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UNITED  STATES  CIRCUIT  COURTS"  OF  APPEALS  AND  THB 
CIRCUIT  AND  DISTRICT  COURTa 


FIRST  CIRCUIT. 


Hon.  OLIVER  WBNDBLL  HOLMES,  Circuit  Justice WAihington,  D.  C 

Hon.  LE  BARON  B.  COLT,  Circuit  Judge ProYidence,    R.   L 

Hon.  Wn^LIAM  L.  PUTNAM,  Cirenit  Judge Portland.  Me. 

Hon.  FRANCIS  C.  LOWELL,  Circuit  Judge Boston.  Mass. 

Hob.  OLARBNCB  HALE,  District  Judge.  Maine PorUand.  Me. 

Hon.  FREDERIC  DODQB.  District  Judge,  MassachusetU Boston,  Mass. 

Hen.  BDOAR  ALDRICH.  District  Judge.  New  Hampshire LltUeton,  N.  H. 

Hon.  ARTHUR  L.  BROWN.  District  Judge,  Rhode  Island Proridence,  R.  I. 


SECOND  CIRCUIT. 


Hon.  RUFUS  W.  PECKHAM,  Circuit  JusUce .^ Washington,  D.  C. 

Hon.  B.  HENRY  LAGOMBB,  Circuit  Judge New  York,  N.  T. 

Hon.  ALFRED  0.  COXB,  Circuit  Judge UUca.  N.  T. 

Hon.  HENRY  O.  WARD,  Circuit  Judge New  Yortc,  N.  Y. 

Hon.  WALTER  C.  NOYES,  Circuit  Judge  N«w  London,  Conn. 

Hon.  JAMBS  P.  PLATT,  District  Judge,  Connecticut Hartford,  Conn. 

Hon.  THOMAS  L  CHATFIBLD,  District  Judge,  B.  D.  New  York Brooklyn,  N.  Y. 

Hon.  OEORQB  W.  RAY,  District  Judge,  N.  D.  New  York Norwich,  N.  Y. 

Hon.  QEORGE  B.  ADAMS,  Dlstriot  Judge,  8.  D.  New  York New  York,  N.  Y. 

Hon.  OBORGB  C.  HOLT,  District  Judge,  8.  D.  New  York New  York,  N.  Y. 

Hon.  CHARLES  M.  HOUQH.  District  Judge,  8.  D.  New  York New  York,  N.  Y. 

Hon.  JOHN  R.  HAZEL.  DUtrict  Judge,  W.  D.  New  York BufCalo,  N.  Y. 

Hon.  JAMES  L.  MARTIN,  District  Judge,  Ytrmont BratUeboro,  Yt 


THIRD  CIRCUIT. 

Hon.  WILLIAM  H.  MOODY,  Circuit  Justice Washington,  D.  C. 

Hon.  GBOROB  M.  DALLAS,  Circuit  Judge Philadelphia,  Pa. 

Hon.  OBORGB  GRAY,   Circuit  Judge Wilmington,    Del. 

Hon.  JOaSPH  BUFFINGTON.  Circuit  Judge ^ Pittsburgh,  Pa. 

Ron.  BDWARD  G.  BRADFORD,  District  Judge,  Delaware Wilmington,  Del. 

Hon.  WILLIAM  M.  LANNINO,  District  Judge,  New  Jersey Trenton,  N.  J. 

Hon.  JOSEPH- CROSS,  District  Judge,  New  Jersey   BUsabeth,  N.  J. 

Hon.  JOHN  B.  MoPHBRSON,  District  Judge,  B.  D.  PennsylTanUi ^Philadelphia,  Pa. 
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Hon.  JAMBS  B.  HOLLAND,  District  Judge.  B.  D.  PennsrlTUifa PhlMelplilA.  Pa. 

Hon.  ROBERT  WODROW  ARCHBALD,  Dlatrict  Judge.  M.  D.  Pemuiylvanla.  .Scranton,  Pa. 
Hon.  JAMBS  &  TOUNO,  District  Judge,  W.  D.  Pennsylvania  PitUburgh,  Pa. 


FOURTH  CIRCUIT. 

Hon.  MELVILLB  W.  FULLER,  Circuit  Justice Washington,  D.  0. 

Hon.  NATHAN  GOFF,  Circuit  Judge Clarksburg,  W.  Va. 

Hon.  JETER  C.  PRITCHARD,  Circuit  Judge AsherUle,  N.  O. 

Hon.  THOBfAB  J.  MORRIS,  DUtrict  Judge,  Maryland Baltimore,  Md. 

Hon.  THOMAS  R.  PURNBLL,  District  Judge,  B.  D.  North  Carolina Raleigh.  N.  0. 

Hon.  JAMBS  E.  BOYD,  District  Judge,  W.  D.  North  Carolina Greensboro,  N.  O. 

Hon.  WILLIAM  H.  BRAWLET,  District  Judge,  B.  and  W.  D.  South  Car.. Charleston.  S.  C. 

Hon.  EDMUND  WADDILL,  Jr.,  District  Judge,  B.  D.  Virginia Richmond,  Va. 

Hon.  HBNRT  CLAT  McDOWBLL,  District  Judge,  W.  D.  Virginia Lynchburg,  Va. 

Hon.  ALSTON  O.  DAYTON,  District  Judge,  N.  D.  West  Virginia Phillppl.  W.  Va. 

Hon.  BENJAMIN  F.  KELLER,  District  Judge,  S.  D.  West  Virginia Bramwell,  W,  Va. 


FIFTH  CIRCUIT. 

Hon.  EDWARD  D.  WHITE,  Circuit  Justice Wsshlngton,  D.  C. 

Hon.  DONA.  PARDEE,  Circuit  Judge Atlanta,  Oa. 

Hon.  A.  P.  Mccormick,  circuit  judge DallAS,  Tex. 

Hon.  DAVID  D.  SHELBY,  Circuit  Judge.... Huntsvllle,  Ala. 

Hon.  THOMAS   G.   JONES,   District   Judge,  N.  and  M.  D.  Alabama.... Montgomery,  Ala. 

Hon.  OSCAR  R.  HUNDLEY,  District  Judge,  N.  D.  Alabama Birmingham,  Ala. 

Hon.  HARRY  T.  TOULMIN,  District  Judge,  S.  D.  Alabama Mobile,  Ala. 

Hon.  WM.  B.  StiEPPARD,  District  Judge,  N.  D.  Florida  Pensacola,  Fla. 

Hon.  JAMES  W.  LOCKE,  District  Judge,  8.  D.  Florida JacksonTlUe,  Fla. 

Hon.  WILLIAM  T.  NEWMAN.  District  Judge,  N.  D.  Georgia AUanU,  Ga. 

Hon.  EMORY  8PEBR,  District  Judge.  S.  D.  Georgia Macon,  Ga. 

Hon.  EUGENE  D.  SAUNDERS,  District  Judge,  E.  D.  Louisiana New  Orleans,  La. 

Hon.  ALECK  BOARMAN,  District  Judge,  W.  D.  Louisiana Shreveport,  La. 

Hon.  HENRY  C.  NILES.  District  Judge,  N.  and  S.  D.  Mississippi Kosciusko,  Miss. 

Hon.  DAVID  B.  BRYANT,  District  Judge,  E.  D.  Texas Sherman,  Tex. 

Hon.  EDWARD  R.  MEEK,  District  Judge,  N.  D.  Texas Dallas,    Tex. 

Hon.  WALLER  T.  BURNS,  District  Judge,  S.  D.  Texas Houston.  Tex. 

Hon.  THOliAS  S.  MAXEY,  District  Judge,  W.  D.   Texas Austin,  Tex. 


SIXTH  CIRCUIT 


Hon.  JOHN  M.  HARLAN.  Circuit  Justice Washington,  D.  O. 

Hon.  HORACE  H.  LURTON,  Circuit  Judge Nashville,  Tenn. 

Hon.  HENRY  F.  SEVERENS,  Circuit  Judge Kalamazoo,  Mich. 

Hon.  JOHN  K,  RICHARDS.  Circuit  Judge Cincinnati.   Ohla 

Hon.  ANDREW  M.  J.  COCHRAN,  District  Judge.  E.  D.  Kentucky ; Maysrille.  Ky. 

Hon.  WALTER  EVANS,  District  Judge,  W.  D.  Kentucky Loulsrille,  Ky. 

Hon.  HENRY'^H.  SWAN,  District  Judge,  E.  D.  Michigan Detroit,  Mich. 

Hon.  LOYAL  E.  KNAPPBN.  District  Judge,  W.  D.  Michigan Grand  Rapids.  Mich. 

Hon.  ROBERT  W.  TAYLER.  District  Judge,  N.  D.  Ohio Cleveland,  Ohio. 

Hon.  ALBERT  C.  THOMPt^ON,  District  Judge.  S.  D.  Ohio Cincinnati,  Ohio. 

Hon.  JOHN  E.  SATER,  District  Judge.  S.  D.  Ohio Columbus,  Ohio. 

Hon.  EDWARD  T.  8ANF0RD,  District  Judge.  E.  and  M.  D.  Tennessee  .  .KnoxvlUe,  Tenn. 
Hon.  JOHN  B.  McCALL,  District  Judge,  W.  D.  Tennessee «« Memphis,  Tenn. 
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SEVENTH  CIRCUIT. 

Hon.  WILLIAM  R.  DAT,  Circuit  JusUce Wftihlngton,  D.  a 

Hon.  PBTBR  S.  OROSSCUP,  Circuit  Judge Chicago.     IIL 

Hon.  FRANCIS  B.  BAKER,  Circuit  Judge Indimnapolis,  Ind. 

Hon.  WILLIAM  H.  SEAMAN,  Circuit  Judge Slieboygan,  Wia. 

Hon.  CHRISTIAN  C.  KOHLSAAT,  Circuit  Judge Chicago.  IIL 

Hon.  KENESAW  M.  LANDIS.  District  Judge,  N.  D.  lUinoie Chicago,  111. 

Hon.  SOLOMON  H.  BBTHBA,  District  Judge,  N.  D.  Illinois Chicago,  111. 

Hon.  FRANCIS  M.  WRIGHT,  District  Judge,  E.  D.  IllinoU Urbana,  m. 

Hon.  J.  OTIS  HUMPHREY,  District  Judge,  S.  D.  Illinois Springfield,  111. 

Hon.  ALBERT  B.  ANDERSON,  District  Judge,  Indiana Indianapolis,  Ind. 

Hon.  JOSEPH  V.  QUARLE8,  District  Judge,  B.  D.  Wisconsin Milwaukee,  Wis. 

Hon.  ARTHUR  L.  SANBORN,  District  Judge,  W.  D.    WUconsin Madison,  Wis. 


EIGHTH  CIRCUIT. 


Hon.  DAVID  J.  BREWER,  Circuit  Justice Washington,  D.  O. 

Hon.  WALTER  H.  SANBORN,  Circuit  Judge St.  Pauh  Minn. 

Hon.  WILLIS  VAN  DBVANTBR.  arcult  Judge Cheyenne,  Wyo. 

Hon.  ¥nLLIAM  C.  HOOK,  Circuit  Judge LeaTenworth.  Kan. 

Hon.  ELMER  B.  ADAMS,  Circuit  Judge St  Louis,  Mo. 

Hon.  JACOB  TRIEBBR,  District  Judge,  B.  D.  Arkansas LitUe  Rock,  Ark. 

Hon.  JOHN  H.  ROGERS,  District  Judge,  W.  D.  Arkansas Ft  Smith,  Ark. 

Hon.  ROBERT  B.  LEWIS,  District  Judge,  Colorado Denver,  Colo. 

Hon.  HENRY  THOMAS  REED,  District  Judge,  N.  D.  Iowa Cresco,  Iowa. 

Hon.  SMITH  McPHERSON,  District  Judge,  8.  D.  Iowa Red  Oak.  Iowa 

Hon.  JOHN  C.  POLLOCK,    District  Judge,  Kansas Topeka,  Kan. 

Hon.  MILTON  D.  PURDY,  District  Judge,  Minnesota Minneapolis,    Minn. 

Hon.  PAGE  MORRIS,  District  Judge,  Minnesota Dnlutb,  Mlna. 

Hon.  DAVID  P.  DYER,  District  Judge,  E.  D.  Missouri St  Lonls.  Mo. 

Hon.  JOHN  F.  PHILIPS,  District  Judge,  W.  D.  Missouri Kansas  City,  Mo. 

Hon.  W.  H.  MUNGBR,  District  Judge,  Nebraska ^.-Omaha,  Neh. 

Hon.  THOMAS  C.  HUNGER,  District  Judge,  Nebraska Lincoln,  Neb. 

Hon.  CHARLES  F.  AMIDON,  District  Judge,  North  DakoU Fargo,  N.  D. 

Hon.  RALPH  B.  CAMPBBLL,  District  Judge,   E.   Oklahoma Muskogee,  OkL 

Hon.  JOHN  H.  COTTBRAL,  District  Judge,  W.  Oklahoma Guthrie,  Okl. 

Hon.  JOHN  E.  CARLAND,  District  Judge,  South  Dakoto Sioux  Falls,  S.  D. 

Hon.  JOHN  A.  MARSHALL,  District  Judge,  Utah Salt  Lake  City,  Utah. 

Hon.  JOHN  A.  RINER,  District  Judge,  Wyoming Cheyenne,  Wyo. 

NINTH  CIRCUIT. 

Hon.  JOSEPH  McKENNA,  Circuit  JusUce Washington,  D.  a 

Hon.  WILLIAM  B.  GILBERT,  Circuit  Judge Portland,  Or. 

Hon.  WM.  W.  MORROW,  Circuit  Judge San  Francisco,  Cal. 

Hon.  ERSKINB  M.  ROSS,  Circuit  Judge Los  Angeles,  CaL 

Hon.  WM.  C.  VAN  FLEET,  District  Judge,  N.  D.  California San  Francisco,  CaL 

Hon.  JOHN  J.  DB  HAVEN,  District  Judge,  N.  D.  California San  Francisoo,  CaL 

Hon.  OLIN  WELLBORN,  District  Judge,  S.  D.  California JLom  Angeles.  OaL 

Hon.  FRANK  S.  DIETRICH,  District  Judge,  Idaho Boise,  Idaho. 

Hon.  WILLIAM  H.  HUNT,  District  Judge,  MonUna Helena,  Mont 

Hob.  EDWARD  8.  FARRINGTON,  District  Judge,  Nevada Carson  City,  Ney. 

Hon.  CHARLES  B.  WOLVERTON,  District  Judge,  Oregon PorUand.  Or. 

Hon.  EDWARD  WHITSON,  District  Judge,  E.  D.  Washington... Spokane.   Wash. 

Hon.  CORNEUUS  H.  HANFORD,' District  Judge,  W.  IX  Washington Seattle,  Wash. 
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OASES 

ARGUED  AND  DETERMINED 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


PEROT  SUMMER  CLUB  v.  ASTLE  et  al.  ••--.• 

(Circuit  Court  of  Appeals,  First  Circuit    May  20,  1908.) 

No.  682. 

L  Courts  —  JuBiBDicriON  of  Federal  Courts  —  Citizenship  Fraudulently 
Acquired. 

A  club  was  incorporated  under  the  laws  of  New  Hampshire  for  the 
purpose  of  acquiring  and  holding  lands  surrounding  a  lake  in  that  state 
and  the  exclusive  right  of  fishing  therein.  Subsequently  some  of  the 
members  incorporated  a  second  club  by  tlie  same  name  under  the  laws  of 
New  Jersey,  to  which  the  lauds  acquired  by  the  first  corporation  were 
conveyed,  and  which  also  acquired  other  lands.  Five  years  afterward  a 
third  club'  having  the  same  name  was  Incorporated  in  New  Hampshire, 
to  which  all  of  such  lands  were  leased.  Five  years  later  still  the  New 
Jersey  corporation  brought  suit  in  a  federal  court  in  New  Hampshire  to 
establish  4t8  exclusive  right  of  fishing  in  the  lake.  Held  that,  taking  in- 
to consideration  the  facts  that  the  members  of  the  several  corporations 
for  the  most  part  resided  in  New  York,  or  further  south,  the  leugth  of 
time  since  complainant's  incorporation,  and  that  it  had  acquired  addi- 
tional land  thereafter,  it  was  not  so  clear  that  the  sole  purpose  of  its 
incorporation  was  to  enable  it  to  invoke  the  Jurisdiction  of  the  federal 
court  as  to  defeat  such  Jurisdiction. 

2.  Fish— Private  Rights  of  Fishery— In juNcmoN. 

A  complainant  claiming  the  exclusive  right  of  fishing  in  a  body  of  wa- 
ter may  maintain  a  suit  in  equity,  io  the  nature  of  a  bill  of  peace,  to  pro- 
tect such  right  by  enjoining  other  persons  from  fishing  therein,  who 
claim  the  right  as  members  of  the  general  public,  and  from  committing 
trespasses  on  complainant's  shore  property  which  are  only  incidental  to 
such  fishing. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig.  vol.  23,  Fish,  §§  3,  8,  11.] 

3.  Same— Right  of  Fishery— Ponds  and  Lakes  in  New  Hampshire. 

Under  the  decisions  of  the  Supreme  Court  of  New  Hampshire,  taken 
together  from  the  beginning,  and  based  in  part  upon  the  lilassachusetts 
ordinances  of  1641  and  1647,  and  in  part  upon  an  appreciation  of  local 
usage  from  the  earliest  times,  the  right  of  fishing  in  all  lakes  and  great 
ponds  is  free  in  the  public,  and,  at  least  in  the  absence  of  a  legislative 
grant,  does  not  vest  exclusively  In  the  owner  of  the  shore  and  soil ;  and 
the  rule  established  by  such  decisions  will  be  followed  by  a  federal  court 
in  determining  rights  under  a  deed  to  property  in  that  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  23,  Fish,  §S  3,  8,  11.] 
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4.  Courts— FKDKBAii  Ck)UBT»— Following  Statb  Decisions. 

Where  a  decision  of  the  highest  court  of  a  state,  although  based  upon 
the  common  law,  is  deemed  of  an  application  especially  local,  its  au- 
thority in  a  federal  court  is  almost  as  great  as  would  be  given  to  it  if  it 
construed  a  state  statute,  especially  if  the  rule  thereby  established  per- 
tains to  real  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  toI.  13,  Courts,  §|  950- 
8oo« 

State  Laws  as  rules  of  decisions  in  federal  courts,  see  notes  to  Wilson 
T.  Perxin,  11  a  0.  A.  71;  HiU  ▼.  Hite,  29  0.  C.  A.  55;i.J 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  New  Hampshire. 

Philip  Carpenter,  for  appellant.    , 
•  •Edwin  OL  .Bafefpiian,  Atty.  Gen.,  for  the  State  of  New  Hampshire, 
•miiry  F.'-lft)11iS  'rXltert  S.  Batchellor,  on  the  brief,  and  Crawford 
,D^  JleOing*,-^on  supjpjfepiental  brief),  for  appellees. 

:V\:Btfo1?i-cdiT'andXO WELL,  Circuit  Judges,  and  BROWN,  Dis- 
trict Judge. 

LOWELL,  Circuit  Judge.  The  complainant,  a  New  Jersey  corpo- 
ration, brought  in  1900  a  bill  in  equity  in  the  Circuit  Court  for  the 
District  of  New  Hampshire  against  defendant  citizens  of  New  Hamp- 
shire, named  and  unnamed,  to  enjoin  them  from  fishing  in  Christine 
Lake  and  from  trespassing  upon  its  shores.  The  complainant  claims 
an  exclusive  right  of  fishery  in  the  lake  and  an  exclusive  right  of  ac- 
cess to  its  shores.  The  defendants  assert  a  right  to  fish  existing  by 
the  common  law  of  New  Hampshire  in  favor  of  the  public.  The  Cir- 
cuit Court  dismissed  the  bill,  and  the  complainant  has  appealed  to  this 
court.  146  Fed.  53.  In  their  answer,  the  defendants  set  up  that  this 
court  was  without  jurisdiction,  because  the  complainant's  citizenship 
in  New  Jersey  was  collusively  acquired  for  the  purpose  of  giving  juris- 
diction to  the  federal  courts;  that  the  complainant  was  really  a  New 
Hampshire  corporation,  and  so  the  diversity  of  citizenship  alleged  in 
the  bill  was  based  upon  fraud.  This  question  was  little  argued  before 
us  or  before  the  Circuit  Court.  Considerable  evidence  was  taken  there- 
upon. In  their  supplementary  brief  the  defendants  seem  disposed  to 
waive  their  objection.  Nevertheless  we  are  bound  to  dispose  of  the 
jurisdictional  question  before  we  consider  the  merits  of  the  case.  If 
this  objection  of  the  defendants  be  well  founded,  the  Circuit  Court 
was  altogether  without  jurisdiction  of  the  cause,  although  both  parties 
had  agreed  to  submit  thereto.  In  1883  certain  persons  organized  a 
corporation  under  the  laws  of  New  Hampshire,  styled  the  "Percy 
Summer  Club,"  to  which  corporation  most  of  the  land  in  question  was 
duly  conveyed.  In  1890  the  members  of  the  New  Hampshire  cor- 
poration, or  some  of  them,  organized  the  present  complainant  under 
the  laws  of  New  Jersey,  and  in  the  same  year  caused  to  be  made  to 
the  complainant  a  conveyance  of  all  the  real  estate  belonging  to  the 
original  New  Hampshire  corporation.  Other  land  was  subsequently 
acquired  by  the  complainant  from  other  persons.  In  1895,  when  a 
compromise  was  proposed  concerning  the  fishery  in  Christine  Lake, 
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some  members  of  the  New  Jersey  corporation,  and  other  persons  act- 
ing with  them,  organized  a  second  New  Hampshire  corporation  under 
the  same  name.  This  second  New  Hampshire  corporation  took  by 
lease  from  the  complainant  the  latter's  real  estate,  but  that  lease  was 
terminated  in  1899.  The  corporate  purposes  of  the  three  several  cor- 
porations above-mentioned  were  the  same.  The  defendants  contend 
that  the  court  will  look  beneath  the  citizenship  of  the  complainant  in 
New  Jersey,  as  established  by  the  legal  fiction  which  follows  incorpora- 
tion, and  will  treat  the  complainant,  not  as  the  veritable  owner  of  the 
property  here  in  question,  but  as  a  person  who  has  been  given  a  legal 
title  thereto  with  the  sole  purpose  that  the  real  party  in  interest,  a 
citizen  of  New  Hampshire,  may  obtain  a  trial  of  its  controversy  with 
the  defendants,  also  citizens  of  New  Hampshire,  in  the  federal  courts. 
The  defendants  rest  their  contention  upon  Lehigh  Mining  &  Mfg. 
Co.  v.  Kelly,  160  U.  S.  327,  16  Sup.  Ct.  307,  40  L.  Ed.  444,  which  un- 
doubtedly resembles  the  case  at  bar  in  some  important  respects.  The 
differences  between  the  two  cases  are  considerable.  However,  and,  in 
our  judgment,  they  are  material.  The  Lehigh  Companv  was  incor- 
porated immediately  before  the  commencement  of  the  suit.  The  com- 
plainant before  us  was  incorporated  10  years  before  this  bill  was 
brought.  In  the  Lehigh  Case,  as  stated  by  Mr.  Justice  Harlan,  no 
purpose  but  that  of  p;aining  federal  jurisdiction  was  suggested  by  the 
plaintiff's  incorporation.  In  the  case  at  bar  most  of  the  complainant's 
members  were  residents  of  New  York  or  of  places  further  south: 
Some  of  these  men  testified  that  the  New  Jersey  incorporation  was 
resorted  to  for  the  greater  convenience  of  corporate  meetings.  In  the 
Lehigh  Case  the  Virginia  corporation  was  held  ready  to  accept  a  re- 
conveyance from  the  plaintiff  after  the  close  of  the  litigation.  In  the 
case  at  bar  the  New  Hampshire  corporation  of  1883  has  been  neglect- 
ed for  many  years,  and  the  rights  under  its  charter  may  well  have 
lapsed.  Except  as  evidence  of  the  intention  of  the  members,  the  New 
Hampshire  incorporation  of  1895  does  not  concern  us,  being  subse- 
quent to  that  in  New  Jersey.  In  the  Lehigh  Case  the  plaintiff  held  no 
property  except  that  conveyed  to  it  by  the  Virginia  corporation.  In 
the  case  at  bar  the  complainant  has  acquired  land  from  parties  other 
than  the  New  Hampshire  corporation.  The  complainant  has  spent 
considerable  sums  of  money  upon  the  property.  On  the  whole,  while 
we  may  suspect  that  a  desire  to  enter  the  federal  courts  was  the  chief 
cause  of  the  New  Jersey  incorporation,  yet  the  defendants  have  not 
shown  that  this  was  the  sole  cause  of  that  incorporation  so  clearly  as 
to  justify  us  in  treating  it  as  a  mere  subterfuge.  The  Circuit  Court, 
therefore,  had  jurisdiction  of  the  case. 

^  At  the  argument  the  defendants  contended  that  the  bill  should  be 
dismissed  because  the  complainant  had  an  adequate  remedy  at  law. 
We  do  not  find  this  objection  anywhere  stated  in  the  pleadings,  and 
we  agree  with  the  learned  judge  of  the  court  below  that  the  case  was 
not  without  the  jurisdiction  of  the  Circuit  Court  by  reason  of  a'  want 
of  equity.  We  also  agree  with  him  that  the  controversy  before  us 
was  not  res  judicata  between  the  parties. 

We  come  next  to  the  merits  of  the  case.    Christine  Lake  is  a  natural 
lake  said  to  contain  about  140  acres,  situated  in  the  town  of  Starfc 
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county  of  Coos  and  state  of  New  Hampshire.  There  are  several  tiny 
streams  flowing  into  it,  and  it  delivers  its  waters  through  an  un- 
navigable  outlet  into  the  Ammonoosuc  river.  The  complainant  claims 
title  to  the  whole  border  of  the  lake  by  mesne  conveyances  under  grants 
from  the  English  crown  made  in  1773  and  1774.  The  complainant's 
paper  title  does  not  go  back  beyond  1834;  but  the  earlier  land  records 
of  Coos  county  were  destroyed  by  fire  in  1886,  and  we  may  fairly  in- 
fer the  loss  of  a  deed  or  of  a  series  of  deeds  which  granted  to  the  com- 
plainant the  title  and  rights  conveyed  by  the  crown  to  the  grantees  of 
Stratford  and  of  Percy. 

The  Stratford  grant  made  by  the  crown  to  the  "grantees  of  Strat- 
ford" in  1773  was  expressed  to  include  "all  that  tract  or  Parcell  of 
Land  situate  lying  and  being  within  our  said  Province  of  New  Hamp- 
shire containing  by  admeasurement  48603   acres,  and  is  to  contain 

something  more  than miles  square  but  of  which  an  allowance 

is  to  be  made  for  high  Ways  and  unimprovable  lands  by  Rocks  Moun- 
tains and  rivers  2600  acres  free  according  to  a  plan  and  survey  *  *  * 
butted  &  bounded  as  follows,  viz."  (Then  followed  the  boundaries 
expressed  as  in  an  ordinary  deed.)  "To  have  and  to  hold  the  said 
tract  of  land  as  above  expressed  together  with  all  privileges  and  ap- 
purtenances to  them  and  to.  their  respective  heirs  and  assigns  forever 
by  the  name  of  Stratford,  upon  the  following  conditions."  The  con- 
ditions are  immaterial.  The  Percy  gjant  of  1774  used  similar  lan- 
guage. Construed  according  to  the  common  law  of  England,  these 
grants  passed  to  the  grantees  the  fishery  in  Christine  Lake.  Bristow 
V.  Cormican,  3  App.  Cas.  641. 

The  first  Constitution  of  New  Hampshire,  adopted  in  1784,  provided 
that: 

"All  the  laws  which  have  heretofore  been  adopted,  used  and  approved,  in 
the  province,  colony,  or  state  of  New  Hampshire,  and  usually  practiced  on  in 
the  courts  of  law.  shall  remain  and  be  in  full  force  until  altered  and  repeal- 
ed by  the  Legislature;  such  parts  thereof  only  excepted  as  are  repugnant 
to  the  rights  and  liberties  contained  in  this  Constitution." 

In  State  v.  Rollins,  8  N.  H.  650,  661  (1837),  the  Supreme  Coun 
said: 

"There  seems  to  be  no  reason  to  doubt,  therefore,  that  the  body  of  the 
English  common  law,  and  the  statutes  in  amendment  of  it,  so  far  as  they  are 
applicable  to  the  government  instituted  here,  and  to  the  condition  of  the  peo- 
ple, were  in  force  here,  as  h  part  of  the  law  of  the  province,  except  where 
other  provision  was  made  by  express  statute,  or  by  local  usage." 

The  defendants  assert  a  local  usage  of  free  fishery  in  the  ponds  of 
New  Hampshire,  contrary  to  the  common  law  of  England.  The  latest 
decisions  of  the  highest  court  of  New  Hampshire  undoubtedly  declare 
that  this  usage  exists.  If  it  does  not  exist,  the  common  law  is  op- 
erative, and  the  complainant  prevails.  The  existence  or  nonexistence 
of  this  local  usage  is  the  principal  question  in  the  case. 

The  complainant's  argument  is  this:  The  grants  made  by  the 
crown  to  the  "grantees  of  Stratford"  in  1773,  and  to  the  "grantees  of 
Percy"  in  1774,  though  these  grants  made  no  express  reference  to 
fishery,  yet  passed  to  the  grantees  the  title  both  to  the  waters  of  Chris- 
tine Lake  and  to  the  fishery  therein.     This  was  the  construction  put 
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upon  like  grants  by  the  common  law  which,  in  1773  and  1774,  was  in 
force  in  England,  wiiich  was  then  in  force  in  the  Province  of  New 
Hampshire,  and  ,has  since  been  established  as  the  common  law  of  the 
state  by  virtue  of  its  Constitution  adopted  in  1784.  This  was  the  con- 
struction put  by  the  courts  of  New  Hampshire  upon  like  grants  until 
1889,  when  the  Supreme  Court  of  the  state  overruled  its  former  de- 
cisions and  thus  changed  a  well-established  rule  of  property.  Under 
these  circumstances,  the  federal  courts  are  not  bound  by  the  latest 
decisions  of  the  state  courts  in  the  construction  of  the  grants  under 
consideration,  but,  on  the  contrary,  are  bound  to  secure  to  the  com- 
plainant grantee  the  rights  conveyed  by  the  grants  as  they  were  first 
construed.  To  establish  its  position  the  complainant  refers  to  Gelpcke 
V.  Dubuque,  1  Wall.  175,  17  L.  Ed.  520,  and  Muhlker  v.  N.  Y.  & 
fiarlem  R.  R.,  197  U.  S.  644,  25  Sup.  Ct.  622,  49  L.  Ed.  872.  If  this 
court  does  not  deem  the  decisions  rendered  in  New  Hampshire  before 
the  grant  to  the  complainant  conclusive  here  in  its  favor,  then  the 
complainant  makes  the  alternative  contention  that  the  federal  courts 
should  construe  the  language  of  the  grants  as  to  them  seems  right, 
uncontrolled  by  the  decisions  of  the  New  Hampshire  courts  which 
have  been  rendered  since  the  grants  to  the  complainant  were  made. 
For  this  alternative  contention,  the  complainant  refers  to  Burgess 
V.  Seligman,  107  U.  S.  20,  2  Sup.  Ct.  10,  27  L.  Ed.  359,  and  to  Rob- 
erts V.  Lewis,  153  U.  S.  367,  14  Sup.  Ct.  945,  38  L.  Ed.  747.  The  de- 
fendants, on  the  other  hand,  rely  upon  the  latest  decisions  of  the  New 
Hampshire  courts. 

As  our  decision  of  this  case  must  depend  largely  (1)  upon  the 
course  of  decision  in  the  Supreme  Court  of  New  Hampshire,  and  (2) 
upon  the  relation  of  the  federal  courts  to  this  course  of  decision,  we 
must  examine  carefully  and  at  some  length  (1)  the  decisions  of  the 
Supreme  Court  of  New  Hampshire  concerning  lakes  and  the  fishery 
therein,  and  (2)  the  decisions  of  the  Supreme  Court  of  the  United 
States  concerning  the  authority  which  should  be  attributed  by  the  fed- 
eral courts  to  the  decisions  of  local  courts  upon  the  law  of  real  estate, 
and  upon  the  construction  of  deeds.  Before  dealing  with  the  cases 
decided  by  the  Supreme  Court  of  New  Hampshire,  however,  men- 
tion must  be  made  of  the  Massachusetts  ordinances  of  1641  and  1647, 
which  have  affected  considerably  the  fishery  law  of  eastern  New  Eng- 
land, and  have  often  been  referred  to  by  the  New  Hampshire  court. 
Without  some  account  of  these  ordinances,  the  opinions  of  that  court 
could  not  be  made  intelligible. 

In  1641  the  Colony  of  Massachusetts  Bay,  which  adjoined  New 
Hampshire  on  the  south  made  the  following  provision  in  its  Body  of 
Liberties : 

"Every  Inhabitant  that  is  an  howse  holder  shall  have  free  fishing  and  fowl- 
ing In  any  great  ponds  and  bayes,  coves  and  rivers,  so  farre  as  the  sea  ebbea 
and  flowes  within  the  presincts  of  the  towne  where  they  dwell,  unlesse  the 
free  men  of  the  same  towne  or  the  General  1  Court  have  otherwise  appropriated 
them,  provided  that  this  shall  not  be  extended  to  give  leave  to  any  man  to 
come  upon  others  proprietle  without  there  leave." 

Colonial  Laws  of  Mass.  (Whitmore's  Ed.  of  1889)  p.  37,  No.  16. 
The  Massachusetts  Body  of  Liberties  is  reprinted  in  1  Laws  of  New 
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Hampshire,  p.  748,  as,  in  the  opinion  of  the  learned  editor,  "made 
operative  by  colonial  legislation  in  New  Hampshire  as  well  as  in  Mas- 
sachusetts Bay."  In  1647  the  provision  above  quoted  was  amplified 
and  amended  by  the  General  Court  of  Massachusetts  Bay  as  follows : 

"Every  Inhabitant  who  is  an  householder  shall  have  free  fishing  and  fowl- 
ing In  any  great  ponds,  bayes,  coves  and  rivers,  so  farr  as  the  sea  ebbs  and 
fiowes,  within  the  precincts  of  the  towne  where  they  dwell,  unless  the  free- 
men of  the  same  towne  or  the  Greneral  Court  have  otherwise  appropriated 
them.  Provided  that  no  town  shall  appropriate  to  any  particular  person  or 
persons,  any  great  pond  containing  more  than  ten  acres  of  land,  and  that  no 
man  shall  come  upon  anothers  propriety  without  their  leave  otherwise  then  as 
hereafter  expressed.  The  which  clearly  to  determine,  It  is  de(;lared,  that  in 
all  creeks,  coves  and  other  places,  about  and  upon  salt-water,  where  the  sea 
ebbs  and  flowes,  the  proprietor  of  the  land  adjoining,  shall  have  propriety  to 
the  low-water-mark,  where  the  sea  doth  not  ebb  above  a  hundred  rods,  an^ 
not  more  wheresoever  It  ebbs  further.  Provided  that  such  proprietor  shall  not 
by  this  liberty,  have  power  to  stop  or  hinder  the  passage  of  -boates  or  other 
vessels,  in  or  through  any  sea,  creeks  or  coves,  to  other  mens  houses  or  lands. 
And  for  great  ponds  lying  in  common,  though  within  the  bounds  of  some  town, 
it  shall  be  free  for  any  man  to  fish  and  fowle  there,  and  may  pass  and  repass 
on  foot  through  any  mans  propriety  for  that  end,  so  they  trespass  not  upon 
any  mans  corn  or  meddow."    lb.  170. 

This  ordinance  has  been  construed  to  leave  fresh  ponds  of  less  than 
10  acres  in  the  ownership  of  the  riparian  owners.  By  St.  1869,  p.  678, 
c.  384,  §§  7,  8,  the  limit  of  private  ownership  in  Massachusetts  has  been 
raised  to  20  acres. 

In  Storer  v.  Freeman,  6  Mass.  435,  437,  4  Am.  Dec.  165,  the  Su- 
preme Court  of  Massachusetts  held  that  the  ordinance  of  1647  was 
"annulled  with  the  charter  by  the  authority  of  which  it  was  made." 
The  reference  is  to  the  forfeiture  of  the  charter  of  the  Colony  of 
Massachusetts  Bay  in  1685.  This  supposed  annulment  of  the  ordi- 
nance has  since  been  doubted  by  the  same  court.  Commonwealth  v. 
Alger,  7  Cush.  (Mass.)  53;  Commonwealth  v.  Roxbury,  9  Gray 
(Mass.)  451  (and  the  note  thereon  of  the  learned  reporter,  afterwards 
Chief  Justice  of  the  Supreme  Court  of  Massachusetts  and  associate 
justice  of  the  Supreme  Court  of  the  United  States);  Litchfield  v. 
Scituate,  136  Mass.  39,  46;  Attorney  General  v.  Revere  Copper  Co., 
152  Mass.  444,  25  N.  E.  605,  9  L.  K.  A.  510;  Watuppa  Co.  v.  Fall 
River,  154  Mass.  305,  28  N.  E.  257,  13  L.  R.  A.  255 ;  Attorney  Gen- 
eral V.  Herrick,  190  Mass.  307,  76  N.  E.  1045;  Boston  v.  Lecraw, 
17  How.  426,  15  L.  Ed.  118;  Shively  v.  Bowlby,  152  U.  S.  1,  19,  20, 
14  Sup.  Ct.  548,  88  L.  Ed.  331.  In  Butler  v.  Attorney  General,  195 
Mass.  79,  82,  83,  80  N.  E.  688,  689,  8  L.  R.  A.  (N.  S.)  1047,  the  court 
observed : 

"The  ordinance  is  treated  as  settling  the  common  law  of  Massachusetts, 
and  as  embodying  the  local  law  as  to  the  Jus  privatum,  which  in  England  is 
represented  by  the  crown,  and  the  jus  publicum,  which  is  there  represented  by 
the  Parliament,  both  of  which  in  this  country  are  subject  to  the  exercise  of 
legislative  power." 

Whatever  be  the  precise  force  of  the  ordinance  as  an  existing  stat- 
ute, several  matters  are  well  settled  in  connection  with  it:  First,  it 
expresses  the  law  of  the  land  then  contained  in  the  Colony  of  Mas- 
sachusetts Bay ;  second,  it  likewise  expresses  the  law  of  the  land  then 
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contained  within  the  Colonies  of  Plymouth  and  of  Maine,  and  in  the 
islands  of  Martha's 'Vineyard  and  Nantucket,  which  then  belonged  tQ 
New  York.  In  no  place  outside  the  Bay  Colony  did  it  have  the  force 
of  statute  law.  Barker  v.  Bates,  13  Pick.  (Mass.)  255,  23  Am.  Dec. 
678;  Emerson  v.  Taylor,  9  Greenl.  (Me.)  42,  23  Am.  Dec.  531;  Bar- 
rows V.  McDermott,  73  Me.  441.  The  fishery  of  great  ponds  was  thus 
free  in  Massachusetts  tofthe  sputhiof  New  Hampshire,  and  in  Maine 
to  the  north  and  east.  From  1640  to  1679,  the  whole  or  part  of  the 
territory  contained  in  the  present  state  of  New  Hampshire  was  ^sub- 
ject to  the  jurisdiction  of  the  colony  of  Massachusetts  Bay  under  cir- 
cumstances and  with  limitations  which  we  need  not  here  discuss.  Dur- 
ing this  period  the  ordinances  >above  referred  to  were  adopted.  In 
several  cases  the  Supreme  Court  of  New  Hampshire  has  treated  the 
Massachusetts  ordinances  as  having  a  material,  though  somewhat 
anomalous  effect  upon  the  law  of  New  Hampshire.  These  cases  and 
others  relating  to  tne  right  of  fishery  in  ponds  we  next  consider. 

In  State  v,  Gilmanton,  9  N.  H.  461  (1838),  Id.,  14  N.  H.  467  (1843), 
the  boundaries  of  a  town  were  in  question,  described  in  the  grant  as 
"running  *  *  *  to  Winipisiogee  pond,  or  river  that  runs  out  of 
said  pond  *  ♦  ♦  then  north  to  Winipisiogee  pond;  then  on  the 
pond  and  river  to  meet  the  first  line."  9  N.  H.  462.  As  there  was 
controversy  whether  the  water  in  question  was  a  river  or  something 
else,  the  court  observed : 

"The  question  whether  the  water  be  a  river  or  not  1b  important  only  upon 
the  ground  that,  if  it  be  a  river,  the  town,  as  it  extends  to  the  river,  is  bound- 
ed by  the  center  of  the  stream,  whereas  if  it  strikes  any  large  body  of  stand- 
ing water,  by  whatever  name  it  is  called,  it  is  bounded  by  the  water's  edge." 
14  N.  H.  47a 

See,  also,  9  N.  H.  463.  The  jury  found  the  water  in  question  to 
be  a  river,  and  the  decision  of  the  case,  which  deals  with  a  political 
rather  than  a  private  boundary,  is  not  in  point 

In  Nudd  V.  Hobbs,  17  N.  H.  524,  626,  527  (1845),  the  court  said 
that: 

"By  the  union  of  the  settlements  in  New  Hampshire  with  the  colony  of  Mas- 
sachusetts, the  laws  of  the  Massachusetts  colony  were  extended  over  those 
settlements,  and  justice  was  administered  here  according  to  the  mles  there 
prescribed.  This  union  continued  until  1679,  and  during  that  time  the  ordi- 
nances relating  to  lands  bounding  on  the  seashore  would  seem  to  have  been 
in  ^orce  here,  as  a  part  of  the  laws  regulating  the  title  to  real  property.  If ' 
this  l>e  so,  it  may  perhaps  l>e  held  that  the  first  enactment  of  the  General  As- 
sembly of  the  province  of  New  Hampshire,  under  the  commission  constituting 
a  president  and  council  for  its  government,  which  provided  that  the  laws  they 
had  formerly  been  governed  by  should  be  a  rule  in  Judicial  proceedings,  so 
far  as  they  would  suit  our  Constitution,  and  not  be  repugnant  to  the  laws  of 
Bngland,  until  others  were  legally  published,  included  the  ordinance  of  1041, 
80  that  it  has  been  transmitted  as  the  rule  in  relation  to  this  species  of  prop- 
erty to  the  present  day.*" 

In  Nudd  V.  Lamprey,  an  unreported  case,  decided  in  1847,  referred 
to  in  Concord  Mfg.  Co.  v.  Robertson,  66  N.  H.  1,  25  Atl.  718,  18  L. 
R.  A.  679  (1889),  the  court  held  that  the  owner  of  the  upland  had  not 
the  exclusive  right  to  take  seaweed  from  the  adjoining  flats.  In  his 
opinion  Chief  Justice  Parker  said : 
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"The  court  Instructed  the  jury  that  the  seashore  belonged  to  the  owner  of 
the  adioinlDg  land  to  low-water  mark.  If  this  ruling  .be  correct,  it  must  be 
because  the  English  common  law  has  been  abrogated  by  the  Massachusetts 
ordinance  of  1641 ;  but  we  cannot  hold  that  that  ordinance  was  adopted  here 
either  In  practice  or  as  law.  The  temporary  union  of  this  state  with  Massa- 
chusetts did  not  make  that  ordinance  the  abiding  law  of  this  state.  There 
was  no  possession  upon  which  plaintiff  can  maintain  his  action.  We  know 
of  no  legislation  by  which  the  ordinance  o^  1641  is  in  force  here,  and  the 
counsel  for  plaintiff  seem  to  admit  that  they  do  not  understand  how  it  is  in 
force  In  Massachusetts  and  Maine.*' 

Notwithstanding  this  language,  the  ordinances  continued  to  be  no- 
ticed-by  the  Supreme  Court  of  New  Hampshire  as  having  some  effect 
upon  the  interpretation  of  New  Hampshire  law. 

Bell  V.  Offutt  (1860)  was  a  writ  of  entry  to  recover  so  much  of  the 
bed  of  Massabesic  Pond  as  was  situated  adjoining  and  over  against 
the  plaintiff's  land.  After  argument  before  the  full  court,  and  after 
the  preparation  of  an  opinion  by  Mr.  Justice  Fowler,  which  was  con- 
curred in  by  the  rest  of  the  judges,  the  case  was  settled  by  an  entry  of 
"neither  party."  It  follows  that  Mr.  Justice  Fowler's  opinion  has  not 
the  authority  attaching  to  an  opinion  of  the  full  bench  rendered  in  a 
case  which  has  been  litigated  to  final  judgment,  and  so  it  has  not 
been  reported.  Nevertheless  we  feel  justified  in  referring  to  it  as  an 
exposition  of  local  law  made  by  persons  chosen  to  interpret  the  laws 
of  New  Hampshire,  whose  pronouncement  was  deprived  of  full  au- 
thority only  by  an  act  of  the  parties,  unconnjccted  with  the  opinion 
formed  by  the  judges.  For  the  history  of  this  case  we  refer  to  the 
original  draft  of  Chief  Justice  Doe's  opinion  in  the  Concord^  Mfg. 
Co.  Case,  printed  as  an  appendix  to  the  complainant's  brief  in.  the 
case  at  bar. 

Massabesic  Pond  is  situated  in  Auburn,  and  contains  about  1,200 
acres.  The  precise  form  of  the  deed  in  controversy  in  Bell  v.  Offutt 
was  discussed  in  the  introduction  to  the  opinion  above  referred  to. 
The  judges,  however,  expressly^  rested  their  conclusion  upon  a  rule 
of  law  that  conveyances  of  the  land  about  a  navigable  pond  in  New 
Hampshire  do  not  pass  title  to  the  bed  of  the  pond.  For  example, 
Mr.  Justice  Foster  said  : 

"The  lakes  and  large  pofids  of  fresh  water  in  this  country  are  clearly  navi- 
gable  waters,  and  the  dominion  and  property  in  them  and  the  lands  under 
them  are  of  public  right  and  inseparable  from  the  power  of  government  un- 
less by  express  or  explicit  grant  for  the  purpose,  if  at  all.  ♦  •  ♦  Thereupon 
the  title  to  the  land  under  the  navigable  waters  of  New  Hampshire,  whether 
tide  waters,  lakes,  or  ponds,  revested  in  the  crown  to  be  holdeii  in  trust  for 
the  public  as  a  prerogative  of  the  government,  unless  specially  dissevered 
therefrom  by  apt  words  clearly  expressing  an  intention  to  separate  the  same 
from  the  government.  Inland  waters,  where  the  public  have  been  used  to  ex- 
ercise a  free  right  of  passage  and  of  fishery  from  the  time  whereof  the  mem- 
ory of  man  runneth  to  the  contrary,  are  public  navigable  waters.  Public  user 
is  the  most  convincing  evidence  of  the  navigability  of  water — ^the  most  un- 
failing test  to  apply.  ♦  ♦  •  Tried  by  this  test  thete  can  be  no  doubt,  we 
think,  that  Massabesic  Pond  and  all  the  large  bodies  of  fresh  water  in  New 
Hampshire  are  navigable.  By  the  Colony  Ordinance  of  1641  in  Massachusetts 
Ancient  Charters,  148,  149,  all  great  ponds,  defined  to  be  ponds  of  over  10 
acres  in  extent,  were  expressly  declared  to  be  public,  and,  though  lying  within 
any  town,  not  liable  to  be  appropriated  to  any  particular  person  or  persons. 
It  is  believed  that  this  ordinance.  If  not  formally,  was  practically  at  least 
adopted  as  of  binding  force  in  New  Hampshire  by  the  extension  of  the  Juris- 
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diction  of  Massachusetts  over  our  territory;  at  all  events,  the  history  of  legis- 
lation here  from  the  earliest  organization  of  the  government  shows  that  the 
fisheries  in  such  ponds  and  the  streams  flowing  from  them  were  regarded  as 
of  public  right  There  is  scarcely  a  lake  or  pond  of  any  considerable  magni- 
tude within  the  limits  of  the  state  which  has  not  at  one  time  or  other  been 
the  subject  of  special  legislative  cohtrol  by  the  prohibition  of  the  right  there- 
in at  particular  seasons,  and  the  regulation  of  the  mode  of  taking  fish  there- 
from at  other  times.  So,  too,  several  acts  have  been  passed  annexing  islands ' 
in  our  lakes  and  ponds  to  the  neighboring  towns.  Now,  upon  the  doctrine  upon 
which  plaintiff  in  the  present  case  contends,  all  these  legislative  acts  were 
clearly  usurpations — ^unauthorized  and  unjustifiable  attempts  by  the  Legis- 
lature to  interfere  with  and  control  the  private  and  exclusive  rights  of  the 
owners  of  these  lakes  and  ponds  to  the  fish  and  Islands  within  their  waters. 
But,  in  /our  view  of  the  matter,  these  acts  furnish  the  most  conclusive  evi- 
dence that  these  lakes  and  ponds  were  regarded,  used,  and  treated  by  the 
Legislature,  both  provincial  and  state,  ias  of  public  right — as  possessing  all 
the  distinguishing  characteristics  of  public  navigable  waters." 

The  reference  to  the  Massachusetts  ordinances  of  1641  and  1647  is  to 
be  noted  as  indicating  that  the  decision  in  Nudd  v.  Lamprey  was  not 
intended  to  exclude  that  ordinance  from  all  effect  upon  New  Hamp- 
shire titles. 

While  the  conclusion  in  Bell  v.  Oilutt  was  rested  upon  the  navigabil- 
ity of  Massabesic  Lake,  and  that  lake  is  several  times  as  large  as 
Christine  Lake,  yet  no  test  of  navigability  in  Bell  v.  Offutt  was  sug- 
gested which  does  not  apply  to  the  latter.  Massabesic  Lake  is  ncJt 
comparable  in  size  to  Winipisiogee.  The  opinion  recognizes  also  the 
difference  between  a  boundary  upon  a  nonnavigable  fresh  water  stream 
and  that  upon  a  lake. 

In  Clement  v.  Burns,  43  N.  H.  609,  621  (1862),  a  case  concerned 
with  the  right  of  the  owner  of  the  upland  to  the  adjoining  flats,  the 
court  said : 

"As  a  rule  of  positive  law,  the  ordinance  of  1641  was  not  binding  upon  New 
Hampshire ;  but  when  we  consider  that  a  union  was  effected  in  that  same  year 
between  New  Hampshire,  or  so  much  of  it  as  was  then  settled,  and  Massac 
chusetts,  which  was  continued  for  about  forty  years,  making  them  practically 
one  government,  we  should  naturally  expect  that  the  same  usages  would  spring 
up  here  under  that  ordinance." 

In  this  remark  the  court  accepted  the  statement  of  the  Supreme 
Court  of  Massachusetts  in  Storer  v.  Freeman  that,  by  reason  of  the 
forfeiture  of  the  Massachusetts  charter,  the  ordinances  of  1641  and 
1647  had  ceased  to  have  any  legislative  force.  In  that  respect  the  New 
Hampshire  court  did  not  distinguish  between  Massachusetts  and  New 
Hampshire. 

In  State  v.  Franklin  Co.,  49  N.  H.  240,  6  Am.  Rep.  513  (1870),  the 
court  had  to  consider  the  right  of  fishery  in  Lake  Winipisiogee  now 
admitted  to  be  public.  The  decision  of  the  case  does  not  concern  us, 
but,  in  order  to  establish  the  freedom  of  the  fishery,  Mr.  Justice  Smifh 
referred  to  West  Roxbury  v.  Stoddard,  7  Allen  (Mass.)  158,  a  case 
which  is  wholly  concerned  with  the  rule  of  law  embodied  in  the  Mas- 
sachusetts ordinances.  Considered  together,  these  New  Hampshire 
cases  which  we  have  already  referred  to  indicate,  at  the  least,  that  in 
New  Hampshire,  as  well  as  in  Plymouth  and  in  Maine,  the  Massa- 
chusetts ordinances  concerning  fresh  water  ponds  express  the  present 
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law  of  the  land,  though  the  basis  of  this  law  in  all  these  places  may  be 
doubtful. 

In  State  v.  Roberts,  69  N.  H.  256,  47  Am.  Rep.  199  (1879),  the  own- 
er of  the  land  surrounding  Christine  Lake  was  indicted  for  a  violation 
of  chapter  55,  p.  44,  Laws  1872,  which  reads  as  follows: 

.  "No  person  shall  catch,  kUl  or  destroy  any  trout  [In  certain  months].  This 
act  shall  not  be  construed  to  apply  to  any  waters  In  which  any  person  or 
persons  have  now  by  law  the  exclusive  right  to  take    ♦    ♦    •    trout." 

The  court  held  that,  if  there  was  free  communication  through  which 
trout  passed  from  the  lake  to  the  Ammonoosuc  river,  the  state  might 
limit  the  time  in  which  trout  should  be  caught  within  the  lake  itself; 
and  so  the  case  was  left  open  for.  further  proof.  Manifestly  the  deci- 
sion did  not  cover  the  case  at  bar,  but  the  complainant  relies  upon 
the  language  of  the  court.  As  this  language  constitutes  a  chief  sup- 
port of  the  complainant's  case,  we  quote  it  at  some  length : 

'*At  common  law  the  right  of  fishery  in  navigable  waters  was.  public  and 
common  to  all,  and  in  waters  not  navigable  It  was  limited  to  the  riparian  own- 
er of  the  soil,  and  belonged  exclusively  to  him.  •  •  •  Hence,  while  the 
riparian  owner  has  the  exclusive  right  of  fishery  upon  his  own  land,  he  must 
so  exercise  that  right  as  not  to  injure  others  ]h  the  employment  of  a  similar 
right  upon  their  lands  upon  the  stream  above  and  below.  ♦  •  ♦  But,  while 
the  Legislature  has  power  to  regulate  and  limit  the  time  and  manner  of  tak- 
ing fish  in  waters  which  are  public  breeding-places  or  passageways  for  fish,  it 
has  not  assumed  to  interfere  with  the  privileges  of  the  owners  of  private 
ponds  having  no  communication  through  which  fish  are  accustomed  to  pass  to 
other  waters.  Such  ponds,  whether  natural  or  artificial,  are  regarded  as  pri- 
vate property,  and  the  owners  may  take  fish  therefrom  whenever  they  choose, 
without  restraint  from  any  legislative  enactment,  since  the  exercise  of  this 
right  in  no  way  interferes  with  the  rights  of  others.  ,  The  Legislature  protects 
the  owners  of  such  ponds  In  the  enjoyment  of  their  privileges,  and  they  are 
expressly  excepted  from  the  statutory  restrictions  by  the  third  section  of  the 
act  upon  which  the  indictment  in  this  case  is  founded.  The  defendant  Is  in 
possession,  claiming  the  ownership  of  North  Pond.  There  is  no  suggestion 
that  the  public  have  any  rights  in  Its  waters  other  than  as  a  breeding  place 
for  the  supply  of  fish  to  other  streams,  or  a  channel  for  their  passage.  If,  as 
the  defendant  claims,  the  trout  are  within  his  control,  and  there  Is  no  com- 
munication through  which  they  con  pass  from  the  pond  to  other  waters,  the 
indictment  cannot  be  maintained.  If,  as  is  claimed  in  behalf  of  the  state, 
there  is  free  communication  through  which  trout  pass  from  the  pond  to  the 
streams  leading  into  It  and  to  the  Ammonoosuc  river,  the  indictment  can  be 
maintained  upon  proof  of  those  facts." 

In  Chase  v.  Baker,  69  N.  H.  347  (1879),  the  defendant  was  sued 
for  a  violation  of  Gen.  Laws  1878,  c.  179,  §  1,  since  repealed,  which 
provided  that  any  person  taking  fish  in  any  pond  wholly  in  the  control 
of  a  riparian  owner  and  used  for  breeding  should  be  liable  to  a  fine, 
to  be  recovered,  as  it  seems,  at  the  suit  of  the  riparian  owner.  The 
court  gave  judgment  for  the  defendant,  observing  that: 

•  *'The  plaintifT  was  not  owner  or  lessee  of  all  the  land  under  or  around  and 
adjoining  the  pond,  and  cannot  maintain  this  action." 

We  are  unable  to  find  either  in  the  decision  or  in  the  opinion  in 
Chase  v.  Baker  anything  to  support  the  complainant's  contention. 
The  statute  gave  to  the  owner  of  all  the  land  about  a  breeding  pond 
the  exclusive  right  of  fishery  therein.  This  is  not  to  deny  the  general 
right  of  the  public  to  fish  in  great  ponds.    In  those  states  wherein  the 
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Massadiusetts  ordinances  are  admitted  to  express  the  law,  the  right  of 
the  Legislature  to  g^rant  exclusive  fishery  in  a  great  pond  has  been 
recognized.    Commonwealth  v.  Vincent,  108  Mass.  441. 

In  State  v.  Roberts,  59  N.  H.  484  (1879),  the  defendant  had  been 
convicted  of  the  offense  charged  in  the  case  above  referred  to.  The 
evidence  was  before  the  court  concerning  the  passage  of  trout  from 
Christine  Lake  to  the  Ammonoosuc  river.  The  defendant's  excep- 
tions were  overruled,  and  his  conviction  upheld.  The  court  said  in  its 
opinion : 

"Subject  to  the  right  of  the  state  to  regnlate  the  destruction  or.  preservation 
of  fish,  their  free  passage,  and  the  use  of  the  water  as  a  highway,  the  owner  of 
the  land  upon  unnavigabie  streams  and  Inland  bodies  of  water  has  therein  the 
exdnsive  right  of  fishery.  3  Kent  CJom.  510,  ♦418;  Vinton  v.  Welsh,  9  Pick. 
(Mass.)  87.  The  right  of  the  Legislature  to  enact  penal  laws  to  prevent  the 
undue  destruction  of  fish  does  not  depend  upon  the  fact  that  any  particular 
body  of  water  does  not  furnish  a  supply  of  fish,  but  upon  the  fact  that  like 
other  wild  animals  they  are  free,  and  the  owner  of  the  soU  under  the  water 
containing  them  has  not  on  that  account  any  property  In  them.  The  fact  that 
the  defendant  owned  the  .land  around  North  Pond  gave  Kim  no  exclusive  prop- 
erty in  the  four  trout  before  they  were  caught,  unless  their  natural  freedom 
had  been  destroyed  by  falling  under  the  absolute  control  of  the  riparian  owner. 
If  the  trout  were  not  the  prolific  source  of  other  trout  for  comiecting  streams, 
their  freedom  of  passage  to  and  from  and  through  the  pond  prevented  the 
defendant,  a  riparian  owner,  from  acquiring  property  In  them  against  the 
right  of  the  state  to  preserve  them  for  the  enjoyment  of  future  anglerg.  The 
fs^ct  that  the  fish  were  In  water  surrounded  by  the  defendant's  land,  unless 
the  water  was  so  inclosed  as  to  be  absolutely  within  his  control,  and  the  free 
passage  of  the  fish  to  and  from  it  was  entirely  and  rightfully  obstructed,  gave 
Mm  no  more  property  in  them  than  he  would  have  obtained  in  a  wild  deer 
that  came  upon  his  land,  or  a  wild  bird  that  might  have  alighted  upon  it" 
Page  480. 

It  will  be  noticed  that  the  decision  in  this  case  did  not  involve  the 
exclusive  right  of  the  riparian  owner  to  fish  in  a  gjeat  pond.  The  de- 
fendant was  indicted  for  a  violation  of  the  game  law,  and  his  convic- 
tion was  upheld.  The  complainant  in  this  case  does  not  rely  upon  the 
decision  in  State  v.  Roberts,  but  upon  the  language  used  arguendo  by 
the  Supreme  Court.  We  may  doubt  if  the  court,  in  speaking  of  the 
exclusive  rights  of  riparian  owners,  did  not  have  in  mind  the  exclusive 
rights  which  were  so  frequently  g^ven  by  the  Legislature  of  New 
Hampshire,  rather  than  those  which  are  based  upon  common  law. 

In  Concord  Mfg.  Co,  v.  Robertson,  66  N.  H.  1,  25  Atl.  718,  18  L. 
R.  A.  679  (1880),  a  riparian  owner  upon  the  outlet  of  a  great  pond 
brought  suit  against  another  riparian  owner  for  an  unreasonable  dim- 
inution of  the  water  of  the  pond  by  the  defendant's  cutting  ice  there- 
on. The  Supreme  Court  held  that  the  agreed  facts  did  not  show  *'that 
the  defendant's  removal  of  ice  was  an  unreasonable  use  of  the  pond, 
or  that  the  plaintiffs  suffered  damage."  The  case  was  ordered  to 
stand  for  trial.  In  the  long  opinion  of  the  court  Chief  Justice  Doe 
discussed  the  title  to  the  water  of  great  ponds,  and  declared  that  it 
was  in  the  public.  Most  of  the  cases  above  cited  and  many  others 
there  came  under  his  careful  consideration.  The  decision  in  Concord 
Mfg.  Co.  V.  Robertson  has  no  bearing  upon  the  case  at  bar,  but  the 
language  used  indicates  beyond  a  doubt  an  opinion  favorable  to  the 
defendant  before  us. 
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In  State  v.  Welch,  66  N.  H.  178,  28  Atl.  21  (1889),  the  defenJant 
was  indicted  for  fishing  in  Christine  Lake  in  1884,  contrary  to  General 
Laws  1878,  c.  179,  §  1,  which  read  as  follows : 

"If  any  person  shall,  at  any  time,  oatch,  kill  or  destroy  in  any  manner  any 
fish  in  any  pond,  reservoir,  or  spring  prepared  or  used  for  the  purpose  of 
breeding,  growing,  or  preserving  the  same,  or  from  any  brook  or  stream  run- 
ning through  or  supplying  such  pond  or  reservoir  on  land  owned  or  leased  for 
the  purpose  aforesaid,  or  shall  break  down  any  dam  or  embankment  of  the 
same,  or  shall  in  any  way  poison  or  pollute  such  water,  or  shall  place  therein 
any  fish,  or  the  roe,  spawn,  or  fry  of  the  same  without  permission  of  the  own- 
er or  lessee  of  the  land  upon  or  through  which  such  waters  stand  or  flow,  he 
shall  for  every  such  offense  be  fined  not  exceeding  fifty  dollars,  or  be  imprison- 
ed not  exceeding  six  months,  or  both ;  provided,  that  said  owners  or  lessees 
shall  post  in  at  least  two  conspicuous  places  on  said  land  a  notice  with  the 
words  'reserved  for  fish  culture  or  preservation,  trespass  forbidden,'  plainly 
painted,  printed,  or  written  thereon,  and  keep  the  same  thus  posted.  This 
section  shall  be  Interpreted  to  apply  only  to  such  ponds,  streams  or  springs 
as  are  wholly  within  the  control  of  some  person  owning  the  land  around  the 
same,  who  has  made  some  improvement  or  expended  money  or  labor  in  stock- 
ing the  same  with  fish  for  his  own  use." 

This  statute  has  been  amended  by  St.  1885,  p.  264,  c.  61,  which 
added  the  words:  "And  in  no  case  shall  it  apply  to  natural  ponds." 
The  indictment  therefore  charged  an  act  which  would  not  have  been 
criminal  if  committed  within  four  years  of  the  time  of  the  court's  opin- 
ion. The  prosecution  did  not  rely  upon  the  statute  as  giving  to  the 
riparian  owners  the  fishery  in  the  pond,  but  claimed  private  ownership 
of  the  pond  and  its  fishery  at  common  law.  The  court  cited  the  Con- 
cord Mfg.  Co.  Case,  and  set  aside  the  conviction;  whether  on  the 
ground  that  the  indictment  was  defective,  that  the  statute  was  uncon- 
stitutional, that  it  had  been  amended,  or  that  it  did  not  apply  to  the 
case,  cannot  be  gathered  from  the  opinion  of  the  court.  The  decision, 
therefore,  is  not  clearly  in  point,  but  the  court  said : 

"One  of  the  reserved  questions  was  raised  by  the  objection  (presented  by  the 
defendant  at  the  trial)  that  the  club  had  no  such  private  right  as  was  neces- 
sary to  bring  the  case  within  the  statute.  Whatever  view  is  taken  of  the  evi- 
dence tending  to  show,  as  the  state  claimed,  that  the  club  owned  the  sur- 
rounding land,  it  had  no  tendency  to  show  that  they  owned  the  pond.  The  bed 
of  the  pond  was  reserved,  set  apart,  and  held  In  trust  for  the  public  use." 
Page  179  of  G6  N.  H.,  page  22  of  28  Ati. 

In  Percy  Summer  Club  v.  Welch,  66  N.  H.  180,  28  Atl.  22  (1889), 
the  New  Hampshire  corporation  of  1883,  the  complainant's  grantor, 
brought  a  bill  in  equity  to  restrain  the  defendant  from  fishing  in 
Christine  Lake.  Upon  the  authority  of  the  two  cases  last  cited,  the 
court  held  that  the  bill  could  not  be  maintained.  In  Dolbeer  v.  Sun- 
cook  Waterworks  Co.,  72  N.  H.  562,  68  Atl.  504  (1904),  the  riparian 
owners  about  a  pond  of  16  acres  sought  damages  for  the  appropria- 
tion of  the  pond.  The  court  denied  the  petition  on  the  ground  that 
the  pond  was  public  property.  These  two  decisions  support  directly  the 
defendant's  contention  in  the  case  at  bar. 

We  have  thus  completed  our  review  of  the  New  Hampshire  deci- 
sions. Read  together,  they  show  that,  from  the  beginning,  the  New 
Hampshire  court  has  tended  to  hold  free  the  fishery  in  all  considerable 
lakes  and  ponds,  basing  its  action  partly  upon  the  analogy  of  the  Mas- 
sachusetts ordinances,  and  partly  upon  an  appreciation  of  local  usage. 
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This  is  not  the  less  indisputable  because  the  reasoning  of  the  New 
Hampshire  court,  with  all  respect  be  it  said,  has  not  always  been  con- 
sistent, nor  has  its  language  been  clear.  Moreover,  a  confusion  be- 
tween an  exclusive  fishery  secured  to  the  riparian  owner  by  the  game 
laws  and  an  exclusive  fishery  at  common  law  has  led  to  some  overstate- 
,  ment  about  the  latter,  until  the  controversy  respecting  Christine  Lake 
'  brought  a  definite  statement  of  the  law  in  accordance  with  the  tendency 
of  the  earlier  decisions  and  in  favor  of  these  defendants.  It  may  seem 
strange  that  the  ownership  of  the  water  and  fishery  of  the  numerous 
ponds  of  New  Hampshire  remained  so  long  without  unequivocal  and 
authoritative  decision.  But,  in  completing  our  search  amor\g  the 
neighboring  states,  we  have  found  that  in  Vermont  the  ownership  of 
the  fishery  in  a  pond  appears  to  depend  on  the  language  of  the  state 
Constitution.  N.  E.  Trout  Club  v.  Mather,  68  Vt.  338,  35  Atl.  323, 
33  L.  R.  A.  569  (1895).  No  decision  of  t^e  Supreme  Court  of  Rhode 
Island  on  the  subject  has  been  called  to  our  attention.  In  the  one  case 
found  in  Connecticut  there  had  been  an  express  conveyance  of  the 
pond  by  the  proprietors  of  the  colony.  Turner  v.  Hebron,  61  Conn. 
175,  22  Atl.  951,  14  L.  R.  A.  386  (1891).  From  time  to  time,' by 
special  acts,  the  Legislature  of  New  Hampshire  has  made  the  act  of 
fishing  in  sundry  ponds  criminal  on  the  part  of  all  but  riparian  owners. 
Both  complainant  and  defendants  have  based  argument  upon  these 
statutes.  The  former  has  contended  that  the  Legislature  thus  recog- 
nized the  private  right  of  the  riparian  owner  to  the  fishery,  making 
an  infringement  of  this  right  a  crime  where  it  had  before  been  only 
a  trespass.  The  defendants,  on  the  other  hand,  have  contended  that 
these  statutes  manifest  the  authority  of  the  Legislature  to  deal  with 
the  fishery  in  ponds.  Not  much  weight  can  be  attached  to  either 
argument.  Where  the  fishery  in  great  ponds  is  undoubtedly  public', 
as  in  Massachusetts,  the  Legislature  has  in  some  cases  granted  an  ex- 
clusive fishery  to  private  individuals.  We  mention  the  matter  here  in 
order  to  show  that  the  arguments  referred  to  have  not  been  over- 
looked. 

Having  followed  the  course  of  decision  in  the  Supreme  Court  of 
New  Hampshire  from  its  earliest  reference  to  the  Massachusetts  or- 
dinances down  to  its  final  decision  of  the  question  here  involved  in 
favor  of  the  defendants,  we  have  next  to  consider  the  degree  to  which 
federal  courts  having  the  same  .questions  before  them,  will  follow  the 
decision^  of  a  state  court.  The  matter  has  been  considered  by  the  Su- 
preme Court  so  often  that  we  need  refer  to  little  which  is  outside  its 
reports. 

The  decisions  of  the  Supreme  Court  which  review  upon  writ  of  er- 
ror the  decision  of  a  state  court  upholding  a  statute  which  is  alleged  to 
impair  a  contract  are  not  here  in  point.  There  the  Supreme  Court 
exercises  no  right  of  general  review,  but  must  affirm  the  judgment  of 
the  state  court  unless  it  contravenes  the  Constitution  of  the  United 
States.  -  Hence  the  Supreme  Court  in  those  cases  neither  follows  nor 
refuses  to  follow  the  course  of  decisions  of  the  state  court,  but,  hav- 
ing a  particular  judgment  of  that  court  before  it,  reverses  the  judg- 
ment or  leaves  it  undisturbed  according  as  it  does  or  does  not  con- 
travene the  federal  Constitution.    Other  decisions  made  by  the  state 
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court  Upon  the  same  subject  have  ordinarily  nothing  to  do  with  the 
case.  N.  O.  Waterworks  v.  Sugar  Co.,  125  U.  S.  18,  30,  8  Sup.  Ct. 
741,  31  L.  Ed.  607 ;  Mobile  Transportation  Co.  v.  Mobile,  187  U.  S. 
479,  491,  23  Sup.  Ct.  170,  47  L.  Ed.  266. 

Where  the  litigation  originates  in  a  federal  court,  as  in  the  case  at 
bar,  or  has  been  removed  to  it  from  a  state  court,  the  federal  court  it- 
self must  render  judgment.  In  so  doing,  it  searches  for  precedents, 
and  g^ves  proper  weight  to  those  precedents  which  are  found  in  the 
courts  of  that  state  wherein  the  federal  court  exercises  its  functions. 
The  interpretation  of  state  statutes  and  of  state  Constitutions  is  gener- 
ally for  the  state  courts,  and  the  federal  courts,  in  their  construction  of 
these  writings,  ordinarily  follow  the  construction  which  has  been  adopt- 
ed by  the  state  courts  before  the  controversy  arose.  M'Cutchen  v. 
Marshall,  8  Pet.  220,  8  L.  Ed.  923;  Great  Southern  Hotel  Co.  v. 
Jones,  193  U.  S.  632,-24  Sup.  Ct.  576,  48  L.  Ed.  778.  This  has  some- 
times been  done,  even  if  an  overruling  of  earlier  decisions  in  the  state 
court  calls  for  an  overruling  by  the  federal  court  of  decisions  which  it 
has.  formeriy  made.  Green  v.  Neal,  6  Pet.  291,  8  L.  Ed.  402;  Fair- 
field V.  County  of  Gallatin,  100  U.  S.  47,  25  L.  Ed.  644.  But  the  fed- 
eral court  does  not  yield  invariably.  Rowan  v.  Runnels,  5  How.  134, 
12  L.  Ed.  86 ;  Burgess  v.  Seligman,  107  U.  S.  20,  2  Sup.  Ct.  10,  27 
L.  Ed.  359. 

Where  the  change  of  opinion  in  the  state  court  concerns  the  inter- 
pretation of  a  state  statute  and  results  in  an  avoidance  of  contracts 
already  entered  into  on  the  faith  of  the  earlier  decisions  of  the  same 
couft,  the  federal  court,  in  construing  the  state  statute,  deems  itself 
bound  to  follow  the  earlier  state  decisions,  so  far  as  those  contracts 
are  concerned,  but,  as  to  contracts  made  since  the  change  of  decision 
in  the  state  court  the  federal  court  follows  the  later  decision.  Gelpcke 
V.  Dubuque,  1  Wall.  175,  17  L.  Ed.  520.  We  mention  the  rule  of 
Gelpcke  v.  Dubuque  only  because  it  is  relied  on  by  the  complainant. 
We  have  before  us  no  statute  of  New  Hampshire  to  construe,  and 
the  case  is  therefore  inapplicable.  It  is  true  that  St.  N.  H.  1887,  p. 
466,  c.  86,  declared  the  waters  of  all  ponds  over  20  acres  to  be  public. 
But  the  decisions  of  the  New  Hampshire  courts  rendered  since  the 
passage  of  that  statute  have  been  rested  expressly  and  altogether  upon 
the  common  law. 

Where  the  controversy  before  the  federal  court  is  concerned^  as  here, 
not  with  the  construction  of  state  statutes,  but  with  the  construction 
put  by  the  state  court  upon  the  common  law,  the  rule  is  different. 
Certain  matters  have  been  held  by  the  Supreme  Court  to  appertain  to 
general  law  apart  from  local  conditions,  and  as  to  these  the  decisions 
of  the  courts  of  the  state  where  the  federal  court  sits  are  deemed  to 
have  no  peculiar  authority.  Swift  v.  Tyson,  16  Pet  1,  10  L.  Ed.  866. 
Where,  however,  the  decision  of  the  state  court,  though  based  upon  the 
common  law,  is  deemed  of  an  application  especially  local,  this  decision 
is  given  an  authority  almost  as  great  as  would  be  assigned  to  it  if  it 
construed  a  state  statute.  As  was  said  by  Mr.  Justice  Bradley  in 
.  Purgess  V.  Seligman,  107  U.  S.  20,  33,  34,  2  Sup.  Ct.  10,  21,  22,  27 
L.  Ed.  359: 
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"Since  the  ordinary  administration  of  the  law  Is  carried  on  by  the  state 
courts,  it  necessarily  happens  that  by  the  course  of  their  decisions  certain 
rules  are  established  which  become  rules  of  property  and  action  in  the  state, 
and  have  all  the  effect  of  law,  and  which  it  would  be  wrong  to  disturb.  This 
is  especially  true  with  regard  to  the  law  of  real  estate  and  the  construction  of 
the  state  Gonstitutlons  and  statutes.  Such  established  rules  are  always  re- 
garded by  the  federal  courts,  no  less  than  by  the  state  courts  themselves,  as 
authoritative  declarations  of  what  the  law  Is.  But,  where  the  law  has  not 
been  thus  settled,  it  is  the  right  and  d#ity  of  the  federal  courts  to  exercise' 
their  own  Judgment;  as  they  also  always  do  in  reference  to  the  doctrines  of 
commercial  law  and  general  Jurisprudence.  So,  when  contracts  and  transac- 
tions have  been  entered  into,  and  rights  have  accrued  thereon  under  a  p^r^ 
ticular  state  of  the  decisions,  or  when  there  has  been  no  decision,  of  the  state 
tribunals,  the  federal  courts  properly  claim  the  right  to  adopt  their  own  in- 
terpretation of  the  law  applicable  to  the  case,  although  a  different  interpreta- 
tion may  be  adopted  by  the  state  courts  after  such  rights  have  accrued.  But 
even  In  such  cases,  for  the  sake  of  harmony  and  to  avoid  confusion,  the  federal 
courts  will  lean  towards  an  agreement  of  views  with  the  state  courts  if  the 
question  seems  to  them  balanced  with  doubt." 

The  case  before  us  concerns  the  construction  to  be  put  upon  the 
language  <Jf  a  deed.  The  language  is  of  common  use.  The  construc- 
tion put  upon  this  language,  as  is  admitted,  has  varied  in  the  states  of 
the  Union.  In  interpreting  the  language  of  a  deed  of  land  lying  in  a 
particular  state  the  interpretation  put  upon  that  language  by  the  state 
court  necessarily  carries  peculiar  weight.  "The  question  of  the  title 
of  a  riparian  owner  is  one  of  local  law."  Whitaker  v.  McBride,  197 
U.  S.  510,  512,  25  Sup.  Ct.  530,  531,  49  L.  Ed.  857.  To  decide  the 
case  before  us,  we  need  not  decide  if,  in  construing  the  deeds  upon 
which  the  complainant  relies,  we  are  bound  to  follow  Concord  Mfg. 
Co.  V.  Robertson,  and  Dolbeerv.  Waterworks  Co.,  or  if  we  should 
merely  "lean  towards  an  agreement  of  views  with  the  state  courts  if 
the  question  seems  to  them  (the  federal  courts)  balanced  with  doubt." 
We  need  not  agree  with  all  the  reasoning  of  the  learned  Chief  Justice 
in  the  Concord  Mfg.  Co.  Case  in  order  to  recognize  that  the  considered 
decisions  of  the  Supreme  Court  of  New  Hampshire  concerning  the 
interpretation  of  New  Hampshire  deeds  are  entitled  to  peculiar  weight. 
As  was  said  by  that  court  .in  Dolbeer  v.  Suncook  Waterworks  Co.,  72 
U  H.  562,  563,  564,  58  Atl.  604: 

"At  the  December  Term,  1889,  three  cases  were  decided  in  which  the  char- 
acter of  natural,  freshwater  ponds,  as  to  being  public  or  private  waters,  was 
considered:  Concord  Mfg.  Co.  v.  Robertson^  66  N.  H.  1,  25  Atl.  718,  18  L.  R. 
A.  679;  State  v.  Welch,  66  N.  H.  178,  28  Atl.  21,  and  Percy  Summer  Club  v. 
Welch,  66  N.  H.  180,  28  Atl.  22.  In  the  last  two  cases  the  question  was  def- 
mltely  raised  whether  a  pond  containing  300  to  500  acres,  situated  in  the 
midst  of  a  tract  of  land  belonging  to  a  single  owner,  was  the  private  property 
of  the  landowner  or  was  public  property;  and  it  was  decided  that  it  was 
public  property.  The  question  was  not  fully  discussed  in  these  cases,  but  the 
first  case  was  cited  as  authority  for  the  decisions  without  additional  com- 
ment, thus  adopting  the  conclusion  therein  reached  and  the  reasoning  by  which 
it  was  supported.  If,  as  the  plaintiffs  counsel  suggest,  the  question  was  not 
before  the  court  in  the  first  case,  and  so  what  was  said  upon  it  should  be  re- 
garded as  dictum  if  attention  is  fixed  upon  that  case  alone,  yet  when  the  three 
cases  are  considered  together  in  connection  with  the  fact  that  they  were  de- 
cided at  the  same  term,  by  the  same  court  speaking  through  the  same  Judge 
(Chief  Justice  Doe),  and  with  the  further  fact  that  the  first  case  is  cited  as 
tlie  authority  for  the  dteislons  in  the  other  two,  it  becomes  apparent  that  the 
first  case  must  be  treated  as  authoritative  on  the  question." 
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Even  if  the  cases  decided  before  State  v.  Roberts  are  not  in  point, 
yet  they  contain  many  dicta  which  indicate  that  in  the  absence  of  an 
express  grant  from  the  state  the  fishery  of  a  great  pond  is  not  of  pri- 
vate ownership,  and  the  facts  in  Bell  v.  Offutt  are  hardly  distinguish- 
able from  those  in  the  case  before  us.  Had  it  been  reported,  it  must 
have  affected  considerably  the  arguments  upon  both  sides.  Therefore 
.  we  find  nothing  which  requires  us  to  differ  from  the  considered  opin- 
ion of  the  Supreme  Court  of  New  Hampshire. 

We  agree  with  the  Circuit  Court  in  holding  that,  apart  from  the 
fishery,  the  interference  with  the  complainant's  rights  in  the  borders 
of  the  pond  does  not  warrant  the  interposition  of  a  court  of  equity. 

The  decree  of  the  Circuit  Court  is  affirmed,  and  the  appellees  recover 
their  costs  of  appeal. 


GARRTGAN  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    AprU  14,  1908.    Rehearing  De- 
nied June  4,  1908.) 

No.  1,341. 

1.  Injunction— Violation— Contempt— Civil  ob  Criminal  Pboceedinos. 

Where,  In  a  proceeding  to  punish  respondent  for  contempt  in  violating 
a  strike  injunction,  there  was  neither  allegation  nor  proof  of  his  rela- 
tion to  or  privity  with  either  of  the  persons  enjoined  prior  to  or  apart 
from  alleged  acts  in  violation  and  contempt  of  snch  injunction,  the  pro- 
ceedings were  strictly  criminal  In  their  nature,  under  the  rule  that  a  pro- 
ceeding for  civil  contempt  obtains  only  for  the  benefit  and  enforcement  of 
the  i^ights  of  the  parties  to  a  suit,  while  proceedings  for  criminal  con- 
tempt are  to  punish  for  acts  in  contempt  of  the  power  and  dignity  of 
court 

2.  Same— Proof  by  Atpidavits. 

Where  a  criminal  contempt  for  violating  an  injunction  Is  sought  to  be 
established  by  affidavits,  the  facts,  to  authorize  a  conviction,  must  be 
clearly  established.  x 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  27,  Injunction,  S  514.] 

8.  Same— Strike  Injunction— Duty  to  Obey— Persons  Not  Parties. 

A  person  not  one  of  the  parties  enjoined*  by  a  strike  injunction,  while 
not  strictly  chargeable  for  breach  or  violation  of  the  injunction  in  the 
same  sense  as  those  terms  are  applicable  to  the  parties,  is  nevertheless 
bound  with  other  members  of  the  public  to  observe  its  restrictions  when 
known,  to  the  extent  that  h^  must  not  aid  or  abet  in  its  violation  by 
others,  nor  set  the  known  command  of  the  court  at  defiance  by  interfer- 
ence with  or  obstruction  of  the  known  administration  of  Justice,  and  if 
he  does  so  the  court's  power  to  punish  is  absolute. 

[Ed.  Note. — ^Por  cases  in  point,  see  Cent  Dig.  vol.  27,  Injunction,  8  495.]  v 

4.  Same— Petition. 

A  petition  for  violation  of  a  strike  injunction  by  a  person  not  a  party, 
alleging  in  the  alternative  that  respondent  knew,  or  by  the  exercise  of 
ordinary  intelligence  might  have  ^nown,  of  the  issuance  of  the  injunc- 
tion, was  insufficient  to  charge  him  with  knowledge  thereof. 

5.  Same— Criminal  Contempt— Presumption  of  Innocence. 

In  a  proceeding  for  criminal  contempt  in  violating  a  strike  lujunctlon, 
respondent  is  entitled  to  the  benefit  of  the  presumption  of  Innocence. 

6.  SAM1&— Violation— Knowledge— Evidence. 

In  a  proceeding  for  a  criminal  contempt  in  the  violation  of  a  strike  In- 
junction, evidence  held  insufl^cient  to  warrant  a  finding  that  respondent 


Digitized  by 


Google 


OARBIGAN  V.  UNITED  STATES.  17 

who  was  not  a  party  to  tbe  original  proceedings,  had  knowledge  of  the 
injunction,  or  that  his  act  constituted  a  contempt 
[Ed.  Note.— ^For  cases  In  point,  see  Cent.  Dig.  vol.  27,  Injunction,  $  514.] 

7.  Same. 

That  respondent,  a  city  fireman,  assaulted  a  guard  on  one  of  petitioner's 
wagons  during  a  strike,  after  the  guard  had  been  arrested  and  was  In 
the  custody  of  the  city  police  authorities,  and  had  therefore  ceased  to  act 
as  a  guard,  did  not  constitute  a  violation  of  a  strike  injunction,  restrain- 
ing persons  from  Interfering  with  persons  managing  petitioner's  horses, 
wagons,  etc.,  in  the  conduct  of  its  business. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 
For  opinion  below,  see  141  Fed.  679. 

The  plalntlfT  in  error,  Daniel  Garrigan,  was  adjudged  by  the  Circuit  Court 
guilty  of  contempt.  In  the  violation  of  an  injunctlonal  order  issued  by  that 
court,  in  aiding  and  abetting  the  parties  enjoined  and  interfering  with  the 
business  and  employes  under  the  protection  of  such  ord^r,  and  the  proceed- 
ings and  judgment  are  brought  for  review  by  this  writ  of  error. 
The  judgment  recites  the  proceedings  and  findings  and  reads  as  follows: 
/•It  appearing  to  the  court  that  on  April  28,  1905,  the  Employers'  Teaming 
Company  filed  Its  bill  of  complaint  in  equity  in  said  court.  In  and  for  said 
district  and  division  thereof,  praying  for  an  injunction,  both  temporary  and 
permanent,  and  that  on  said  April  28>  1905,  on  the  application  of  said  the 
Employers'  Teaming  Company,  said  court  duly  entered  of  record,  in  said 
chancery  proceeding,  a  temporary  stay  and  Injunctlonal  order,  and  that  said 
the  Employers'  Teaming  Company  thereafter  filed  a  petition  In  said  chancery 
proceeding  for  a  rule  directing  Daniel  Garrigan  to  show  cause  by  a  short  day 
why  he  should  not  be  attached  for  contempt  of  said  court  for  violating  said 
temporary  stay  and  injunctlonal  order ;  and  it  further  appearing  to  the  court 
that  affidavits  were  duly  filed  with  and  In  support  of  said  petition,  and  that 
upon  the  filing  and  presentation  of  said  petition  and  affidavits,  said  Daniel 
Garrigan  was  duly  ruled  by  said  court,  in  said  chancery  proceeding,  to  show 
cause  by  May  31,  1905,  at  10  o'clock  a.  m.  why  he  should  not  be  attached  for 
contempt  of  said  court  for  violating  said  temporary  stay  and  injunctlonal  or- 
der; and  that  said  Daniel  Garrigan  was  duly  and  personally  served  with  a 
certified  copy  of  said  rule,  and  that  he  thereafter  filed  an  answer  thereto, 
supported  by  affidavits,  and  that  rebuttal  affidavits  were  filed  by  said  the 
Employers'  Teaming  Company;  and  the  court  having  heard  and  considered 
said  petition,  ^answer,  and  all  said  affidavits,  and  also  oral  evidence  then  and 
there  offered  in  open  court  by  said  the  Employers'  Teaming  Company  and  also 
by  said  Daniel  Garrigan ;  and  the  court  having  heard  the  arguments  of  counsel 
for  said  respective  parties,  and  being  fully  advised  in  the  premises,  and  said 
Daniel  Garrigan  having  been  present  in  open  court  in  person  and  by  counsel 
at  the  hearing  on  said  rule,  and  being  also  now  here  present  in  open  court  in 
person  and  by  counsel — the  court  finds:  That  said  Daniel  Garrigan  on  May 
2,  1905,  in  the  city  of  Chicago,  In  said  district,  had  full  knowledge  of  the 
existence  of  said  temporary  stay  and  In  junctional  order  and  of  the  terms 
thereof,  and  with  such  knowledge  did  then  and  there  knowingly,  wUlfully,  and 
intentionally  violate  said  stay  and  injunctlonal  order,  and  did  then  and  there, 
with  full  knowledge  of  the  existence  of  said  temporary  stay  and  injunctlonal 
order,  and  of  the  terms  thereof,  knowingly,  willfully,  and  Intentionally  aid  and 
abet  the  defendants,  or  some  of  them,  to  said  bill  of  complaint  in  committing 
acts  and  grievances  complained  of  in  said  bill  of  complaint  and  prohibited  by 
said  stay  and  injunctlonal  order.  And  the  court  further  finds  that  said 
Daniel  Garrigan  on  the  date  and  at  the  place  last  aforesaid,  and  with  full 
knowledge  of  the  existence  of  said  temporary  stay  and  injunctlonal  order, 
and  of  the  terms  thereof,  did  knowingly,  willfully,  and  intentionally  and  con- 
trary to  and  in  violation  of  the  terms  of  said  stay  and  injunctlonal  order  in- 
terfere with,  hinder,  obstruct,  and  aid  and  abet  the  defendants,  or  some  of 
them,  to  said  bill  of  complaint  in  interfering  with,  hindering,  and  obstructing 
the  business  of  said  the  Employers'  Teaming  Company,  and  also  its  employes 
163  F.— 2 
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nnd  agents,  while  they  were  then  and  there  engaged  In  the  conduct  and  opera- 
tion of  its  business ;  that  said  Daniel  Garrlgan  has  failed  to  show  cause  why 
he  should  not  be  attached  and  punished  as  for  contempt  of  this  court  for 
violating  said  temporary  stay  and  Injunctlonal  order ;  that  said  contempt  has 
tended  to  defeat  and  impair  the  rights  and  Interests  of  said  the  Employers* 
Teaming  Company  and  to  obstruct  justice,  and  bring  the  administration  of 
justice  into  contempt  Wherefore,  the  premises  considered,  It  Is  hereby  order- 
ed, adjudged,  and  decreed  that  said  rule  to  show  cause  be  and  the  same  here- 
by is  made  absolute.  Aud  It  is  further  hereby  ordered  and  decreed  by  the 
court  that  the  said  Daniel  Garrigan  was  and  is,  and  he  hereby  Is  adjudged, 
guilty  of  and  in  contempt  of  this  court,  and  that  said  Daniel  Garrigan  stand 
committed  to  *and  be  confined  and  imprisoned  In  the  county  jail  of  Du  Page 
county,  in  Wheaton,  in  said  county,  in  the  state  of  Illinois,  for  any  during  the 
period  of  three  months,  unless  he  shall  be  sooner  discharged  therefrom  by  due 
process  of  law,  and  that  a  warrant  of  commitment  do  now  issue  in  due  form 
for  the  arrest  forthwith  of  said  Daniel  Garrigan,  directed  to  the  United  States 
Marshal  for  the  Northern  district  of  Illinois,  and  that,  when  arrested  by  said 
marshal,  said  Daniel  Garrigan  be  committed  to  said  jail,  and  that  he  be  there 
held  for  the  said  period  of  three  months,  unless  sooner  discharged  therefrom 
by  due  process  of  law,  and  that  said  term  of  Imprisonment  shall  begin  when 
said  Daniel  Garrigan  is  lodged  in  said  jail,  as  herein  provided." 

The  injunctlonal  order  referred  to  ran  against  various  trade  organizations 
and  individuals,  named  as  defendants  in  the  bill  filed  by  the  Emloyers'  Team- 
ing Company — the  plaintiff  in  error  not  being  named  therein,  nor  party  of  rec^ 
ord  in  any  form — and  "each  and  every  of  the  agents  and  servants  of  the 
said  defendants  and  of  each  of  them,  and  any  and  all  otlier  persons  and  as- 
sociations now  or  hereafter  aiding  or  abetting  or  confederating  or  acting  in 
concert  with  said  defendants  or  any  or  either  of  them,  in  committing  the  acts 
and  grievances  or  any  of  them  complained  of  in  said  bill  of  complaint,"  and 
restrained  the  commission  of  various  acts,  including  the  following:  "Hinder- 
ing, obstructing,  or  stopping  any  of  the  business  of  the  complainant,  the  Em- 
ployers' Teaming  Company,  in  the  maintenance,  conduct,  management,  or  opera- 
tion of  any  of  its  business,  bams,  stables,  horses,  wagons,  or  properties  of  any 
kind  in  the  city  of  Chicago;  •  ♦  •  also,  from  in  any  manner  Interfering 
with,  hindering,  obstructing  or  stopping  the  passage  along  and  through  the 
streets  of  said  city  of  any  of  complainant's  wagons,  teams,  or  teamsters  in  and 
about  the  business  of  complainant;  •  •  •  and  also  from  accompanying, 
following,  talking  with,  or  calling  upon  any  person  or  persons  employed  by  or 
doing  business  with  said  complainant  against  the  express  will  of  said  person 
or  persons,  for  the  purpose  of  or  in  such  manner  as  to  intimidate,  threaten,  or 
coerce  any  such  person  or  persons;  •  •  ♦  and  also,  either  singly  or  in 
combination  with  others,  from  picketing,  besetting,  or  patrolling  any  place  or 
places  where  said  complainant's  employes,  teams,  wagons,  stables,  barns,  or 
other  property  may  be  or  happen  to  be  in  said  city ;  •  •  •  and  also,  from 
ordering,  assisting,  aiding,  or  abetting  in  any  manner  whatsoever  any  person 
or  persons  to  commit  any  of  the  acts  aforesaid."  It  further  provided  for 
service  of  the  order  upon  and  in  respect  of  the  defendants  therein,  and  that 
it  "shall  be  binding  upon  all  of  said  defendants  and  all  other  persons  whom- 
soever from  and  after  the  time  they  severally  have  knowledge  of  the  allow- 
ance of  this  order." 

Daniel  L.  Cruice  and  William  H.  Slack,  for  plaintiff  in  error. 
Levy  Mayer,  for  the  United  States. 

Before  BAKER  and  SEAMAN,  Circuit  Judges,  and  SANBORN, 
District  Judge. 

SEAMAN,  Circuit  Judge  (after  stating  the  facts  as  above).    The 

?laintiff  in  error  was  not  a  party  to  the  bill  filed  by  the  Employers* 
^earning  Company  for  injunctional  relief,  nor  a  member  of  either  of 
the  associations  named  as  defendants  therein,  nor  named  in  the  re- 
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Straining  order  whereof  violation  is  averred  in  these  contempt  pro- 
ceedings, and  neither  averment  nor  proof  appears  of  his  relation  to 
or  privity  with  either  of  the  parties  enjoined,  prior  to  or  apart  from 
the  alleged  acts  in  violation  and  contempt  of  such  order.  Thus  the 
proceedings  and  conviction  which  are  brought  for  review  under  this 
writ  of  error  are  distinctly  criminal  in  their  nature,  and  reviewable 
in  conformity  with  the  established  doctrine  of  such  procedure.  Bes- 
sette V.  W.  B.  Conkey  Co.,  194  U.  S.  324,  326,  24  Sup.  Ct.  665,  48 
L.  Ed.  997;  Matter  of  Christensen  Engineering  Co.,  194  U.  S.  458, 
469,  24  Sup.  Ct.  729,  48  L.  Ed.  1072.  Whatever  of  confusion  ap- 
peared in  the  authorities,  prior  to  the  decisions  above  cited,  as  to  the 
distinction  in  contempt  proceedings  between  those  of  civil  and  crim- 
inal nature — the  one  remedial  for  the  benefit  and  enforcement  of  the 
rights  of  parties  to  a  suit,  and  the  other  to  punish  for  acts  in  contempt 
of  the  power  and  dignity  of  the  court — that  classification  has  become 
the  settled  rule  for  testing  the  nature  of  the  proceeding  and  reviewable 
questions. 

The  proceedings  against  the  plaintiff  in  error  were  instituted  by  a 
petition  filed  by  the  Employers'  Teaming  Company,  as  complainant 
in  the  above-mentioned  bill,  averring,  in  substance,  the  issuance  of 
the  injunctional  order  referred  to,  its  wide  publication  in  newspapers 
in  Chicago,  and  posting  conspicuously  on  all  the  wagons  of  com- 
plainant which  were  engaged  in  the  operation  described,  and  stating 
"upon  information  and  belief  that  each  of  the  persons  hereinafter 
named  as  respondents  to  this,  its  said  petition,  did  at  the  time  of  the 
commission  of  the  acts  hereinafter  complained  of  have  full  knowledge 
and  notice  of  the  issuance  of  said  temporary  stay  or  injunctional 
order,  and  knew,  or  by -the  exercise  of  ordinary  intelligence  might 
have  known,  of  the  issuance  of  said  injunctional  order."  There- 
upon the  petition  charges  that  the  plaintiff  in  error  (and  numerous 
other  persons  named)  "violated  said  injunctional  order  as  aforesaid, 
at  the  time,  place,  and  in  the  manner  set  forth  in  the  affidavits  of 
Solon  W.  Baxter"  and  seven  other  persons  attached  to  and  made  a 
part  of  the  petition.  An  answer  was  filed  by  the  plaintiff  in  error, 
under  a  rule  entered  and  served  to  show  cause  why  he  should  not  be 
adjudged  guilty  of  contempt  and  after  raising  various  objections  to 
the  petition  and  proceeding,  which  denies  under  oath  commission  of 
the  several  acts  and  offenses  charged  in  the  petition  and  affidavits,  and 
denies  knowledge  or  notice  of  the  injunction,  or  violation  thereof 
"intentionally  or  otherwise."  Motion  was  made  and  denied  to  dis- 
charge the  rule,  to  show  cause  upon  this  sworn  answer,  and  the  case 
proceeded  to  hearing,  with  sufficient  objections  urged  and  saved  on 
behalf  of  the  plaintiff  in  error  to  raise  the  various  propositions  on 
which  error  is  assigned. 

The  evidence  upon  which  the  conviction  rests  appears  in  a  bill  of 
exceptions,  and  consists  mainly  of  ex  parte  affidavits,  purporting  to 
be  made  by  witnesses  of  the  occurrences  in  controversy — ^with  a 
single  witness,  one  Dimick,  produced  and  testifying  in  open  court — 
which  affidavits  were  submitted  on  behalf  of  the  parties  respectively. 
In  the  opinion  filed  by  the  trial  court  it  is  aptly  remarked  that  the 
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opposing  affidavits,  "as  is  usual  in  such  controversies,  were  directly 
contradictory  of  each  other";  and  that,  in  "such  irreconcilable  con- 
flict of  testimony,  it  is  often  impossible  to  get  a  clue  to  the  truth." 
While  these  affidavits  concur  in  proving  a  case  of  mob  violence  dur- 
ing the  attempted  movement  of  complainant's  teams  and  wagons 
through  the  streets  of  Chicago,  and  riotous  interference  with  the 
persons  guarding  them,  those  introduced  for  the  prosecution  and  de- 
fense are  "directly  contradictory"  in  all  the  facts  bearing  upon  the 
issues  involved,  both  in  respect  of  the  conduct  of  the  parties,  col- 
lectively and  individually,  engaged  in  the  riot,  and  of  the  part  and 
conduct  of  the  plaintiff  in  error  therein.  Assuming,  without  deciding, 
that  it  was  within  the  discretion  of  the  trial  court  to  hear  the  case 
upon  such  affidavits,  instead  of  ascertaining  the  facts  from  testimony 
taken  in  open  court,  as  was  the  course  adopted  in  the  Savin  Case, 
131  U.  S.  267,  268,  9  Sup.  Ct.  699,  33  L.  Ed.  150,  and  mentioned  as 
of  course  in  United  States  v.  Shipp,  203  U.  S.  563,  576,  27  Sup.  Ct. 
165,  51  L.  Ed.  319,  the  facts  to  authorize  conviction  must  neverthe- 
less be  clearly  established,  and  the  affidavits  introduced  here  exemplify 
the  infirmity  of  such  ex  parte  means  for  the  "legal  understanding"  of 
facts  in  controversy  intended  by  the  rules  of  evidence. 

In  any  view  of  the  charges  of  contempt  and  evidence  so  received, 
it  is  unquestionable  that  the  only  issues  of  fact  were:  (a)  Whether 
the  accused  had  knowledge  of  the  injunction;  and,  if  such  knowledge 
appeared,  whether  he  committed  acts,  either  (b)  in  aid  of  its  violatioo 
by  the  parties  enjoined,  or  (c)  in  plain  defiance  of  its  terms — and  thus 
.  in  contempt  of  the  authority  and  commands  of  the  court.  As  it  is 
neither  charged  nor  proven  that  the  plaintiff  in  error  was  one  of  the 
parties  enjoined,  he  is  not  chargeable  for  breach  or  violation  of  the 
injunction,  in  the  well-recognized  sense  of  Ihose  terms  applicable  to 
parties.  He  was  bound,  alike  with  other  members  of  the  public,  to 
observe  its  restrictions  when  known,  to  the  extent  that  he  must  not 
aid  or  abet  its  violation  by  others,  nor  "set  the  known  command  of  the 
court  at  defiance,  by  interference  with  or  obstruction  of  the  admin- 
istration of  justice;'  and  the  power  of  the  court  to  proceed  against 
one  so  offending  and  punish  for  the  contemptuous  conduct  is  inherent 
and  indisputable.  Seaward  v.  Paterson,  1  L.  R.  Ch.  Div.  (1897)  545, 
554,  76  Law  Times  (N.  S.)  215;  In  re  Reese,  107  Fed.  942,  47  C.  C. 
A.  87,  90.  We  believe  the  above-mentioned  distinction  in  contempt 
proceedings,  between  disobedience  of  the  injunction  by  parties  and 
privies  and  the  conduct  of  others  in  contempt  of  the  authority  and 
commands  of  the  court,  to  be  elementary,  and  the  sufficiency  of  the 
evidence  in  the  case  at  bar  to  support  conviction  must  be  tested  there- 
under. The  question  discussed  in  the  briefs,  whether  the  general 
averment  in  the  petition  that  the  plaintiff  in  error  "violated  said  in- 
junctional  order,"  authorized  reception  of  this  evidence  to  establish 
either  class  of  contempt  relied  upon  for  conviction,  is  not  involved 
in  our  view  of  the  effect  of  the  affidavits,  incorporated  in  the  petition, 
that  they  aver  such  facts  and  furnish  notice  for  the  introduction.  The 
petition  is  plainly  defective,  however,  in  the  averments  to  charge  the 
plaintiff  in  error  with  knowledge  of  the  injunction — stating  alter- 
natively that  he  "knew,  or  by  the  exercise  of  ordinary  intelligence 
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might  have  known,  of  the  issuance" — ^but  laying  out  of  view  for  the 
present  inquiry  the  objection  raised  thereupon,  we  proceed  to  consid- 
eration of  the  versions  of  fact  on  which  the  finding  and  conviction 
are  predicated,  to  ascertain  their  bearing  and  sufficiency. 

The  present  proceedings  arose  out  of  notorious  conditions  of  mob 
violi^nce  which  attended  a  strike  in  Chicago,  known  as  the  "teamsters' 
strike/'  in  April  and  May,  1905.  We  are  not  authorized,  however, 
to  consider  upon  this  review  either  the  serious  questions,  public  or 
private,  which  were  involved,  or  the  effect  of  the  disturbances  and 
violence  upon  the  business  and  welfare  of  the  community,  as  pressed 
to  attention  in  the  argument  in  support  of  the  judgment.  The  is- 
sues to  be  determined  are  not  of  riotous  and  unlawful  conduct,  in  at- 
tack upon  the  teams  and  guards,  nor  whether  the  testimony  tends  to 
show  commissions  of  offenses  by  the  plaintiff  in  error  against  the 
state  and  public,  either  by  way  of  inciting  a  mob  to  acts  of  violence 
or  in  breaches  of  the  peace.  Such  offenses  are  not  within  the  cog- 
nizance of  the  trial  court,  and  the  judgment  cannot  rest  on  their  com- 
mission, however  convincing  the  proof  may  appear.  While  the  "con- 
tempt proceeding  is  sui  generis,"  it  is  distinctly  criminal  in  its  nature 
(Bessette  v.  W.  B.  Conkey  Co.,  supra),  and  the  accused  is  clearly  en- 
titled to  the  benefits  of  the  common-law  presumption  of  innocence, 
with  its  strict  requirement  of  proof  for  conviction,  although  the  plead- 
ings may  not  be  subject  to  the  technical  rules  of  the  criminal  law. 

Taking  up  the  affidavits  introduced  in  support  of  the  charges  of 
contempt,  they  plainly  state  a  vicious  attack  upon  two  tearps  of  the 
complainant  and  the  persons  attending  as  guards,  by  a  mob  and  in- 
dividuals named,  for  the  manifest  object  of  obstructing  the  teams 
and  injuring  the  guards.  They  identify  the  plaintiff  in  error  as  one 
of  the  assailants,  in  the  uniform  of  a  city  fireman,"  and  state :  That 
he  was  following  up  the  teams  and  guards,  in  their  passage  through 
the  street ;  that  he  was  observed  "throwing  stones  at  the  colored  men 
guarding  the  teams,"  was  swearing  at  the  guards,  "calling  vile  names," 
and  cried  out  to  the  croud,  to  "hang  the  damned  niggers" ;  and  that 
he  ultimately  assaulted  and  struck  one  of  the  guards,  after  such  guard 
was  arrested  by  the  city  police  force,  was  in  their  custody  and  either 
in  a  police  wagon  or  "getting  into  it."  The  single  witness,  Dimick, 
called  to  testify  upon  the  hearing,  states  only  the  last-mentioned  assault 
upon  the  guard  so  arrested  and  in  custody  in  the  police  wagon.  These 
versions  of  fact,  in  substance — ^with6ut  a  fact  stated  to  connect  the 
mob  violence  or  individual  attacks  with  parties  named  in  the  injunc- 
tion, either  as  associations  or  individuals,  or  with  express  defiance  of 
such  injunction,  and  with  no  proof  tending  to  show  knowledge  of 
the  injunction  or  intent  to  defy  its  commands,  aside  from  the  al- 
leged publications  of  the  order  in  the  public  press  and  notices  thereof 
borne  upon,  the  wagons  thus  interfered  with — constitute  the  evidence 
upon  which  the  plaintiff  in  error  is  adjudged  guilty  of  contempt.  On 
the  part  of  the  plaintiff  in  error,  his  presence  when  the  conflict  oc- 
curred is  admitted,  but  his  testimony  is  specific  in  denial  of  every  act 
of  violence  or  participation  above  mentioned,  and  he  states,  in  sub- 
stance, that  his  only  part  in  the  disturbance  was  to  assist  "the  police 
to  protect  life  and  property,"  and  that  he  did  so  assist  in  quelling  the 
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riot  and  arresting  rioters,  in  conformity  with  his  understanding,  of 
his  duty,  as  one  of  the  city  firemen.  This  version  is  supported  by 
several  affidavits,  by  policemen  and  other  witnesses,  and  subsequent 
proceedings  in  the  criminal  court  were  introduced  by  way  of  cor- 
roboration. Further  statements  by  these  affiants,  in  reference  to  the 
conduct  of  persons  acting  as  guards,  are  deemed  immaterial  in  any 
view  of  the  issues. 

With  the  stories  thus  contradictory  as  to  the  participation  and  con- 
duct of  the  plaintiff  in  error,  we  are  impressed  with  the  view  indicat- 
ed in  the  opinion  of  the  trial  court  that  it  is  difficult,  to  say  the  least, 
to  ascertain  the  true  version;  but  solution  thereof  is  not  involved 
here  as  a  reviewable  question.  The  findings  by  the  court  stated  in 
the  judgment  are  in  general  terms,  in  effect,  that  plaintiff  in  error, 
(a)  with  full  knowledge  of  the  injunction,  (b)  did  willfully  and  in 
violation  of  its  terms  interfere  with,  "and  aid  and  abet  the  defend- 
ants, or  some  of  them,  to  said  bill,"  in  interfering  with  "the  business 
of  said  the  Employers'  Teaming  Company"  and  its  employes  and 
agents  engaged  therein,  and  (c)  that  he  "has  failed  to  show  cause  why 
he  should  not  be  attached  and  punished  as  for  contempt."  While  we 
are  not  at  liberty  to  refer  to  the  opinion  of  the  court  for  other  or 
specific  findings  of  fact,  we  assume  for  the  purposes  of  the  present 
inquiry  that  the  above-mentioned  statements  of  fact  by  the  witnesses 
for  the  prosecution  are  adopted  by  the  finding  as  the  true  version, 
and  thus  made  conclusive  here  for  the  purposes  of  review;  and  it  is 
further  assumed  that  the  deductions  in  the  findings,  as  stated,  amount 
to  a  finding  of  both  of  the  classes  of  contempt  above  defined,  namely, 
aiding  and  abetting  violation  of  the  injunction  by  a  party,  and.  con- 
temptuous interference  as  an  outsider.  Thereupon,  the  question  is 
presented  whether  these  deductions  are  sustained  by  proof. 

We  are  of  opinion  that  each  of  the  findings  is  unsupported,  in  any 
admissible  view  of  the  facts  so  established.  The  finding  that  the  plain- 
tiff in  error  had  "full  knowledge  of  the  injunction",— a  fundamental 
requisite  for  either  charge  of  contempt — rests  alone  on  the  alleged 
publicity  of  the  issuance,  through  newspapers  and  notices  thereof 
which  were  posted  on  the  wagons  intercepted  by  the  mob.  No  testi- 
mony appears  of  word  or  action  on  the  part  of  the  plaintiff  in  error, 
or  in  his  hearing,  in  feference  to  the  injunction;  nor  that  his  atten- 
tion was  directed  to  the  wagons,  their  contents,  or  any  notices  there- 
on. He  is  clearly  entitled  to  the  benefit  of  "the  presumption  of  in- 
nocence, as  evidence  in  favor  of  the  accused,  introduced  by  the  law 
in  his  behalf"  (Coffin  v.  United  States,  166  U.  S.  432,  458,  460,  16 
Sup.  Ct.  394,  39  L.  Ed.  481,  reaffirmed  in  the  recent  opinion  of  this 
court  in  Dalton  v.  United  States,  154  Fed.  461,  83  C.  C.  A.  317), 
which  arises  alike  in  respect  of  notice  and  conduct,  as  "an  instrument  of 
proof  created  in  his  favor";  and  the  mere  inference  of  "full  knowl- 
edge," derived  solely  from  the  above-mentioned  facts,  is  without  force, 
as  we  believe,  to  overcome  the  express  denial  of  knowledge  on  the 
part  of  the  accused,  fortified  by  the  presumption  thus  defined.  The 
finding  of  such  knowledge  therefore  is  unsupported  by  the  needful 
proof  to  authorize  conviction  and  cannot  be  upheld  under  the  fore- 
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going  view.    So  the  question  whether  the  'insufficient  averment  there- 
of in  the  petition  constitutes  reviewable  error  does  not  require  solution. 

Upon  these  premises  therefore,  that  knowledge  of  the  injunction 
is  unproven,  and  that  no  proof  appears  that  the  plaintiff  in  error  was 
engaged  by  or  with  any  person  or  association  enjoined  in  its  viola- 
tion, we  are  of  opinion  that  the  evidence  fails  to  establish  cause  for 
his  conviction  of  contempt  of  court,  within  either  of  the  classes  found 
and  adjudged  against  him.  The  misconduct  stated  by  the  witnesses 
for  the  prosecution — in  assailing  and  abusing  the  guards,  who  were 
protecting  the  movement  of  the  teams,  and  inciting  the  mob  to  like 
interference — however  criminal  in  its  nature  and  disturbing  in  pur- 
pose and  effect,  thus  standing  alone,  does  not  constitute  contempt 
within  either  definition  of  such  offense.  Willful  defiance  and  con- 
tempt of  the  authority  and  order  of  the  court  cannot  be  intended  or 
committed  without  information  that  such  authority  has  been  exercised 
in  the  issuance  of  an  injunction  protecting  the  movement  and  services 
thus  interfered  with.  Nor  is  the  alleged  misconduct  brought  within  the  - 
finding  of  violation  of  the  order,  in  aiding  or  abetting  "the  defend- 
ants, or  some  of  them,  to  said  bill  of  complaint,  in  committing  the 
acts  and  grievances  complained  of,"  for  the  further  reason  that  it 
does  not  appear  in  evidence  that  any  such  parties  were  engaged  in 
the  attack,  directly  or  indirectly.  In  reference  to  the  alleged  subse- 
quent assault  upon  one  of  the  guards,  when  such  guard  was  under 
arrest  and  in  the  custody  of  the  police  autllorities,  we  deem  it  suffi- 
cient to  remark  that  the  gfuard  was  not  then  serving  as  escort,  and 
any  offense  then  committed  was  against  the  dignity  of  the  state,  and 
not  that  of  the  court  issuing  the  injunction. 

For  want  of  evidence  that  the  plaintiff  in  error  was  guilty  of  con- 
tempt of  court  in  his  alleged  misconduct,  the  judgment  of  the  circuit 
court  is  reversed,  with  direction  to  discharge  the  rule  against  the 
plaintiff  in  error. 


PHILIPPI  COLLIERIES  CO.  v.  THOMPSON. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    May  6,  190S.) 

No.  758. 

VXNDOB  AWD  PUBCHASSB— CONBTRUCnON  OF  CONTRACT— CONSTRUING  InSTRTJ- 

KENTs  Together. 

Wbere  a  deed  to  property  and  notes  for  a  part  of  the  purchase  money 
are  executed  at  the  same  time,  they  should  be  regarded  as  one  instrument 
and  read  together. 
Same— Interest  Payicentb— Enforcement  of  Lien  Reserved  in  Deed. 

A  deed  to  property,  executed  In  September,  1905,  after  providing  for  a 
deferred  payment  of  purchase  money  on  September  1,  1906,  with  in- 
terest, contained  the  following  farther  provisions:  '*And  the  remaining 
sum  *  *  *  is  to  130  paid  in  nine  equal  annual  payments  *  •  • 
from  September  1,  1906,  with  interest  on  said  annual  payments  from  Sep- 
tember 1,  1906,  at  the  rate  of  0  per  cent,  payable  annually,  as  evidenced 
by. their  negotiable  promissory  notes  for  said  several  sums  bearing  even 
date  herewith,  ♦  •  ♦  to  secure  which  deferred  payments  a  vendor's 
lien  is  hereby  expressly  retained.  ♦  •  ♦  it  is  expressly  understood 
that,  in  case  default  be  made  in  the  payment  of  any  of  said  deferred  pay- 
ments of  purchase  money  or  the  accrued  annual  interest  when  due,  then 
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and  In  that  event  all  remaining  unpaid  payments  shall  be  immediately 
due  and  payable."  The  notes  were  severally  made  payable  September  1, 
1907,  and  each  year  thereafter,  ''with  interest  at  the  rate  of  6  per  centum 
per  annum  from  September  1,  1905,  until  paid."  Held  that,  construing 
the  deed  and  notes  together  as  one  contract,  the  interest  on  the  entire 
amount  of  the  deferred  payments  was  payable  annually,  and  that  on  the 
failure  of  the  purchaser  to  pay  the  first  year's  Interest  on  September  1, 
1906,  the  vendor  was  entitled  to  declare  the  entire  amount  due  and  to 
foreclose  the  lien  therefor ;  such  suit  being  based  upon  the  deed,  and  not 
upon  the  notes. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  West  Virginia,  at  Clarksburg. 

Wm.  A.  Glasgow^  Jr.  (John  Bassel  and  Edward  W.  O'Meara,  on 
the  briefs),  for  appellant. 

John  W.  Davis  (Ira  E.  Robinson,  Warder  &  Robinson,  and  Davis 
&  Davis,  on  the  briefs),  for  appellee. 

Before  PRITCHARD,  Circuit  Judge,  and  WADDILL  and  Mc- 
'  DOWELL,  District  Judges. 

PRITCHARD,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of 
the  Circuit  Court  of  the  United  States  for  the  Northern  District  of 
West  Virginia.  On  the  32d  day  of  September,  1905,  Albert  Thomp- 
son and  wife  sold  and  conveyed  to  the  Philippi  Collieries  Company 
certain  coal  property,  with  the  improvements  thereon,  in  Barbour 
county,  W.  Va.  The  price  which  the  purchaser  agreed  to  pay  was 
$400,000,  and  of  that  sum  $50,000  was  paid  in  cash  and  the  remainder 
to  be  paid  as  follows:  Twenty-five  thousand  dollars,  with  interest  at 
6  per  cent,  oii  March  1,  1906;  $25,000,  with  interest  at  6  per  cent., 
on  September  1,  1906;  "and  the  remaining  sum  of  three  hundred 
thousand  dollars  ($300,000)  is  to  be  paid  in  nine  (9)  equal  annual  pay- 
ments of  thirty-three  thousand  three  hundred  and  thirty-three  dollars 
and  thirty-three  cents  ($33,333.33)  each,  from  September  1,  1906,  with 
interest  on  said  annual  payments  from  September  1,  1905,  at  six  per 
cent.  (6  per  cent.),  payable  annually,  as  evidenced  by  their  negotiable 
promissory  notes  for  said  several  sums,  bearing  even  date  herewith  and 
payable  at  the  First  National  Bank  of  Philippi,  Philippi,  W.  Va.,  to 
secure  which  deferred  payments  a  vendor's  lien  is  hereby  expressly 
retained  upon  all  the  property  by  this  deed  conveyed."  On  March  1, 
1906,  the  purchaser  (appellant)  paid  the  note  for  $25,000  then  due, 
with  interest  at  6  per  cent,  from  September  1,  1905.  On  September  1, 
1906,  the  purchaser  paid  the  note  for  $25,000  then  due,  with  interest 
at  6  per  cent,  from  September  1,  1905.  After  pa)mient  by  the  pur- 
chaser of  $100,000  of  principal  and  $2,250  of  interest,  on  account  of 
the  price  of  the  property,  on  September  1,  1906,  the  vendor  (appellee) 
demanded  that,  in  addition  to  the  payment  of  the  note  then  due,  the 
purchaser  should  pay  $18,000,  the  interest  claimed  from  September  1, 
1905,  to  September  1,  1906,  one  year,  on  $300,000,  the  remainder  of  the 
purchase  money  evidenced  by  the  nine  negotiable  promissory  notes 
above  mentioned.  The  purchaser  declined  to  pay  this  $18,000  then, 
on  the  ground  that  he  was  only  required  to  pay  the  interest  each  year 
upon  the  note  becoming  due.    The  vendor  claimed  that  the  purchaser 
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was  in  default  by  reason  of  failing  to  pay  the  $18,000  above  mention- 
ed, and  by  reason  thereof  that  the  entire  balance  of  purchase  money, 
to  wit,  $300,000,  with  interest  thereon  from  September  1,  1905, 
amounting  to  $18,000  became  due  and  payable. 

The  important  part  of  the  deed,  so  far  as  the  questions  presented 
by  this  record  are  concerned,  is  to  be  found  on  page  47,  as  follows : 

"The  residue  of  said  purchase  money,  to  wit,  three  hundred  and  fifty  thou- 
sand dollars  ($350,000),  is  to  be  paid  as  follows,  to  wit:  Twenty-five  thousand 
dollars  ($25,000)  is  to  be  paid  on  the  1st  day  of  March,  1906;  with  Interest  at 
six  per  cent  (6  per  cent.)  from  September  1,"1905;  twenty-five  thousand  dol- 
lars ($25,000)  on  September  1,  1906,  with  interest  at  six  per  cent.  (6  per  cent.) 
from  September  1,  1905.  And  the  remaining  sum  of  three  hundred  thousand 
dollars  ($aOO,000)  is  to  be  paid  in  nine  (9)  equal  annual  payments,  of  thirty- 
three  thousand  three  hundred  and  thirty-three  dollars  and  thirty-three  cents 
($33,333.33)  each,  from  September  1,  1906,  with  interest  on  said  annual  pay- 
ments from  September  1,  1905,  at  six  per  cent.  (6  per  cent),  payable  annually, 
as  evidenced  by  their  negotiable  promissory  notes  for  said  several  sums,  bear- 
ing even  date  herewith  and  payable  at  the  First  National  Bank  of  PhHIppl, 
Phlllppi,  W.  Va.,  to  secure  which  deferred  payments  a  vendor's  lien  is  hereby 
expressly  retained  upon  all  the  property  by  this  deed  conveyed.  It  Is  ex- 
pressly understood  that  In  case  default  be  made  in  the  payment  of  any  of  said 
deferred  payments  of  purchase  money,  or  the  accrued  annual  interest  when 
*  due,  then  and  in  that  event  all  remaining  unpaid  payments  shall  be  due  and 
payable,"  etc. 

The  nine  notes  referred  to  in  the  deed  as  evidence  of  the  payments 
of  principal  and  interest  to  be  made  were  uniform  and  of  the'  follow- 
ing form: 
"No. 
"$33,333.33/100.  Phillppl,  W.  Va.,  September  22,  1905. 

"On  the  1st  day  of  September,  1907,  after  date,  with  interest  at  the  rate 
of  six  per  centum  per  annum  from  September  1,  1905,  until  paid,  Phillppl 
(Collieries  (IJompany  promises  to  pay  the  order  of  Albert  Thompson  thirty-three 
thousand  three  hundred  and  thirty-three  and  33/100  dollars,  for  value  re- 
ceived, negotiable  and  payable  at  the  First  National  Bank  of  Phlllppi,  West 
Virginia.  This  note  Is  one  of  eleven,  two  of  which  are  for  twenty-five  thou- 
sand dollars  each,  and  the  remaining  nine  for  thirty-three  thousand  three 
hundred  and  thirty-three  and  one-third  dollars  each,  the  first  two  payable 
in  six  and  twelve  months  from  September  1,  1905,  respectively,  and  the  other 
nine  in  two,  three,  four,  five,  six,  seven,  eight,  nine,  and  ten  years  from 
said  September  1,  1905,  respectively,  with  interest  from  that  date,  negotiable 
and  payable  at  the  First  National  Bank  of  Phlllppi,  West  Virginia,  and 
secured  by  a  vendor's  lien  retained  in  the  deed  this  day  executed  by  Albert 
Thompson  to  Said  Thompson  to  said  corporation,  the  Phlllppi  CJolUeries  Com- 
pany, for  certain  lands,  coal  and  other  property  situated  in  Barbour  county. 
West  Virginia,  and  the  right  is  expressly  reserved  in  each  and  all  of  said 
notes  to  pay  the  whole  number  thereof  and  the  amount  due  thereon  at  any 
time  upon  the  maker  giving  three  months'  notice  to  said  Thompson,  or  his  as- 
signee of  its  purpose  so  to  do. 

"Phnippi  Collieries  Company, 

"By  Robert  G.  Young,  Its  President. 

"Attest:    Albert  Blackburne,   Secretary."* 

On  January  21,  1907,  Albert  Thompson  filed  his  bill  against  the 
Philippi  Collieries  Company  in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  West  Virginia  to  enforce  the  vendor's 
lien  reserved  in  his  deed  to  the  Philippi  Collieries  Company,  alleging 
that  by  reason  of  the  purchaser's  failure  to  p^  the  $18,000  of  interest 
on  the  $300,000  of  purchase  money  on  September  1,  1906,  the  entire 
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$300,000.  with  'nterest  from  September  l',  1905,  became  then  due  and 
payable.  On  February  20,  1907,  the  defendant  answered,  and,  proof 
having  been  taken  on  other  points  presented  by  the  bill,  on  the  26th 
of  February,  1907,  a  decree  was  entered  by  the  Circuit  Court,  declar- 
ing that  by  reason  of  the  failure  of  the  purchaser  to  pay,  on  the  1st 
of  September,  1906,  the  $18,000  of  interest  then  accrued  on  the  $300,- 
000  balance  of  purchase  money,  evidenced  by  the  nine  notes,  payable  . 
annually  on  the  1st  day  of  September,  from  1907  to  1915,  both  inclu- 
sive, the  entire  balance  of  the  purchase  money  became  due  and  pay- 
able on  September  1,  1906.  The  decree  required  the  defendant  to  pay 
to  the  plaintiff  the  sum  of  $326,750,  with  interest  thereon  from  Febru- 
ary 26,  1907,  and,  unless  the  same  was  paid  "within  the  period  of  nine- 
ty (90)  days  next  following  the  date  of"  the  decree,  the  special  mas- 
ters therein  appointed  were  required  to  sell  the  property  conveyed  to 
the  Philippi  Collieries  Company  by  Albert  Thompson  and  apply  the 
proceeds  to  the  discharge  of  the  vendor's  lien  aforesaid.  From  this 
decree  the  appellant,  the  Philippi  Collieries  Company,  appealed,  on  the 
ground  that  up  to  the  1st  of  September,  1906,  it  had  paid  to  Thomp- 
son the  sum  of  $75,000 ;  that  on  that  day  a  further  note  of  $25,000, 
with  interest  from  September  1,  1905,  became  due  and  payable,  and  ' 
was  paid  by  it;  and  that  the  interest  upon  the  remaining  nine  notes, 
amounting  in  all  to  ^300,000,  was  not  then  due  and  payable,  and  that 
the  court  below  erred  in  holding  that  any  part  of  the  interest  upon  said 
notes  became  "due  and  payable"  on  September  1,  1906. 

The  question  involved  in  this  controversy  is  as  to  whether  the  in- 
terest on  the  several  notes  executed  by  appellant  becomes  due  and  pay- 
able annually.  In  order  to  correctly  determine  this  question,  it  be- 
comes necessary  to  consider  the  transaction  between  the  parties  in 
its  entirety.  This  is  the  only  means  by  which  we  can  arrive  at  a  cor- 
rect conclusion  as  to  the  intention  of  the  parties  at  the  time  the  con- 
tract was-  consummated.  The  language  of  that  portion  of  the  deed, 
or  vendor's  lien,  which  relates  to  the  matters  at  issue,  reads  as  follows : 

"And  the  remaining  sum  ♦  ♦  ♦  is  to  be  paid  in  nine  annual  payments 
♦  ♦  ♦  from  September  1,  1906,  with  interest  on  said  annual  payments 
from  September  1,  1906,  with  interest  on  said  annual  payments  from.  Sep- 
tember 1,  1905,  at  the  rate  of  6  per  cent.,  payable  annually.  ♦  ♦  ♦  It  Is 
expressly  understood  that  In  ease  default  be  made  In  the  payment  of  any  of 
said  deferred  payments  of  purchase  money,  or  the  accrued  annual  interest 
when  due,  thien  and  in  that  event  all  remaining  unpaid  payments  shall  be  im- 
mediately due  and  payable,"  etc. 

Thus  it  is  expressly  provided,  first,  that,  if  default  shall  be  made  of 
any  deferred  payments  of  the  purchase  money,  in  that  event  all  the 
remaining  payments  shall  be  due  and  payable.  It  is  also  provided  as 
a  condition  that,  when  the  accrued  annual  interest  shall  become  due 
and  default  shall  be  made  in  tlie  payment  of  the  same,  in  that  event 
all  the  remaining  unpaid  installments  shall  become  due  and  payable. 
If  these  notes  represented  the  entire  contract,  the  contention  of  appel- 
lant that  the  interest  on  the  same  is  not  due  until  the  maturity  of  each 
note  would  undoubtedly  be  true;  but  it  must  be  borne  in  mind  that 
at  the  time  the  notes  w^re  executed  the  deed  was  also  executed,  and 
that  the  execution  of  the  notes  with  full  knowledge  of  the  provisions 
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contained  in  the  deed  had  the  effect  of  writing  into  the  notes  the  pro- 
visions of  the  deed,  thereby  making  them  a  part  of  the  contract  be- 
tween the  parties.  The  acceptance  of  the  deed  by  the  grantee  made 
it  a  complete  contract,  and  the  parties  are  bound  by  all  the  provisions 
and  covenants  which  it  contains,  and  are  affected  with  notice  of  them. 
It  is  a  well-established  rule  of  construction  that  written  instruments 
relating  to  a  particular  transactioB  should  be  construed  so  as  to  give 
force  to  the  entire  agreement  and  in  order  that  each  provision  of  the 
same,  if  possible,  may  prevail.  In  the  case  of  Low  et  al.  v.  Black- 
ford et  al.,  87  Fed.  392,  31  C.  C.  A.  15,  in  the  syllabus,  it  is  stated : 

"A  mortgage  and  bonds  and  coupons  secured  thereby  ape  to  be  construed  as 
one  contract." 

Also  in  the  case  of  Brewer  v.  Penn  Mutual  Life  Ins.  Co.,  94  Fed. 
347,  36  C.  C.  A.  289,  it  is  said : 

"Where  notes  and  a  deed  of  trust  securing  the  same  are  executed  at  the 
same  time,  they  should  be  regarded  as  one  Instrument  and  read  together." 

In  the  case  of  Kitchin  v.  Grandy,  101  N.  C.  97;  7  S.  E.  668,  among 
other  things,  it  is  stated: 

"The  guaranty  was  accepted  on  these  terms,  and  most  clearly  It  limits 
the  claim  of  the  defendant  upon  the  notes  and  crops  to  $1,500,  and  excludes 
all  above  that  sum.  It  cannot  be  necessary  to  refer  to  authority  for  the 
proposition  that  papers  executed  at  the  same  time,  or  acted  upon  cojointly, 
together  constitute  the  contract,  and  ascertain  the  respective  relations  and 
obligations  of  the  parties  to  it" 

The  following  cases  fully  sustain  this  view  of  the  matter: 

"Where  a  deed  of  trust  and  mortgage  are  executed  at  the  same  time  to 
secure  the  same  notes,  they  should  be  construed  as  one  instrument."  Wheeler 
ft  Wilson  Mfg.  Co.  V.  Howard  (C.  C.)  28  Fed.  741. 

"The  decided  weighft  of  the  opinion  in  this  country  is  that  a  note  and  mort- 
gage executed  at  the  same  time  and  as  one  transaction  are  to  be  construed 
together,  and  so  far  as  possible  construed  as  one  instrument"  Swearingen 
V.  Lahner,  88  Iowa,  147,  61  N.  W.  431,  26  L.  R.  A.  765,  57  Am.  St.  Rep.  261. 

**The  mortgage  may  describe  the  note  as  well,  and  thus  qualiify  the  terms 
of  the  note.  For  instance,  where  a  note  was  given  payable^  in  five  years  from 
date,  with  interest  at  10  per  cent,  and  at  the  same  time  a  mortgage  was  given 
to  secure  the  payment  of  the  note,  in  which  it  was  stipulated  that  the  in- 
terest should  be  ^payable  ani^ually,*  the  agreement  was  held  to  be  that  in- 
terest at  10  per  cent  should  be  payable  annually,  and  that  foreclosure  might 
be  had  for  the  nonpayment  of  interest"    1  Jones  on  Mortgages,  S  71. 

"Where  a  note  is  secured  by  mortgage,  and  there  Is  a  provision  in  the  mort- 
gage not  contained  in  the  note,  the  mortgage  will  control."  Daniel  on  Ne- 
gotiable Instruments,  $  835. 

''A  note  and  a  mortgage  securing  the  same,  when  executed  contemporaneous- 
ly, are  to  be  construed  as  constituting  one  contract  and  the  stipulations 
of  the  mortgage  with  reference  to  the  maturity  of  the  debt  because  of  a 
failure  to  pay  interest  when  due  will  be  given  effect,  so  as  to  cause  the  note 
to  become  due  and  payable  before  the  time  expressed  on  its  face."  Evans  ▼. 
Baker,  5  Kan.  App.  68,  47  Pac.  314. 

The  principles  enunciated  in  the  foregoing  cases  fully  sustain  the 
contention  of  counsel  for  the  appellee  in  the  case  at  bar.  The  notes 
being  silent  as  to  when  interest  shall  become  due,  it  is  well  settled  that 
the  provisions  of  the  mortgage  or  vendor's  lien  should  control.  There 
is  nothing  contained  in  the  vendor's  lien  inconsistent  with  the  condi- 
tions contained  in  the  notes.    It  is  provided  in  the  notes  that  interest 
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on  the  same  shall  be  paid  at  the  rate  of  6  per  cent,  per  annum,  and  it  is 
expressly  provided  in  the  deed  that  the  payments  shall  be  made  annu- 
ally, and  that  in  case  of  default  in  the  payment  of  interest  annually, 
or  of  principal  at  maturity,  the  whole  amount  of  the  note  shall  become 
due  and  payable.  The  deed,  from  the  very  nature  of  the  transaction, 
is  controlling,  especially  in  view  of  the  fact  that  the  notes  are  silent 
as  to  the  time  of  payment  of  interest.  The  remedy  afforded  the  vendee 
upon  the  payment  of  the  amount  due  the  vendor  is  contained  in  the 
deed,  which  is  in  the  nature  of  an  agreement  to  convey  title  to  the  prem- 
ises when  the  several  amounts  as  evidenced  by  the  notes  shall  have 
been  paid. 

Appellant  had  full  knowledge  of  the  provisions  contained  in  the  deed 
as  to  the  payment  of  annual  interest  at  the  time  the  notes  were  executed, 
and  it  necessarily  follows  that  the  execution  and  delivery  of  the  notes 
to  the  vendor,  under  such  circumstances,  was  in  the  nature  of  an.  ac- 
ceptance of  the  terms  contained  in  the  deed  as  to  the  time  when  the 
interest  should  become  due  and  payable.  The  vendor,  on  the  one  hand, 
contracted  with  the  vendee  that  upon  the  happening  of  certain  condi- 
tions, to  wit,  the  payment  of  the  interest  annually  as  it  became  due 
and  the  payment  of  the  notes  at  maturity,  he  would  make  a  good  and 
sufficient  title  to  the  premises  in  question.  The  vendee,  on  the  other 
hand,  executed  the  notes,  in  question  and  agreed  to  pay  the  principal 
at  the  times  specified  therein,  and  made  no  provision  as  to  the  time 
of  the  payment  of  interest,  thereby  assenting  to  the  provisions  of  the 
deed  with  respect  to  the  payment  of  the  same  as  a  part  of  the  contract 
between  the  parties.  The  notes  are  simply  evidence  of  indebtedness, 
and  beyond  this  no  special  importance  in  a  case  like  the  one  now  be- 
fore us  can  be  attached  to  them. 

"This  IS  not  an  action  at  law  based  upon  the  notes,  or  any  of  them, 
but  is  a  suit  in  equity,  predicated  upon  the  deed,  for  the  purpose  of 
enforcing  a  lien  which  it  provides  in  accordance  with  the  terms  of 
such  deed,  or  vendor's  lien,  by  which  this  lien  was  created.  The  ven- 
dor, having  reserved  this  lien  for  his  protection,  has  elected  to  come  in- 
to a  court  of  equity  for  the  purpose  of  enforcing  the  remedy  therein 
provided ;  the  notes  being  used  simply  for  the  purpose  of  indicating 
the  amount  of  the  indebtedness  and  nothing  more.  The  vendee,  at 
the  time  of  the  purchase  of  the  property  in  question,  with  full  knowl- 
edge of  the  provisions  of  the  lien  reserved  by  the  vendor,  acquiesced 
in  the  same.  Therefore  the  only  question  before  us  is  as  to  whether 
there  has  been  a  compliance  on  the  part  of  the  vendee  with  the  terms 
of  the  instrument  upon  which  the  vendee  relies  for  the  enforcement 
of  his  lien,  and,  it  appearing  that  the  stipulations  of  the  deed  have  not 
been  complied  with,  it  becomes  the  duty  of  the  court  to  enforce  the 
same  by  proper  decree. 

We  have  carefully  considered  the  case  of  Railway  v.  Sprague,  103 
U.  S.  756,  26  L.  Ed.  554,  and  are  of  opinion  that  it  does  not  apply  to 
the  case  at  bar.  There  is  an  obvious  distinction  between  the  facts  in 
that  case  and  the  circumstances  under  which  the  vendor's  lien  was  re- 
tained in  this  instance.  There  a  mortgage  was  executed  for  the  pur- 
pose of  securing  the  payment  of  the  bonds  described  on  the  face  of 
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the  mortgage.  In  that  case  the  bonds  which  were  intended  to  be  put 
in  circulation  on  the  market  constituted  the  original  and  terminating 
contract,  and  it  was  the  intention  of  the  parties,  by  the  execution  of 
the  mortgage,  to  provide  the  means  by  which  the  payment  of  the  same 
was  to  be  secured.  In  a  case  like  that,  where  notes  or  bonds  are  is- 
sued for  the  purpose  of  placing  the  same  in  circulation,  it  is  the  policy 
of  the  law  to  treat  the  holders  of  the  same  as  innocent  pui:chasers,  and 
as  such  it  would  be  manifestly  unfair  to  hold  that  they  had  notice  of 
any  provision  not  appearing  on  the  face  of  such  instruments.  In  the 
case  of  Coles  v.  Withers,  33  Grat.  (Va.)  195,  the  court  clearly  draws 
the  distinction  between  securities  of  the  former  and  latter  classes  in 
the  following  language : 

**Iiideed,  it  may  be  a  question  whether  a  reserred  Hen  is  not  of  a  higher 
Datura  than  a  mere  mortgage  security.  In  many  cases  the  mortgage  is  treat- 
ed as  a  mere  incident  to  the  debt,  whereas  the  lien  reserved  is  an  express 
charge  inherent  by  its  nature  upon  the  land,  which,  in  equity,  is  a  natural 
primary  fnnd  for  its  payment.  However  that  may  be,  a  vendor  who  reserves 
a  lien  upon  the  land,  and  takes  also  the  bond  of  the  vendee  for  the  purchase 
money,  has  two  securities,  to  either  of  which  he  may  resort  at  his  pleasure. 
The  Hen  is  a  security  not  for  the  bond,  but  for  the  debt.  Clearly,  therefore, 
the  mere  cancellation  or  the  surrender  of  the  bond  cannot  extinguish  the  debt 
and  the  lien  given  for  its  payment,  unless  the  transaction  manifestly  and 
plainly  was  so  intended.  So  long  as  the  debt  exists,  the  court  will  never  pre- 
sume the  chief  security  taken  for  its  payment  has  been  surrendered,  without 
satisfaction,  unless  upon  the  clearest  and  most  convincing  testimony." 

And  further  in  the  opinion  in  the  same  case  it  is  said : 

**The8e  securities  should  not  be  confounded  with  mere  personal  securities, 
or  obligations  for  the  payment  of  money  of  any  class  or  grade  whatever.  A 
bond,  promissory  note,  or  a  simple  contract  for  the  payment  of  money  in  any 
shape  or  form  is  a  personal  contract  which  surely  cannot,  at  law  or  in  equity, 
be  assimilated  to  or  governed  by  the  principles  applicable  to  a  mortgage  of 
any  description.  The  plaintlflfs  do  not  ask  to  have  their  specialty  or  simple 
contract  enforced  as  a  means  of  obtaining  payment  from  their  debtors.  They 
are  here  as  vendors  against  the  defendant  as  their  vendee,  and  they  claim 
the  benefit  of  the  lien  they  hold  as  an  incident  to  that  relationship." 

For  the  reasons  herein  stated,  the  judgment  of  the  court  below  is 
afiirmed. 
Affirmed. 

WADDILL,  District  Judge  (concurring).  I  concur  in  the  result 
reached  by  the  court,  but  base  my  conclusion  upon  the  fact  that  this 
is  a  proceeding  to  enforce  a  vendor's  lien  for  unpaid  purchase  money 
for  property  sold,  expressly  reserved  upon  the  face  of  the  deed  or 
contract  of  conveyance  by  the  vendor.  In  such  case,  where  there  is 
uncertainty  as  to  the  meaning  of  the  undertaking  regarding  the  time 
of  payment  of  interest  upon  arrearages  of  the  purchase  money,  the 
conveyance,  constituting  the  vendee's  muniment  of  title,  should  be  * 
looked  to  to  elucidate  the  ambiguity,  and  control  in  the  ascertainment 
of  the  parties'  rights  thereunder,  rather  than  any  note,  bond,  or  other 
evidence  of  indebtedness  given  by  the  vendee  for  the  payment  of  such 
unpaid  purchase  money.  Coles  v.  Withers,  33  Grat  (Va.)  186,  195, 
196,  and  cases  cited.  In  the  ordinary  foreclosure  suit,  or  suit  to  en- 
force the  lien  of  a  mortgage,  trust  deed,  or  other  security  upon  prop- 
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erty,  executed  by  the  debtor,  or  mortgagor,  or  lienor,  for  the  purpose 
of  securing  payment  of  obligations,  whether  in  the  shape  of  mortgage 
bonds  or  notes,  or  other  evidence  of  debt,  in  case  of  ambiguity  in  the 
terms  of  the  mortgage,  trust  deed,  or  other  obligation  so  given  to 
secure  such  indebtedness,  as  respects  the  payment  of  interest  thereun- 
der, I  have  no  doubt  that  the  evidence  of  debt  thus  given  under  an 
instrument  in  the  hands  of  the  holder  thereof  would  control  where, 
as  in  this  case,  the  time  of  payment  of  interest  is  explicitly  stated  in 
the  evidence  of  debt.  Railway  Co.  v.  Sprague,  103  U.  S.  756,  26  L. 
Ed.  554.  A  different  rule  doubtless  prevails  if  the  time  of  payment 
of  interest  in  the  evidence  of  debt  is  not  clear  and  explicit ;  but  where 
it  is,  as  here,  under  the  ordinary  mortgage  or  trust  deed,  it,  and  not 
the  instrument  securing  the  same,  should  control. 


JOHNSON  V.  UNITED  STATBa 

(Circuit  CJOurt  of  Appeals,  First  Circuit    July  2,  1908.) 

No.   744. 

1.  BANKBUPTCT—OFPENSES—PBOSEOUTioN—TBiAii— Reception    of    Evidence- 

Objections. 

On  trial  of  a  bankrupt  for  concealing  projwrty  belonging  to  the  estate 
from  tiie  trustee,  a  general  objection  to  the  introduction  of  the  bank- 
rupt's schedules  of  assets  and  liabilities  was  sufficient;  the  only  possible 
ground  being  that  they  were  Incompetent  under  Rev.  St.  §  860  (tJ.  S, 
'  Comp.  St.  1901,  p.  661),  declaring  that  no  pleading,  etc.,  obtained  from 
a  party  or  witness  by  means  of  a  Judicial  proceeding,  should  be  used 
against  him  In  any  court  of  the  United  States  In  any  criminal  proceeding, 
etc. 

2.  Same— EvidenceJ— Records— BANKBtJPTCT  Schedules. 

In  a  prosecution  of  a  bankrupt  for  concealing  property  belonging  to  the 
estate,  the  schedules  filed  by  him  are  inadmissible  against  him,  under  Rev. 
St  §  8G0  (U.  S.  Comp.  St.  1901,  p.  661),  providing  that  no  pleading  of  a 
party,  nor  any  discovery  or  evidence  obtained  from  a  party  or  witness  by 
means  of  a  judicial  proceeding,  shall  be  given  In  evidence  or  in  any  man- 
ner used  against  him  in  any  court  of  the  United  States  in  any  criminal 
proceeding,  since  such  schedules,  indicating  the  parties  to  the  proceeding, 
the  extent  of  their  supposed  claims,  and  the  subject-matter  of  the  dis- 
tribution, as  required  by  Bankr.  Act  July  1,  1898,  c.  541,  §S  7  (8)  17  (3),  30 
Stat.  548,  551  (U.  S.  Comp.  St.  1901.  pp.  3425,  3428),  are  in  the  nature  of 
pleadings,  or  at  least  are  within  the  policy  of  the  law,  as  indicated  by 
the  change  thereof  made  by  the  provisions  of  section  860. 

8.  Same—Natube  or  Bankeuptcy  Proceeding. 

A  bankruptcy  proceeding  is  a  proceeding  in  rem. 

4.  Same— Concealubnt  of  Pbopebtt. 

The  offense  of  concealing  property  by  a  bankrupt  froln  his  trustee 
consists  of  a  continuous  concealment  of  the  property  from  the  trustee 
during  the  whole  course  of  the  bankruptcy  proceedings,  or  beyond,  and 
is  therefore  not  necessarily  consummated  by  an  omission  of  the  property 
from  the  schedules. 

6.  Same— Evidence. 

In  onler  to  prove  a  continuous  concealment  of  property  by  a  bankrupt 
from  his  trustee,  it  is  not  necessary  to  take  up  each  moment  of  the  bank- 
rupt's life  while  the  proceedings  lasted,  and  prove  what  he  did  as  a 
means  of  proving  what  he  did  not;  it  being  sufficient  to  introduce 
secondary  evidence  of  the  property  disclosed  by  the  bankrupt,  and  he 
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being  entitled  at  his  election  to  introduce  his  schedules  to  show  that  the 
property  claimed  to  have  been  omitted  was  in  fact  included,  as  a  matter 
of  defense. 

6l  Same— Repbesentations. 

The  schedules  of  a  bankrupt  are  a  representation  that  the  property 
set  forth  is  all  the  property  known  to  the  bankrupt,  and  hence,  on  an  in- 
dictment against  the  bankrupt  for  concealing  property  from  the  trustee, 
cannot  be  admitted  on  the  ground  that  they  are  oflPered,  not  for  the  pur- 
pose of  putting  in  evidence  the  statements  contained  in  them,  but  only  to 
show  the  fact  that  other  statements  are  not  contained  in  them. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts, 

William  H.  Garland,  Asst.  U.  S.  Atty.  (Asa  P.  French,  U.  S.  Atty., 
on  the  brief).* 

Harvey  H.  Pratt,  for  plaintiff  in  error. 

Before  HOLMES,  Circuit  Justice,  and  COLT  and  PUTNAM, 
Circuit  Judges. 

HOLMES,  Circuit  Justice.  The  plaintiff  in  error,  hereafter  called 
the  defendant,  was  indicted  for  concealing  from  the  trustee  of  his 
estate  in  bankruptcy  property  belonging  to  the  estate.  He  was  con- 
victed and  sentenced,  and  the  case  is  here  on  exceptions  to  the  ad- 
mission of  evidence  and  to  other  rulings  of  the  court.  It  is  objected 
generally  that  most  of  the  exceptions  were  not  taken  in  proper  form, 
as  required  by  Rule  11  (160  Fed.  xxvii,  79  C.  C.  A.  xxvii)  and  other- 
wise. The  objection  might  be  serious  with  regard  to  most  of  them  if 
we  saw  more  merit  in  them  than  we  do ;  but  we  do  not  need  to  con- 
sider it  except  in  a  single  case,  and  in  that  we  think  that  it  should  not 
prevail. 

The  Government,  after  putting  in  the  creditors'  petition  filed  against 
the  defendant,  the  order  appointing  a  receiver,  notice  to  the  bank- 
rupt, the  adjudication,  the  appointment  of  the  trustee,  the  order  of 
reference  and  the  list  of  debts,  offered  the  schedules  of  assets  and  li- 
abilities filed  by  the  bankrupt  in  the  District  Court.  The  defendant 
objected,  the  objection  was  overruled,  the  schedules  were  admitted, 
and  the  defendant  excepted.  It  is  said  that  the  grounds  of  the  ob- 
jection should  have  been  stated,  but  we  are  of  opinion  that  the  only 
possible  ground  was  sufficiently  obvious  to  entitle  the  defendant  in 
fairness  to  have  it  considered  by  us  upon  its  merits. 

The  ground,  of  course,  was  Rev.  St.  §  860  (U.  S.  Comp.  St.  1901, 
p.  661): 

"No  pleading  of  a  party,  nor  any  discovery  or  evidence  obtained  t^om  a 
party  or  witness  by  means  of  a  judicial  proceeding  in  this  or  any  foreign 
country,  shall  be  given  in  evidence,  or  in  any  nmuuec  used  against  him  or 
*hi8  property  or  estate,  in  any  court  of  the  United  States,  in  any  criminal 
proceeding,  or  for  the  enforcement  of  any  penalty  or  forfeiture:  Provided, 
that  this  section  shall  not  exempt  any  party  or  witness  from  prosecution  and 
punishment  for  perjury  committed  in  discovering  or  testifying  as  aforesaid." 

The  Government  argues  that  the  schedules  are  not  pleadings,  dis- 
covery or  evidence,  and  that  therefore  the  section  does  not  apply ;  but 
we  are  not  satisfied  that  the  fagot  can  be  taken  to  pieces  and  broken 
stick  by  stick  in  this  manner  so  easily.    We  quite  agree  that  vague 
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arguments  as  to  the  spirit  of  a  constitution  or  statute  have  little  worth. 
We  recognize  that  courts  have  been  disinclined  to  extend  statutes 
modifying  the  common  law  beyond  the  direct  operation  of  the  words 
used,  and  that  at  times  this  disinclination  has  been  carried  very  far. 
But  it  seems  to  us  that  there  may  be  statutes  that  need  a  different 
treatment.  A  statute  may  indicate  or  require  as  its  justification  a 
change  in  the  policy  of  the  law,  although  it  expresses  that  change  only 
in  the  specific  cases  most  likely  to  occur  to  the  mind.  The  Legislature 
has  the  power  to  decide  what  the  policy  of  the  law  shall  be,  and  if  it 
^  has  intimated  its  will,  however  indirectly,  that  will  should  be  recog- 
nized and  obeyed.  The  major  premise  of  the  conclusion  expressed  in 
a  statute,  the  change  of  policy  that  induces  the  enactment,  may  not 
be  set  out  in  terms,  but  it  is  not  an  adequate  discharge  of  duty  for 
courts  to  say:  We  see  what  you  are  driving  at,  but  you  have  not 
said  it,  and  therefore  we  shall  go  on  as  before. 

This  section  of  the  Revised  Statutes  goes  beyond  and  outside  of 
the  Fifth  Amendment.  It  applies,  even  to  a  sworn  bill  or  answer  in 
chancery,  what  is  said  to  be  the  rule  of  common  law,  that  pleadings 
are  not  evidence  against  the  party  concerned.  Langd.  Eq.  PL  §  33 ; 
Boileau  v.  Rutlin,  2  Exch.  665.  It  makes  this  a  general  provision, 
and  its  object  seems  to  us  clear.  We  think  that  object  was  to  pre- 
vent the  required  steps  of  the  written  procedure  in  court  preliminary 
to  trial  from  being  used  against  the  party  for  whom  they  were  filed. 
We  should  be  surprised  if  an  allegation  in  a  writ  should  be  held  to 
be  outside  the  protection  of  the  statute,  if  there  should  be  a  case  in 
which  that  protection  was  needed.  On  the  same  principle  we  think 
that  schedules  in  bankruptcy  are  protected.  We  can  see  no  reason 
that  would  apply  to  an  answer  in  equity  that  does  not  apply  to  them. 
They  are  required  by  the  law.  They  are  a  regular  step  in  the  written 
procedure  preliminary  to  the  proof  of  facts.  If  necessary,  it  might 
be  argued  that  they  are  pleadings  within  the  meaning  of  the  act. 
Bankruptcy  is  a  proceeding  in  rem.  The  schedules  indicate  those  who 
are  to  be  made  parties  to  the  proceeding,  the  extent  of  their  supposed 
claims,  and  the  subject-matter  of  the  distribution.  Bankruptcy  Act 
July  1,  1898,  c.  541,  §§  7  (8),  17  (3),  30  Stat.  548,  551  (U.  S.  Comp.  St. 
1901,  pp.  3425,  3428).  They  have  such  characteristics  of  pleadings 
as  are  possible  at  that  stag^  of  a  proceeding  of  this  kind  against  all 
the  world. 

It  is  true  that  in  Tucker  v.  United  States,  151  U.  S.  164,  14  Sup. 
Ct.  299,  38  L.  Ed.  112,  the  decision  takes  up  the  words  of  the  section 
and  discusses  them  somewhat  as  the  Government  has  done.  But 
the  affidavit  that  was  admitted  in  that  case  fell  under  the  head  of 
evidence,  if  under  any,  and  therefore  by  express  limitation  had  to  be 
"obtained  from"  the  prisoner.  As  it  appeared  to  have  been  filed  vol- 
untarily it  was  held  to  be  excluded  from  the  privilege  by  the  very 
words  of  the  act.  In  re  Kantcr  (D.  C.)  117  Fed.  356,  is  not  an  au- 
thority in  anv  aspect.  Compare  Jack  v.  Kansas,  199  U.  S.  372,  26 
Sup.  Ct.  73,  50  L.  Ed.  234;  Hale  v.  Henkel,  201  U.  S.  43,  68,  26 
Sup.  Ct.  370,  50  L.  Ed.  652. 

But  it  is  said  that  filing  the  schedules  was  an  act.  It  was  a  repre- 
sentation that  the  property  set  forth  was  all  the  property  known  to  the 
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bankrupt  to  which  the  trustee  had  a  right.  If  the  offense  punished  by 
the  statute  had  been  an  active  misrepresentation,  there  might  be 
force  in  the  argument  that  there  was  an  implied  exception  from  the 
statute,  even  as  we  read  it,  analogoiis  to  the  express  exception  in  the 
case  of  perjury.  But  the  offense  is  not  making  a  misrepresentation 
at  a  given  time  and  place;  it  is  the  continuous  concealment  of  the 
property  from  the  trustee  (luring  the  whole  course  of  the  bankruptcy 
proceedings  or  beyond.  The  omission  from  the  schedule  would 
amount  to  nothing  if  the  bankrupt  had  disclosed  the  property  to  the 
trustee.  To  prove  this  continued  concealment,  it  is  not  necessary,  of 
course,  to  take  up  each  moment  of  the  bankrupt's  life  while  the  pro- 
ceedings lasted,  and  to  prove  what  he  did  as  a  means  of  proving  what 
he  did  not.  The  moment  of  filing  the  schedules  is  no  more  important 
than  any  other  moment,  and  'although  the  fact  of  a  misrepresentation 
in  them  would  corroborate  testimony  that  certain  property  was  not 
disclosed,  it  is  like  any  other  corroborative  evidence  and  is  not  nec- 
essary in  order  to  make  out.  the  offense.  The  Government  asks  what 
answer  it  could  give  to  the  suggestion  that  the  schedules  might  dis- 
close the  property.  The  answer  is  plain.  The  defendant  was  free 
to  put  them  in. 

What  we  have  said  suggests  a  part  of  the  answer  to  another  ob- 
jection that  might  be  urged.  It  might  be  said  that  if  the  schedules  are 
not  put  in,  their  contents  must  be  proved  by  secondary  evidence.  That 
they  did  not  set  forth  the  property  was  a  part  of  the  import  of  the  trus-  ' 
tee's  testimony  that  he  never  was  informed  of  it.  But  when  it  is  nec- 
essary to  cover  a  considerable  time  by  a  negation,  it  would  be  intoler- 
able if  the  general  result  should  be  excluded  by  the  suggestion  that 
there  was  better  evidence  for  one  moment  of  that  time.  We  believe 
that  it  has  been  held  that  the  proper  way  of  proving  that  a  certain 
matter  was  not  mentioned  in^a  particular  conversation  is  to  prove 
what  was  said.  But  no  one  would  maintain  that,  in  a  case  like  this, 
the  trustees  must  reproduce  all  the  possibly  many  conversations  with 
the  bankrupt.  If  the  statutes  forbid  the  Government  to  put  in  the 
schedules  and  yet  require  the  negation  to  be  proved,  by  implication 
they  permit  secondary  evidence  as  to  that  moment  and  secure  the 
rights  of  the  defendant  by  allowing  him  to  put  the  documents  in. 

The  Government  argues  further  that  if  it  be  assumed  that  the 
schedules  did  not  disclose  the  property,  the  statements  contained  in 
the  schedules  were  not  given  in  evidence,  but  the  fact  that  other  state- 
ments were  not  contained  in  them.  This  refinement  does  not  need 
much  answer.  If  it  were  desired  to  prove  that  a  man  did  not  say  a 
certain  thing  at  a  certain  time,  proof  of  what  he  did  say  might  estab- 
lish it  and  would  be  evidence  and  used  as  evidence  of  the  factum  pro- 
bandum.  Moreover,  the  schedule  was  a  representation  that  the  prop- 
erty set  forth  was  all  the  property  known  to  the  bankrupt,  and  there- 
fore anaffimative  act  in  aid  of  the  concealment,  as  we  already -have 
said. 

In  the  present  case  the  schedules  were  filed  in  an  involuntary  pro- 
ceeding, in  accordance  with  a  requirement  of  the  bankruptcy  act,  § 
7  (8).     Therefore  it  would  be  possible  to  take  a  distinction  between 
this  case  and  that  of  voluntary  proceedings.    But  such  a  distinction 
163  F.--8 
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naturally  would  be  open  to  doubt,  and  we  prefer  to  put  our  judg- 
ment on  the  broad  ground  that  the  schedules  are  protected  by  Rev. 
St.  §  860,  to  whichever  class  the  proceedings  belong.; 

The  judgment  and  the  verdict  in  the  District  Court  are  set  aside, 
and  the  case  is  remanded  to  that  court  for  further  proceedings  in 
accordance  with  law. 


McSHERRY  MPO.  CO.  et  al.  v.  DOWAGIAC  MFG.  CO. 
(Circuit  Court  of  Appeals,  Sixth  Circuit    July  23,  1908.) 

No.  1,667. 

1.  Appeal  and  Erbob— Review. 

Where  the  master,  on  an  accounting  In  a  suit  for  Infringement  of  a 
patent,  has  made  a  finding  of  damages  In  favor  of  the  complainant,  and 
the  action  of  the  Circuit  Court  In  overruling  an  exception  to  such  finding 
l8  assigned  as  error,  on  appeal  the  duty  Is  Imposed  on  the  Appellate  Court 
to  examine  the  evidence  to  ascertain  whether  there  was  any  legal  evi- 
dence to  sustain  the  finding. 

[Ed  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  3,  Appeal  and  Error, 
H  4011-4018.] 

2.  Same— Damages  Recovebable. 

Where  complainant,  in  a  suit  for  infringement,  has  based  its  claim  to 
recover  damages  on  its  loss  of  profits  on  sales  prevented  by  defendants* 
sale  of  infringing  articles,  but  has  failed  to  prove  by  competent  evidence 
that  it  would  have  made  such  sales,  it  cannot  change  its  ground  In  the 
appellate  court  and  recover  on  the  basis  of  a  reasonable  royalty. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  2»  Appeal  and  Error, 
S§  1070-1078.] 

On  Petition  for  Rehearing. 

For  former  opinion,  see  160  Fed.  948. 

COCHRAN,  District  Judge.  1.  Counsel  for  appellee  notes  the 
fact  that  the  quotation  made  in  the  opinion  from  Walker  on  Patents 
is  from  the  first  edition  thereof,  and  that,  though  the  statement  quot- 
ed was  carried  into  the  second  edition,  it  was  omitted  from  the  third 
and  fourth.  It  is  uncertain  whether  he  claims  that  this  quotation  states 
the  law  incorrectly.  No  inference  can  be  drawn  from  its  omission 
from  the  later  editions  of  his  work  that  Walker  thought  that  it  did. 
The  same  law  is  stated  there,  though  in  somewhat  different  and  more 
expanded  form.  Possibly  in  saying  that  the  patentee  must  "show" 
certain  things  he  put  the  matter  too  strongly,  as  this  word  might  be 
taken  to  mean  that  the  patentee  must  demonstrate  the  existence  of 
those  things.  To  prevent  such  misconception,  in  the  second  edition, 
he  added  tihese  words : 

"But  these  points  may  be  sufficiently  established  without  being  demon-^ 
strated,  because  demonstration  would  generally  be  impossible  and  because' 
every  reasonable  doubt  relevant  thereto  is  to  be  resolved  In  favor  of  the 
plaintiff." 

In  the  fourth  edition  he  put  the  matter  in  this  way.  He  said  that 
evidence  as  to  the  patentee's  ability  to  supply  the  articles  "must  be  di- 
rect and  strong"  and  as  to  whether  the  persons  who  bought  the  in- 
fringing articles  from  the  infringer  would  have  bought  them  from  the 
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patentee  had  no  infringer  interfered,  "though  not  necessarily  direct, 
must  at  least  be  legitimate  circumstantial  evidence,"  and  where  the 
infringement  was  wanton  it  "need  not  be  so  strong  as  where  it  was 
unintentional  or  was  the  result  of  error  of  information  or  of  judg- 
ment." 

In  this  connection  we  would  direct  attention  to  the  decision  of  the 
Supreme  Court  in  the  case  of  Boesch  v.  Graff,  133  U.  S.  697,  10  Sup. 
Ct.  378,  33  L.  Ed.  787.  There,  the  patentee  granted  no  licenses  and 
had  no  established  license  fee,  but  supplied  the  demand  for  the  pat- 
ented article,  a  lamp  burner,  and  was  able  to  supply  the  demand. 
The  damages  claimed  were  on  account  of  reduction  of  prices,  the  right 
to  recover  which  stands  on  exactly  the  same  ground  as  damages  on 
account  of  lost  sales.  The  master  had  found  that  the  infringement  was 
willful,  wanton,  and  persistent,  and  for  plaintiff  as  to  the  damages 
claimed,  and  his  action  had  been  affirmed  by  the  lower  court.  On  ap- 
peal the  decree  was  reversed.    Mr.  Chief  Justice  Fuller  said: 

"When,  however,  a  plaintiff  seeks  to  recover  because  he  has  been  compelled 
to  lower  his  prices  to  compete  with  an  infringing  defendant,  he  must  show 
that  his  reduction  in  prices  was  due  solely  to  the  acts  of  the  defendant,  or 
to  what  extent  It  was  due  to  such  acts.  Comely  v.  Marckwald,  131  U.  S. 
159,  9  Sup.  Gt  744,  33  !«.  Ed.  117.  There  must  be  some  data  by  which  the 
actual  damages  may  be  calculated.  New  York  City  v.  Ransom,  23"  How.  (tf.  S.) 
487,  16  li.  Ed.  515;  Rude  v.  Westcott,  130  U.  S.  152.  9  Sup.  Ct.  463,  32  Ij. 
Ed.  888w" 

It  was  held  that  there  were  no  such  data  in  that  case,  because,  as 
the  master  had  found,  there  had  been  on  sale  in  the  market  during  the 
infringing  period  lamp  burners  of  the  same  general  class  as  plaintiff's. 
Here  we  have  that  exact  situation.  Owing  to  the  fact  that  during 
the  infringing  period  many  other  shoe  grain  drills  besides  appellant's, 
infringing  and  not  infringing,  and  other  grain  seeding  machinery, 
were  to  be  found  on  sale  in  the  market  in  competition  with  appellee, 
it  is  impossible  to  say  how  many,  if  any,  of  the  sales  made  by  ap- 
pellant were  sales  lost  by  appellee. 

2.  The  result  of  our  consideration  of  the  evidence  before  the  master 
was  a  conclusion  that  there  was  no  legal  evidence  whatever  that  ap- 
pellee would  have  sold  any  certain  number,  at  least,  of  its  shoe  grain 
drills  to  appellant  company's  customers  had  it  not  sold  them,  and  we 
took  pains  to  set  forth  quite  fully  the  substance  of  that  evidence.  In 
the  elaborate  brief  filed  in  support  of  the  petition  for  rehearing  no  at- 
tempt is  made  to  attack  this  showing  in  any  substantial  particular ;  but 
it  is  claimed  that  in  so  carefully  considering  that  evidence — "wading 
through  it,"  according  to  counsel — we  have  assumed  the  function  of 
a  master,  which  we  had  no  right  to  do.  The  master  had  found  in 
favor  of  the  appellee  the  profits  which  it  would  have  made  had  it 
sold  the  number  of  shoe  grain  drills  which  appellant  company  sold  in 
addition  to  those  which  it  did  sell.  To  this  finding  the  appellant  com- 
pany excepted.  This  exception  imposed  on  the  lower  court,  and  the 
assignment  of  that  court's  ruling  against  the  exception  imposed  on 
this  court,  the  duty  of  considering  the  evidence  carefully  to  see  if 
there  was  any  legal  evidence  to  support  this  finding,  and  that  is  what 
we  did. 
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3.  It  is  urged  very  earnestly  that  appellee  is  entjtled  to  a  reasonable 
royalty  on  the  shoe  grain  drills  sold  by  the  appellant  company.  In 
support  of  this  position  a  certain  statement  in  the  first  three  editions 
of  Walker  on  Patents  (section  563),  and  the  authorities  cited  in  sup- 
port thereof  are  relied  on.    That  statement  is  in  these  words : 

"Where  damages  cannot  be  assessed  on  the  basis  of  a  royalty,  nor  on  that 
of  lost  sales,  nor  on  that  of  hurtful  competition,  the  proper  method  of  assessing 
them  is  to  ascertain  what  would  have  been  a  reasonable  royalty  for  the  In- 
fringer to  have  paid." 

In  his  fourth  edition,  Walker  put  the  matter  thus: 

"Where  damages  cannot  be  assessed  on  the  basis  of  a  royalty,  nor  on  that 
of  lost  sales,  nor  on  that  of  hurtful  competition,  only  nominal  damages  can 
be  recovered  for  the  Infringement  of  a  patent" 

He  thereby  eliminated  a  reasonable  royalty  as  an  element  of  dam- 
ages in  a  patent  infringement  case.  This  he  did  on  the  authority  of 
City  of  Seattle  v.  McNamara,  81  Fed.  863,  26  C.  C.  A.  652. 

It  is  urged  that  that  decision  was  wrong,  and  that  Walker  erred 
in  following  it.  The  case  of  McCune  v.  Baltimore  &  Ohio  Railroad 
Company,  154  Fed.  63,  83  C.  C.  A.  175,  is  cited  as  showing  this. 

We  note  .that  all  the  cases  cited  by  Walker  or  by- counsel  for  appel- 
lee which  bear  on  the  question  of  reasonable  royalty  were  actions  at 
law.  This  is  a  suit  in  equity  in  which  appellee  has  sought  and  obtained 
a  decree  for  the  profits  made  by  appellant  company  on  shoe  grain 
drills  sold  by  it.  Before,  then,  the  question  as  to  the  right  to  recover 
a  reasonable  royalty  in  any  case  can  be  approached  here,  it  must  be 
held  that  a  royalty,  fixed  or  reasonable,  can  be  recovered  in  equity 
as  damages  when  plaintiff  has  sought  and  been  allowed  the  profits 
made  by  defendant.  But  we  do  not  find  ourselves  called  on  to  deter- 
mine this  question,  or  the  further  question  whether  in  any  case  a 
reasonable  royalty  can  be  recovered.  It  is  sufficient  to  say  that  in  the 
brief  filed  in  support  of  the  petition  for  rehearing  for  the  first  time 
in  this  case  has  it  been  urged  that  appellee  was  entitled  to  ^  reasonable 
royalty.  Possibly  in  a  case  like  this,  where  there  have  been  a  num- 
ber of  infringers,  in  view  of  the  difficulty  of  proving  in  a  suit  against 
one  that  the  sales  made  by  him  were  lost  by  the  patentee,  if  a  reason- 
able royalty  is  recoverable,  the  prudent  course  is  to  sue  for  such  royalty 
instead  of  the  profits  which  would  have  accrued  to  the  patentee  had 
he  made  the  sales.  This  course  was  not  taken  by  the  appellee.  It 
staked  its  case  on  the  right  to  recover  profits  lost  by  it  and  prepared 
it  along  that  line.  The  record  does  not  present  data  from  which  this 
court  can  determine  what  would-be  a  reasonable  royalty,  nor  would 
it  be  proper,  even  if  we  had  power,  to  send  the  case  back  so  that  ap- 
pellee might  abandon  its  claim  to  such  profits  and  seek  a  reasonable 
royalty. 

4.  It  is  still  insisted  that  appellee  was  balked  in  its  effort  to  prove 
that  the  sales  made  by  appellant  company  were  sales  lost  by  it  through 
action  of  the  court  taken  at  the  latter's  instance  in  the  course  of  the 
preparation  of  the  case,  and  that  some  effect  should  be  given  to  this 
consideration.  In  so  far  as  the  action  cc^nplained  of  was  that  had 
in  Minnesota,  to  which  reference  is  made  in  the  opinion,  no  further 
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answer  to  the  complaint  need  be  made  than  what  was  there  said ;  but 
attention  is  called  to  the  facts  that  prior  to  that  action  appellant  com- 
pany's bookkeeper,  when  on  the  witness  stand,  refused  to  answer  a 
certain  question,  that  the  lower  court  on  application  by  appellee  re- 
fused to  compel  him  to  answer,  and  that  this  court  on  application  by 
appellee  refused  to  direct  the  lower  court  by  a  writ  of  mandamus  to 
direct  the  witness  to  answer.  The  testimony  called  for  had  not  the 
slightest  relevancy  to  the  question  as  to  whether  appellant's  sales  had 
been  lost  by  appellee.  It  was  simply  as  to  the  prices  at  which  the  Min- 
nesota Moline  Plow  Company  had  sold  its  customers  the  shoe  grain 
drills  which  it  had  purchased  from  the  appellant  company.  The  ap- 
pellee's motion  to  the  lower  court  was  to  require  the  witness  to  answer 
as  to  said  prices  and  as  to  whether  a  showing  as  to  those  prices  was 
proper  evidence  in  the  accounting.  That  such  was  the  scope  of  the 
testimony  sought  in  this  instance  confirms  us  in  the  view  intimated 
in  the  opinion  that  such  was  the.  scope  of  the  testimony  sought  shortly 
afterwards  in  Minnesota.  The  appellee  was  then  engaged  in  an  attempt 
to  make  out  the  profits  arising  from  appellant  company's  sales  for 
which  it  was  accountable,  and  the  testimony  sought  which  it  was  pre- 
vented from  producing  had  a  bearing  on  this  matter  and  none  other. 
There  is  not  the  slightest  indication  in  this  record  that  the  appellee 
desired  to  bring  out  who  the  customers  of  the  Minnesota  Plow  Com- 
pany were  with  a  view  of  putting  them  on  the  stand  and  inquiring  of 
them  whether  they  would  have  bought  appellee's  shoe  grain  drill  had 
they  not  bought  that  of  appellant  company  or  in  any  other  way 
through  this  information  making  this  out.  Appellant  company's  book- 
keeper in  his  testimony  gave  the  name  of  every  customer  it  had  for 
its  shoe  grain  drill  and  the  exact  number  and  kind  of  shoe  grain  drills 
purchased  by  him.  Yet  this  information  was  not  followed  up  in  any 
way  to  show  that  any  of  these  customers  would  have  purchased  of 
appellee  had  they  not  bought  of  appellant  company.  Appellee,  through 
its  agents,  knew  exactly  where  appellant  company  came  into  competi- 
tion with  it,  and  how  many,  if  any,  of  its  old  customers  bought  of  ap- 
pellant company  instead  of  it.  Certain  of  its  managing  agents  testi- 
fied, as  pointed  out  in  the  opinion,  as  to  certain  customers  lost  by 
appellee.  Yet  this  information  and  testimony  was  not  followed  up 
by  any  definite  testimony  tending  to  show  how  many  sales  appellee 
lost.  We  do  not  mean  to  intimate  that  the  testimony  of  any  of  ap- 
pellant company's  customers  that  they  would  have  bought  of  appellee 
had  they  not  bought  of  it,  with  nothing  else,  would  be  sufficient  to 
make  out  that  appellee  lost  those  sales.  We  express  no  opinion  on 
this  subject.  The-  record  indicates  that  appellee  thought,  as  did  the 
master  and  the  lower  court,  that  it  was  sufficient  to  make  out  a  case 
of  lost  sales,  that  appellee  could  have  supplied  the  shoe  grain  drills 
sold  and  appellant  company  was  a  wanton  infringer,  and  that  it  is 
simply  an  afterthought  that  if  it  had  not  been  for  the  refusal  of 
said  witnesses  to  answer  in  the  particulars  stated,  and  said  courts 
had  made  them  answer,  the  evidence  would  have  been  fuller  along  this 
line  than  it  is. 

5.  It  is  further  urged  that  the  decree  should  be  affirmed  as  to  the 
individual  defendants,  because  they  filed  no  exceptions  to  the  master's 
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report.  It  is  thought  that,  notwithstanding  the  appellant  company 
is  not  liable  for  any  damages  on  account  of  Tost  sales,  and  it  duly  ex- 
cepted to  the  master's  report,  the  individual  defendants,  its  officers, 
are  liable  because  they  did  not  except  also.  We  do  not  find  it  neces- 
sary to  decide  whether  they  were  bound  to  except  also  had  the  report 
included  them.  It  is  sufficient  to  say  in  response  that  the  report  was 
against  the  appellant  company  only.  This  was  probably  the  reason 
why  the  exceptions  were  filed  by  it  alone. 
The  petition  for  rehearing  is  overruled. 


CUCCIARRB  V.  NEW  Y0RJ8:  CENT.  &  H.  R.  R.  CX). 
(Circuit  Ck)urt  of  Appeals,  Seyenth  Circuit    April  14,  1903.)     . 
No.  1,400. 

1.  TBIAXi— iNSTBUOnONB— COBIKG  EbBOB. 

In  an  action  for  injuries  to  a  passenger,  plaintiff  claimed  damages  for 
alleged  deafness,  and  the  court  instructed  that  the  burden  of  proof  was 
on  plaintiff  to  show  by  a  preponderance  of  the  evidence  that  such  condi- 
tion was  the  result  of  the  accident,  and  not  of  some  other  cause,  and,  if 
the  Jury  were  in  doubt  on  that  question,  plaintiff  could  not  recover  any 
damages  on  account  of  such  alleged  deafness;  that  the  Jury  could  not 
speculate  or  guess  as  to  what  caused  the  deafness,  but  plaintiff  must 
prove  by  a  preponderance  of  the  evidence  that  it  was  the  direct  result 
of  the  accident.  At  the  close  of  the  charge,  plaintUTs  attorney  procured 
an  instruction  that  plaintiff  was  not  required  to  prove  beyond  a  reason- 
able doubt  that  his  condition  was  the  direct  result  of  the  injury,  but  it 
was  sufficient  if  he  made  such  proof  by  a  preponderance  of  the  evidence. 
Held  that,  while  the  charge  on  such  subject  was  erroneous,  the  error 
was  cured  by  the  instruction  given  at  plalntlflTa  request 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  46,  Trial,  §§  703-718.] 

2.  Same— Objections— Waiveb  of  Khbob. 

Where,  at  the  close  of  the  charge,  plaintiff's  counsel  only  requested  a 
modification  of  the  instructions  on  the  burden  of  proof,  and  on  this  be- 
ing allowed  defendant's  counsel  aslced  if  he  was  through,  whereupon 
plaintiff's  counsel  said  "I  have  nothing  more  to  say,"  he  thereby  waived 
any  objection  to  an  instruction  on  the  degree  of  care  required  of  de- 
fendant 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  46,  Trial,  §  683.] 

3.  Removal  of  Causes— CiTiZENSHrp—BviDENOB— Federal  Jubisdiction. 

Plaintiff  sued  defendant,  a  foreign  corporation,  in  the  Illinois  state 
courts,  whereupon  the  cause  was  removed  by  defendant  to  the  Circuit 
Court  of  the  United  States  on  a  verified  petition  alleging  that  defendant 
was  a  citizen  of  New  Torlc  and  that  plaintiff  was  a  citizen  of  Illinois. 
No  issue  was  taken  on  such  petition,  but  at  the  trial  on  the  merits  it 
was  proved  incidentally  that  plalntlfif  was  a  minor  15  years  of  age,  that 
he  was  born  and  the  family  to  which  he  belonged  had  lived  in  Sicily  un- 
til a  month  prior  to  the*  accident,  and  that  the  family  other  than  the 
father,  who  was  then  dead,  sailed  for  the  United  States  a  month  pre- 
ceding the  accident,  and  were  on  their  way  from  New  Yorlc  to  Chicago 
when  the  accident  occurred.  Held  that  in  the  absence  of  evidence  as  to 
where  the  father  died  or  that  the  father  was  not  a  citizen  of  Illinois,  the 
evidence  was  insufficient  to  establish  that  plaintiff  was  not  a  citizen  of 
Illinois  at  the  time  he  was  injured  so  as  to  defeat  federal  Jurisdiction. 
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4.  Saicb  *- Pbocsedimgs    AiTEB    BjofOVAii -- Objeotions    to    Jubisdiction — 
Waives. 

Where  defendant,  a  foreign  corporation,  when  sued  by  an  alleged  alien 
in  the  Illinois  state  courts,  removed  the  cause  to  the  federal  Circuit  Court 
for  the  Northern  District  of  Illinois,  It  thereby  waived  any  objection  to. 
the  venue  and  its  right  to  be  sued  in  the  federal  district  of  its  residence. 

In  Error  to  the  Circuit  Court  of  the  United  States,  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

James  C.  McShane,  for  plaintiff  in  error. 
Ralph  M.  Shaw,  for  defendant  in  error. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

GROSSCUP,  Circuit  Judge.  The  action  in  the  court  below  was 
to  recover  damages  for  personal  injuries  received  by  the  plaintiff  in 
error  while  a  passenger  for  hire,  upon  the  defendant  in  error's  train, 
in  the  state  of  New  York,  the  train  having  been  derailed  by  running 
over  a  cow  at  a  public  road  crossing,  while  running  at  a  high  rate 
of  speed — ^the  plaintiff  in  error's  prima  facie  case  being  the  establish- 
ment of  these  facts.  In  rebuttal  of  the  prima  facie  case  thus  made, 
the  defendant  in  error  showed  that  at  the  crossing  where  the  cow  was 
run  over,  high  board  fences  extended  from  the  outer  edge  of  the  rail- 
road right  of  way  to  the  tracks ;  that  the  train  approached  this  cross- 
ing from  the  east  at  a  rate  of  speed  of  about  forty  miles  an  hour ; 
that  on  account  of  a  cut  through  which  the  train  passed,  about  five 
hundred  feet  east  of  the  crossing,  and  the  high  board  fences,  the  engi- 
neer could  not  see  the  cow  until  he  was  close  upon  her ;  that  he  saw 
her  first  when  he  was  within  about  two  hundred  and  fifty  feet  of  the 
crossing— the  cow  then  being  within  about  fifteen  feet  of  the  track, 
and  either  standing  still  or  approaching  the  track ;  that  she  remained 
in  his  vision  only  about  a  second;  and  that  it  would  have  been  im- 
possible for  him  to  stop  the  train  before  reaching  the  crossing.  There 
was  no  other  evidence  bearing  upon  negligence  unless  it  be  that  of  the 
track  foreman,  who  testified  that  the  cow  probably  came  on  to  the 
highway  through  a  wagon  gate  opening  from  a  field  or  orchard  into 
the  highway  immediately  north  of  the  railway  tracks — ^that  gate  hav- 
ing been  seen  by  him  to  be  open  for  some  days  prior  to  the  accident. 
There  was  also  some  question  as  to  whether  plaintiff  in  error's  deaf-, 
ness  was  due  to  the  accident  or  not. 

There  are  assignments  of  error  relating  to  jurisdiction,  and  assign- 
ments relating  to  the  merits ;  the  latter  being  chiefly  in  the  giving  of 
instructions  eight,  nine  and  thirteen.    These  instructions  are  as  follows : 

Instruction  8 : 

••The  court  instructs  the  Jury,  that  if  yon  believe,  from  the  evidence  In  this 
case,  that  the  plaintiff  is  now  totally  deaf,  nevertheless  if,  after  carefully  con- 
sidering all  the  evidence  in  the  case,  you  are  in  doubt  as  to  whether  or  not 
the  total  deafness  is  the  result  of  the  accident  complained  of,  or  the  result  of 
some  other  illness,  or  infectious  disease,  not  attributable  to  the  accident,  then 
you  are  instructed  that  the  plaintiff  is  not  entitled  to  recover  from  the  de- 
'fendant,  because  of  any  alleged  deafness.  The  burden  of  proof,  as  I  have  stat- 
ed, is  upon  the  plaintiff  to  prove  by  a  preponderance  of  the  evidence,  that  ths 
condition  now  complained  of  was  the  result  of  the  accident,  and  was  not  the 
result  of  some  other  cause.    If  you  are  in  doubt  upon  this  question,  you  are 
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Instructed,  that  the  plaintiff  is  not  entitled  to  recoyer  any  damages  In  this 
cause  because  of  his  alleged  deafness." 

Instruction  9 : 

"You  are  instructed  that  It  is  not  the  province  of  the  Jury  to  speculate,  or 
to  guess,  as  to  what  caused  the  present  deafness  of  the  plaintiff,  if  you  be- 
lieve that  he  is  deaf.  As  I  have  previously  stated  to  you,  the  burden  is  upon 
the  plaintiff  to  prove  by  a  preponderance  of  the  evidence  that  the  condition 
complained  of  was  the  direct  result  of  the  accident  If,  after  considering  all 
the  evidence  in  this  case,  you  are  in  doubt  as  to  whether  or  not  the  plaintiff's 
deafness,  if  you  believe  he  is  deaf,  was  the  result  of  the  accident,  or  was  the 
result  of  some  other  cause,  then  the  plaintiff  is  not  entitled  to  recover  any 
damages  because  of  the  said  alleged  deafness,  and  you  must  not  speculate  or 
guess  upon  this  subject  Before  the  plaintiff  can  recover  any  damages,  for 
any  alleged  deafness  in  this  case,  as  I  have  stated  to  you,  the  burden  is  upon 
the  plaintiff  to  prove  by  a  preponderance  of  the  evidence  the  fact  that  the 
alleged  deafness  is  the  direct  result  of  the  accident  in  question." 

Instruction  13: 

'*The  court  instructs  you,  that  the  law  did  not  exact,  from  the  defendant 
in  this  case,  all  the  care  and  diligence  which  the  human  mind  may  possibly 
conceive,  or  such  as  would  render  the  transportation  of  the  plaintiff  free  from 
peril.  The  duty  which  the  defendant  in  this  case,  did  owe  to  the  plaintiff  has 
sometimes  been  stated  as  being  the  highest  degree  of  care,  but  the  court  in- 
structs you  that  the  phrase  'highest  degree  of  care'  does  not  mean  that  the 
defendant  was  liable,  to  the  plaintiff,  for  failure  to  take  such  precaution  as 
would  necessarily  insure  the  plaintiff,  Cucciarre,  from  all  possible  injury 
while  en  route  on  its  train.  The  phrase  'highest  degree  of  care'  is  not  used 
by  the  courts  in  any  such  meaning.  By  the  'highest  degree  of  care,'  is  meant 
the  highest  degree  of  care  which  a  cautious  and  prudent  man  would  exercise 
under  like  circumstances,  or,  as  it  has  sometimes  been  defined,  the  law  merely 
requires,  of  the  defendant,  everything  necessary  to  the  security  of  the  passen- 
ger, reasonably  consistent  with  the  business  of  the  carrier,  and  the  means 
and  conveniences  employed.  If  you  find  from  the  evidence  that  the  defendant, 
in  this  case,  did  everything  necessary  to  the  security  of  the  plaintiff  reason- 
ably consistent  with  the  business  of  the  carrier,  and  the  means  and  conven- 
iences employed,  then  you  are  instructed  that  the  plaintiff  is  not  entitled  to 
recover  from  the  defendant,  and  you  should  find  the  defendant  not  guilty." 

Instruction  thirteen,  when  applied  to  the  facts  of  the  case  above 
stated  does  not  seem  to  us  to  be  necessarily  erroneous.  Instructions 
eight  and  nine,  standing  by  themselves,  are  erroneous.  But  at  the 
conclusion  of  the  charge  to  the  jury,  the  following  colloquy  took 
place — 

(Mr.  McShane,  speaking  for  plaintiff  in  error):  Just  one  point,  Your  Honor, 
that  I  think  in  the  instructions  read  might  be  misleading.  I  ask  the  Court  to 
charge  insofar  as  the  question  of  cause  and  effect  between  the  injury  and  his 
condition,  is  concerned  that  the  law  does  not  require  that  the  plaintiff  prove 
beyond  a  reasonable  doubt  that  his  condition  Is  the  direct  result  of  the  injury, 
but  that  it  is  sufficient  if  he  makes  that  proof  by  the  preponderance  of  the 
evidence,  that  is  correct  isn't  it? 

The  Court:    That  is  correct. 

^Ir.  McShane:  I  don't  want  any  misunderstanding  about  It 

The  Court:  That's  absolutely  correct  and  I  so  charge  the  Jury. 

(Mr.  Shaw,  speaking  for  the  defendant  in  error): 

Mr.  Shaw:  Are  you  through  Mr.  McShane? 

Mr.  McShane:  Yes,  I  have  nothing  more  to  say. 

We  are  of  the  opinion  that  whatever  error  may  have  crept  into  the 
instructions,  looked  at  apart  from  the  rest  of  the  case,  such  error 
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was  cured  by  the  colloquy  in  the  presence  of  the  jury  just  quoted; 
for  IK  that  colloquy  counsel  for  the  plaintiff  in  error  got  the  court 
to  say  directly  to  the  jury,  that  it  was  sufficient  to  establish  that  plain- 
tiff in  error  was  injured,  if  such  fact  was  established  by  a  preponder- 
ance of  evidence.  And  as  to  instruction  thirteen,  if  any  objection  to 
that  were  to  be  taken,  or  exception  noted,  it  ought  to  have  been  done 
when  counsel  for  defendant  in  error  inquired  of  counsel  for  plaintiff 
in  error  if  he  was  "through,"  and  received  the  reply  that  he  had  noth- 
ing more  to  say.  So  much  for  the  assignments  of  error  as  to  the  merits. 
Now  as  to  the  jurisdiction. 

The  cause  was  originally  brought  in  the  Circuit  Court  of  Cook 
County,  and  removed  by  petition  to  the  Circuit  Court  of  the  United 
States,  the  petition  upon  oatli  stating  that  the  defendant  in  error  was 
a  citizen  of  the  state  of  New  York,  and  that  the  plaintiff  in  error 
was  a  citizen  of  the  state  of  Illinois. 

No  issue  was  taken  upon  these  averments  of  the  petition.  But  at 
the  trial,  in  the  evidence  to  maintain  the  issues  upon  the  merits,  it 
incidentally  came  out  that  the  plaintiff  in  error  was  fifteen  years  of 
age;  tTiat  he  and  his  family  were  born  and  lived  upon  the  Island  of 
Sicily,  until  the  month  preceding  the  accident,  when  they  (his  father 
being  then  dead)  sailed  for  the  United  States,  arriving  in  New  York 
just  T)ef  ore  the  accident;  and 'that  they  were  on  their  way  from  New 
York  to  Chicago  when  the  accident  occurred. 

We  are  riot  able  to  say  conclusively  from  this  that  plaintiff  in 
error  was  not  a  citizen  of  Illinois.  There  is  no  evidence  tending  to 
show  where  his  father  died,  or  that  the  father  was  not  a  citizen  of 
Illinois,  the  family  being  on  their  way  from  Italy  to  join  him.  The 
petition  states  positively  that  plaintiff  in  error  was  a  citizen  of  Illi- 
nois, and  mere  inferences  cannot  be  taken  against  this  f)ositive  aver- 
ment of  the  petition,  especially  where  no  distinct  issue  relating  to  the 
jurisdiction  has  been  raised  upon  which  the  parties  were  given  oppor- 
tunity to  submit  evidence. 

But  were  it  established  that  the  plaintiff  in  error  was  an  alien,  want 
of  jurisdiction  of  the  court  below  would  not  be  shown.  True,  the 
defendant  in  error,  though  it  could  not  object  to  being  sued  in  some 
federal  court  by  the  alien,  might  object  to  such  suit  in  the  Northern 
District  of  Illinois.  But  it  did  not  so  object.  On  the  contrary,  it  re- 
moved the  case  into  that  court,  thereby  waiving  its  objection  to  the 
venue;  and  the  plaintiff  in  error  having  filed  no  motion  to  remand, 
the  jurisdiction  of  the  court  below  was  complete.  Central  Trust  Co.  v. 
McGeorge,  161  U.  S.  129,  14  Sup.  Ct.  286,  38  L.  Ed.  98. 

Ex  parte  Wisner,  203  U.  S.  449,  27  Sup.  Ct.  160,  61  L.  Ed.  264, 
is  not  in  point.  In  that  case  Wisner  was  a  citizen  of  Michigan,  and 
Beardsley,  the  defendant,  a  citizen  of  Louisiana — the  cause  having 
been  brought  in  a  state  court  of  Missouri  and  removed  into  the  United 
States  Court  for  one  of  the  Districts  of  Missouri — a  case  in  which 
the  plain  prohibition  of  the  act  of  March  3,  1887,  c.  373,  §  1,  24  Stat. 
552  (U.  S.  Comp.  St.  1901,  p.  508),  was  applicable,  viz. :  That  be- 
tween citizens  of  different  states  no  civil  suit  should  be  brought  in 
any  Circuit  or  District  Court  in  any  other  District  than  that  whereof 
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one  of  them  was  an  inhabitant.    There  is  no  such  prohibition  relating 
to  suits  between  aliens  and  citizens  of  the  different  states. 
The  judgment  of  the  Circuit  Court  is  affirmed. 


HUTCHINSON,  PIERCE  ft  CO.  v.  LOEWY. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  5,  1908.) 

No.  237. 

1.  TBADE-MaSKS  and   TSADE-NAMES—lNFBINGEMENT—InJTJNCriOir. 

The  oWner  of  a  technical  trade-mark  is  entitled  to  an  injunction  to  re- 
strain its  infringement,  regardless  of  the  intention  of  the  infringer  or  the 
consequences  of  the  infringement. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  48,  Trade-Marks  and 
Trade-Names,  §§  63,  110.] 

2.  Sams. 

A  case  of  technical  infringement  of  a  registered  trade-mark  held  not 
made  out  where  the  trade-mark  of  defendant  was  not  identical  with  com- 
plainant's nor  so  like  it  as  to  be  readily  taken  for  it 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  46,  Trade-Marks  and 
Trade-Names,  SS  64,  66,  67.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Archibald  Cox  and  Phelps,  Evins  &  East,  for  appellants. 
Ira  Jay  Button  (E.  T.  Fenwick  and  L.  L.  Morrill,  of  counsel),  for 
appellee. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

WARD,  Circuit  Judge.  This  is  an  action  in  equity  for  an  injunc- 
tion, an  accounting  of  profits  and  damages ;  the  complainant  alleging 
that  the  defendant  has  infringed  its  technical  trade-mark  applied  to 
shirts  and  has  also  been  guilty  of  unfair  competition.  As  the  complain- 
ant is  a  corporation  of  the  state  of  New  York,  and  the  defendant  is  a 
citizen  of  the  same  state,  the  court's  jurisdiction  extends  only  to  the  use 
of  the  registered  trade-mark  in  commerce  between  the  states,  with 
foreign  nations  and  the  Indian  tribes. 

There  is  no  testimony  showing  that  the  defendant  has  passed  off 
or  intended  to  pass  off  his  goods  for  the  complainant's,  or  that  the 
defendant  has  made  profits  or  the  complainant  sustained  damage. 
Such  an  intention  and  such  consequences  are  quite  immaterial  inas- 
much as  the  cause  proceeds  solely  upon  the  complainant's  ownership 
of  its  technical  trade-mark.  If  the  defendant  infringes  it,  the  injunc- 
tion should  issue  regardless  of  his  intention  or  of  the  consequence. 
Lawrence  Manufacturing  Co.  v.  Tennessee  Manufacturing  Co.,  138 
U.  S.  637,  11  Sup.  Ct  396,  34  L.  Ed.  997;  Ganncrt  v.  Rupert,  127 
Fed.  962,  62  C.  C.  A.  594. 

The  complainant  has  registered  in  the  United  States  Patent  OflScc 
as  its  trade-mark  used  for  more  than  10  years  theretofore  in  commerce 
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among  the  several  states  the  word  "Star"  and  the  outline  of  a  six- 
pointed  star  either  singly  or  together,  as  follows: 


STAR 


The  defendant  uses  as  its  trade-marks  on  its  shirts,  a  comet  con- 
sisting of  a  five-pointed  solid  star  with  a  nebulous  tail,  together  with 
the  words  "The  Comet"  as  follows : 


^^tS^> 


These  two  trade-marks  are  obviously  not  identical,  and  the  defend- 
ant cannot  be  said  to  have  literally  appropriated  the  complainant's 
property.  And  not  using  the  identical  mark,  he  cannot  be  said  to  have 
appropriated  the  complainant's  property,  unless  he  uses  something  so 
like  it  as  to  be  readily  taken  for  it.  But  the  complainant  claims  that 
it  is  entitled  to  an  exclusive  property  in  the  word  and  symbol  "Star" 
as  applied  to  shirts,  whether  they  are  used  alone  or  in  combination 
with  other  words  and  S3mibols. 

A  comet  is  defined  in  the  Standard  Dictionary  as: 

*'A  heavenly  body  consisting  of  a  coma  surrounding  a  bright  star-like  nu- 
clens  with  a  nebulous  tall  or  train,  often  of  great  length.*' 

The  head  of  the  comet  in  the  defendant's  trade-mark  is  a  solid  five- 
pointed  star,  but  we  do  not  think  his  trade-mark  suffidently  resembles 
the  complainant's  to  be  mistaken  for  it  or  to  cause  confusion  or  to  de- 
ceive purchasers,  which  is  the  test  prescribed  as  to  registration  in  sec- 
tion 5  of  the  Trade-Mark  Act  of  February  20,  1905  (33  Stat.  724,  c. 
692,  amended  by  Act  May  4,  1906,  c.  2081,  34  Stat.  168  [U.  S.  Comp. 
St.  Supp.  1907,  p.  1008]). 

The  complainant  relies  upon  the  case  of  Hutchinson  v.  Blumberg 
(C.  C.)  61  Fed.  829,  as  showing  that  a  star  cannot  be  applied  as  a 
trade-mark  to  shirts  even  in  combination  with  other  symbols,  as,  for 
example,  a  crescent ;  but  this  was  a  case  of  unfair  competition,  and  the 
court  found  that  the  defendant  gave  such  prominence  both  to  the 
word  and  symbol  "Star"  as  to  deceive  purchasers  and  cause  them  to 
think  they  were  buying  complainant's  "Star"  shirts.    Judge  Blodgett 
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said  nothing  to  indicate  that  an  injunction  should  issue  as  against  a 
trade-mark  so  little  like  complainant's  as  is  the  defendant's  in  this 
case,  where  complainant  relies  solely  upon  the  property  right  in  the 
trade-mark. 
The  decree  is  affirmed,  with  costs. 

NOTE.— The  foUowlng  is  the  opinion  of  Hazel,  District  Judge,  In  the  court 
below: 

HAZEL,  District  Judge.  The  bill  charges  the  infringement  of  the  complain- 
ant's trade-mark,  which  originated  in  its  business  of  manufacturing  shirts, 
waists,  and  blouses  in  the  year  1840.  The  trade-mark  was  registered  under 
the  act  of  CJongress  of  1906  on  April  3,  1906,  and  consists  "of  the  word  'star* 
and  the  representation  of  a  star,  used  singly  or  together."  Its  distinctive 
characteristic  is  the  outline  of  a  small  star  to  represent  that^word,  signifying 
to  the  trade  the  high  class  of  manufacture  of  complainant's  articles,  which 
have  become  widely  and  favorably  known  as  the  "Star  Shirt,"  "Star  Waist," 
etc.  The  asserted  infringement  by  the  defendant  consists  in  the  use  of  a  solid 
star  In  combination  with  a  curved  tall  in  resemblance  of  a  comet  The  nucleus 
of  the  comet  has  a  five-pointed  star,  with  a  tall  following  it,  and  the  words 
"The  Comet"  are  printed  in  black  or  red  type  over  or  underneath  such  symbol. 
I  am  of  the  opinion  that  the  defendant's  trade-mark  or  brand  is  clearly  dis- 
tinguishable from  that  of  complainant.  There  is  no  reasonable  probability 
of  the  ordinary  purchaser  being  deceived  into  buying  the  defendant's  manu- 
facture as  that  of  complainant  The  rule  is  well  established  that  a  trade- 
mark, word,  or  symbol  has  the  elements  of  a  property  right,  and  may  not  be 
unlawfully  used  by  a  rival  in  business,  either  alone  or  as  an  accessory  to  such 
prior  appropriation,  and  in  such  cases  a  right  to  injunctive  relief  follows,  with- 
out proof  of  confusion  of  proprietorship,  or  that  buyers  have  been  actually 
misled  by  such  use.  But  if  a  defendant's  design  or  symbol  is  essentially  dif- 
ferent and  distinguishable  in  appearance,  so  that  by  no  possibility  can  his 
article  be  taken  for  complainant's  genuine  production,  a  cause  of  unlawful 
appropriation  is  not  maintainable.  McLean  v.  Fleming,  96  U.  S.  245,  24  L. 
Ed.  828;  Liggett  ft  Myers  Tobacco  Go.  v.  Finzer,  128  U.  S.  182,  9  Sup.  Ct  60, 
32  L.  Ed.  895. 

The  complainant's  star  in  outline,  as  shown  by  the  drawing,  has  six  points 
and  is  one  inch  in  diameter,  While  the  defendant's  star  is  a  solid  body,  seven- 
sixteenths  of  an  inch  in  diameter,  and  the  tail,  colored  red  or  black,  is  one  inch 
long.  The  word  "star"  is  not  used  by  the  defendant  in  combination  with 
the  symbol;  but,  as  already  mentioned,  the  words  "The  Comet"  prominently 
appear  in  connection  therewith.  It  must  be  conceded  that  a  comet  ordinarily 
has  not  the  visible  outline  of  a  star.  Its  point  is  a  formation  of  nebulous 
matter,  and  is  preceded  dr  followed  by  a  luminous  curved  train ;  but,  notwith- 
standing defendant's  exaggerated  point,  neither  upon  the  clothing  of  defend- 
ant's manufacture  nor  on  its  box  label  is  the  emblem  as  a  whole  of  such 
similarity  to  complainant's  mark  as  in  my  judgment  would  warrant  restrain- 
ing its  use,  in  the  absence  of  proof  that  confusion  of  goods  existed  or  that 
intending  purchasers  had  been  deceived  in  buying  defendant's  article  for  that 
of  complainant  The  ordinary  purchaser,  buying  with  reasonable  caution, 
would  not,  on  account  of  the  brand  or  mark,  mistake  the  goods  of  the  de- 
fendant for  those  of  the  complainant,  and  the  visual  impression  received  by  a 
comparison  of  the  two  marks  negatives  the  presumption  of  fraud,  or  that 
aeceptlon  is  apt  to  occur  from  such  use.  Moreover,  it  is  proven  that  the  goods 
of  the  defendant  have  been  known  to  the  public  by  and  under  the  designation 
of  "The  Comet"  since  1867,  while  the  complainant  and  its  predecessors  have 
sold  its  goods  by  the  designation  of  "Star"  since  1840. 

Attention  is  directed  to  the  cases  of  Hutchinson  v.  Blumberg  (O.  0.)  51  Fed. 
829,  and  Same  v.  Covert,  (C.  O.)  61  Fed.  832.  In  the  first-mentioned  case  the 
defendant's  device  or  symbol  consisted  of  a  star  and  crescent  in  combination 
with  the  word  "Star."  In  the  opinion  of  the  court  the  star  was  the  prominent 
feature  in  the  appropriated  trade-mark,  and  because  of  such  prominence,  in 
connection  with  the  word  "star,"  the  defendant's  goods,  it  was  decided,  were 
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apt  to  become  known  as  "Star  Goods,"  and  hence  the  pnbllc,  Intending  to 
buy  complainant's  manufacture,  would  be  misled  into  buying  that  of  the  de- 
fendant. The  court  held  that  .the  crescent  was  merely  incidental  to  the  rep- 
resentation of  the  star.  In  the  Covert  Case,  which  is  also  clearly  distinguish- 
able, the  outline  of  a  star  was  used  with  the  words  ''l4one  Star"  on  shirts 
and  clothing.  It  is  not  difficult  to  suppose  that  such  representations  are  cal- 
culated to  deceive  the  public,  so  that  they  would  purchase  defendant's  goods 
under  the  mistaken  belief  that  they  were  those  of  complainant  It  is  thought 
that  there  is  nothing  in  the  case  of  Gannert  v.  Rupert,  127  Fed.  962,  62  C.  C. 
A.  6&4,  cited  by  complainant,  to  conflict  with  these  views.  In  that  case  the 
court  held  that,  as  the  publication  "Home  Comfort"  was  circulated  in  the 
same  territory  of  complainant's  paper,  "Comfort,"  which  also  had  the  words 
•The  key  to  a  million  homes"  printed  on  the  title  page,  the  infringement  was 
clearly  established,  without  proof  of  confusion. 

Of  course,  every  case  must  be  decided  upon  its  own  facts,  and  though  the 
owner  of  a  valid  trade-mark  has  the  unquestionable  right  to  its  exclusive 
use,  and  colorable  imitations  thereof  which  tend  to  mislead  are  forbidden,  yet 
the  resemblance  to  the  original  must  impart  to  an  ordinary  purchaser  exer- 
cising reasonable  care  a  misleading  or  false  impression  as  to  the  origin  of  the 
goods  he  is  buying.  In  this  case  the  words  "The  Comet,"  used  to  advertise 
defendant's  goods,  and  which  are  prominently  printed  in  connection  with  the 
symbol,  materially  differentiate  the  star  trade-mark  in  suit,  and  I  think  nega- 
tive the  inference  of  colorable  imitation  which  otherwise  might  be  considered 
clearly  established.  In  support  of  the  views  herein  expressed  reference  is 
made  to  the  following  adjudications:  McLean  v.  Fleming,  supra ;  Liggett  & 
Myers  Tobacco  Co.  v.  Flnzer,  supra;  Kann  v.  Diamond  Steel  Co.,  89  Fed.  706, 
32  C.  C.  A.  824. 

The  bill  is  dismissed,  with  costs. 


CULLOM  et  al.  v.  TRADERS'  INS.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  14,  1908.) 

No.  1,410. 

1.  IN8T7RAN(«  —  COBPOBATIONS— VOLUNTARY  DISSOLUTION— STATUTE— CONSTITU- 

nONALITT. 

Uurd's  Rev.  St  111.  1905,  c.  73,  S  2,  authorizing  the  voluntary  dissolution, 
of  an  insurance  corporation  on  the  application  of  a  majority  in  number  or 
interest  of  the  mexnbers  or  stockholders,  on  due  notice,  etc.,  is  constitu- 
tional. 

2.  Samb—Necessitt  of  Contbo vers y— Jurisdiction. 

Under  Kurd's  Rev.  St.  111.  1905,  c.  73,  §  2,  authorizing  a  majority  in  num- 
ber or  interest  of  the  members  or  stockholders  of  an  insurance  company 
to  apply  for  voluntary  dissolutions  thereof,  it  is  not  necessary  to  confer 
jurisdiction  of  the  subject-matter  of  such  application  that  a  controversy 
exist  for  adjudication. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

C.  W.  Powell,  for  appellants. 

Noble  B.  Judah  and  Charles  H.  HamiU,  for  appellee. 

Before  GROSSCUP,  SEAMAN,  and  KOHLSAAT,  Circuit 
Judges, 

SEAMAN,  Circuit  Judge.  The  appellants  were  complainants  be- 
low in  a  bill  filed  against  the  Traders'  Insurance  Company,  appellee-de- 
fendant, with  several  individual  defendants  named  but  not  served 
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with  process,  which  was  dismissed,  upon  demurrer,  for  want  of  equity, 
and  this  appeal  is  from  the  decree  of  dismissal. 

The  complainants  are  citizens  of  Alabama,  and  the  defendant  cor- 
poration is  an  insurance  company,  incorporated  undor  an  act  of  the 
Legislature  of  Illinois,  with  capital  stock,  located  at  Chicago,  and  en- 
gaged for  many  years  in  the  business  of  insurance  against  fire  in 
various  states,  including^  Alabama  and  California.  Relief  is  sought 
under  the  bill,  to  set  aside  (as  nullities)  orders  appointing  a  receiver 
of  the  corporation  and  a  decree  of  dissolution,  entered  in  the  circuit 
court  of  Cook  County,  to  have  a  receiver  appointed  to  take  oyer  all 
assets,  and  have  them  marshaled  and  distributed  in  conformity  to 
equity.  For  right  of  action  on  behalf  of  themselves  and  other  credit- 
ors of  like  interest,  the  complainants  aver:  That  the  corporation  had 
established  a  fund  known  as  "the  reserve  fund  for  insurance  in  force," 
to  protect  and  pay  "unearned  premiums,"  which  constituted  a  trust 
fund  in  favor  of  claimants  of  unearned  premiums,  for  distribution  to 
such  claimants  in  preference  to  other  creditors;  that  'the  complain- 
ants, as  general  agents  of  the  corporation  for  Alabama,  pursuant  to 
agreement  with  the  corporation  and  under  the  terms  of  its  license  to 
transact  business  in  that  state,  had  paid  a  large  amount  of  such  claims 
and  were  entitled  to  subrogation  and  reimbursement  otft  of  such  fund ; 
and  that  claimants  entitled  to  such  fund  and  preferential  pa)rment 
were  threatened  with  deprivation  of  their  equities  unless  protected  in 
this  suit,  brought  for  their  benefit.  Other  averments  respecting  liabili- 
ties of  stockholders — (i)  to  general  creditors  for  dividends  received 
in  violation  of  the  law  of  Illinois,  and  (2)  to  California  creditors  for 
fire  losses  sustained  under  policies  issued  in  that  state — ^are  not  ma- 
terial, for  the  present  consideration. 

In  respect  of  the  proceedings  and  receivership  in  the  circuit  court 
of  Cook  county,  the  bill  expressly  avers,  in  substance :  The  filing  of  a 
petition  therein,  May  5,  1906,  by  "a  majority  of  the  stockholders  in 
interest  of  said  the  Traders'  Insurance  Company" — set  out  in  the 
petition  and  conforming  to  the  statutory  requirements  in  Illinois 
(Kurd's  Rev.  St.  1905,  p.  1165,  c.  73,  §  2)  for  "voluntary  dissolution" 
of  insurance  companies — followed  by  an  answer  of  the  corporation, 
confessing  the  facts  alleged,  and  stating  that  it  "has  become  and  is 
entirely  insolvent"  by  reason  of  losses  in  the  recent  San  Francisco 
fire;  that  the  court  forthwith  appointed  a  receiver  of  the  assets  and 
enjoined  further  prosecution  of  business  by  the  corporation;  and  that 
on  June  18,  1906,  a  decree  of  dissolution  was  entered,  providing  for 
continuance  of  the  receivership,  to  collect,  marshal,  and  distribute  the 
assets,  with  jurisdiction  of  the  cause  retained  to  that  end.  With  these 
proceedings  and  conceded  possession  of  the  res  in  the  state  court, 
support  for  the  interference  sought  under  the  bill  rests  upon  aver- 
ments: (1)  That  the  act  providing  for  the  proceeding  is  unconstitu- 
tional; and  (2)  that  the  proceedings  were  collusive,  raised  no  actual 
controversy  for  adjudication,  and  were  coram  non  judice. 

We  are  of  opinion  that  neither  of  such  contentions  is  tenable.  The 
statute  of  Illinois  under  which  the  s^ate  court  entertained  the  proceed- 
ing is  entitled  "An  act  in  regard  to  the  dissolution  of  insurance  com- 
panies," approved  February  17,  1874,  compiled  in  Kurd's  Rev.  St. 
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1905,  c.  73,  pp.  1164-1165,  and  2  Starr  &  C.  Ann.  St.  1896  (2d  Ed.)  pp. 
2283-2286,  c.  73,  pars.  268,  269.  Section  1  provides  for  "involun- 
tary dissolution,"  upon  petition  filed  bv  the  Auditor  of  State,  and  sec- 
tion 2,  entitled  "voluntary  dissolution,'  reads: 

"Sec.  2.  When  a  majority,  in  number,  or  interest,  of  the  members  or  stock- 
holders of  any  insurance  company  incorporated  in  this  state,  desire  to  close 
Its  concerns,  they  may  apply  by  petition  to  the  Circuit  Court  of  the  circuit  in 
which  the  company  is  located,  setting  forth  in  substance  the  grounds  of  their 
application ;  and  the  court,  after  due  notice  to  all  the  parties  interested  may 
proceed  to  hear  the  matter,  and  for  reasonable  cause  decree  a  dissolution  of  the 
corporation;  and  corporations  so  dissolved  shall  be  deemed  and  held  extinct, 
in  all  respects  as  if  their  charter  had  expired  by  their  own  limitation,  subject, 
however,  to  the  provisions  hei'einafter  prescribed." 

Subsequent  sections  provide  for  receiverships  and  proceedings  in 
conformity  with  equity  powers  and  practice. 

The  constitutionality  of  the  act,  in  reference  to  the  provisions  of 
section  1  for  involuntary  dissolution,  on  petition  of  the  State  Auditor, 
was  upheld  in  Ward  v.  Farwell,  97  111.  593,  605,  and  subsequently  re- 
affirmed (Chicago  Life  Ins.  Co.  .v.  Auditor  of  Public  Accounts,  101 
lU.  82,  88;  Chicago  Mut.  Life  Indemtiity  Ass'n  v.  Hunt,-127  111.  257, 
275,  20  N.  E.  55,  2  L.  R.  A.  549;  Republic  Life  Ins.  Co.  v.  Swigert, 
135  111.  150,  160,  25  N.  E.  680,  12  L.  R.  A.  328),  and  the  rulings  upon 
objections  there  raised  are  equally  applicable,  as  we  believe,  to  the 
contentions  here  that  section  2  violates  constitutional  rights.  This 
view  is  well  fortified  by  Chicago  Life  Ins.  Co.  v.  Needles,  113  U.  S. 
574,  579,  5  Sup.  Ct.  681,  28  L.  Ed.  1084,  and  no  ground  for  interven- 
tion appears  under  these  averments. 

The  provision  referred  to  (section  2)  expressly  authorizes  a  decree 
of  dissolution  upon  petition  of  a  majority  in  interest  of  the  stock- 
holders, after  hearing,  and  no  controversy  is  needful  to  confer  juris- 
diction of  the  matter.  So  the  averments  that  a  majority  of  the  di- 
rectors, controlling  the  corporation,  appear  among  the  petitioning 
stockholders  and  thus  procured  the  appearance  and  answer  on  the 
part  of  the  corporation — upon  which  collusion  is  averred — are  without 
force.  That  it  was  in  fact  a  voluntary  proceeding  for  winding  up 
the  affairs  of  the  corporation  brought  it  within  the  unmistakable 
meaning  of  the  statute,  conferring  upon  the  majority  stockholders  a 
right  commonly  granted  in  corporations  organized  for  profit  of  stock- 
holders. Thus  the  court  acquired  equitable  jurisdiction,  under  the 
statute,  when  the  requisite  petition  was  filed.  The  regularity  of  its 
proceedings  thereupon  is  not  open  to  attack  or  inquiry,  in  another  court 
of  co-ordinate  jurisdiction  (Farmers'  Loan  &  Trust  Co.  v.  Lake  Street 
Elevated  R.  R.  Co.,  177  U.  S.  51,  61,  20  Sup.  Ct.  564,  44  L.  Ed.  667), 
and  the  bill  Was  rightly  dismissed  for  want  of  equity. 

Other  contentions  lor  and  against  the  sufficiency  of  the  bill  do  not 
require  consideration,  and  the  decree  of  the  Circuit  Court  is  affirmed. 
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SUN  CO.  V.  HBALY. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  22,  190a) 

No.  250. 

Shipping— LiABixrrr  of  Vessel  fob  Damage  to  Cabgo— Habteb  Act— Fault 
IN  Management  of  Vessel. 

Damage  to  a  cargo  of  molasses,  through  its  dilution  by  sea  water  whUe 
being  pumped  out  at  the  port  of  destination,  lield  to  have  been  due  to  a 
sea  valve  connecting  with  one  of  the  pumps  having  been  left  partially 
open,  which  was  a  fault  in  the  management  of  the  vessel,  from  liability 
for  which  the  owner  was  protected  by  Harter  Act  Feb.  13,  18d3,  c.  105, 
§  3,  27  Stat  445  (U.  S.  Comp.  St  1901,  p.  204(5) ;  it  being  affirmatively 
shown  that  the  valve  was  in  good  condition  and  that  it  was  properly  clos- 
ed when  the  cargo  was  loaded  and  at  the  commencement  of  the  voyage. 

[Ed.  Note. — Statutory  exemptions  of  shipowners  from  liability,  see 
notes  to  Nord-Deutscher  Lloyd  v.  Insurance  Co.,  49  O.  C.  A.  11 ;  Ball!  y. 
New  York  &  T.  S.  S.  Co.,  83  C.  C.  A.  294.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South* 
ern  District  of  New  York. 

Wallace,  Butler  &  Brown/ for  appellant 

J.  Parker  Kirlin  and  Charles  R.  Hickox,  for  appellee. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

WARD,  Circuit  Judge.  The  libelant  chartered  the  respondent's 
steamer  Toledo  for  two  voyages  with  cargoes  of  molasses  of  from 
425,000  to  475,000  gallons  from  Guanica,  Porto  Rico,  to  New  York. 
The  respondent,  under  an  option  in  the  charter  party,  substituted  the 
steamer  Paraguay,  constructed  to  carry  liquid  cargo  in  bulk  in  six 
separate  tanks  on  each  side.  On  the  second  voyage,  which  is  the  one 
in  question,  the  master  signed  a  bill  of  lading  for  473,968  gallons, 
more  or  less,  all  on  board  to  be  delivered.  The  molasses  was  run 
from  a  large  storage  tank  near  the  shore  at  Guanica,  first  into  No. 
1  port  and  starboard  tanks  nearest  the  bow,  and  afterwards  into  Nos. 
2,  3,  4,  and  5  tanks  running  aft  on  each  side ;  No.  6  tank  being  empty. 
The  cargo  was  loaded  by  the-  shore  pumps.  While  loading  a  weeping 
rivet  was  discovered  in  the  No.  1  starboard  tank,  which,  though  ad- 
mitted to  be  negligible,  caused  the  charterer's  agent  to  direct  that  the 
molasses  be  pumped  out  of.it  into  No.  1  port  tank.  It  had  received 
only  a  comparatively  small  amount  of  the  molasses,  estimated  by  one 
witness  as  about  2  feet  from  the  floor  of  the  tank  and  by  others  as 
about  4  feet;  the  tank  having  a  depth  of  12  feet.  During  the  voyage 
to  New  York  some  molasses  was  pumped  from  No.  1  port  tank  in 
No.  6  starboard  tank  for  the  purpose  of  giving  the  vessel  a  better 
trim. 

When  the  steamer  arrived  at  Hoboken,  where  her  cargo  was  to 
be  pumped  into  a'  storage  tank,  and  before  discharging  had  begun, 
samples  were  taken  from  each  tank.  The  charterer,  finding  the  mo- 
lasses in  No.  1  port  and  in  No.  6  starboard  to  be  thin,  directed  that 
it  should  be  discharged  into  barrels  after  the  cargo  in  the  other  tanks 
had  been  discharged  into  the  storage  tank,  which  was  done.     It  is 
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said  that  No.  1  port  tank  contained  molasses  2  feet  5  inches  deep, 
No.  6  starboard  2  feet  3%  inches,  and  that  it  wassail,  amounting  to 
about  10,000  gallons,  thin.  Tanks  2,  3,  4;  and  6  were  quite  full,  and 
the  samples  from  them  showed  the  molasses  to  be  heavy.  The  dis- 
charge of  the  tanks  containing  the  heavy  molasses  began  June  21st 
at  2  p.  m.  The  superintendent  of  the  storage  company  found,  as 
he  thought,  that  the  molasses  running  into  the  tank  was  thin.  He 
attributed  this  at  first  to  the  heat  and  various  other  causes.  At  a  lit- 
tle after  6  p.  ni.  he  reported  to  the  office  that  3  feet  of  molasses  had 
been  discharged  into  the  storage  tank,  which  would  have  been  at  the 
rate  of  about  20,000  gallons  an  hour.  The  office  replied  that  this  was 
impossible  and  that  something  must  be  wrong.  Accordingly  at  6 :50 
he  ordered  the  pumps  to  be  stopped  and  the  molasses  valves  closed. 
An  examination  of  the  sea  valve  showed  that  it  was  screwed  hard 
down.  The  drain  pipe  of  the  starboard  pumps  showed  a  leakage  of 
molasses  thinner  than  the  molasses  in  the  tank.  If  the  sea  valve  had 
been  then  open,  the  sea  water  would  have  been  running  through, 
which  it  was  not.  The'  sea  valve  was  then  opened,  the  valve  and 
pumps  flushed  out,  the  sea  valve  closed  again,  and  at  8:45  the  dis- 
charge of  cargo  recommenced.  The  molasses  delivered  was  then 
found  satisfactory  by  the  superintendent  and  no  further  complaint 
was  made.  At  the  time  the  complaint  was  made  the  second  engineer 
said  that  some  one  must  have  left  the  sea  valve  open,  though  no  one 
found  it  open. 

Molasses  being  a  sticky  fluid,  the  output  is  always  less  than  the  in- 
take; but  in  this  case  the  output  was  considerably  larger  than  the 
quantity  named  in  the  bill  of  lading.  This  libel  is  filed  bv  the  owner 
of  the  vessel  to  recover  the  freight.  The  answer  sets  up  several  de- 
fenses, only  one  of  which  is  material  and  relied  on  at  this  stage  of 
the  case,  viz.,  that  the  sea  valve  was  not  entirely  closed,  whereby 
water  was  admitted  to  the  starboard  pump  and  a  large  portion  of  the 
cargo  diluted  and  damaged.  The  sea  valve  itself  was  in  perfect  order 
before  the  voyage  began,  at  the  time  of  the  examination  above  men- 
tioned, and  no  repair  was  subsequently  made  to  it.  The  testimony 
from  the  ship  is  most  positive  that  the  valve  had  been  closed  before 
cargo  was  loaded  at  Guanica,  and  had  been  tried  and  found  closed 
before  the  discharge  of  cargo  began  at  New  York.  The  proofs  also 
show  that  the  officers  and  men  connected  with  the  valve  and  the  pump 
were  competent  and  had  been  engaged  with  due  care.  In  our  opinion 
the  vessel  cfwner  is  protected  for  damage  to  the  cargo  arising  from 
the  opening  of  the  sea  valve  by  section  3  of  the  Harter  act  (Act  Feb. 
13,  1893,  c.  106,  27  Stat.  445  [U.  S.  Comp.  St.  1901,  p.  2946]),  un- 
less it  be  found  that  the  valve  was  open  before  the  loading  of  the 
cargo  began  and  remained  open  until  the  defect  in  the  molasses  de- 
livered had  been  discovered.  This  section  protects  the  vessel  owner 
alike,  whether  he  is  acting  as  a  bailee  or  as  a  common  carrier. 

It  is  contended  that  the  sea  valve  must  have  been  open  when  the 

cargo  was  loaded,  because  the  molasses  which  was  pumped  at  Guanica 

from  No.  1  starboard  into  No.  1  port  tank,  and  at  sea  from  No.  1 

port  into  No.  6  starboard,  was  on  arrival  found  to  be  thin.    Only  the 
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starboard  pump  is  complained  of,  and,  as  the  molasses  from  No.  1 
port  to  No.  6  starboard  was  pumped  by  the  port  pump,  the  only  leak- 
ing that  could  have  occurred,  even  with  the  sea  valve  open,  would 
have  been  while  pumping  what  was  apparently  a  small  quantity  from 
No.  1  starboard  into  No.  1  port  tank.  Both  pumps  were  overhauled 
at  sea.  If  the  sea  valve  of  the  starboard  pump  had  been  open  when 
this  operation  was  going  on,  the  sea  water  would  have  poured  out 
of  the  pump  into  the  pump  room.  The  testimony  is  absolute  that  no 
such  thing  happened;'  and  it  seems  certain  that,  if  it  had  happened, 
the  engineers  would  have  then  closed  the  sea  valve,  so  that  no  water 
could  have  got  into  the  pipes  when  the  cargo  was  discharged  at  Ho- 
boken.  Therefore  we  do  not  believe  that  any  difference  of  thickness 
in  the  molasses  in  No.  1  port  and  No.  6  starboard  tanks  was  due  to 
the  fact  of  the  sea  valve  being  partly  open. 

Still  we  are  convinced  that  between  3  and  6:50  p.  m.,  June  21st, 
while  the  cargo  was  being  discharged  at  Hoboken,  the  sea-valve  con- 
nection with  the  starboard  pump  must  have  been  open.  This  may 
have  happened  through  negligence  in  not  cldsing  it  when  it  was  ex- 
amined before  the  discharge  began.  If  so,  the  act  was  committed 
in  the  management  of  the  vessel,  within  the  third  section  of  the  Harter 
act;  and  the  protection  of  the  act  is  not  confined  to  the  voyage,  but 
extends  to  the  final  delivery  of  the  cargo.  The  Glenochil  [1896] 
Prob.  10.  The  sea  valve  was  an  appliance  of  and  a  part  of  the  vessel. 
When  the  cargo  began  to  be  discharged,  the  molasses  came  in  direct 
contact  with  the  valve;  but  the  valve  was  not  used  to  discharge  the 
cargo.  Any  act  done  to  the  valve  was  as  much  manap^ement  of  the 
vessel  as  would  have  been  an  act  done  to  the  engfines,  boilers,  anchors, 
or  compass,  resulting  in  injury  to  the  cargo.  We  find  nothing  in  the 
case  of  The  Germanic,  196  U.  S.  689,  25  Sup.  Ct.  317,  49  L.  Ed.  610;' 
to  the  contrary. 

But  it  is  said  that  the  specific  gravity  of  molasses,  compared  with 
water,  being  12  to  8,  and  the  molasses  in  the  tanks  being  higher  than 
the  water  outside  the  ship,  the  molasses  would  have  flowed  into  the 
sea,  if  the  sea  valve  were  open,  instead  of  water  entering  the  ship. 
While  molasses  is  heavier  than  water,  it  is  a  sticky  material,  and  in 
a  pipe  of  the  diameter  of  eight  inches  the  friction  might,  for  all  we 
know,  more  than  make  up  for  the  difference  in  the  specific^  gravity. 
At  all  events,  we  are  satisfied  that  sea  water  was  pumped  into  the  ship 
through  the  valve,  that  this  happened  in  accordance  with  the  laws  of 
nature,  whether  we  understand  exactly  how  or  not,  and  thit  the  vessel 
owners  are  protected  from  liability  by  the  Harter  act 

The  decree  is  affirmed,  with  interest  and  costs. 
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HILL  T.   R.   D.   WOOD  ft  OO. 

(Circuit  Gourt  of  Appeals,  Third  Circuit    June  18,  1908.) 

No.  18  (1,609). 

CusTOHS  Dxttiis—Classifioatiow—" Plates"—* 'Plate  Steel.*' 

TEin,  checkered,  steel  plates  about  12  by  5  feet,  specially  adapted  for 
use  In  the  construction  of  floors  for  boiler  rooms,  are  dutiable  as  steel 
"plates,"  under  Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule  C,  par.  135, 
30  Stat  161  (U.  S.  Oomp.  St  1901,  p.  1638),  rather  than  as  "plate 
•  ♦  •  steel,"  under  paragraph  126,  30  Stat  159  (U.  S*  Oomp.  St  1901,  p. 
1637). 
Bufflnston,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Jasper  Yeates  Brinton,  Asst  U.  S.  Atty.  (J.  Whitaker  Thompson, 
U.  S.  Atty.,  on  the  brief),  for  appellant 

Comstock  &  Washburn  (J.  Stuart  Tompkins,  of  counsel),  for  ap- 
pellee. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  This  is  an  appeal  by  the  collector  of 
customs  for  the  port  of  Philadelphia  from  an  adjudication  of  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Pennsyl- 
vania, respecting  the  classification  of  certain  merchandise  imported  by 
R.  D.  Wood  &  Co.  during  the  month  of  April,  1904.  This  importa- 
tion consisted  of  steel  plates  measuring  12  feet  by  59  inches  and  5/16 
inch  thick,  which  the  collector  assessed  at  six-tenths  of  one  cent  per 
pound,  under  paragraph  126  of  the  Tariff  Act  of  July  24,  1897  (chap- 
ter 11,  §  1,  Schedule  C,  30  Stat  169  [U.  S.  Comp.  St  1901,  p.  1637]). 
The  appellee  protested  that  they  were  dutiable  at  the  rate  of  four-tenths 
of  one  cent  per  pound,  under  paragraph  135  of  that  act.  The  Board 
of  General  Appraisers  sustained  this  protest,  and  the  Circuit  Court 
affirmed  that  ruling. 

The  two  paragraphs  of  the  tariff  act  which  have  been  referred  to 
are  as  follows: 

"Par.  126.  Boiler  or  other  plate  iron  or  steel,  except  crucible  plate  steel 
and  saw  plates  hereinafter  provided  for,  not  thinner  than  number  ten  wire 
gauge,  sheared  or  unsheared,  and  skelp  iron  or  steel  sheared  or  rolled  in 
grooves,  valued  at  one  cent  per  pound  or  less,  five-tenths  of  one  cent  per 
pound ;  valued  above  one  cent  and  not  above  two  cents  per  pound,  six-tenths 
of  one  cent  per  pound ;  valued  above  two  cents  and  not  above  four  cents  per 
pound,  one  cent  per  pound ;  valued  at  over  four  cents  per  pound,  twenty-five 
per  centum  ad  valorem;  Provided,  that  all  sheets  or  plates  of  iron  or  steel 
thinner  than  number  ten  wire  gauge  shall  pay  duty  as  iron  or  steel  sheets." 

"Par.  185.  Steel  ingots,  cogged  Ingots,  blooms,  and  slabs,  by  whatever 
process  made ;  die  blocks  or  blanks ;  billets  and  bars  and  tapered  or  beveled 
bars;  mill  shafting;  pressed,  sheared,  or  stamped  shapes;  saw  plates, 
wholly  or  partially  manufactured;  hammer  molds  or  swaged  steel;  gun- 
barrel  molds  not  in  bars;  alloys  used  as  substitutes  for  steel  in  the  manu- 
facture of  tools ;  all  descriptions  and  shapes  of  dry  sand,  loam,  or  iron-molded 
steel  castings ;  sheets  and  plates  and  steel  in  all  forms  and  shapes  not  specially 
provided  for  in  this  act,  all  of  the  above  valued  at  one  cent  per  pound  or  less, 
thre«  tenths  of  one  cent  per  pound;  valued  above  one  cent  and  not  above  one 
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and  fonr-tenthfl  cents  per  pound,  four-tenths  of  one  cent  per  pound;  valued 
above  one  and  four-tenths  cents  and  not  above  one  and  eight-tenths  cents  per 
pound,  six-tenths  of  one  cent  per  pound;  valued  above  one  and  two-tenths 
cents  per  pound,  seven-tenths  of  one  c«it  per  pound ;  valued  above  two  and 
two-tenths  cents  and  not  above  three  cents  per  pound,  nine-tenths  of  one  cent 
per  pound ;  valued  above  three  cents  per  pound  and  not  above  four  cents  per 
pound,  one  and  two-tenths  cents  per  pound ;  valued  above  four  cents  and  not 
above  seven  cents  per  pound,  one  and  three-tenths  cents  per  pound;  valued 
above  seven  cents  and  not  above  ten  cents  per  pound,  two  cents  per  pound ;  val- 
ued above  ten  cents  and  not  above  thirteen  cents  per  pound,  two  and  four-tenths 
cents  per  pound ;  valued  above  thirteen  cents  and  not  above  sixteen  cents  per 
pound,  two  and  eight-tenths  cents  per  pound;  valued  above  sixteen  cents 
per  pound,  four  and  seven-tenths  cents  per  pound." 

The  pieces  or  parts  involved  in  this  case  were  intended  for  use  in 
the  construction  of  the  floor  of  a  boiler  or  engine  room,  and  were  es- 
pecially adapted  to  form  such  a  floor.  These  facts  were  found  by 
the  General  Appraisers,  and  investigation  of  the  entire  evidence  has 
convinced  us,  not  only  that  they  were  correctly  found,  but  also  that 
the  court  below  was  right  in  accepting  the  Board's  determination  that 
the  provision  of  paragraph  135  for  "plates  *  *  *  in  all  forms  and 
shapes  not  specially  provided  for,"  covered  these  articles.  The  ques- 
tion seems  to  be  whether  they,  were  steel  plates  or  plate  steel,  and  upon 
such  a  question  it  would  be  profitless  as  well  as  difficult  to  enlarge. 
It  is  enough  to  say  that,  although  the  ingenious  and  forceful  argument 
of  the  appellant's  counsel  has  been  attentively  considered,  we  have 
not  been  persuaded  that  these  goods  were  not  properly  classed  as  steel 
plates. 

The  decree  is  affirmed. 

BUFFINGTON,  Circuit  Judge  (dissenting).  The  importation  in 
this  case  consisted  of  checkered  plate  iron  in  sheets  as  they  came  from 
the  rolls  of  a  plate  mill.  Such  sheets  are  aptly  described  in  paragraph 
126  of  the  tariff  act  by  the  words  "boiler  or  other  plate  iron."  The 
sheets  were  rolled  abroad  to  certain  dimensions  to  permit  their  being, 
when  brought  to  this  country,  economically  cut  into  floor  plates  to 
fit  the  galleries,  stairs  and  floor  of  a  municipal  pumping  plfint  at 
Cincinnati.  After  importation  they  were  cut  to  such  particular  shapes 
as  fitted  them  for  floor  plates  for  galleries,  stairs,  and  lower  floor 
and  were  used  as  such.  Had  the  sheets  been  cut  to  such  shapes  be- 
fore importation,  or  to  the  particular  shapes,  as  was  the  case  in  United 
States  V.  Vandergrift,  142  Fed.  448,  73  C.  C.  A.  564,  they  would  have 
fallen  under  paragraph  135;  but,  being  imported  in  the  form  of 
sheets  as  they  came  from  the  rolls,  they  retained,  when  imported, 
their  original  generic  character  of  sheets  of  "boiler  or  other  plate  iron," 
and  should  have  been  assessed  under  that  section.  Because  they  are 
not,  I  dissent 
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F.  W.  MYERS  &  CO.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit.    April  14, 1908.) 

No.  157  (1,810). 

1.  OnSTOMS   I>DTIES— GLASSIFICATION— QbOUWD    CJOBUHDUM— ••EbIKBT"— SlMlLI-. 

TUDE. 

Corundum  and  emery  being  used  for  the  sam^  purposes,  and  emery  be- 
ing merely  an  impure  grade  of  corundum,  ground  corundum  ore  is  similar 
to  emery  and  is  dutiable  by  similitude  under  Tariff  Act  July  24.  1897. 
c.  11,  §  1,  Schedule  N,  par.  419,  30  Stat  191  (U.  S.  Comp.  St  1901,  p. 
1674),  relating  to  "emery,    •    •    •    ground,"  etc. 

2.  Samb— "Sand." 

In  Tariff  Act  July  24,  1897,  c.  11,  ft  2»  Free  List,  par.  671,  30  Stat  201 
(U.  S.  CJomp.  St  1901,  p.  1688),  relating  to  "sand,  crude  or  manufactured," 
the  term  "sand"  is  Inapplicable  to  any  metalliferous  mineral,  though  it 
be  in  comminuted  fragments ;  and  corundum  ore,  being  a  mineral  of  this 
character,  la  not,  when  ground,  dassible  as  "sand,  •  •  •  manufac- 
tured." 

[Ed.  Nota — ^For  other  definitions,  see  Words  and  Phrases,  vol.  7,  pp. 
6326,  6327.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Vermont 

For  decision  below,  see  156  Fed.  502,  affirming  ^  decision  by 
the  Board  of  United  States  General  Appraisers,  G.  A.  6,277  (T. 
D.  27,059),^  which  had  affirmed  the  assessment  of  duty  by  the  col- 
lector of  customs  at  the  port  of  Burlington. 

Walden  &  Webster  (Henry  J.  Webster,  of  counsel),  for  importers. 
Alexander  Dunnett,  U.  S.  Atty. 

Before  LACOMBE,  WARD,  and  NOYKS,  Circuit  Judges. 

NOYES,  Circuit  Judge.  The  merchandise  in  question  is  ground 
corundum  ore.  The  government  contends  that  it  comes  by  similitude 
within  paragraph  419  of  the  tariff  act  (Act  July  24,  1897,  c.  11,  § 
1,  Schedule  N,  30  Stat  191  [U.  S.  Comp.  St  1901,  p.  1674]): 

"Emery  grains,  and  emery  manufactured,  ground,  pulverized  or  refined,  one 
cent  per  pound." 

The  importers  claim  that  it  is  free  of  duty,  as  manufactured  sand, 
under  paragraph  671 ; 

"  •  •  •  Sand,  crude  or  manufactured,  not  otherwise  provided  for  in  this 
act" 

Corundum  is  "alumina,  or  the  oxide  of  the  metal  aluminum,  as  found 
native  in  a  crystalline  state."  Century  Dictionary.  ^Emery  is  "granu- 
lar corundum,  more  or  less  impure,  generally  containing  magnetic 
iron."  Century  Dictionary.  Similar,  definitions  appear  in  other  au- 
thorities, and  it  cannot  be  questioned  that  emery  is  merely  an  impure 
grade  of  corundum,  or  that  emery  and  corundum  are  used  for  the  same 
purposes.  Corundum  is  certainly  similar  to  emery.  In  fact,  it  is  almost 
the  identical  article.  It  was  properly  assessed  for  duty  as  emery  un- 
der the  similitude  clause,  unless  the  importers'  contention  that  it 
actually  is  sand  be  correct 
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Definitions  of  the  word  "sand"  may  be  found  sufficiently  broad  to 
include  any  mineral  when  reduced  to  fine  particles.  Other  definitions 
limit  the  term  to  fine  particles  of  stone,  and  in  ordinary  use  it  is  con- 
fined to  fine  particles  of  silicious  stone ;  common  sand  consisting  al- 
most entirely  ol  silica.  The  decision  of  this  case,  however,  does  not 
require  us  to  accurately  define  the  word  "sand."  We  are  rather  called 
upon  to  say  what  it  does  not  include,  as  used  in  the  tariflf  act,  than  what 
it  does  include.  Obviously  the  word  as  so  employed  does  not  include 
gold  dust  or  any  of  the  precious  metals  when  reduced  to  fine  particles. 
Almost  equally  clear  is  it  that  the  baser  metals — e.  g.,  iron  or  zinc — 
when  ground  would  not  commercially  be  called  sand ;  and  we  think  it 
also  follows  that  the  term  is  inapplicable  to  any  metalliferous  mineral, 
although  It  be  in  comminuted  fragments.  Corundum  is  a  mineral  of 
this  character.  It  is  an  ore,  rather  than  a  mere  stone  or  rock,  and, 
in  our  opinion,  does  not  become  manufactured  sand  when  ground. 

The  decision  of  the  Circuit  Court  is  affirmed. 


ORR  &  liOCKBrrr  hardware  co.  ▼.  murrat. 

(Circuit  Court  of  Appeals,  Seventh  Circuit     January  21,  1908.     Rehearing 

Denied  May  6,  1908.) 

Nos.   1,382,  1,383. 

Patents— iNFBiNGEMENT—PEoriTS  Recovebabi^e— Store  Ladders. 

The  Murray  patent,  No.  442,531,  for  a  store  service  ladder,  Is  for  an 
entire  new  article,  and  the  patentee  is  entitled  to  recover  from  an  Infring- 
er the  entire  net  profits  made  by  the  latter  on  the  infringing  ladders 
in  the  absence  of  proof  that  some  portion  of  such  profits  was  the  result 
of  something  else  than  the  patented  device. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  38,  Patents,  S  580.1 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

These  cases  relate  to  letters  patent  No.  442,531,  issued  to  Edward  M.  Mur- 
ray, December  9th,  1890,  for  improvement  in  store  service  ladder;  and 
involve  the  question  what  rule  of  profits  and  damages  shall  govern  the  ac- 
counting between  the  parties. 

In  the  original  case  between  these  parties,  the  court  sustained  the  validity 
of  the  Murray  patent ;  found  that  the  Orr  &  Lockett  Hardware  Company  was 
infringing  the  same;  and  directed  the  entry  of  a  decree  for  an  injunction 
and  an  accounting.  Murray  v.  Orr  &  Lockett  Hardware  Company,  138  Fed. 
564,  71  C.  C.  A.  68. 

The  specific  ladders  found  to  be  infringing  devices  in  the  original  case 
were  those  known  as  the  Columbia  and  Nox-em-All.  In  a  Bubsequent  appeal, 
decided  by  this  court  at  the  January  session,  1907  (153  Fed.  369,  82  C.  O. 
A.  445),  the  ladders  known  as  the  Bon-Ton  and  Victor  ladders,  maufactured 
and  sold  by  the  Orr  &  Lockett  Hardware  Company,  were  also  held  to  be  in* 
fringing  devices. 

On  the  hearing  of  the  cases  now  under  consideration  (No.  1,382  relating^  to 
the  Bon-Ton  and  Victor  ladders,  and  No.  1.383  relating  to  the  Columbia  and 
Nox-em-All  ladders),  the  appellant  furnished  to  the  court  a  statement  of  the 
net  profits  made  by  him  in  the  manufacture  and  sale  of  all  the  ladders,  upon 
the  basis  of  which  the  court  found  in  favor  of  appellee,  and  against  appellant, 
in  the  sum  of  $1,346.19  on  account  of  the  sale  of  the  Victor  and  Bon-Ton 
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ladders,  and  $241.07  on  account  of  the  sale  of  the  Gofumbla  and  Nox-em-All 
ladders.     Aside  from  the  figures  thus  furnished  by  appellant,  no  testimony 
was  offered  by  either  side  relating  to  profits^ 
Tbe  farther  facts  are  stated  in  the  opinion. 

John  G.  Elliott,  for  appellant. 
Josiah  McRoberts,  for  appellee. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

GROSSCUP,  Circuit  Judge  (after  stating  the  facts  as  above). 
Two  rules  governing  the  question  of  profits,  as  between  patentee  and 
infringer,  are  laid  down  by  the  Supreme  Court.  The  first  of  these 
rules  (Elizabeth  v.  Nicholson  Pavement  Company,  97  U.  S.  126,  24  L. 
Ed.  1000)  is  as  follows :  Where  profits  are  made  by  an  infringer,  by 
the  use  of  an  article  patented  as  an  entirety,  the  infringer  is  respon- 
sible to  the  patentee  for  the  whole  of  such  profits,  unless  he  can  show 
— ^and  the  burden  is  on  the  infringer  to  show  it — that  a  portion  of 
such  profits  is  the  result  of  some  other  thing  used  by  him. 

And  the  second  rule  (Garretson  v.  Clark  et  al.,  Ill  U.  S.  120,  4 
Sup.  Ct.  291,  28  L.  Ed.  371)  is  as  follows:  That  where  the  patent 
is  for  an  improvement,  and  not  for  an  entirely  new  article  or  product 
the  burden  is  on  the  patentee  to  show  what  portion  of  the  infringer's 
profits  is  due  to  the  particular  patented  feature'. 

Inasmuch  as  appellant  offered  no  proof,  other  than  the  patent  it- 
self, tending  to  show  that  the  profits  made  by  it  upon  the  ladders  sold 
by  it  were  the  resvilt  of  anything  else  than  the  use  of  the  ladder  pat- 
ented as  an  entirety,  and  inasmuch  as  no  proof  was  offered  by  appel- 
lee, other  than  the  patent  Itself,  tending  to  separate  or  apportion  the 
profits  made  by  the  appellant,  by  the  use  of  the  patent  in  question, 
from  such  profits  as  might  have  been  due  to  other  features,  neither 
party  has  attempted  to  take  these  cases  out  of  the  rule  contended  for 
by  his  adversary — leaving  it  as  the  determinative  question  in  these 
cases  whether  (the  patent  only  being  before  us)  the  rule  laid  down 
in  the  Nicholson  Case,  or  the  rule  laid  down  in  the  Garretson  Case, 
is  applicable  to  the  cases  before  us,  as  the  patent  has  already  been 
upheld  and  construed  by  this  court. 

In  the  Nicholson  Case  the  patent  was  upon  a  process  or  mode  of 
constructing  wooden  block  pavements,  the  pavement,  as  Mr.  Justice 
Bradley  says,  being  a  complete  combination  in  itself,  differing  fronj 
every  other  pavement,  the  parts  so  correlated  to  each  other  from 
bottom  to  top,  that  it  required  them  all  put  together,  as  Nicholson 
put  them  together,  to  make  the  complete  whole,  and  to  produce  the 
desired  result.  And  on  account  of  this  the  Nicholson  pavement, 
though  made  up  of  old  elements,  was  held  to  be  a  new  complete  thing, 
entitled  to  the  application  of  the  rule  that  where  a  patented  article 
was  copied  as  an  entirety,  the  infringer  was  responsible  for  all  the 
profits  obtained. 

The  Garretson  invention  was  for  improvement  in  a  mop  head,  but 
it  did  ^ot  embody  a  mop  head  as  a  new  complete  article,  but  only  im- 
proved the  old  mop  head  by  an  improved  method  of  moving  and 
securing  in  place  the  movable  jaw — ^an  old  article,  in  a  certain  specific 
but  limited  respect,  improved.    And  it  was  because  that  this  specific 
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limited  improvement  was  not  shown  to  be  the  source  of  all  the  profits 
made  by  the  infringer  upon  the  sale  of  the  mop  head  as  an  entirety, 
that  the  infringer  was  not  held  responsible  for  the  entire  profits. 

The  Murray  invention  involved  in  this  suit,  as  interpreted  by  this 
court,  IS  a  store  service  ladder  practically  running  on  only  one  track 
at  or  near  its  foot,  with  the  upper  bearing  loose,  intended  solely  to 
keep  the  ladder  from  tipping  over;  all  organized  to  utilize  the  oper- 
ator's weight  in  the  adjustment  of  the  center  of  gravity,. whereby  the 
ladder  is  propelled  laterally  without  friction.  True,  into  this  com- 
bination there  entered,  as  elements,  the  traveler  at  or  near  the  foot 
adapted  to  support  and  carry  the  ladder,  the  horizontal  guide  adapted 
to  form  a  rest  for  the  upper  end  of  the  ladder,  and  the  hooked  bear- 
ings near  the  upper  end.  And  true,  also,  it  is,  that  some  of  these 
elements  were  old  in  the  art  of  ladder  building — ^some  of  them 
appearing  in  other  patents.  But  the  new  thought  in  the  art  of  ladder 
building,  embodied  in  the  Murray  patent,  was  the  utilizing  of  the 
man's  weight  to  adjust  the  center  of  gravity.  It  was  a  unitary 
thought,  to  carry  out  which  the  elements  already  named  were  only 
agents;  and  a  unitary  thought,  though  thus  carried,  makes  the  lad- 
der thus  built  a  new  article  within  the  meaning  of  the  Nicholson 
Case.  The  Murray  patent  being  for  a  complete  new  thing — an  entire 
new  article — and  there  being  no  proof  in  the  case  other  than  the 
patent,  the  patentee,  as  against  the  infringer,  is  entitled  to  the  rule 
laid  down  in  the  Nicholson  Case. 

The  decree  of  the  Circuit  Court  will  be: 

Afiirmed, 


POTTHOFP  et  al.  v.  HANSON  &  VAN  WINKLE, CO. 
(Circuit  Court,  D.  New  Jersey.    June  6,  1007.) 

PATENT9— lNFBiNGEia:Ni>— Bath  and  Process  fob  Coating  MnAiiS. 

The  Alexander  reissue  patent,  No.  11,624  (original  No.  563,723),  for  an 
electrolytic  bath  for  coating  metals  and  a  process  of  galvanlcally  coating 
metals  subjected  to  rapid  oxidation,  can  only  be  sustain^  as  involving 
invention  by  giving  tbe  claims  a  literal  construction,  and,  as  so  construed* 
It  is  not  infringed  by  the  use  of  a  bath  which  contains  no  basic  salbei 
of  the  plating  metal,  such  as  are  specified  in  the  patent  as  constituting  the 
essence  of  the  Invention,  but  which,  on  the  contrary,  is  maintained  in  an 

%  acid  state,  and  is  composed  in  part  of  different  ingriedients,  is  prepared 
differently  and  under  different  conditions,  and  its  ingredients^  where  the 
same,  are  in  different  proportions. 

In  Equity.    On  final  hearing. 

Clifton  V.  Edwards  and  Julian  S.  Wooster,  for  complainants. 
Knight  Bros,  and  Henry  C.  Workman,  for  defendant 

CROSS,  District  Judge.  The  bill  is  founded  upon  reissue  patent 
No.  11,624,  issued  August  3,  1897,  to  one  Hans  Alexander,  assignor 
to  Louis  Potthoff.  The  original  patent. was  No.  563,723.  The  de- 
fendants strenuously  deny  the  title  of  the  complainants  to  the  reissued 
patent,  and  also  its  validity,  both  because  of  alleged  irregularity  in 
its  issue  and  for  want  of  invention  in  view  of  the  prior  art.    As  I  le- 
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gard  the  case,  however,  it  will  be  unnecessary  to  consider  any  of  the 
defenses  just  suggested  further  than  to  say  that,  after  a  careful  read- 
ing of  the  testimony  relating  to  the  prior  art,  it  is  demonstrated,  in 
my  judgment,  that,  if  the  patent  in  suit  can  be  upheld,  it  can  only  be 
by  giving  the  claims  involved  a  literal  rendering,  since  they  cannot 
be  interpreted  broadly  without  destroying  all  pretense  to  novelty  or 
invention.  The  patent  is  in  no  sense  basic.  With  the  claims  then  inter- 
preted narrowly,  as  they  must  be,  the  defendant  has  not  infringed. 
This  is  said  in  face  of  the  fact  that  the  patent  is  claimed  to  be  generic, 
or,  at  least,  the  first  in  the  art  which  has  proved  successful.  It  should 
be  said  in  this  connection,  however,  that,  while  it  appears  that  the 
complainant  corporation  has  indeed  built  up  a  considerable  business 
of  the  character  indicated  by  the  patent,  it  does  not  appear,  certainly 
not  conclusively,  that  the  patented  process  and  bath  are  practicable. 
The  president  of  the  complainant  corporation,  the  assignor  of  the  in- 
ventor, admits  that  for  several  years  the  results  obtained  under  the 
patent  were  bad,  and  that  he  was  discouraged  and  thought  of  dropping 
the  matter  entirely,  but  that  later  they  became  satisfactory.  As  against 
his  testimony,  however,  is  that  of  six  witnesses,  all  of  whom  were 
licensees  or  workmen  for  licensees  under  the  patent,  who  testified 
that  the  process  was  not  practicable  but  worthless,  and  that  they 
were  compelled  to  abandon  it.  Moreover,  no  present  licensee  of  the 
complainants  is  produced  to  show  that  the  process  as  practiced  by 
him  is  the  same  or  substantially  the  same  as  that  described  in  the 
patent;  hence  it  is  at  least  doubtful  under  the  evidence  whether  the 
patented  bath  and  process  are  really  valuable  notwithstanding  the  tes- 
timony of  the  president  of  the  complainant  corporation  that  he  has 
always  followed  them. 

Speaking  of  his  invention,  the  patentee  says: 

"My  Invention  relates  to  coating  or  plating  of  metals  as  are  subjected  to 
rapid  and  permeating  oxidation  (iron  and  steel)  galvanlcally  with  otlier  metals, 
resisting  the  atmospheric  influence,  for  the  purpose  of  protecting  such  metals 
against  disintegrating  oxidation;  and  it  consists  of  a  process  wherein  b^sic 
salts  of  aluminium,  or  a  basic  salt  of  the  metal  to  be  used  for  the  coating 
or  plating,  are  used  in  the  bath  and  the  same  metal  ia  made  the  anode." 

The  claims  involved  are  the  first  and  third,  which  read  as  follows : 

••1,  An  electrolytic  bath  for  coating  metals,  composed  of  a  solution  of  from 
five  to  eight  parts  of  commercial  chlorid  of  aluminium  containing  free  acid 
in  one  hundred  parts  of  water  and  of  so  much  of  reguline  coating  metal,  as 
will  dissolve  therein,  while  the  bath  is  heated  to  the  boiling-point,  and  from 
two-tenths  to  three-tenths  of  a  part  of  chlorid  of  the  coating  metal." 

*'3.  The  process  of  galvanlcally  coating  metals,  subjected  to  rapid  oxidation, 
with  metallic  alloys,  containing  a  small  percentage  aluminium,  consisting  in 
flubjecting  the  metals  to  the  action  of  an  electric  current  In  ^an  electrolytic 
bath,  composed  of  a  solution  of  five  to  eight  parts  of  commercial  chlorid  of 
aluminium,  dissolved  in  one  hundred  parts  of  water  and  of  so  much  of  regu- 
line metal  as  will  dissolve  therein,  with  some  organic  acid  a^ded  to  the  bath, 
and  using  an  anode,  made  of  the  metal,  forming  the  principal  component  of 
the  coating  alloy." 

It  is  wholly  unnecessary  to  cite  authorities  to  show  either  that  in- 

.  fringement  must  be  clearly  shown  or  that  the  burden  of  proving  it 

rests  upon  the  complainants.    At  the  outset  it  may  be  said  that  the 
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complainants  have  not  laid  any  legal  foundation  upon  which  to  rest 
a  qualitative  or  quantitative  comparison  between  the  bath  of  the  patent 
in  suit  and  that  which  would  be  formed  by  usingf  defendant's  salts 
pursuant  to  its  directions.  It  is  true  that  the  complainants'  expert 
analyzes  certain  salts  alleged  to  have  been  procured  from  the  defend- 
ants, but  the  proof  fails  to  show  that  they  were,  as  a  matter  of  fact, 
manufactured  or  sold  by  the  defendant.  It  appears  that  the  defendant 
at  one  time  sold  to  the  Otis  Elevator  Company  certain  galvanizing  and 
toning  salts  which  it  is  alleged  were  handed  to  the  complainants' 
expert  and  formed  the  basis  of  his  analysis.  The  testimony  upon  this 
point,  however,  is  incomplete  and  inconclusive.  It  was  given  by  the 
president  of  the  complainant  company,  and  is  all  contained  in  the  fol- 
lowing questions  and  answers : 

"Q.  Did  you  hand  Dr.  Home  [complainants'  expert]  the  samples  of  gal- 
vanizing salts  and  toning  salt  concerning  which  he  has  testifled  in  this  case? 

"A.  Yes;  I  did. 

"Q.  Where  did  you  procure  these  samples? 

"A.  I  took  them  from  'the  original  packages  delivered  to  us  from  the  Otis 
Elevator  Company,  furnished  by  the  Hansen  &  Van  Winkle  Company  to  them. 
These  packages  were  maiiced  with  the  Hansen  &  Van  Winkle  firm  name.'* 

The  testimony  was  "objected  to  as  hearsay,  and  not  the  best  evi- 
dence, or  any  evidence  that  the  matters  referred  to  were  made  and 
sold  or  delivered  to  the  Otis  Elevator  Company  by  defendants.  So 
far  as  the  answer  refers  to  the  packages,  it  is  objected  to  because  the 
packages  themselves  are  riot  produced  or  their  absence  accounted  for." 
The  evidence  in  question  was  clearly  incompetent  under  objection.  It 
was  hearsay,  and  failed  to  establish  that  the  packages  from  which  the 
samples  were  taken  for  analysis  were  indeed  original  packages,  or 
that  they  were  furnished  by  the  defendant  to  the  Otis  Elevator  Com- 
pany. The  testimony  was  based  purely  upon  assumption  and  hearsay. 
It  does  not  appear  who,  on  behalf  of  the  elevator  company,  delivered 
the  packages,  or  to  whom  they  were  delivered,  or  how  or  when  they 
were  delivered,  or  that  the  witness  had  any  knowledge  of  the  size, 
shape,  character,  or  appearance  of  the  original  packages  containing 
the  defendant's  product ;  nor  is  there  any  evidence  to  show  that  they 
had  not  been  opened,  and  the  contents  adulterated,  changed,  or  tam- 
pered with.  Evidence  of  an  analysis  based  upon  proof  such  as  that 
just  detailed  must  be  rejected.  The  testimony  was  taken  under  spe- 
cific objection,  and,  being  illegal,  cannot  be  considered.  It  must  be 
regarded  as  stricken  out,  and  with  it  goes  all  of  the  testimony  of  the 
expert  that  relates  to  an  analysis  of  the  salts  in  question.  Again,  it 
appears  that  the  analysis  was  not  made  by  the  expert  in  pefson,  but 
through  an  assistant  who  was  not  produced  as  a  witness.  Neverthe- 
less the  expert  says  that  he  was  present  to  give  proper  instructions 
and  to  satisfy  himself  of  the  results  of  the  analysis.  It  is  evident, 
however,  from  his  admissions,  that  he  was  working  to  produce  results 
which  had  been  foreshadowed  by  his  client,  and,  although  he  admits 
that  the  results  were  different  in  composition  from  what  he  had  been 
led  to  expect,  he  still  maintains  that  he  had  no  reason  to  doubt  the 
accuracy  of  his  analysis.  His  evidence,  if  admissible  at  all,  would  cer- 
tainly have  been  far  more  satisfactory  and  conclusive  had  he  been  able 
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to  tell  definitely  from  personal  knowledge  what  was  done  and  how  it 
was  done.  It  this  connection,  it  should  be  added  that  this  same  expert 
admits  that  he  never  prepared  or  analyzed  a  galvanized  bath  or  solu- 
tion made  in  accordance  with  the  defendant's 'instructions.  For  the 
above  reasons,  a  very  considerable  part  of  complainants'  testimony  de- 
signed to  show  infringement  is  either  wholly  unavailable  or  decidedly 
lacking  in  probative  force.  For  evidence  of  infringement  then  the' 
complainants  must  rely  upon  an  admission  entered  upon  the  record  as 
follows : 

"Defendant  admits  that  before,  but  not  more  than  six  years  before,  the  bring- 
ing of  the  present  suit  and  since  the  granting  of  the  letters  patent  in  suit, 
(t  has  manufactured  and  sold  salts  for  use  in  electro-galyanic  baths  composed 
End  made  as  foUows: 

"The  defendant  mechanically  intermingles  in  a  dry  state  alum  and  sulphate 
of  zinc  in  the  proportion  of  four  (4)  parts  by  weight  of  zinc  to  one  (1)  part  of 
alum. 

"With  this  mixture  is  furnished  for  convenient  shipment  a  paste  consisting 
of  this  mixture  and  sulphuric  acid. 

"The  mixture  first  described  and  the  acid  mlxtuje  are  sold  separately  to 
customers  with  directions  to  use  them  by  adding  the  acid  mixture  to  the  other 
in  the  electro-galvanic  bath  in  such  proportion  that  the  resulting  bath  con- 
tains in  solution  one  (1)  ounce  of  the  acid  mixture  to  two  (2)  pounds  of  the  mix- 
ture of  sulphate,  zinc  and  alum. 

"No  materials  other  than  the  above,  and  water,  are  used  in  the  bath,  and 
no  heat  is  used  in  preparing  either  mixture  or  in  preparing  the  solution  there- 
of forming  the  electro-galvanic  bath. 

"That  defendant  has  sold  no  other  electro-galvanic  baths  or  salts  or  solu- 
tions or  processes  and  is  not  preparing  so  to  do." 

And  upon  a  letter  of  instructions  sent  by  the  defendant  to  the  Otis 
Elevator  Company,  for  making  its  solutions,  as  follows : 

"This  solution  is  made  by  dissolving  two  lbs.  of  'H.  &  V.  W.*  galvanizing 
salts  to  each  gallon  of  water,  adding  one  oz.  of  toning  salts  to  each  gallon, 
first  dissolving  the  toning  salts  in  a  portion  of  the , solution.  Zinc  anodes 
should  then  be  hnng  in  the  solution  and  allowed  to  remain  for  twelve  hours, 
then  skim  and  solution  will  be  ready  for  use.  At  this  i)oint  the  density  of  the 
solutio^i  should  be  about  35  deg.  Baume.  Better  results  are  obtained  if  solu- 
tion is  maintained  at  a  temperature  of  70  deg.  Fahrenheit 

**The  *H.  &  V.  W.*  cast  zinc  anodes  should  be  used,  not  only  on  account  of 
purity,  but  for  the  reason  that  the  wear  is  more  uniform  and  disintegration 
of  the  metal,  with  subsequent  loss,  is  much  less  in  this  form  than  in  the  rolled 
plate. 

"Anodes  should  be  cleaned  occasionally  to  remove  oxide. 

"Should  the  solution,  after  some  use,  plate  slowly  showing  too  blue  a  color, 
add  one-half  to  one-third  oz.  of  toning  salts  to  each  gallon,  first  dissolving  the 
toning  salts  in  a  portion  of  the  solution. 

"If  the  solution  is  much  worked  and  is  not  brought  into  good  action  by  tlie 
addition  of  toning  salts,  and  should  it  have  increased  in  density  to  20  deg.  to 
22  deg.  Baume,  dilute  to  14  deg.  and  bring  up  to  16  deg.  by  addition  of  gal- 
vanizing salts." 

Then  follow  certain  directions  for  removing  grease,  rust,  or  scale 
from  the  article  about  to  be  plated.  These  admissions,  with  the  testi- 
mony of  the  complainants'  expert  in  relation  thereto,  are  all  the  evi- 
dence that  remains  to  show  infringement.  The  first  claim  in  suit  is 
for  an  electrolytic  bath  for  coating  metals,  composed  as  therein  de- 
scribed, while  the  third  is  for  a  process  of  galvanically  coating  metals 
subjected  to  rapid  oxidation.    The  complainants  claim  that  in  the  use 
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of  the  patent  in  suit  a  coating  of  zinc  alloyed  with  aluminium  is  ob- 
tained. Claim  3  specifically  mentions  this,  and  it  is  implied  in  claim  1, 
if  that  claim  is  to  be  considered  as  setting  forth  the  invention.  The 
defendant  denies  that  such  an  alloy  as  claimed  can  be  made.  Prof. 
Chandler,  the  eminent  chemist  and  scientific  expert,  testified  that  it 
could  not,  and  cites  numerous  well-known  standard  scientific  author- 
ities in  support  of  his  view.  But,  however  that  may  be,  the  solution 
of  the  defendant  does  not  produce  any  such  alloy,  ^s  an  analysis  of  its 
product  discovers  no  aluminium  or  aluminium  in  alloy  with  zinc.  This 
is  said  notwithstanding  the  fact  that  Dr.  Home,  on  behalf  of  the  com- 
plainants, testified  that  he  found  a  very  small  percentage  in  the  de* 
fendant's  product.  The  weight  of  the  testimony  is  to  the  contrary. 
It  appears,  therefore,  that  the  results  produced,  by  the  two  methods 
are  different.  Again,  a  careful  reading  of  the  specification  of  the  pat- 
ent in  suit  shows  that  the  invention  depends  upon  the  use  of  basic 
salts.    At  the  very  beginning  of  his  specification  the  inventor  says : 

**My  iDTention  consists  of  a  process  wherein  basic  salts  of  aluminium  or  a 
basic  salt  of  the  metal  to  be  used  for  the  coating  or  plating  are  used  in  the 
bath." 

This  statement,  in  substance,  appears  in  five  or  six  more  places  in 
the  specification.  If,  therefore,  any  one  thing  is  made  clearer  thereby 
than  another,  it  is  that  the  invention  is  characterized  by  the  use  of 
basic  salts  held  in  solution  as  elsewhere  stated  by  an  organic  acid. 
Prof.  Chandler  has  defined  a  basic  salt  as  one  in  which  there  is  an  ex- 
cess of  the  basic  constituent  of  the  salt  or  what  is  the  same  thing,  a 
deficiency  of  the  acid  constituent.  Basic  salt  is  therefore  one  in  which 
the  basic  constituent  is  in  excess  of  that  required  to  satisfy  the  acid 
constituent ;  whereas  in  ordinary  or  normal  or  neutral  salts  the  acid 
and  basic  constituents  are  balanced ;  *  or,  as  Dr.  Home,  the  complain- 
ants' expert,  puts  it;  a  basic  salt  is  a  salt  containing  a  preponderance 
of  a  base.  That  the  inventor  was  aware  of  the  difference  between  or- 
dinary and  basic  salts  is  apparent  from  reading  the  specification.  The 
specification  of  the  patent,  with  the  testimony,  makes  it  clear  that  the 
bath  of  the  patent  is  necessarily  basic,  and  was  so  intended.  The  de- 
fendant's bath,  on  the  contrary,  is  acid  and  contains  free  sulphuric 
add.  It  is  the  opposite  of  the  basic  bath,  and  not  only  is  it  acid  in 
the  first  instance,  but  it  is  maintained  so  by  the  introduction  from 
time  to  time  of  additional  acid  to  keep  it  in  a  proper  working  condi- 
tion. The  difference  between  the  two  baths  in  this  respect  is  concisely 
and  forcibly  expressed  in  the  brief  of  the  defendant  as  follows : 

'*It  is  the  patentee's  main  object  and  consistent  effort  to  produce  a  bath 
which  is  basic — containing  basic  salts.  He  boils  metal  in  a  solution  of  salt 
.  until  no  more  metal  will  dissolve.  If,  by  reason  of  expense  he  is  driven  to 
using  an  acid-containing  salt,  his  first  care  is  to  neutralize  that  acid  or  bind 
it  Acid  is,  so  to  speak,  a  b6te  noire  to  the  Inventor.  But  defendant  deliberate- 
ly and  designedly  chooses  add,  precisely  what  the  inventor  most  carefully 
avoids;  and  not  only  so,  but  defendant  maintains  the  acid  condition  of  his 
bath  by  addition  of  acid  directly  from  time  to  time.  In  fact,  defendant's  bath 
won't  work  unless  acid.  But  the  i)atent  bath  will  not  work  unless  It  is  basic, 
and  the  patentee  maintains  its  basicity  with  an  organic  or  equivalent  sub- 
stance. It  will  not  be  an  equivalent  substance  that  does  not  maintain  the 
bath's  basic  character." 
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The  sulphuric  acid  added  by  the  defendant  to  keep  its  bath  in  work- 
ing condition  is  not  an  equivalent  of  the  organic  acid  or  hydrate  of 
carbon  mentioned  in  the  patent.  Prof.  Chandler,  speaking  upon  this 
point,  says  that  the  defendant  uses  no  organic  acid  in  its  bath,  or,  to 
quote  his  exact  language: 

"No  organic  acid  and  no  hydrate  of  carbon  Is  added  to  It  In  fact,  the  bath 
of  the  stipulation  Is  employed  in  a  condition  which  Is  the  very  opposite  of 
the  basic  condition  described  and  claimed  ip  the  patent  in  suit.''  < 

Again,  not  only  are  the  components  of  the  b^.th  different  for  the 
most  part,  but  wherein  they  are  similar  they  differ  in  proportion.  A 
patent  of  the  character  under  consideration  must  necessarily  be  defi- 
nite to  be  valuable,  and  a  patentee  cannot  complain  if  one,  by  the  use 
of  different  constituents  or  the  same,  but  differing  widely  in  amount, 
substantially  differentiates  his  process  from  the  patented  one.  Dr. 
Chandler  has  shown  upon  the  basis  of  Dr.  Home's  figures  that  the  de- 
fendant's solution  contains  more  zinc,  more  acid,  and  more  aluminium 
phosphate  than  would  a  bath  made  to  correspond  with  the  patent,  and, 
in  one  place,  he  goes  as  far  as  to  say  that  it  is  apparent  at  the  first 
glance  that  the  only  substance  in  defendant's  bath  that  is  specified  in 
either  one  of  the  claims  of  the  patent  in  suit  is  water.  Then,  too,  the 
conditions  of  mixing  or  preparing  the  baths  are  essentially  different, 
so  that  not  only  are  the  mgredients  of  the  bath  different  in  kind  and 
amount,  but  their  preparation  is  different.  The  patent  prescribes  con- 
ditions that  will,  as  we  have  seen,  inevitably  result  in  basic  salts.  The 
complainants'  expert  seems  to  ignore  this,  or,  to  say  the  least,  does 
not  satisfactorily  explain  it.  He  furthermore  insists  that,  where  the 
claims  of  the  patent  call  for  chlorid  of  aluminium,  the  sulphate  may 
be  substituted,  or,  in  other  words,  that  the  claims  of  the  patent  in- 
clude either.  He  finds  his  authority  for  this  in  the  specification,  where 
it  is  said,  "Instead  of  chlorid  of  the  metals,  sulphates  may  be  used 
as  well."  At  first  sight,  his  contention  seems  plausible,  but  upon  ex- 
amining the  preceding  clause  we  see  that  the  word  "metals,"  as  used 
in  the  above  quotation,  refers  to  the  coating  metals.  The  two  sen- 
tences which  are  in  juxtaposition,  read  together,  are  as  follows : 

'*In  all  of  these  baths  the  coating  metal  [zinc,  tin,  tin  and  zinc,  copper,  or 
nickel]  is  made  the  anode.  Instead  of  chlorids  of  the  metals  sulphates  may  be 
used  as  well." 

Then,  too,  in  the  specification,  just  before  the  above  extract,  when 
speaking  of  the  different  coating  metals  which  may  be  used,  the  in- 
ventor says: 

"For  coating  with  copper,  sulphate  of  copper ;  for  coating  with  tin,  sulphate 
of  tin ;  and  for  coating  with  nickel,  sulphate  of  nickel." 

It  seems  clear,  therefore,  that  when  he  says,  "instead  of  chlorids  of 
the  metals  sulphates  may  be  used,"  he  referred,'  and  referred  only,  to 
the  coating  metals,  the  metals  selected  for  the  anodes.  Aluminium 
is  not  a  coating  metal  under  this  patent.  He  nowhere  speaks  of  it  as 
such.  On  the  contrary,  it  is  frequently  and  invariably  distinguished 
therefrom.  It  is  introduced  in  the  bath  apparently  to  improve  the 
quality  or  appearance  of  the  coating  metal,  and  in  the  form  of  chlorid 
is  the  foundation  of  the  baths  described  in  the  patent    The  defendant 
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does  not  use  chlorid  of  aluminium  so  that  in  this  respect  also  we 
find  the  defendant's  bath  and  process  clearly  and  substantially  dif- 
ferentiated from  the  complainants.  This  opinion  cannot  be  so  well 
concluded  or  the  distinguishing  differences  between  the  baths  and 
processes  of  the  complainants  and  defendant,  so  well  and  clearly  ex- 
pressed as  by  using  the  language  of  Prof.  Chandler,  when  he  said: 

"The  defendant's  bath  is  not  the  bath  of  the  patent  In  suit,  nor  Is  It  any 
one.  of  the  baths  of  the  patent  in  suit,  nor  is  it  the  bath  of  any  one  of  the 
claims  of  the  patent  in  suit.  •  •  •  Defendant's  bath  is  not  prepared  in 
the  same  way  as  the  bath  of  the  patent  in  suit  The  most  striking  feature 
of  the  patent  in  suit  is  the  employment  of  a  bath  containing  basic  salts,  and 
extraordinary  means  are  resorted  to  in  the  specification  to  render  the  bath 
basic;  that  Is,  to  secure  a  bath  in  which  the  salts  shall  be  the  basic  salts 
of  aluminium  and  zinc.  As  the  patentee  states,  these  salts  are  with  difficulty 
soluble,  and,  in  order  to  keep  them  in  solution,  and  prevent  their  being  pre- 
cipitated, he  makes  use  of  an  addition  of  citric  or  tartaric  acid,  or  of  sugar, 
and  thus  converts  these  basic  salts  into  double  salts,  which  are  easily  soluble 
In  water,  as  he  states  on  page  2  of  his  specification.  In  several  places,  between 
lines  29  and  54.  It  must  not  be  assumed  in  reading  this  portion  of  the  specifi- 
cation that  this  result  therein  described  of  keeping  the  basic  salts  in  solution 
can  be  accomplished  by  converting  them  into  any  kind  of  double  salts.  They 
must  be  converted  into  double  salts  which  are  easUy  soluble  in  water,  and 
double  salts  containing  citric  or  tartaric  acid,  or  sugar.  •  •  •No  such 
conditions  as  described  in  the  specification  exist  in  defendant's  baths.  The 
baths  are  not  basic  baths.  No  such  extraordinary  methods  are  employed  to 
render  them  basic  as  are  described  and  claimed  in  the  patent  in  suit.  In  fact, 
the  very  opposite  treatment  is  resorted  to.  Sulphuric  acid  is  added  at  the 
outset,  and  from  time  to  time  during  the  use  of  the  bath.  Hence  no  basic  salts 
of  aluminium  are  contained  in  defendant's  bath  originally,  or  permitted  to  be 
formed  there,  and  no  such  means  as  described  In  the  patent — that  is,  the  use 
of  citric,  or  tartaric  acid  or  sugar — are  necessary  to  produce  such  double  salts 
as  are  referred  to  in  the  specification.    •    •    ♦ 

"It  is  thus  evident  that  the  reason  why  basic  salts  of  aluminium  are  not 
precipitated  in  defendant's  bath  is  because  he  does  not  have  any  basic  salts. 
He  carefully  avoids  making  them  in  the  original  preparation  of  his  bath,  and 
he  prevents  their  forming  in  the  bath  during  its  use  by  the  use  of  his  toning 
salt.  •  ♦  •  Defendant  does  not  use  basic  salts  of  any  kind  in  the  prepara- 
tion of  his  bath,  d6es  not  produce  basic  salts  in  the  preparation  of  his  bath, 
adds  free  acid  from  time  to  time  to  prevent  the  formation  of  basic  salts, 
does  not  use  aluminium  chloride  in  any  form,  does  not  boU  aluminium  chloride 
with  zinc,  does  not  boU  aluminium  chloride  with  aluminium,  does  not.  elec- 
trolyze  an  excess  of  aluminium  or  zinc  into  aluminium  chloride,  to  make  the 
bath  basic  or  to  produce  basic  salts.  As  he  does  not  produce  any  basic  salts 
with  the  aid  of  chloride  of  aluminium,  he  does  not  require  and  does  not  use 
any  tartaric  acid  or  citric  acid  or  sugar  (sugar  is  the  substance  understood  by 
the  term  hydrate  of  carbon  in  the  specification)  in  order  to  hold  basic  salts  in 
solution.  He  does,  not  add  chloride  of  zinc  to  chloride  of  aluminium  in  the 
preparation  of  his  bath  or  in  the  use  of  it" 

For  the  following,  among  other  reasons,  then,  the  defendant  does 
not  infringe,  it  does  not  make  the  alloyed  coating  of  the  patent,  em- 
ploys no  basic  salts,  but  rather  makes  and  maintains  throughout  an 
acid  bath,  does  not  use  chlorid  of  aluminium  in  its  salts,  does  not  use 
any  organic  substance  with  its  salts  or  bath,  or  any  equivalent  thereof, 
and  its  bath  is  composed  in  part  of  different  ingredients  from  the 
complainants',  is  prepared  differently  and  under  different  conditions, 
and  its  ingredients,  in  so  far  as  they  are  the  same,  appear  in  different 
proportions. 

The  bill  of  complaint  will  accordingly  be  dismissed,  with  costs. 


Digitized  by 


Google 


PBB8T-0-LITB,  GO.  V.  F08T  A  LESTBB  CO.  63 

PRBSaM>-LITE  00.  v.  POST  &  LESTER  CO. 

(Circuit  Court,  D.  Connecticut    June  25,  1908.) 

No.  1,263. 

TBADE-MABKS   and   TRADE-NiLM]C&~SUIT   FOB    INFRINGEMENT— DEFENSE    OF   Ll- 
CENSE— OONSTBUCnON  OF  OONTBACT. 

Two  manufacturers  of  acetylene  gas  and  tanks  for  holding  the  same 
for  use  on  automobiles,  each  bearing  a  metal  plate  with  the  name  and 
trade-mark  of  the  maker  thereon  and  representing  that  both  tank  and  con- 
tents were  its  product,  entered  into  an  agreement  by  which  each  agreed 
not  to  refill  and  use  a  tank  of  the  other  without  removing  or  obliterating 
the  plate  thereon.  Held,  that  such  agreement  was  not  a  license  to  either 
to  use  the  tanks  of  the  other,  but  was  designed  to  define  and  protect 
their  respective  riglits,  and  afforded  no  defense  to  a  suit  to  enjoin  infring- 
ing of  trade-mark  and  unfair  competition  by  using  tanks  of  one  of  the 
parties  unless  the  plates  thereon  were  removed  or  permanently  obliterated, 
and  that  the  mere  pasting  of  a  paper  over  the  plate  was  not  such  oblit- 
eration. 

In  Equity.    On  motion  for  preliminary  injunction. 

Winter  &  Winter,  for  complainant. 
Gross,  Hyde  &  Shipman,  for  defendant. 

PLATT,  District  Judge.  The  acts  complained  of  at  this  hearing 
are  enough  like  those  appearing  in  the  suit  in  the  federal  court  in  the 
Northern  District  of  New  York  between  this  complainant  and  the 
Avery  .Lighting  Company,  decided  on  May  19,  1908  (161  Fed.  648), 
so  that  Judge  Kay's  action  should  be  followed,  if  he  was  right,  un- 
less the  complainant  has  by  its  own  acts  lost  some  of  its  rights.  In 
that  respect  the  difference  relied  upon  by  the  defendant  is  that  the 
complainant  and  defendant's  principal,  the  Puritan  Gas  Company,  en- 
tered into  an  agreement  about  this  general  matter  on  March  7,  1908.' 
It  is  seriously  contended  that  the  terms  of  that  contract  materially  mod- 
ify the  relation  between  the  parties.  It  is  my  duty  to  interpret  that 
contract,  and  to  discover  whether  it  does  put  this  defendant  on  any 
better  footing  than  the  other  defendant  occupied  at  the  hearing  before 
Judge  Ray.  The  things  which  this  defendant  has  done  are  manifestly 
beyond  the  spirit  and  the  letter  of  that  agreement,  and  were  conced- 
ed to  be  so,  by  the  defendant,  at  the  hearing.  The  only  question  open 
for  debate  is  as  to  whether  the  defendant  can,  in  fairness,  adopt  any 
course  in  the  treatment  of  complainant's  tanks  less  drastic  than  that 
demanded  by  the  complainant. 

The  defendant  calls  the  agreement  of  March  7,  1908,  a  "license 
agreement."  It  is  inartificially  drawn,  but  I  am  unable  to  spell  out  of 
it  anything  which  bears  out  in  a  general  >yay  the  proposition  that  it 
was  intended  by  the  parties  to  have  the  effect  of  a  license.  It  shows 
that  each  party  recognized  the  validity  of  the  other's  trade-mark,  and 
understood  that  the  placing  thereof  on  a  plate  attached  to  the  steel 
cylinder  signified  to  the  world  that  the  tank  and  its  contents  were  the 
product  of  the  party  owning  the  trade-mark  and  served  to  distinguish 
the  product  from  that  of  other  manufacturers.  It  is  plainly  agreed 
that  neither  shall  infringe  the  rights  of  the  other,  and  it  shows  that 
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neither  party  intended  to  so  treat  the  other's  tanks  as  that  any  mistake 
could  arise  in  the  mind  of  any  one  as  to  what  the  tanks  and  contents  in" 
fact  were.  They  agree  definitely  that  neither  will  use  the  labeled 
tanks  of  the  other  without  removing  or  obliterating  the  label,  or  oth- 
erwise indicating  that  the  tank  does  not  contain  the  product  of  the 
other. 

Applying  the  rule  of  noscitur  a  sociis,  any  other  method  of  so  indi- 
cating ought  to  be  as  positive  and  permanent  as  the  two  methods  sug- 
gested. Taking  the  contract  at  large,  and  examining  all  the  ground 
covered  by  its  four  walls,  it  is  a  misnomer  to  call  it  a  license  agree- 
ment. Its  principal  purpose  is  to  estop  each  party  from  denying  the 
personal  rights  of  the  other  in  its  trade-mark  and  method  of  using  the 
same.  It  is  certain  that  neither  party  is  licensed  to  so  use  the  other's 
tanks  as  to  permit  any  one  to  believe  that  such  tanks  contain  the 
product  of  the  other.  The  pasting  of  a  piece  of  paper  over  the  name 
plate,  no  matter  of  what  size,  color,  or  print,  would  not  indicate  surely 
for  all  time  and  in  all  situations  the  fact  that  the  tank  of  the  complain- 
ant had  been  refilled  with  the  product  of  the  defendant.  It  might  have 
that  effect  for  the  moment,  but  beyond  that  nothing  would  be  certain. 
I  think  that  it  is  the  duty  of  the  defendant  to  permanently  and  ir- 
revocably destroy  the  guaranty  which  the  complainant's  trade-mark 
on  its  tank  holds  out  to  the  world,  if  it  wishes  to  refill  it  with  any  other 
product  than  that  controlled  by  the  complainant.  It  cannot  be  pre- 
tended that  the  spirit  of  the  March,  1908,  agreement  was  to  permit 
either  party  to  injure  the  other.  The  acts  of  the  defendant  disclosed 
by  the  affidavits  show  that  such  an  interpretation  has  been  put  upon  it, 
and  the  only  way  to  prevent  further  wrong  is  to  grant  the  prayer  of 
the  complainfint  in  its  entirety. 

The  defendant  claims  that  to  remove  or  obliterate  the  complain- 
ant's name  plate  from  the  tanks  will  surely  cause  explosions  and  great 
damage,  i  he  complainant  denies  the  truth  of  that  statement.  I  think 
that  the  plate  can  be  removed  or  obliterated  without  danger,  but  the 
point  is  immaterial.  Defendant's  principal  agreed  in  the  contract  not 
to  use  complainant's  tanks  without  first  removing  or  obliterating  the 
plate,  or  taking  other  action,  which,  as  I  read  it,  must  be  equivalent 
thereto.  If  the  defendant  cannot  come  within  the  contract  without 
danger  to  life  and  limb,  it  can  easily  refrain  frotn  interfering  with 
complainant's  labeled  tanks  in  any  manner.  If  the  exception  noted  in- 
volves danger,  it  is  not  necessary  to  try  to  take  advantage  of  the  ex- 
ception. 

Let  a  decree  be  entered  in  accordance  with  this  opinion. 
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EEISS  &  BRADY  v.  UNITED  STxlTES. 

(Circuit  Court;  S.  D.  New  York.    May  23,  1906.) 

No.  4,753. 

Customs  Duties  —  Classitioation  —  Fruit  in  Mabaschino— "Edible  Fbuits 
•    •    •    Pbepabed  in  Any  Manner.'* 

In  construing  Tariff  Act  July  24,  1897,  c.  11,  S  1.  Schedule  G,  pars. 
262.  263,  80  Stat  171  (U.  S.  Comp.  St.  1901,  p.  1651),  wlilch  paragraphs 
relate  respectively  to  "edible  fruits  ♦  •  •  prepared  in  any  manner** 
and  to  "fruits  preserved  in  ♦  •  •  spirits  or  in  their  own  juices,** 
neld,  that  fruit  in  maraschino  is  dutiable  under  the  former,  rather  than 
that  the  latter,  provision. 

On  Application  for  Review  of  Decisions  by  the  Board  of  United 
States  General  Appraisers. 

The  decisions  below  affirmed  the  assessment  of  duty  by  the  collector 
of  customs  at  the  port  of  New  York,  on  the  authority  of  G.  A.  6,473 
(T.  D.  27,690). 

Comstock  &  Washburn  (Albert  H.  Washburn  and  J.  Stuan  Tomp- 
kins, of  counsel),  for  importers. 
D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 

PLATT,  District  Judge.  The  importations  involved  herein  con- 
sist of  cherries  or  other  fruits  in  maraschino.  They  were  assessed 
by  the  collector  at  1  cent  per  pound  and  35  per  cent,  ad  valorem  under 
the  provisions  of  paragraph  263  of  the  tariff  act  of  1897,  and  are  claim- 
ed by  the  importers  to  be  properly  dutiable,  first,  at  2  cents  per  pound 
under  paragraph  262  of  said  act,  or,  secondly,  at  20  per  cent,  ad 
valorem  under  section  6  of  said  act.  (Act  July  24,  1897,  c.  11,  §  1, 
Schedule  G,  pars.  262,  263,  30  Stat.  171  [U.  S.  Corpp.  St.  1901,  p. 
1651]).  The  Board  of  General  Appraisers  sustained  the  classification 
of  the  collector,  from  which  decision  the  importers  have  appealed. 
Further  testimony  has  been  taken  in  this  court  since  the  decision  of 
the  Board  was  rendered. 

In  accordance  with  my  understanding  of  the  reasoning  adopted  by 
the  Circuit  Court  of  Appeals  in  Causse  Mfg.  Co.  v.  United  States, 
151  Fed.  4,  80  C.  C.  A.  461,  I  am  constrained  to  hold  that  the  ar- 
ticles in  question  cannot  be  classified  under  paragraph  263  as  "fruits 
preserved  in  sugar,  molasses,  spirits,  or  in  their  own  juices,"  but  fall 
rather  under  the  provision  in  paragraph  262  for  "edible  fruits  *  *  * 
prepared  in  any  manner,  not  specially  provided  for." 

The  decision  of  the  Board  of  General  Appraisers  is  reversed, 
163  F.— 6 
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UNITED  STATES  v.  VIRGINIA-OAROIilNA  CHEMICAL  tiO.  et  aL 

(Circuit  Court,  M.  D.  Tennessee.    July  3,  1908.) 

No.  963. 

1.  Criminal  Law  —  Conspiracy  in  Restraint  of  Interstate  Tradb— Indict- 

ment—Service  OF  Process  on  Nonresident  Corporation. 

Upon  an  indictment  for  conspiracy  in  restraint  of  trade  under  SheniLan 
Anti-Trust  Act  July  2.  1890,  c.  647,  $  8,  20  Stat.  209  (U.  S.  Comp.  St 
1901,  p.  3201),  the  court  has  power,  by  virtue  of  Rev.  St.  {  716  (U.  S* 
Comp.  St  1901,  p.  580),  which  authorizes  such  courts  to  Issue  all  writs 
"necessary  for  the  exercise  of  their  respective  Jurisdictions,"  to  issue 
process  to  another  state  to  bring  before  it  corporation  defendants  who  are 
citizens  of  such  state  and  cannot  be  found  or  served  in  the  state  or  dis- 
trict of  the  indictment 

2.  Monopolies— Indictment. 

An  indictment  for  conspiracy  in  restraint  of  interstate  trade  and  com- 
merce, in  violation  of  Sherman  Anti-Trust  Act  July  2,  1890,  c.  047,  §  8, 
26  Stat.  209  (U.  S.  Comp.  St  1901,  p.  3201),  considered,  and  held  suffi- 
cient 

3.  Grand  Jury— Appearance  of  Government  Counsel— SpeciAl  Assistant 

TO  United  States  Attorney. 

Under  Rev.  St  §§  3a3,  366  (U.  S.  Comp.  St  1901,  pp.  20a  209),  the  form- 
er of  which  authorizes  the  Attorney  General  to  employ  counsel  **to  assist 
the  district  attorneys  in  the  discharge  of  their  duties,"  while  the  latter 
provides  for  the  issuance  of  a  comiulsslon  to  such  attorneys  as  are  special- 
ly retained  by  the  department  of  Justice  "to  assist  in  the  trial  of  any  case 
in  which  the  government  is  interested,'*  which  must  be  construed  to- 
gether and  as  referring  to  the  same  class  of  special  assistants,  the  At- 
torney General  was  not  authorized  to  appoint  special  assistants  to  a  dis- 
trict attorney  having  the  authority  or  right  to  appear  before  and  parti- 
cipate in  the  proceedings  of  a  grand  jury,  and  the  presence  of  two  such 
attorneys  specially  appointed  for  a  particular  case  and  their  examination 
of  witnesses  on  whose  testimony  an  indictment  was  returned  renders  such 
indictment  invalid. 

A.  M.  Tillman,  U.  S.  Atty.,  Oliver  E.  Pagan,  Special  Asst.  Atty. 
Gen.,  and  Edward  T.  Sanford,  Asst.  Atty.  Gen.,  for  the  United  States. 

John  J.  Vertrees,  John  S.  Miller,  James  C.  Bradford,  Henry  A. 
M.  Smith,  Marcellus  Green,  Geo.  F.  Von  Kolintz  and  James  M. 
Gifford,  for  defendants. 

McCALL,  District  Judge.  The  indictment  in  this  case  is  found 
under  the  "Sherman  Anti-Trust  Law."  The  defendants  are  cor- 
porations and  individuals,  numbering  about  60.  The  corporation  de- 
fendants may  be  divided  into  three  classes,  viz.:  (1)  Foreign  cor- 
porations ;  those  chartered  under  the  laws  of  other  states,  and  which 
have  not  complied  with  the  laws  of  Tennessee  in  relation  to  such  cor- 
porations doing  business  within  this  state,  and  have  no  agents  nor 
are  doing  business  in  Tennessee.  (2)  Foreign  corporations  which 
have  complied  with  the  laws  of  Tennessee,  and  have  agents  and  are 
doing  business  in  Tennessee.  (3)  Domestic  corporations,  those  char- 
tered under  the  laws  of  Tennessee,  One  class  of  defendants  move  to 
quash  the  summons  and  return.  Another  class  .demurs  to  the  indict- 
ment, and  also  files  pleas  in  abatement.    These  several  defenses  are 
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interposed,  heard,  and  disposed  of  by  agreement  of  counsel  without 
regard  to  the  order  of  pleading. 

1.  On  Motion  to  Quash  Summons. 

Motions  to  quash  the  summonses  are  made  by  the  corporation  de- 
fendants which  are  citizens  and  residents  of  states  other  than  Ten- 
nessee and  have  no  agents  or  place  of  business  in  Tennessee.  The 
motions  are  based  upon  the  ground  that  defendants  are  foreign  cor- 
porations, and  had  no  agents  or  other  representatives  within  the  state 
of  .Tennessee  upon  whom  summons  could  be  legally  served,  and 
that  summonses,  issued  to  the  states  of  their  respective  residences  and 
citizenship,  and  there  served,  were  without  authority  of  law,  and  that 
this  court  has  no  jurisdiction  over  them. 

This  precise  question  was  before  me  in  the  case  of  United  States 
V.  Standard  Oil  Company.  The  conclusions  there  reached  are  stated 
in  the  opinion,  reported  in  164  Fed.  728.  The  summons  in  that  case, 
as  in  the  case  at  bar,  was  issued  under  Rev.  St.  §  716  (U.  S.  Comp. 
St.  1901,  p.  580),  which  is  as  follows : 

"Sec.  716.  Tlie  Supreme  Court  and  the  Circuit  and  District  Courts  shall 
have  power  to  ipsue  writs  of  scire  facias.  They  shall  also  have  power  to  is- 
sue all  writs  not  specifically  provided  for  by  statute,  which  may  be  necessary 
for  the  exercise  of  their  respective  Jurisdictions,  and  agreeable  to  the  usages 
and  principles  of  law." 

It  is  respectfully  but  earnestly  insisted  for  the  defendants  that  the 
conclusion  in  that  case  is  erroneous,  and  several  cases  are  cited  to 
sustain  that  contention,  viz.:  Mclntire  v.  Wood,  7  Cranch,  506,  3 
L.  Ed.  420;  McClung  v.  Silliman,  6  Wheat.  598,  5  L.  Ed.  340;  Bath 
County  V.  Amy,  13  Wall.  249,  20  L.  Ed.  539 ;  Rosenbaum  v.  Bauer, 
120  U.  S.  450,  7  Sup.  Ct.  633,  30  L.  Ed.  743.  A  careful  examination 
of  these  cases  discloses  that  the  question  therein  decided  was  that  the 
court,  having  no  jurisdiction  of  the  subject-matter  of  a  controversy, 
could  not,  by  virtue  of  section  716,  Rev.  St.,  acquire  and  exercise 
jurisdiction  by  the  issuance  of  a  writ  of  mandamus  and  cause  the 
same  to  be  served  upon  the  party  whom  it  was  sought  to  force  to  do 
some  act;  the  refusal  or  failure  to  do  which  being  the  subject  of 
complaint.  In  the  case  of  Bath  County  v.  Amy,  supra,  the  Supreme 
Court,  after  reviewing  Mclntire  v.  Wood,  McClung  v.  Silliman,  and 
Kendall  v.  U.  S.,  12  Pet.  524^  9  h.  Ed.  1181,  announced  the  rule 
that  the  power  to  issue  a  writ  of  mandamus  as  an  original  and  in- 
dependent proceeding  does  not  therein  belong  to  the  Circuit  Court, 
and  approving  the  holding  in  the  Silliman  Case,  supra,  that  the 
jKJwer  to  issue  writs  of  mandarnus  was  authorized  .by  section  716, 
Rev.  St.,  only  in  cases  where  the  jurisdiction  already  existed,  and  not 
where  it  is  to  be  created  or  acquired  by  means  of  the  writ  proposed 
to  be  sued  out.  "In  other  words,  the  writ  cannot  be  made  to  confer 
a  jurisdiction  which  the  Circuit  Court  would  not  have  without  it. 
It  is  authorized  only  when  ancillary  to  a  jurisdiction  already  ac- 
quired."   To  the  same  effect  is  Rosenbaum  v.  Bauer,  supra. 

In  the  case  of  the  United  States  v.  Plumer,  27  Fed.  Cas.  No.  16,- 
056,  it  was  held  that  section  716,  Rev.  St.,  did  not  authorize  the  is- 
suance ojE  a  writ  of  error  to  review  the  judgment  of  a  District  Court 
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in  a  criminal  case,  when  such  authority  had  not  been  given  the  Cir- 
cuit Court  by  the  judiciary  act.  In  that  case  the  defendant  had  been 
indicted,  tried,  convicted,  and  sentenced,  and  the  right  of  appeal  lost 
by  the  waiver  of  the  motion  for  a  new  trial,  and  the  court  said : 

"Completed,  aa  the  proceedings  In  this  oase  were,  the  Circuit  Court,  at  the 
date  of  this  application,  had  no  more  power  over  It  than  if  the  Indictment  had 
not  been  found." 

Certainly,  section  716,  Rev.  St.,  does  not  authorize  the  court  to  re- 
acquire jurisdiction  of  a  case  thus  finally  disposed  of,  or  to  acquire 
original  jurisdiction  of  the  subject-matter  of  a  controversy  when  there 
is  none  conferred  by  law.  As  is  well  said  by  counsel  for  the  govern- 
ment: 

'These  cases  upon  which  the  defendants  rely  as  a  proper  construction  of  this 
section  are  to  be  distinguished  upon  the  ground  that  they  merely  deny  the 
right  to  enlarge  the  Jurisdiction  of  the  court  as  to  the  subject-matter  of  liti- 
gation by  the  Issuance  of  any  writ  under  section  716.** 

It  was  held,  in  the  Standard  Oil  Case,  supra,  that  the  court  had 
jurisdiction  of  the  subject-matter,  and,  in  order  to  enable  the  court 
to  exercise  that  jurisdiction,  it  was  necessary  to  issue  the  summons 
under  section  716,  Rev.  St.,  as  was  done  in  that  case.  The  jurisdiction 
existed;  but,  in  order  to  exercise  it,  the  defendant  must  be  brought 
before  the  court,  and  it  became  necessary  for  that  purpose  to  re- 
sort to  the  power  granted  by  Congress  in  section  716,  Rev.  St.  It 
was  not  necessary,  in  order  to  acquire  jurisdiction  of  the  case,  to 
resort  to  section  716,  because  jurisdiction  over  the  offense  charged 
in  the  indictment  was  conferred  by  the  commerce  act.  It  was  neces- 
sary to  resort  to  section  716  in  order  to  enable  the  court  to  exercise 
the  jurisdiction  conferred  by  Congress  under  the  commerce  act. 

Able  counsel  for  defendants,  it  seems  to  us,  virtually  concede  this 
proposition  in  their  brief.    There  it  is  said  that : 

"The  statute  does  not  authorize  writs  to  be  Issued  under  the  general  power 
to  Issue  *all  other  writs*  In  order  to  acquire  Jurisdiction.  The  Jurisdiction 
must  already  exist  in  order  for  writs  to  issue  under  this  power.  The  *neces- 
sity*  of  the  statute  Is  a  Judicial  one.  When  some  kind  of  writ  that  is  rea- 
sonable and  proper  Is  necessary  in  order  for  the  court  to  exercise  its  Jurisdic- 
tion (do  what  in  Justice  ought  to  be  done),  it  may  issue." 

The  necessity  is  as  imperative  to  issue  summons  for  the  resident 
defendant  corporations  before  the  court  can  exercise  its  jurisdiction 
in  the  trial  of  this  case  as  it  is  to  issue  summons  for  the  foreign  cor- 
porations. The  issuance  of  the  writ  in  neither  case  is  necessary  in 
order  to  acquire  jurisdiction  of  the  case,  but  it  is  necessary  in  both 
cases  to  enable  the  court  to  exercise  the  jurisdiction  it  has.  * 

In  the  excerpt  quoted  from  brief  of  defendant's  counsel,  it  is  stated 
that : 

"The  Jurisdiction  must  already  exist  In  order  for  writs  to  issue  under  this 
power" — meaning  section  716. 

If  by  this  is  meant  that  jurisdiction  must  exist  over  the  defend- 
ant, then  the  issuance  of  summons  would  be  useless;  but  if  it  is  meant 
that  jurisdiction  of  the  subject-matter  must  exist  before  summons 
can  issue  under  section  716,  Rev,  St.,  then  the  answer  is  that  that  is 
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precisely  the  condition  in  this  case.  In  other  words,  the  issuance  of 
the  summons  and  its  service  is  but  one  step  amongst  others  that  is 
necessary  to  enable  the  court  to  exercise  its  jurisdiction  in  the  pending 
case,  of  which  it  has  jurisdiction  by  statute.  In  my  judgment,  the 
contention  of  the  defendants  as  to  this  branch  of  the  case  is  not  sus- 
tained by  the  authorities  cited. 

It  is  insisted  that  if  it  be  conceded  that  the  holding  in  the  Standard 
Oil  Company  Case,  supra,  is  correct,  it  does  not  follow  that  that 
case  should  be  controlling  in  the  case  at  bar.  It  is  pointed  out  that 
the  indictment  in  that  case  was  found  under  Commerce  Act  Feb.  4, 
1887,  c.  104,.  24  Stat.  379  (U.  S.  Comp.  St.  1901,  p.  3154),  which 
is  silent  as  to  process  and  procedure,  and  that  this  indictment  is  found 
under  Sherman  Anti-Trust  Act  July  2,  1890,  c.  647,  26  Stat.  209 
(U.  S.  Comp.  St.  1901,  p.  3200),  which  provides,  among  other  things," 
that  in  injunction  cases  brought  thereunder  process  may  issue  to  any 
state,  but  is  silent  as  to  process  to  bring  those  indicted  thereunder  be- 
fore the  court  to  answer  the  criminal  charge.  Because  of  this  omis- 
sion, it  is  argued  that  the  rule,  "Expressio  unius  est  exclusio  alterius," 
applies.  Removal  Act  March  3, 1887,  c.  373,  24  Stat.  652  (U.  S.  Comp. 
St.  1901,  p.  608),  provides  that  no  civil  suit  shall  be  brought  "against 
any  person  by  any  original  process  or  proceeding  in  any  other  dis- 
trict than  that  whereof  he  is  an  inhabitant."  Act  Aug.  13,  1888,  c. 
866,  26  Stat.  434  (U.  S.  Comp.  St.  1901,  p.  508).  This  was  the  law 
when  the  Sherman  act  was  passed  in  1890.  So,  also,  section  716, 
Rev.  St.,  was  then  and  is  now  in  force. 

With  these  two  laws  in  mind.  Congress  passed  the  Sherman  anti- 
trust act,  by  which' civil  actions  are  authorized,  and  certain  conduct 
denounced  as  crimes.  Is  it  not  reasonable  that,  while  Congress  was 
devising  means  by  which  defendants  in  such  civil  suits  might  be  served 
with  process  and  brought  before  the  courts,  it  also  considered  that 
subject  in  relation  to  defendants  in  criminal  cases?  Is  it  not  a  rea- 
sonable conclusion  that  it  inserted  the  clause  as  to  issuance  of  process 
in  civil  cases  to  avoid  the  provision  of  the  removal  act  of  1888,  supra, 
and  that  it  omitted  to  insert  a  clause  as  to  defendants  in  criminal  cases 
because  that  was  then  provided  for  under  section  716,  Rev.  St.,  and 
further  legislation  on  that  subject  was  therefore  unnecessary? 

Here  we  find  Congress  engaged  in  perfecting  and  enacting  a  law, 
declaring  certain  acts  to  be  crimes,  and  authorizing  the  bringing  of 
civil  suits  to  enjoin  the  commission  thereof.  The  act  upon  its  face 
discloses  the  fact  that  Congress  had  under  consideration  the  sub- 
ject of  proper  proceeding  by  which  parties  could  be  brought  before 
the  courts.  That  in  civil  actions  thereunder,  it  provides  that  process 
may  issue  for  defendants  to  other  states  than  the  state  where  the 
suit  is  pending,  for  the  purpose,  as  we  have  seen,  of  avoiding  the 
provisions  of  the  removal  act  of  1888.  Is  it  a  reasonable  conclusion 
that  Congress  was  careful  enough  to  make  this  provision  as  to  civil 
suits,  and  so  careless  as  to  fail  to  insert  a  provision  for  bringing  be- 
fore the  court  corporation  defendants  in  a  criminal  suit,  which  are 
citizens  and  residents  of  other  states  than  the  state  wherein  the  in- 
dictment is  pending,  unless  that  was  then  provided  for  by  a  statute 
then  in  force?     I   cannot  think  so.     To  hold  otherwise,  it  seems, 
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would  necessarily  imply  that  Congress  was  extremely  careless,  or 
purposely  left  a  loophole  by  which  such  defendants  could  violate  the 
Sherman  anti-trust  act  with  impunity  and  escape  prosecution  and 
punishment. 

The  motions  to  quash  the  summons  and  service  thereof  made  by 
this  class  of  defendants  are  disallowed,  and  this  includes  all  nonresi- 
dent corporation  defendants  of  this  class,  except  Swift  &  Co.,  of  Illi- 
nois, and  the  latter!s  motion  to  quash  is  allowed  upon  the  ground  that 
it  appears  that  it  was  served  on  a  party  not  in  any  way  connected 
with  that  company.  The  motion  to  quash,  made  by  certain  other  de- 
fendants upon  the  ground  that  the  service  does  not  show  that  it  was 
made  upon  the  proper  officer,  is  also  allowed,  but  leave  is  granted  to 
.amend  such  service,  if  that  is  desirable. 

2.  On  the  Demurrer. 

The  individual  defendants  and  the  domestic  and  foreign  corpora- 
tions, having  agents  and  doing  business  in  Tennessee,  demur  to  the 
indictment.  The  indictment  is  a  lengthy  one.  Many  grounds  of 
demurrer  are  assigned.  The  briefs  of  counsel  for  and  against  the 
demurrer  are  exhaustive  and  evince  much  labor,  research,  and  learning. 
If  the  court  should  undertake  to  enter  upon  a  discussion  of  the  many 
questions  presented,  some  important  and  others  less  so,  the  task  would 
be  all  but  interminable,  and,  the  court  feels,  of  little  real  use.  Suffice 
it  to  say  that,  after  as  careful. an  examination  as  the  court  is  able  to 
give  the  many  questions  raised,  it  has  concluded  that  the  demurrer 
should  be  overruled.  The  indictment  charges  the  defendants,  in  . 
language  both  apt  and  with  certainty  of  meaning,  with  acts  denounc- 
ed by  statute  as  crimes.  It  seems  to  contain  every  element  of  the 
offense  intended  to  be  charged,  and  sufficiently  apprises  the  defendants 
of  what  they  must  meet.  This  is  all  that  is  required.  Armour  Pack- 
ing Co.  V.  U.  S.  (decided  by  Supreme  Court  of  United  States,  March 
16, 1908,  not  yet  officially  reported)  28  Sup.  Ct.  428,  62  U  Ed.  681. 

3.  On  the  Plea  in  Abatement. 

We  come  now  to  consider  the  pleas  in  abatement  to  the  indictment. 
This  defense  is  interposed  by  the  defendants  who  also  demurred. 
The  substance  of  the  pleas  is  that  Mr.  E.  T.  Sanford  and  Mr.  J.  Har- 
wood  Graves,  neither  of  whom  is  a  citizen  or  resident  of  the  Middle 
district  of  Tennessee,  and  neither  of  whom  was  the  district  attorney, 
nor  an  assistant  district  attorney,  were  present  in  the  grand  jury 
room,  examining  witnesses  and  participating  in  the  proceedings,  when 
the  indictment  was  found,  and  that  neither  of  them  had  any  right  to 
be  there.  Had  this  indictment  been  found  subsequent  to  June  30, 
1906,  this  plea  would  not  now  be  before  the  court.  On  that  day 
Congress  passed  an  act,  presently  to  be  quoted,  that  provides  that  the 
Attorney  General  may  do  just  what  is  complained  of  by  the  pleas  in 
abatement.  But  this  indictment  was  found  May  26,  1906,  and  there- 
fore the  pleas  must  be  considered  and  disposed  of  under  the  law  as  it 
was  on  the  date  that  it  was  found.  The  pleas  were  replied  to  by  the 
United  States,  and  demurrers  were  filed  to  the  replication.    The  sole 
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question  which  is  presented  by  the  pleas  in  abatement,  the  special 
traverse,  and  the  demurrer  thereto  is  this : 

"Whether  under  the  state  of  facts  set  forth  In  the  special  traverses,  the 
presence  of  special  assistants  to  the  district  attorney  In  the  grand  jury  room 
and  their  participation  In  the  proceedings  before  the  grand  Jury,  as  therein 
set  forth,  constitute,  as  a  matter  of  law,  grotind  on  accoimt  of  which  the  in- 
dictment found  against  the  defendants  should  be  abated." 

The  facts  are  these :  Edward  T.  Sanf ord  and  J.  Harwood  Graves, 
both  being  nonresidents  of  the  Middle  district  of  Tennessee,  were  em- 
ployed, appointed,  and  commissioned  by  the  Attorney  General  of  the 
United  States  to  do  certain  work  set  forth  in  the  commission  given  to 
each  of  them  by  the  Attorney  General,  as  follows : 

•*You  are  hereby  appointed  a  special  assistant  to  the  United  States  attorney 
for  the  Middle  district  of  Tennessee  to  assist  In  the  Investigation  before  the 
grand  jury  In  that  district  of  the  so-called  'Fertilizer  Trust,'  and  In  the  trial 
of  any  suits  and  prosecutions  on  behalf  of  the  United  States,  against  the 
Virginia-Carolina  Chemical  Company,  a  corporation,  and  other  corporations 
and  individuals  arising  from  such  investigation.  Your  compensation  wUl  be 
determined  by  the  Attorney  General  upon  the  completion  of  your  services,  and 
wUl  be  payable  from  the  appropriation  for  the  enforcement  of  anti-trust  laws. 
This  appointment  is  subject  to  any  change  which  may  be  made  by  this  de- 
partment Before  entering  upon  duty,  execute  and  file  with  thlb  department 
the  costomary  oath  of  office." 

With  these  commissions,  or  letters  of  appointment,  said  Sanford 
and  Graves  repaired  to  Nashville,  Tenn.,  and  prior  to  the  commence- 
ment of  the  investigation  before  the  grand  jury  presented  their  letters 
of  appointment  to  the  United  States  attorney  for  the  Middle  district 
of  Tennessee,  who  thereupon  presented  said  Sanford  and  Graves  to 
the  honorable  United  States  circuit  judge  then  and  there  presiding, 
with  the  information  of  their  appointment,  and  stated  that  he  desired 
that  they  assist  him  in  the  investigation  before  the  grand  jury,  and 
who  were,  upon  motion  of  the  United  States  attorney,  admitted  to 
practice  law  in  this  court.  Thereupon  the  United  States  attorney  pre- 
sented said  Sanford  and  Graves  to  the  grand  jury  with  the  information 
that  they  would  assist  in  the  pending  investigation.  Sanford  and 
Graves  were  present  during  the  investigation  by  the  grand  jury  and 
assisted  and  aided  therein,  and  participated  in  the  examination  of  wit- 
nesses and  heard  the  testimony  introduced  before  the  grand  jury. 
Neither  of  said  gentlemen  were  present  in  the  grand  jury  room 
after  the  closing  of  the  testimony,  or  when  the  jury  was  deliberating 
as  to  its  findings  and  voting  upon  the  question  of  returning  the  bill 
of  indictment.  Upon  these  facts,  the  court  is  asked  to  abate  the  in- 
dictment.   Should  it  be  done? 

A  correct  answer  to  this  question  is  attended  with  difficulties.  For 
more  than  a  century  it  has  been  the  settled  policy  of  the  law  and  of  the 
courts  in  its  administration  and  enforcement  to  protect  inviolate 
the  secrecy  of  proceedings  before  grand  juries  in  th^  United  States 
courts,  and  to  guard  and  protect  them  from  every  agency  calculated 
to  influence  them  in  the  discharge  of  their  duties,  save  and  except 
the  testimony  of  witnesses  who  appear  before  them  for  examination. 
None  but  witnesses  and  the  proper  law  officers  of  the  government 
have  any  business  before  them,  and  the  latter  only  to  examine  wit- 
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oesses  and  in  a  proper  way  and  at  the  proper  time  express  his  opinion 
as  to  the  meaning^  of  the  law.  There  is  no  controversy  here  as  to 
the  proposition  ihait  the  United  States  attorney  and  his  regular  as- 
sistant may  attend  the  sessions  of  the  grand  jury  for  the  purpose  of 
examining  witnesses,  so  the  question  narrows  down  to  this:  Were 
Messrs.  Sanford  and  Graves  proper  officers  to  attend  the  sessions  of 
the  grand  jury  and  examine  witnesses  before  it? 

Their  letters  of  appointment  or  commissions  designated  them  as 
"special  assistants"  to  the  United  States  attorney.  It  is  clear  that 
they  were  not  United  States  attorneys  for  the  Middle  district  of 
Tennessee.  They  are  not  so  named  in  their  commissions.  It  is  well- 
settled  that  they  were  not  assistant  United  States  attorneys.  U.  S> 
V.  Crosthwaite,  168  U.  S.  375,  18  Sup.  Ct  107,  42  L.  Ed.  507.  There 
the  court  says: 

"We  are  of  the  opinion  that  the  better  constmction  of  section  365  is  that 
one  who  receires  a  commission  as  special  assistant  to  the  district  attorney 
for  particalar  cases,  or  for  a  single  term  of  the  court,  or  for  a  limited  time, 
is  not  an  assistant  district  attorney  within  the  meaning  of  that  section." 

There  Crosthwaite  was  appointed  special  assistant  to  the  United 
States  attorney  for  the  district  of  Idaho  under  section  363,  the  same 
section  that  authorized  the  appointment  of  Sanford  and  Graves  as 
special  assistants  to  the  United  States  attorney  for  the  Middle  district 
of  Tennessee.  He  brought  suit  against  the  United  States  for  pay  for 
his  services.  The  Attorney  General  had  declined  to  give  to  him  the 
certificate  required  by  section  365,  and  it  was  considered  by  the  court 
whether  he  could  be  paid  as  an  assistant  United  States  attorney,  and 
the  court,  as  has  been  seen,  adjudged  that  he  was  not  such  an  officer. 

That  brings  us  to  the  question:  Could  a  special  assistant  to  the 
United  States  attorney,  at  the  time  of  the  finding  of  this  indictment, 
properly  appear  before  a  grand  jury,  and  perform  the  duties  of  the 
United  States  attorney  or  his  regular  assistant  in  the  examination  of 
witnesses,  and  conduct,  or  assist  in,  the  investigations  of  the  so-called 
"Fertilizer  Trust,"  as  was  done  in  this  case?  It  is  true  that  the  com- 
missions given  to  Sanford  and  Graves  by  the  Attorney  General  set 
forth  that  they  were  appointed  to  assist  in  the  investigation  before  the 
grand  jury  in  this  district  of  the  so-called  "Fertilizer  Trust,"  but,  un- 
der what  statute,  was  the  Attorney  General  authorized  to  issue  such 
a  commission? 

The  answer  by  the  United  States  is  that  section  363,  Rev.  St.  (U. 
S.  Comp.  St  1901,  pp.  208,  209),  authorizes  it,  and  in  these  words : 

"The  Attorney-General  shall,  whenever  in  his  opinion  the  public  interest  re- 
quires it,  employ  and  retain  in  the  name  of  the  United  States,  such  attorneys 
and  counRollors  at  law  at  he  may  think  necessary  to  assist  the  district  attor- 
neys In  the  discharge  of  their  duties,  and  shall  stipulate  with  such  assistant 
attorneys  and  counsellors  the  amount  of  compensation,  and  shall  have  super- 
vision of  their  copduct  and  proceedings." 

It  is  pointed  out  the  words  used  here,  "assist  the  district  attorneys 
in  the  discharge  of  their  duties,"  are  broad  and  cover  all  duties  of 
the  district  attorney,  and  hence  must  embrace  this  duty  before  the 
grand  jury.     To  this  contention   the   defendants  respond  that  this 
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clause  in  section  363  is  limited  and  defined  by  section  366,  which  is  in 
these  words : 

"Every  attorney  and  counsellor  who  Is  specially  retained  under  the  au- 
thority of  the  Department  of  Justice  to  assist  In  the  trial  of  any  case  In  which 
the  government  Is  interested,  shall  receive  a  commission  from  the  head  of  such 
department,  as  a  special  assistant  to  the  Attorney  General  or  to  some  one  of 
the  district  attorneys,  as  the  nature  of  the  appointment  may  require,  and 
shall  take  the  oath  required  by  law  to  be  taken  by  the  district  attorneys,  and 
shall  be  subject  to  all  the  liabilities  imposed  upon  them  by  law." 

So  we  have  in  section  363  authority  for  the  Attorney  General  to 
appoint  attorneys  "to  assist  the  district  attorneys  in  the  discharge  of 
their  duties,"  and  in  section  366  we  have  the  Attorney  General  au- 
thorized to  issue  commissions  to  every  attorney  and  counsellor  re- 
tained by  the  Department  of  Justice  "to  assist  in  the  trial  of  any  case 
in  which  the  government  is  interested."  It  has  been  held  in  two  juris-: 
dictions  that  appointments  made  under  section  363  authorized  the  par- 
ties so  appointed  to  assist  the  district  attorney  in  all  of  his  duties  and 
authorized  the  appearance  of  such  special  assistant  to  the  district  at- 
torney to  go  before  the  grand  jury  and  participate  in  the  investigj^tion 
there  pending,  as  was  done  in  this  case;  such  work  being  a  part  of 
the  duties  of  the  district  attorneys.  U.  S.  v.  Cobban  (C  C.)  127  Fed. 
713;  U.  S.  V.  Twining  (D.  C.)  132  Fed.  129.  Counsel  for  the  United 
States  also  cites  U.  S.  v.  Crosthwaite,  168  U.  S.  375,  18  Sup.  Ct.  107, 
42  L.  Ed.  507,  to  sustain  this  proposition.  A  careful  examination  of 
the  latter  case  leads  to  the  conclusion  that  this  question  was  not  raised 
nor  decided  .there ;  but,  in  so  far  as  that  case  is  important  here,  it  de- 
cides that  a  special  assistant  to  the  district  attorney,  under  section  363, 
is  not  a  regular  assistant  district  attorney.  In  the  Cobban  and  Twin- 
ing Cases,  supra,  it  was  held  that  sections  363  and  366,  Rev.  St.,  were 
sections  taken  from  different  acts  of  Congress  and  should  be  construed 
entirely  independent  of  each  other,  and  that  the  language,  "to  assist 
the  district  attorneys  in  the  discharge  of  their  duties,"  in  section  363, 
was  not  limited  or  affected  by  the  language  "to  assist  in  the  trial  of 
any  case  in  which  the  government  is  interested,"  in  section  366,  and 
therefore  special  assistants  to  the  district  attorney  were  authorized  to 
assist  the  district  attorney  in  all  o^  his  duties,  including  his  duties  be- 
fore the  grand  jury.  The  learned  judges  who  decided  these  cases 
made  no  reference  to  U.  S.  v.  Crosthwaite,  supra,  where  it  is  stated 
that  sections  363,  364,  366,  and  366,  Rev.  St.,  are  the  sixteenth  and 
seventeenth  sections  of  Act  June  22,  1870,  c.  150,  16  Stat.  162,  164, 
which  were  preserved  and  reproduced  in  the  Revised  Statutes  at  the 
above  numbers.  We  think  therefore  that  they  should  be  considered 
as  parts  of-  the  same  act  and  construed  together.  U.  S.  v.  Rosenthal 
(C.  C.)  121  Fed.  868. 

We  will  so  consider  them.  As  we  have  seen,  section  363  authorizes 
the  Attorney  General  to  appoint  attorneys  and  counsellors  to  assist 
the  district  attorneys  in  the  discharge  of  their  duties,  and  fixes  the 
compensation  therefor.  Section  366  does  not  authorize  the  ap- 
pointment of  any  one,  but  provides  for  the  arming  of  the  attorneys 
and  counsellors  appointed  under  section  363  with  commissions  as 
evidence  of  their  appointment,  prescribes  the  character  of  oath  they 
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shall  take,  and  defines  their  duties  and  liabilities,  and  this,  too,  for 
those  attorneys  and  counsellors  only  who  are  specially  retained  by  the 
Department  of  Justice  in  the  trial  of  any  cases  in  which  the  govern- 
ment is  interested.  They  are  employed  and  retained  to  assist  the  dis- 
trict attorneys  in  discharging  their  duties.  These  duties  are  stated,  in 
section  366,  to  be  "to  assist  in  the  trial  of  cases."  Section  363  au- 
thorizes their  appointment  to  assist,  and  section  366  especially  states 
what  they  are  to  assist  in  doing,  viz.,  "in  the  trial  of  cases."  Certain- 
ly, the  trial  of  a  case  does  not  begin  before  a  grand  jury.  That  is  a 
secret  investigation  from  which  the  proposed  defendant  is  excluded 
and  prohibited  from  being  heard  in  person,  by  counsel,  or  through 
witnesses.  An  entirely  ex  parte  proceeding  to  determine  whether 
or  not,  upon  the  testimony  of.  the  government  witnesses  alone,  the 
accused  should  be  put  upon  his  trial  before  a  court  and  jury  of  his 
peers  of  his  own  selection,  when  and  where  he  can  be  heard  in  person, 
by  his  counsel  and  his  witnesses.    U.  S.  v.  Rosenthal,  supra. 

It  is  to  be  regretted  that  this  court  cannot  follow  the  holdings  in 
the  Cobban  and  Twining  Cases,  but  is  constrained  to  hold  that  no 
authority  existed  at  or  before  the  finding  of  this  indictment  authorizing 
the  Attorney  Generial  of  the  United  States  to  issue  a  commission  that 
would,  with  the  sanction  of  law,  authorize  special  assistants  to  the 
United  States  attorney  to  appear  before  and  participate  in  the  pro- 
ceedings of  a  grand  jury,  as  was  done  in  this  case.  The  Congress 
of  the  United  States  so  understood  the  law  to  be  at  that  time.  On 
June  30,  1906  (more  than  a  month  after  the  indictment  was  found), 
it  was  enacted  as  follows : 

'That  the  Attorney  General  or  any  officer  of  the  Department  of  Justice,  or 
any  attorney  or  counsellor  specially  appointed  by  the  Attorney  General  under 
any  provision  of  law,  may,  when  thereunto  speclflcally  directed  by  the  Attor- 
ney General,  conduct  any  kind  of  legal  proceeding,  civil  or  criminal.  Including 
Igrand  jury  proceedings  and  proceedings  before  committing  magistrates,  which 
district  attorneys  now  are  or  hereafter  may  be  by  law  authorized  to  con- 
duct, whether  or  not  he  or  they  be  residents  of  the  district  In  which  such 
proceeding  Is  brought 

"Approved  June  30,  1906." 

Act  June  30,  1906,  c.  8935,  84  Stat.  816  (U.  S.  Comp.  St  Supp.  1907,  p.  44). 

Here  we  have  Congress,  after  this  indictment  was  found,  enacting 
a  law  authorizing  the  Attorney  General  to  do  the  very  thing  that  was 
attempted  to  be  done  in  this  case ;  that  is,  appoint  special  assistants  to 
the  district  attorneys  to  assist  them  in  discharging  their  duties  in 
grand  jury  proceedings.  Mr.  Gillet,  of  the  House  Judiciary  Commit- 
tee, reported  the  bill  from  that  committee,  and  therein  said : 

"Afl  the  law  now  stands,  only  the  district  attorney  has  any  authority  to 
appear  before  a  grand  jury,  no  matter  how  Important  the  case  may  be,  and 
no  matter  how  necessary  It  may  be  to  the  Interests  of  the  government  to  have 
the  assistance  of  one  who  la  specially  or  particularly  quallfled  by  reason  of 
his  peculiar  knowledge  and  skill,  to  properly  present  to  the  grand  jury  the 
question  being  considered  by  It" 

He  understood,  and  Congress  understood,  that  at  that  time  only 
the  district  attorneys  had  authority  to  appear  before  a  grand  jury, 
no  matter  how  important  the  case  may  be. 
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Why  pass  this  act,  if  it  was  previously  the  law?  This  question  was 
asked  by  Mr.  Justice  Strong,  in  Bath  County  v.  Amy,  13  Wall.  249, 
20  L.  Ed.  539,  in  discussing  the  eleventh  and  fourteenth  sections  of 
the  Judiciary  Act  of  1789  (Act  Sept.  24,  1789,  c  20,  1  Stat.  78,  81), 
where  it  was  insisted  the  power  to  issue  certain  writs  was  given  by 
section  11,  and  wherein  by  said  section  14  that  power  was  expressly 
granted,  and  he  inquires : 

"Why  make  this  grant  If  It  had  been  previously  made  in  the  eleventh  sec- 
tion?" 

Had  the  Attorney  General  been  authorized  to  appoint  and  commis- 
sion fpecial  assistants  to  the  district  attorneys,  with  authority  to  con- 
duct! proceedings  before  the  grand  juries  of  the  country,  the  act  of 
June  30,  1906,  would  not  have  been  passed.  There  would  have  been 
no  need  for  it.  It  seems  needless  to  add  that,  if  the  contention  of 
counsel  for  the  government  as  to  the  law  prior  to  the  passage  of  the 
act  qi  June  30,  1906,  is  correct,  that  act  would  be  but  declaratory 
thereof,  and  it  would  in  no  way  affect  it.  The  court,  however,  does 
I  not  agree  with  counsel  for  the  government  in  the  contention  that  the 

I  act  of  June  30th  was  the  law  prior  to  that  date.    It  follows  therefore 

that  the  court  is  of  the  opinion  that  the  Attorney  General  of  the  Unit- 
ed States  was  not  authorized  by  law  to  confer  upon  the  special  as- 
sistants to  the  district  attorney  the  right  to  conduct  investigations  be- 
fore the  grand  jury,  as  was  done  in  this  case,  and  that  Messrs.  Sanford 
and  Graves  were  improperly  before  the  grand  jury  under  the  facts 
stated  herein  above. 

Did  their  presence  and  their  participation  in  the  proceedings  before 
the  grand  jury  influence  that  body  in  its  action? 

It  must  be  assumed  that  the  grand  jury  was  composed  of  men  of 
average  intelligence  and  information,  who  would  have  known  that 
the  government  must  have  been  greatly  interested  in  the  finding  of 
this  indictment  and  in  the  prosecution  of  the  defendants  before  it 
would  send  two  eminent  lawyers,  neither  of  whom  was  a  resident  of 
this  district,  to  Nashville  to  especially  conduct  this  investigation.  Their 
presence  there  and  participation  in  this  investigation  was  bound  to  have 
impressed  the  jury  and  conveyed  to  them  the  information  that  the  De- 
partment of  Justice  was  exceedingly  anxious  that  this  indictment  be 
found.  Who  can  say  how  far-reaching  this  influence  was,  and  what 
effect  it  had  on  the  individual  juror  when  he  came  to  vote  upon  the 
finding  of  the  indictment,  assuming,  as  we  do  and  must,  that  the  con- 
duct of  these  special  assistants  before  the  grand  jury  was  as  circum- 
spect in  every  particular  as  would  have  been  that  of  the  district  at- 
torney had  he  been  present  and  alone  conducting  the  investigation. 

As  is  said  in  U.  S.  v.  Edgerton  (D.  C.)  80  Fed,  374 : 

**There  must  not  only  be  no  improper  influence  or  suggestion  in  the  grand 
Jury  room,  but,  as  suggested  in  Lewis  v.  Oommissioners,  74  N.  C.  194,  there 
must  be  no  opportunity  therefor.  If  the  presence  of  an  unauthorized  person 
in  the  grand  Jury  room  may  be  excused,  who  will  set  bounds  to  the  abuse  to 
foUow  such  a  breach  of  the  safeguards  which  surround  the  grand  jury." 

The  same  authority  holds  that  the  rule  that  no  person  other  than 
the  witness  and  the  legally  authorized  attorney  for  the  government 
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can  be  present  during  the  sessions  of  the  grand  jury  is  inherent  in 
the  grand  jury  system  with  all  the  force  of  a  statutory  enactment. 

In  Wilson  v.  State,  70  Miss.  695,  13  South.  225,  35  Am.  St.  Rep. 
664,  the  court  said : 

"It  is  a  serious  mistake  to  suppose  that  the  right  of  one  accused  or  sus- 
pected of  a  crime  to  the  orderly  and  impartial  administration  of  the  law  be- 
gins only  after  indictment  Immunity  from  prosecutions  for  Indictable  of- 
fenses, except  by  presentment  by  the  grand  jury,  is  declared  and  preserved  by 
the  organic  law  of  this  and  all  other  states,  and  though,  by  reason  of  the 
secrecy  of  the  proceedings  before  that  body.  Its  action  is  seldom  brought  in 
review,  it  cannot  be  doubted  that  one  whose  acts  are  there  the  subject  of  in- 
vestigation is  as  much  entitled  to  the  just,  impartial,  and  unbiased  judgment  of 
that  body  as  he  is  to  that  of  the  petit  jury  on  his  final  trial." 

In  Jacob  Sharp's  Case,  107  N.  Y.  476,  14  N.  E.  348,  1  Am.  St.  Rep. 
851,  the  court,  through  Judgfe  Peckham  (now  of  the  Supreme  Court 
of  the  United  States),  said : 

"The  law  must  protect  all  who  come  within  its  sphere,  whether  the  person 
who  involies  its  protection  seems  to  be  sorely  pressed  by  the  weight  of  the 
inculpatory  evidence  or  not.  It  cannot  alter,  for  the  purpose  of  securing  the 
conviction  of  one  who  may  be  called  or  regarded  as  a  great  criminal,  and  yet 
be  invoked  for  the  purpose  of  sheltering  an  innocent  man.  In  the  eyes  of  the 
law,  all  are  innocent  until  convicted  In  accordance  with  the  forms  of  law,  and 
by  a  close  adherence  to  Its  rules." 

To  this  doctrine  this  court  subscribes.    Let  it  be  repeated : 

"In  the  eyes  of  the  law,  all  are  Innocent  until  convicted  in  accordance  with 
the  forms  of  law,  and  by  a  close  adherence  to  its  rules.** 

The  result  is  that  the  demurrer  to  the  replication  is  sustained,  the 
plea  in  abatement  allowed,  and  the  indictment  quashed. 

Orders  will  be  entered  consistent  with  the  views  expressed  in  this 
opinion. 


McGOVERN  v.  DAVID  KAUFMAN'S  SONS  CX). 
(District  CJourt,  B.  D.  New  Yorli.    July  8,  1908.) 

OONTBACTS— REQUISrrES— CONDITTONAI.  ACCEPTANCE   OF  OFFEB.     » 

Respondents,  desiring  to  bid  for  the  purchase  of  a  large  quantity  of 
scrap  iron  offered  for  sale  by  the  United  States  on  the  Isthmus  of  Pana- 
ma to  be  removed  within  30  days,  appJied  to  libelant  for  a  proposition  to 
furnish  vessels  to  remove  the  iron,  if  purchased,  to  New  York,  and  libel- 
ant replied  that  his  firm  had  an  offer  from  a  steamship  company,  the 
terms  of  which  he  stated.  Respondents  acknowledged  receipt  of  the 
proposal,  stated  that  they  had  made  a  bid  based  thereon,  and  that  "if 
successful  we  will  be  glad  to  place  this  business  with  you.'*  The  bid 
was  not  accepted  because  it  did  not  meet  the  requirement  to  remove  the 
iron  within  30  days,  and  respondents  thereupon  modified  it  in  that  re- 
spect and  on  its  acceptance  contracted  with  another  steamship  company 
to  do  the  freighting.  Held,  that  they  were  under  no  contract  obligation 
to  libelant's  firm  which  required  them  to  consult  him  before  changing 
their  bid  or  to  give  him  an  opportunity  to  change  his  proposal  to  conform 
to  the  new  bid  before  contracting  with  another,  and  were  not  liable  for 
damages  for  breach  of  contract,  either  to  libelant's  firm  or  to  the  undis- 
closed steamship  company  on  whose  behalf  it  proposed  to  contract  for  the 
carriage. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  11,  Contracts,  S  96.] 
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In  Admiralty. 

Wheeler,  Cortis  &  Haight  (Charles  S.  Haight  and  John  W.  Grif- 
fin, of  counsel),  for  libelant. 

Wallace,  Butler  &  Brown  (Howard  S.  Harrington,  of  counsel),  for 
respondent 

CHATFIELD,  District  Judge.  In  the  month  of  August,  1906,  the 
United  States  government  offered  for  sale  and  removal  some  7,000 
tons  of  scrap  iron  and  old  machinery,  which  material  was  at  Cristobal, 
upon  the  Isthmus  of  Panama,  and  which  by  the  terms  of  the  offer, 
under  date  of  August  3,  1906,  circular  No.  322,  of  the  Isthmian  Canal 
Commission,  was  to  be  removed  within  30  days  from  date  of  notice 
to  remove,  with  right  of  resale  if  not  so  removed.  The  circular  also 
stated  that  the  material  would  be  sold  as  it  lay  on  docks  at  Cristobal 
or  Colon,  within  reach  of  the  ship's  tackles,  and  must  be  removed  by 
the  purchaser  entirely  at  his  own  expense.  Other  provisions  were 
included  in  the  circular,  which  has  been  placed  in  evidence,  and  the 
respondent  proceeded  to  make  a  bid  for  this  material.  The  proposals 
were  to  be  opened  upon  the  31st  day  of  August,  1906,  at  10 :30  a.  m., 
at  the  office  of  the  Commission  in  Washington.  One  Alexander  Kauf- 
man, a  member  of  respondent's  firm,  applied  to  the  libelant,  Thomas 
B.  McGovern,  who  was  a  member  of  the  firm  of  Sonntag,  McGovem 
&  Donnell,  about  the  29th  of  August,  after  a  conversation  by  tele- 
phone, to  secure  ships  for  bringing  the  material  to  Elizabethport,  N.  J. 
Mr.  McGovem,  on  the  same  day,  wrote  to  the  respondent  that  his 
firm  had  the  following  firm  offer  from  a  steamship  company : 

•*They  will  furnish  tonnage  for  the  carrying  forward  of  about  7,000/8,000 
tons  of  scrap  iron  from  Colon  or  Cristobal,  Isthmus  of  )?anama,  to  New  *York, 
under  the  following  conditions:  They  agree  to  have  steamers  In  readiness  to 
transport  this  material  from  either  of  the  above-mentioned  loading  berths 
within  45  days  of  acceptance  of  the  bid  of  the  successful  bidder  by  the  Isthmi- 
an Canal  Commission,  and  to  move  it  in  lots  of  from  2»000^,000  tons^  the 
size  of  the  vessel  at  their  option.  Cargo  to  be  delivered  to  them  within  reach 
of  vessel's  tackles  at  loading  port  as  fast  as  ship  can  take  it  in,  but  not  less 
than  350  tons  per  day,  and  to  be  received  at  destination  as  fast  as  ship 
,can  put  it  out,  working  both  loading  and  discharging  with  all  hatches.  They 
agree,  if  desired  by  charterers,  to  discharge  the  scrap  iron  onto  cars  at  destina- 
tion, provided  by  so  doing  there  is  no  delay  in  the  dispatch  of  the  ship,  and 
that  trimming  into  cars  is  not  for  account  of  steamer.  Steamer  to  be  free 
of  wharfage  at  loading  and  discharging  berths.  Rate  of  freight  to  be  $3.40 
per  ton  of  2,240  lbs.  This  bid  is  made  on  material  covered  by  Isthmian 
Canal  Commission's  circular  No.  322,  and  is  made  only  in  the  event  of  the 
Commission  deciding  on  you  as  a  successful  bidder.  We  would  further  say 
that  delivery  can  be  made  at  Elizabethport,  provided  there  is  sufficient  water 
there  for  the  vessels  to  lie  safely  at  the  wharf,  and  you  should  stipulate  In 
your  bid  that  wharfage  is  to  be  free  at  Colon  or  Cristobal.  We  understand 
that  ^e  rate  of  wharfage  there  is  $35  per  day,  but  the  government  customari- 
ly give  free  wharfage  for, vessels  talking  cargoes  for  them.  We  learn  the 
Maryland  Steel  Company  and  Joseph's  are  both  biddiug  on  this  scrap.  We 
shall,  of  course,  expect,  in  the  event  of  your  being  the  successful  bidder,  that 
yon  will  place  the  freighting  of  this  cargo  through  u&" 

And  upon  the  30th  of  August  the  respondent  replied  as  follows: 
•*We  are  In  receipt  of  your  favor  of  the  2&th,  in  which  you  express  your 
willingness  to  transport  a  tonnage  of  scrap  iron  offered  for  sale  by  the  Isthmi- 
an Canal  Commission  at  Colon  or  Cristobal,  Isthmus  of  Panama,  on  basis 
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• 

Of  $3.40  per  gross  ton  to  Ellzabethport,  N.  J.,  or  New  York  City,  provided 
you  obtain  free  wharfage  at  both  points,  based  upon  45  days*  time  in  which  to 
commence  loading  of  same  from  official  notice  and  30  days*  time  in  which  to 
make  removal  of  the  entire  tonnage.  We  have  submitted  our  proi)osition 
accordingly,  and  If  successful  we  will  be  glad  to  place  this  business  with  you 
and  also  take  up  question  as  to  specific  destination.  In  the  meantime  we  will 
thank  you  -for  the  interest  and  prompt  attention  manifested  and  will  file 
your  letter  for  future  reference." 

After  the  opening  of  the  bids  upon  the  31st  of  August,  there  is  a 
disagreement  in  the  testimony  as  to  the  sequence  of  events ;  but  it ' 
seems  to  be  undisputed  that  telephonic  conversations  ensued  between 
Mr.  McGovem  and  the  Kaufmans;  that  Alexander  Kaufman,  the 
member  of  the  firm  who  had  started  the  negotiations,  saw  Mr.  Mc- 
Govern  in  New  York,  and  spoke  to  him  about  seeing  Mr.  Ross,  the 
chief  purchasing  agent  of  the  Commission,  at  the  Hotel  Waldorf; 
that  Ex-Governor  Voorhees,  of  New  Jersey,  as  counsel  for  the  re- 
spondent, went  to  Washington,  and  upon  the  6th  day  of  September, 
1906,  communicated  by  telephone  with  the  Kaufmans,  to  the  effect 
that  their  bid  could  not  be  accepted,  because  of  the  additional  condi- 
tions imposed.  It  should  be  stated  here  that  the  bid  of  the  Kaufmans, 
as  filed  on  the  printed  blank,  with  relation  to  lot  No.  1,  lot  No.  2, 
and  lot  No.  3,  stated  that  "removal  will  be  commenced  within  46  days 
and  completed  within  75  days,"  although  in  the  printed  proposals,  in 
the  same  sheet,  it  was  specified,  as  has  been  stated,  that  the  material 
must  be  removed  within  30  days,  under  penalty.  Gov.  Voorhees  then 
withdrew  all  conditions  as  to  the  time,  the  bid  of  respondent  was  ac- 
cepted, it  entered  into  an  agreement  with  the  Tweedie  Trading  Com- 
pany, which  is  set  forth  in  the  testimony,  and  the  goods  were  brought 
to  New  York  upon  the  Tweedie  Trading  Company's  ships. 

It  appears  from  the  testimony  that,  subsequent  to  the  original  nego- 
tiations with  Mr.  McGovem  and  to  the  filing  of  the  bid,  the  respond- 
ent learned  that  it  would  be  compelled  to  pay  duty  upon  any  of  the 
iron  which  might  be  classified  as  of  foreign  manufacture,  and  the 
rate  of  transportation  with  the  Tweedie  Trading  Company  was  $1.10 
per  ton.  It  also  appears  from  the  testimony  that  the  removal,  in  fact^ 
took  46  days,  and  that  the  respondent  was  compelled  to  pay  a  pen- 
alty therefor ;  but  the  arrangement  of  the  respondent  with  the  Twee- 
die Trading  Company,  if  successfully  carried  out,  would  have  ac- 
complished the  removal  within  the  specified  30  days.  Between,  the 
interval  of  the  first  telegram  from  the  Kaufmans  to  McGovem,  upon 
the  29th  of  August,  and  the  writing  of  the  letter  by  him,  Mr.  Mc- 
Govem procured  an  offer  from  the  Munson  Steamship  Line,  which 
offer  was  the  basis  of  the  letter  written  by  Sonntag,  McGovem  &  IJon- 
nell,  upon  August  29th,  above  set  forth.  At  the  same  date,  between 
Labor  Day  and  the  6th  day  of  September,  1906,  Mr.  McGovem  and 
his  agent,  Mr.  Battie,  made  some  inquiry  as  to  the  necessity  for  the 
conditions  contained  in  the  Munson  Company's  offer,  and  the  Munson 
Company  expressed  its  willingness  and  ability  to  fumish  vessels  im- 
mediately at  Colon  or.  Cristobal.,  Upon  the  6th  day  of  September,  Mr. 
McGovem,  on  behalf  of  his  firm,  wrote  to  the  Kaufmans  asking  for 
information,  and  referring  to  the  fact  that  reports  in  the  press  had 
been  noticed  by  the  steamship  people  to  the  effect  that  the  respondent 
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had  received  the  award  for  the  scrap  iron,  and  that  instructions  as 
to  the  movements  of  steamships  was  desired.  In  reply  to  this  letter, 
the  respondent  sent  the  following : 

"Replying  to  your  favor  of  the  6th  the  deal  with  the  govemment  fell 
through  so  fac  as  yoar  proposition  was  concerned." 

Upon  the  11th  of  September  the  firm  of  Sonntag,  McGovern  & 
Donnell  wrote  to  the  respondent  to  the  effect  that  they  considered : 

•That  the  correspondence  which  passed  between  us  constituted  a  prelimi- 
nary contract,  the  performance  of  which  was  dependent,  only,  upon  your 
bid  being  accepted  by  the  Panama  Canal  Gommission.  The  obligation  on  the 
part  of  the  stc^amship  company,  to  supply  you  with  the  necessary  service  at 
a  fixed  rate,  and  your  obligation  to  furnish  them  with  the  material  to  be 
carried,  were  mutual.  This  view  of  the  matter  is  shared  in  by  the  steamship 
company,  who  propose  to  hold  you  responsible." 

The  firm  of  Sonntae,  McGovern  &  Donnell  then  assigned  to  Mr. 
McGovem  its  cause  of  action  under  the  alleged  breach  of  contract, 
which  contract  is  stated  in  the  assignment  to  have  been  made  on  or 
about  the  30th  day  of  August,  between  the  firm  of  Sonntag,  McGovern 
&  Donnell  and  David  Kaufman's  Sons  Company.  The  Munson  Steam- 
ship Line,  a  corporation,  also  assigned  on  the  26th  day  of  November, 
1906,  its  claims  and  demands  against  the  Kaufman  Company,  arising 
out  of  the  breach  of  contract  made  on  or  before  the  30th  day  of  Au- 
gust, between  the  said  steamship  company  and  the  said  Kaufman  Com- 
pany, whereby  the  said  Munson  Steamship  Line  agreed  to  transport 
7,000  to  8,000  tons  of  scrap  iron  from  the  Isthmus  of  Panama  to 
New  York. 

So  far  as  the  statement  of  facts  above  narrated  is  concerned,  it  is 
believed  that  there  is  no  dispute  upon  the  record.  The  principal  dif- 
ference of  fact  arose  over  the  time  of  the  alleged  interview  between 
Mr.  Kaufman  and  Mr.  McGovern  before  seeing  Mr.  Ross,  Canal  Com- 
missioner, and  the  details  of  that  interview.  The  respondent  also 
testified  that  Mr.  McGovern  insisted  at  all  of  the  interviews  over  the 
telephone,  between  the  30th  of  August  and  the  6th  of  September,  upon 
a  rigid  adherence  to  the  terms  of  the  bids  with  reference  to  the  45 
days  and  30  days,  while  Mr.  McGovem  testified  that  he  had  communi- 
cated to  the  Kaufmans  the  information  that  the  steamship  company 
had  said  that  Kaufman's  bid  was  high,  that  some  question  had  arisen 
as  to  the  condition  of  the  loading,  and  that  he  would  see  what  the 
steamship  company  could  do  about  modifying  these  conditions.  It 
is  evident  that  the  information  that  duty  would  be  collected  upon  for- 
eign material,  and  that  the  Tweedie  Trading  Company  would  under- 
take the  contract  at  about  one-third  the  rate,  explains  sufficiently  the 
reason  why  the  respondent  entered  into  a  contract  with  the  Tweedie 
Trading  Company,  rather  than  with  Sonntag,  McGovern  &  Donnell, 
and  the  respondent  cannot  be  blamed  therefor,  if  it  had  the  right  so 
to  do.  It  is  rather  difficult  to  see  how  Mr.  McGovem  could  have  been 
in  communication  with  the  Kaufmans  with  reference  to  a  modification 
of  his  proposal,  prior  to  the  writing  of  the  letter  of  September  6th, 
which  is  above  set  forth,  and  from  this  fact,  and  inasmuch  as  it  is 
uncontradicted  that  Mr.  Ross  was  at  the  Waldorf  upon  the  30th  of 
August,  the  libelant  does  not  seem  to  have  sustained  the  burden  of 
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proof,  in  order  to  show  that  his  assignors  communicated  to  the  re- 
spondent any  modifications  of  their  proposal  which  they  were  willing 
to  make,  or  that  any  suggestion  of  modification  (if  suggested)  was 
accepted. 

Considerable  argument  has  been  had  and  some  testimony  was  taken 
with  reference  to  the  rate  of  loading  and  the  terms  of  the  offer  of 
the  Munson  Steamship  Company,  as  compared  with  the  contract  made 
with  the  Tweedie  Trading  Company;  but  it  seems  to  be  immaterial, 
for  neither  the  original  proposition  nor  the  contract  made  with  the 
government  contained  anything  except  the  statement  that  the  material 
is  to  be  furnished  at  the  dock,  and  therefore  the  questions  of  free 
wharfage  and  rate  of  loading  did  not  interfere  with  the  Tweedie  Trad- 
ing Company  contract,  nor  did  it  interfere  and  was  not  even  included 
in  the  proposal  of  the  Kaufmans  to  the  government,  based  on  the 
Munson  Line  proposition.  This  takes  it  out  of  the  power  of  the  re- 
spondent to  object  that  the  Munson  Line  proposal  was  unavailable  for 
these  reasons;  but,  on  the  other  hand,  nothing  is  added  thereby  to 
the  rights  of  the  libelant,  if  the  Kaufmans  were  in  a  position  to  make 
a  contract  with  the  Tweedie  Trading  Company  with  impunity. 

The  theory  upon  which  the  libelant  has  brought  his  suit  seems  to 
be  materially  at  variance  with  the  understanding  of  the  respondent  as 
to  the  rights  of  the  libelant's  assignors,  against  which  their  arguments 
and  testimony  are  directed.  The  issue  seems  to  be  one  of  law,  rather 
than  of  fact,  while  the  witnesses  for  the  respondent  have  in  certain 
particulars  raised  issues  of  fact,  and  have  given  testimony  to  strength- 
en their  positions  which  is  not  particularly  persuasive,  but  which  never- 
theless does  not  bear  upon  the  question  of  law  involved.  The  libelant 
is  an  assignee.  One  of  his  alleged  causes  of  action  is  for  the  profits 
of  his  firm  in  the  form  of  commissions  on  the  amount  which  would 
have  been  paid  to  the  steamers  carrying  the  scrap  iron.  The  other 
cause  of  action  is  the  damage  which  the  Munson  Line  is  alleged  to 
have  sustained  because  it  did  not  get  the  contract  through  the  agency 
of  Mr.  McGovern's  firm.  The  Munson  Line  boats  are  stated  to 
have  proceeded  to  New  York  in  ballast,  rather  than  with  the  freight  of 
this  lot  of  scrap  iron.  It  is  unnecessary  at  this  time  to  consider  the 
question  of  damage,  or  whether  the  measure  of  damage  would  be  the 
prospective  amount  of  freight  charges,  rather  than  the  actual  loss  in- 
volved in  the  delay,  aside  from  prospective  profits;  but  it  is  difficult 
to  perceive  upon  what  theory  the  Munson  Line  have  any  claim  which 
they  could  assign  to  Mr.  McGovem.  If  the  Munson  Line  had  a  bind- 
ing contract  with  McGovern's  firm,  then  McGovern's  firm  would  be 
charging  damage  because  of  its  obligation  to  the  Munson  Line,  and  it 
is  impossible  to  see  how  an  undisclosed  principal  can  have  a  cause  of 
action  for  breach  of  contract,  when  the  question  at  issue  is  whether 
the  so-called  agent  of  the  undisclosed  principal  had  made  a  binding 
agreement  between  another  party  and  himself  as  principal,  which 
agreement  was  to  be  carried  out  by  entering  into  a  second  agreement 
with  the  person  claiming  to  be  the  undisclosed  principal. 

Upon  this  view  of  the  case,  it  is  apparent  that  if  any  cause  of  action 
existed  it  belonged  to  Mr.  McGovern  personally,  or  to  his  firm,  and 
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arose  out  of  their  loss  of  profits  or  damage  from  the  act  of  the  re- 
spondent, and  might  be  claimed  to  include  the  amount  of  liability  or 
the  amount  which  the  firm  had  been  compelled  to  pay  to  the  Munson 
Line;  but  it  is  apparent  from  the  testimony  that  nothing-  has  been 
paid  to  the  Munson  Line,  nor  has  the  Munson  Line  claimed  any  cause 
of  action  against  Sonntag,  McGovern  &  Donnell,  and  it  is  difficult  to 
see,  so  far  as  the  testimony  in  this  case  is  concerned,  how  the  Munson 
Line  could  have  any  claim,  unless  Sonntag,  McGovern  &  Donnell  had 
previously  recovered  from  the  respondent  some  amount  in  lieu  of  or 
representing  damages  for  the  delay  of  the  vessels  to  be  used  in  the 
proposed  work  while  the  matter  was  in  abeyance.  The  cause  of  ac- 
tion must  therefore  be  looked  at  entirely  from  the  standpoint  of  Sonn- 
tag, McGovern  &  Donnell,  and  is,  in  effect,  that  at  the  request  of  the 
respondent  they  made  certain  proposals,  to  be  used  by  the  respondent 
in  bidding,  and  that  a  mutual  relation  existed  between  the  McGovern 
firm  and  the  respondent  with  regard  to  the  putting  in  of  the  proposed 
bid,  by  which  mutual  relation  each  party  was  bound  to  keep  good  faith 
with  the  other. 

The  respondent  claims  that  this  mutual  good  faith  did  not  extend 
to  an  agreement  to  report  upon  the  progress  of  the  bid  and  negotiate 
further  in  order  to  have  the  bid  accepted,  if  modified,  and  the  respond- 
ent denies  any  conversations  or  communications  subsequent  to  the  orig- 
inal discussions  by  which  it  could  be  held  to  what  would  be  equivalent 
to  a  partnership  relation  in  the  putting  in  of  the  bid.  The  libelant, 
on  the  other  hand,  is,  in  effect,  claiming  that  a  contract  in  the  nature 
of  a  partnership  had  been  entered  into,  by  which  the  libelant's  firm  and 
the  respondent  had  agreed  that  respondent  should  put  in  a  bid  to  the 
government,  and  both  parties  should  endeavor  to  have  the  bid  accept- 
ed, and  that  both  parties  should  profit  in  the  transaction  if  any  bid 
were  accepted,  and  this  involves  upon  the  libelant's  part  a  denial  of 
the  claim  that  the  offer  communicated  through  Mr.  McGovern  was 
nothing  more  than  a  proposal,  which  would  riot  ripen  into  a  contract 
until  accepted  or  rejected  by  the  respondent.  The  respondent  con- 
tends that  its  acceptance  or  rejection  of  this  proposal  was  not  depend- 
ent alone  upon  its  obtaining  any  contract  whatever  with  the  United 
States.  The  issue  of  the  case  is,  in  reality,  whether  the  making  of 
any  contract  with  the  government  was  of  itself  an  acceptance  of  the 
offer  communicated  through  Mr.  McGovern,  and  bound  the  respond- 
ent to  deal  with  McGovern's  firm  as  partners  of  the  Kaufmans,  or 
as  having  an  interest  in  the  government  contract. 

This  question  must  turn  entirely  upon  the  language  of  the  two 
letters  exchanged  upon  August  29th  and  30th,  inasmuch  as  the  libelant 
does  not  satisfactoril)r  show  any  modification  of  the  agreement  there- 
after. There  is  nothing  in  the  letter  of  McGovern's  firm  to  the  re- 
spondent, under  date  of  August  29th,  supra,  to  indicate  more  than  a 
proposal,  which  could  be  accepted  or  rejected  as  the  respondent  saw; 
fit,  until  the  last  clause  is  reached,  which  is  to  the  effect  that  the  Mc- 
Govern firm  expect  the  respondent  to  place  the  contract  with  them,  in 
the  event  of  being  a  successful  bidder,  in  such  language  as  to  imply 
that  the  words  "on  any  terms"  are  to  be  understood ;  but,  even  with 
these  words  included,  it  is  difficult  to  see  how  the  Munson  Line  would 
1C3F.— « 
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become  party  to  the  arrangement.  The  acceptance  of  August  30th  was 
to  the  effect  that  a  bid  had  been  based  upon  46  days  to  commence  and 
30  days'  time  to  remove,  and  stated : 

"We  have  submitted  our  proposition  accordingly,  and  if  successful  we  will 
be  gind  to  place  this  business  with  you." 

It  can  be  readily  seen  that  the  contract  was  what  is  frequently  called 
"unilateral."  Unless  withdrawn,  the  proposition  of  the  McGovem 
Company  could  be  accepted  by  the  respondent.  But  it  is  difficult  to 
see  what  contract  the  respondent  made  with  the  McGovem  Company, 
other  than  an  agreement  to  submit  the  bid,  based  upon  the  proposed 
offer,  and,  if  that  bid  were  successful,  that  the  respondent  might  ac- 
cept the  offer,  and  agreed  to  do  so  if  the  offer  were  kept  open.  The 
entire  trouble  with  the  case  has  arisen  from  the  fact  that,  when  it 
became  necessary  to  shorten  the  time  of  operation,  it  appeared  that 
the  price  could  be  cheapened  by  dealing  with  the  Tweedie  Trading 
Company,  and  the  question  of  duty  upon  materials  also  came  in,  m- 
stead  of  the  prices  for  freighting  rising  as  the  difficulties  increased. 

The  libelant  has  sued  upon  his  original  contract,  as  modified;  but 
the  burden  of  proof  as  to  the  acceptance  of  a  modification  by  the  re- 
spondent does  not  seem  to  be  met.  The  original  contract  seems  to 
have  been  the  basis  of  negotiations  until  after  the  refusal  to  accept 
the  bid  offered  by  the  United  States  government,  and  while  courtesy 
and  fair  dealing  might  have  demanded  that  the  respondent  communi- 
cate with  Mr  McGovem,  and  thus  give  him  an  opportunity  to  change 
his  offer,  and  to  compete  with  the  Tweedie  Trading  Company's  bid, 
there  does  not  seem  to  have  been  any  legal  obligation  upon  the  respond- 
ent by  which  it  was  bound  to  accept  any  offer  by  Mr.  McGovem  to 
enter  into  another  arrangement.  If  the  United  States  had  refused  the 
proposition  and  called  for  new  bids,  no  cause  of  action  could  have  been 
alleged,  and  what  happened  was  in  effect  the  making  of  a  new  bid  by 
the  Kaufmans,  at  a  time  when  they  were  under  no  obligation  to  Mr. 
McGovem  or  the  Munson  Steamship  Company  to  deal  with  them  fur- 
ther, if  the  original  bid  was  not  accepted.  All  parties,  including  the 
Munson  Line,  seem  to  have  been  indulging  in  a  speculation  upon  the 
govemment  proposal,  and  resultant  loss,  when  the  particular  specula- 
tion failed  to  turn  out  favorably,  does  not  of  itself  prove  legal  dam- 
age for  which  a  fellow  speculator  can  be  held  responsible. 

The  libel  will  be  dismissed. 


TIBRNET  V.  HELVETIA  SWISS  FIRE  INS.  00. 

(Circuit  Gourt,  E.  D.  New  York.    February  6»  190&    On  Rehearing,  March  4, 

1008.) 

1.   CJOUBTS—JUKISDICTION   OF   FEDERAL   OOUBTS— ACTION    BY  ASSIGNEE. 

A  Circuit  Court  of  the  United  States  is  without  jurisdiction  of  an  ac- 
tion brought  by  the  assignee  of  a  chose  in  action,  even  though  plaintiff 
tod  defendant  are  citizens  of  different  states,  or  one  is  an  alien,  unless 
plaintiff's  assignor  could  have  maintained  his  suit  in  the  same  jurisdic* 
tion. 

[Ed.  Note. —  For  cases  in  point,  see  Cent  Dig.  vol.  18»  Courts,  SH  86&- 
874.J 
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2.  Removai.  of  CAU8E&— Motion  to  Remaud— Subbbqusnt  Genbbal  Appeae- 

▲NGB. 

After  the  removal  of  a  cause  into  a  federal  court  in  a  district  in  which 
the  defendant  could  not  originally  have  been  sued  in  such  court,  and  the 
filing  of  a  motion  to  remand,  defendant  cannot  improve  his  position  by 
entering  a  general  appearance. 

&  OOITBTS— JUBISDIOTION   OF  FEDERAL  OOUBl^-SUIT  AOAINBT  AXIEW— DlSTRICTT 

OF  Suit. 

A  suit  by  a  citizen  of  the  United  States  against  an  alien  can  only  be 
maintained  in  a  federal  court  in  a  district  in  which  valid  service  can  be 
made  on  the  defendant 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  13,  Courts,  S  810.] 

4.  Same. 

The  facts  that  an  alien  corporation  is  authorized  to  do  business  in  a 
state,  and  that  under  the  state  law  service  of  process  in  any  suit  against 
such  cori)oratioh  may  be  made  on  an  officer  of  the  state,  do  not  give  a 
federal  court  within  the  state  Jurisdiction  of  a  suit  against  such  corpora- 
tion, where  it  does  not  appear  ^hat  service  was  made,  or  could  have  been 
made,  within  the  district  of  such  court,  and  the  fact  that  defendant  is 
authorized  to  do  business  in  the  district  is  not  sufficient  to  authorize 
service  to  be  made  therein,  unless  it  is  actually  so  doing  business. 

PSd.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  18,  Courts,  (  814.] 

On  Motion  to  Remand  to  State  Court,  and  Motion  for  Leave  to 
Amend  Petition  for  Removal. 

Sullivan  &  Cromwell  (Royall  Victor,  of  counsel),  for  plaintiff. 
Wallace,  Butler  &  Brown  (Frederick  B,  Campbell,  of  counsel),  for 
defendant. 

CHATFIELD,  District  Judge.  The  plaintiff  herein  is  the  assignee 
of  some  14  judgment  creditors,  each  one  of  whom  was  the  plaintiff  in 
a  separate  Action  against  the  defendant  (a  corporation  of  Switzerland, 
and  therefore  an  aUen)  in  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  California;  judgments  in  all  of  the  actions 
having  been  entered  upon  the  24th  day  of  August,  1907,  and  since  that 
date  assigned  to  the  plaintiff.  The  present  action  was  begun  in  the 
Supreme  Court  of  Kings  county,  in  the  state  of  New  York,  and  an 
order  for  removal  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  New  York  was  made,  upon  the  petition  of  the 
defendant  (appearing  specially  for  that  purpose),  on  the  ground  that 
the  action  was  between  a  citizen  of  the  United  States  and  an  alien, 
and  that  the  plaintiff  resided  in  the  Eastern  District  of  New  York. 
Prior  to  the  removal,  and  at  the  institution  of  the  suit,  an  attachment 
had  been  obtained  upon  certain  funds  deposited  by  the  defendant  in 
the  Central  Trust  Company  of  New  York,  and  after  the  entry  of  the 
order  of  removal  a  judgment  on  default  was  obtained  in  the  state  court 
by  the  plaintiff,  claiming  that  no  jurisdiction  existed  in  the  United 
States  Circuit  Court,  and  that  therefore  the  removal  proceedings  could 
be  treated  as  of  no  eflFect,  and  as  if  they  had  not  taken  place.  This 
judgment  on  default  has  since  been  vacated,  and  an  appeal  from  the 
order  vacating  the  default  is  pending  in  the  state  courts.  To  further 
complicate  the  situation,  the  defendant,  upon  ascertaining  that  his  peti- 
tion for  removal  should  have  contained  a  specific  allegation  that  the 
causes  of  action  assigned  to  the  plaintiff  could  originally  have  been 
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brought  in  the  United  States  court,  moved  in  the  state  court  to  vacate 
the  order  of  removal,  in  order  to  allow  an  amendment  of  his  petition, 
and  this  motion,  as  it  seems,  was  properly  denied;  jurisdiction  over 
the  parties,  at  least,  having  already  passed  to  this  court.  The  record 
on  removal  having,  accordingly,  been  filed  in  this  court,  on  the  6th 
day  of  November,  1907,  and  the  defendant  having  interposed  an  an- 
swer in  this  court,  upon  the  11th  day  of  November,  190T,  a  motion  to 
remand  for  lack  of  jurisdiction  was  made  by  the  plaintiff,  and  a  mo- 
tion for  leave  to  amend  its  petition  for  removal  was  made  by  the  de- 
fendant.   These  motions  are  now  before  the  court. 

The  defendant  claims  that  the  United  States  Circuit  Court  for  the 
Northern  District  of  California  had  jurisdiction  of  each  of  the  14 
causes  of  action  on  which  judgment  was  obtained  by  the  plaintiffs, 
and  that  the  citizenship  of  those  plaintiffs  is  apparent  from  the  record, 
inasmuch  as  each  suit  was  alleged  to  have  been  duly  brought  in  said 
Circuit  Court.  The  defendant  in  each  case  being  an  alien,  and  the 
claim  being  advanced  that  suits  between  aliens  are  not  within  the  juris-  ' 
diction  of  the  United  States  courts,  it  is  argued  that  necessarily  each 
plaintiff  must  have  been  a  citizen  of  some  state  of  the  Union.  The 
papers  on  removal,  as  now  on  file  in  this  court,  contain  a  record  also 
of  the  application  for  an  amendment  to  those  removal  papers  made  in 
the  state  court,  and  the  affidavits  upon  which  an  amendment  was 
obtained  by  the  plaintiff  contain  copies  of  the  original  judgments  in 
the  Circuit  Court  of  California,  as  well  as  the  assignment*  of  those 
judgments  to  the  plaintiff. 

The  citizenship  of  the  plaintiffs  in  those  actions  does  not  appear  in 
any  of  the  papers,  with  the  exception  of  that  of  the  Gutta  Percha  & 
Rubber  Manufacturing  Company  of  New  York,  a  corporation  (but 
there  is  nothing  to  show  in  which  district  of  the  state  oi  New  York 
this  corporation  has  its  residence),  and  Mrs.  Margaret  H.  Fuller,  to 
whose  assignment  is  attached  a  p>ower  of  attorney  reciting  that  Mrs. 
Fuller  is  of  the  city  and  county  of  San  Francisco,  state  of  California. 
These  allegations  might  be  sufficient  to  bring  the  application  for  amend- 
ment within  the  doctrine  of  Kinney  v.  Columbia  Savings,  etc.,  Ass'n, 
191  U.  S.  78,  24  Sup.  Ct.  30,  48  L.  Ed.  103,  provided  jurisdiction  of 
the  plaintiff's  cause  of  action  could  depend  upon  a  showing  of  juris- 
diction in  the  United  States  Circuit  Court  as  to  some  of  the  plaintiff's 
assignors;  the  balance  of  the  assignors  being  disregarded.  Or,  if 
the  plaintiff's  causes  of  action  are  separable,  amendment  might  be 
allowed  as  to  the  two  causes  of  action  referred  to  above,  if  originally 
these  two  causes  of  action  could  have  been  maintained  in  the  United 
States  Circuit  Court  for  this  district.  But  without  voluntary  appear- 
ance, at  least,  it  seems  that  no  one  of  the  plaintiffs  could  have  main- 
tained an  action  against  the  defendant  in  the  United  States  Circuit 
Court  of  this  district,  and,  as  was  said  in  Utah-Nevada  Co.  v.  De 
Lamar,  133  Fed.  113,  66  C.  C.  A.  179,  the  Circuit  Court  of  the  United 
States  cannot  retain  jurisdiction  of  an  action  brought  by  the  assignee 
of  a  chose  in  action,  even  though  the  plaintiff  is  a  citizen  of  another 
state  than  the  defendant,  unless  the  assignor  of  the  plaintiff  could  have 
maintained  his  suit  in  the  same  jurisdiction.  To  the  same  effect  is 
Mexican  National  Railroad  Co.  v.  Davidson,  157  U.  S.  201,  15  Sup. 
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Ct.  563,  39  L.  Ed.  672,  and  Cochran  and  Fidelity  &  Deposit  Co.  v. 
Montgomery  County,  199  U.  S.  260,  26  Sup.  Ct.  68,  50  L.  Ed.  182. 
This  doctrine  has  been  well  established,  and,  as  was  clearly  set  forth 
in  the  case  of  Minnesota  v.  Northern  Securities  Co.,  194  U.  S.  48, 
at  page  66,  24  Sup.  Ct  598,  at  page  602,  48  L.  Ed.  870,  it  is  the  mani- 
fest duty  of  Ihe  Circuit  Court  to  dismiss  or  remand  a  suit,  if  at  any 
time,  even  after  the  suit  has  been  removed,  it  shall  appear  to  the 
satisfaction  of  said  Circuit  Court  "that  such  suit  does  not  really  and 
substantially  involve  a  dispute  or  controversy  proparly  within  the 
jurisdiction  of  said  Circuit  Court." 

In  the  case  of  Galveston,  etc..  Railway  v.  Gonzales,  151  U.  S. 
.496,  14  Sup.  Ct  401,  38  L.  Ed.  248,  as  well  as  in  Re  Hohorst,  150 
U.  S.  653, 14  Sup.  Ct  221,  37  L.  Ed.  1211,  the  provisions  of  Act  March 
3,  1887,  c.  373,  §  1,  24  Stat.  552  (U.  S.  Comp.  St  1901,  p.  514),  as 
amended  by  Act  Aug.  13,  1888  c.  866,  25  Stat.  433  (U.  S.  Comp.  St. 
1901,  p.  508),  giving  the  Circuit  Court  of  the  United  States  jurisdic- 
tion of  suits  of  a  civil  nature,  involving  a  matter  of  over  $2,000,  in 
which  there  shall  be  a  controversy  between  citizens  of  a  state  and 
foreign  states,  citizens  or  subjects  were  held  not  to  be  affected  by 
the  subsequent  provisions  of  the  same  section,  which  direct  that  no 
civil  suit  shall  be  brought  before  either  of  said  courts,  against  any 
person,  by  any  original  process  or  proceeding,  in  any  other  district 
than  that  whereof  he  is  an  inhabitant,  excepting  where  the  jurisdic- 
tion is  founded  only  on  the  fact  that  the  action  was  between  citizens 
of  different  states,  in  which  event  suit  may  be  brought  in  the  district 
of  the  residence  of  either  the  plaintiff  or  the  defendant 

A.  suit  by  a  citizen  against  an  alien  may  therefore,  under  the  au- 
thority of  these  cases,  be  brought  in  any  district  in  which  valid  service 
can  be  made  upon  the  defendant.  In  re  Louisville  Underwriters,  134 
U.  S.  488,  10  Sup.  Ct  587,  33  L.  Ed.  991.  Each  of  the  14  assignors 
therefore  might  have  brought  suit  in  a  district  where  the  defendant 
could  have  been  validly  served,  if  that  assignor  was  a  citizen  of  the 
United  States ;  but  such  suit  could  not  have  been  brought  in  the  East- 
em  district  of  New  York,  as  no  one  of  the  parties  plaintiff  is  shown 
by  the  record  to  ,have  resided  in  this  district,  nor  is  there  anything  in 
the  record  to  show  that  the  alien  defendant  ever  was  or  could  have 
been  legally  served  in  this  district.  The  defendant,  after  the  question 
of  the  sufficiency  of  the  removal  record  had  been  raised  by  the  plaintiff, 
filed  his  answer  in  this  court,  and  the  filing  of  this  answer  is  equivalent 
to  a  general  appearance ;  but  upon  the  original  application  for  removal 
the  defendant  appeared  specially,  and  it  does  not  seem  that  the  de- 
fendant should  be  allowed  to  voluntarily  improve  his  position  and  con- 
fer jurisdiction  by  his  own  act,  subsequent  to  notice  by  the  plain- 
tiff tfiat  an  application  to  remand  the  case  is  to  be  made.  This  point 
was  passed  upon  recently  by  this  court  in  the  case  of  Donovan  v. 
Dixieland  Amusement  Co  (C.  C.)  152  Fed.  661,  following  the  deci- 
sion in  Johnson  v.  Computing  Scale  Co.  (C.  C.)  139  Fed.  339,  and 
the  cases  therein  cited.  See,  also,  Carson  v.  Dunham,  121  U.  S.  421, 
427,  7  Sup.  Ct  1030,  30  L.  Ed.  992. 

If  the  defendant  had  appeared  generally  at  the  time  of  the  original 
application  for  removal,  he  might  be  allowed  to  follow  this  up  by  the 
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filing  of  an  answer,  and  his  answer  might  have  been  the  source  of  in- 
formation as  to  jurisdictional  facts;  but,  having  appeared  specially  for 
the  purpose  of  the  removal  only,  it  cannot  be  said  that  it  had  waived 
its  rights  to  attack  the  service  made  upon  it,  or  that  it  had  given  the 
United  States  Circuit  Court  in  this  district  admitted  jurisdiction  over 
the  cause  of  action,  until  after  that  jurisdiction  had  been  attacked  by 
the  plaintiff. 

Further,  it  seems  that  if  an  assignee  cannot  maintain  an  action  in  a 
United  States  Circuit  Court  in  which  his  assignor  could  not  have 
maintained  the  same  action,  under  the  provisions  of  Act  March  3, 
1887,  c.  373,  §  1,  24  Stat.  552  (U.  S.  Comp.  St.  1901,  p.  514),  as  amend- 
ed by  Act  Aug  13,  1888,  c.  866,  25  Stat  433  (U.  S.  Comp.  St.  1901, 
p.  508),  the  assignee,  who  is  the  plaintiff  in  the  present  action,  can 
have  no  standing  in  the  United  States  Circuit  Court  for  this  district, 
in  the  absence  of  any  showing  by  the  record  that  even  one  of  his 
assignors  could  maintain  jurisdiction  against  the  defendant  therein. 
Further,  if  the  assignors  had  all  been  joined  us  parties  plaintiff  in 
this  action,  it  not  appearing  that  they  were  residents  of  the  same  state, 
but,  on  the  contrary,  it  now  appearing  that  one  at  least  was  a  resident 
of  a  different  state  from  the  others,  jurisdiction  would  not  lie  in  the 
United  States  court. 

The  provisions  of  the  act  above  quoted,  in  the  portion  giving  juris- 
diction to  the  Circuit  Court  of  the  United  States  of  controversies  be- 
tween citizens  of  a  state  and  foreign  states,  could  not  be  held  to  cov- 
er jurisdiction  of  an  action  between  citizens  of  different  states  and  a 
citizen  of  a  foreign  state.  The  language  of  the  portion  of  the  sec- 
tion just  referred  to  should  be  construed  in  the  same  way  as  the  lan- 
guage of  the  portions  immediately  preceding,  and  in  the  case  of  Smith 
V.  Lyon,  133  U.  S.  315,  10  Sup.  Ct.  303,  33  L.  Ed.  635,  it  was  held 
that  an  action  could  not  be  maintained  in  the  United  States  Circuit 
Court  in  which  two  plaintiffs  were  joined,  one  residing  in  the  state 
of  Missouri,  and  one  in  the  state  of  Texas.  Also,  in  the  case  of 
Galveston,  etc..  Railway  v.  Gonzales,  151  U.  S.  496,  14  Sup.  Ct.  401, 
38  L.  Ed.  248,  a  suit  by  a  citizen  of  one  state  against  a  citizen  of  the 
same  state  and  an  alien,  was  placed  in  the  same  category ;  that  is, 
outside  of  the  jurisdiction  of  the  United  States  court. 

It  is  well  settled  that  in  the  case  of  doubt  as  to  jurisdiction  an  ac- 
tion removed  to  the  United  States  court  should  be  remanded  (Crane 
Co.  V.  Guanica  Centrale  (C.  C.)  132  Fed.  713),  and  while  the  confusion 
and  contradictory  positions  existing  in  the  state  court  make  it  apparent 
that  further  litigation  may  follow  an  order  remanding  this  action, 
and  while  it  appears  that  the  jurisdiction  of  the  United  States  Circuit 
Court  for  the  Northern  District  of  California  may  be  called  in  ques- 
tion, and  may  have  to  be  passed  upon  herein,  nevertheless,  it  is  the 
opinion  of  this  court  that  the  case  should  be  remanded  to  the  Supreme 
Court  of  the  state  of  New  York,  in  the  county  of  Kings,  which  plain- 
ly has  jurisdiction,  and  that  any  federal  questions  involved  in  the 
issues  as  finally  presented  must  be  reserved  for  an  appeal  to  the  Su- 
preme Court  of  the  United  States  from  the  decision  of  the  highest 
court  of  the  state  of  New  York. 
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This  determination  makes  it  unnecessary  to  consider  whether  suits 
between  aliens  can  be  maintained  in  the  United  States  courts,  or 
whether  the  statement  that  a  suit  was  "duly"  pending  in  the  United 
States  Circuit  court  for  the  Northern  District  of  California  is  an  al- 
legation with  reference  to  the  citizenship  of  the  plaintiff  in  that  ac- 
tion. It  need  only  be  said  that  an  inference  of  this  character  should 
not  be  relied  upon  for  the  purpose  of  retaining  jurisdiction  of  the 
case. 

The  motion  to  remand  will  be  granted,  and  the  motion  to  amend  will 
be  denied. 

On  Rehearing. 

The  defendant  corporation  has  asked  for  a  reconsideration  of 
the  motion  to  remand,  and  has  suggested  three  separate  points  with 
respect  to  which  the  opinion  heretofore  made  by  this  court  did  not 
contain  citations  of  all  of  the  reported  cases.  It  is  urged  that  as  to 
these  points  there  is  furtner  room  for  argument.  On  this  account,  it 
has  seemed  best  to  refer  specifically  to  the  cases  to  which  attention 
is  directed,  and  to  restate  the  questions  referred  to.  These  general 
propositions  come  up  so  frequently  in  connection  with  other  ques- 
tions, but  so  infrequently  as  the  main  point  in  any  one  case,  that  no 
one  decision  (when  considered  as  to  these  questions  alone)  completely 
comprises  all  phases  of  the  questions  suggested  as  to  removal  and 
remand. 

The  first  question  raised  is  with  reference  to  the  finding  of  this' 
court  that  nothing  was  shown  in  the  removal  record  from  which  it 
could  be  inferred  that  the  defendant  was  found,  or  could  be  found,  for 
the  purposes  of  service,  within  the  jurisdiction  of  the  Circuit  Court 
of  the  Eastern  District  of  New  York.  The  defendant  cites  the  case 
of  Barrow  Steamship  Co.  v.  Kane,  170  U.  S.  100,  112,  18  Sup.  Ct. 
526,  42  L.  Ed.  964,  to  prove  Ihat  an  alien  person  or  corporation  can 
be  sued,  in  an  action  by  a  citizen  of  the  United  States,  in  the  Circuit 
Court  of  any  district  within  which  any  valid  service  can  be  procured 
upon  the  defendant.  This  proposition  should  not  be  disputed,  and 
valid  service  means  such  service  as  the  United  States  courts  will  rec- 
ognize, namely,  service  in. a  district  within  which  the  defendant  is 
doing  business  and  has  some  officer  upon  whom  process  can  be  served 
(who  is  there  other  than  casually).  But  admitting  this  to  be  true,  and 
recognizing  that  the  language  of  Act  March  3,  1887,  c.  373,  §  1,  24 
Stat.  552  (U.  S.  Comp.  St  1901,  p.  514),  as  corrected  by  Act  Aug. 
13,  1888,  c.  866,  §  1,  25  Stat.  433  (U.  S.  Comp.  St.  1901,  p.  608),  "but 
where  the  jurisdiction  is  founded  only  on  the  fact  that  the  action  is* 
between  citizens  of  different  states,  suit  shall  be  brought  only  in  the 
district  of  the  residence  of  either  the  plaintiflF  or  the  defendant,"  does 
not  apply  to  an  action  by  a  citizen  against  ^n  alien,  nevertheless,  the 
further  provision  of  the  statute  that  "no  civil  suit  shall  be  brought 
before  either  of  said  courts  against  any  person  by  any  ori^nal  process 
or  proceeding  in  any  other  district  than  that  whereof  he  is  an  inhab- 
itant," when  considered  in  the  light  of  the  subsequent  clause  limit- 
ing the  bringing  of  actions  by  an  assignee  of  a  chose  in  action,  fully 
justifies,  it  seems  to  this  court,  the  conclusion  formerly  reached  that 
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the  service  must  be  tested  to  see  if  that  service  was  actually  made 
within  the  district,  upon  the  proper  representative  of  a  foreign  cor- 
poration doing  business  therein,  and  also  to  see  whether  this  district 
could  have  had  original  jurisdiction  of  the  action  itself. 

These  points  were  thoroughly  considered  upon  the  former  deter- 
mination of  this  motion.  The  service  in  the  case  at  bar  was  made 
upon  the  superintendent  of  insurance  of  the  state  of  New  York,  un- 
der a  state  law,  by  which  his  authority  as  the  representative  of  a  for- 
eign corporation  extends  over  the  entire  state ;  but  it  does  not  follow 
from  this  that  the  summons  and  complaint  herein  were  served  in  the 
Eastern  District  of  New  York.  On  the  contrary,  the  cpurt  can 
take  judicial  notice  of  the  fact  that  the  superintendent  of  insurance 
maintains  his  office  at  the  capitol  of  the  state,  and  in  the  Southern 
District  of  New  York,  and  must  be  personally-  served  in  those  dis- 
tricts if  such  service  is  relied  upon  in  the  federal  court.  Further, 
there  is  certainly  nothing  in  the  papers  to. show  that  the  defendant 
corporation  was  doing  any  business  in  the  Eastern  district,  and  a  con- 
structive permissive  right  to  do  business  is  hardly  of  such  a  sort  as 
would  serve  for  an  excuse  upon  which  to  found  the  jurisdiction  of  the 
Circuit  Court  of  the  United  States,  in  a  case  like  the  one  at  bar, 
where  doubt  as  to  the  entire  service  exists. 

The  second  point  urged  by  the  defendant  is  that  this  court  was 
wrong  in  suggesting  that  the  last  clause  of  section  1  of  the  act  above 
referred  to,  forbidding  the  removal  of  a  case  in  which  an  assignee  of 
a  chose  in  action  is  plaintiff,  unless  such  suit  could  have  been  main- 
tained by  the  original  assignor  in  the  district  to  the  Circuit  Court  of 
which  removal  is  asked,  can  apply  to  a  suit  against  an  alien  corpora- 
tion. The  learned  counsel  has  called  the  attention  of  the  court  to  a 
long  line  of  decisions,  viz. :  Manufacturers'  Commercial  Co.  v.  Brown 
Alaska  Co.  (C.  C.)  148  Fed.  308;  Iowa  Lillooet  Gold  Mining  Co., 
Limited,  v.  Bliss  (C.  C.)  144  Fed.  446 ;  Rome  Petroleum  &  Iron  Co. 
V.  Hughes  Specialty  Well  Drilling  Co.  (C.  C.)  130  Fed.  685 ;  Duncan 
v.  Associated  Press  (C.  C.)  81  Fed.  417 ;  Wilson  v.  W.  U.  Tel.  Co. 
(C.  C.)  34  Fed.  561;  Cowell  v.  City  Water-Supply  Co.  (C.  C.)  96 
Fed.  769;  Whitworth  v.  Illinois  Central  Railroad  Co.  (C.  C.)  107 
Fed.  557;  Kansas  Co.  v.  Interstate  Co..(C.  C.)  37  Fed.  3;  Fales, 
Adm'x,  V.  Chicago,  M.  &  St  P.  Ry.  Co.  (C.  C.)  32  Fed.  673 ;  Gavin 
V.  Vance  (C.  C.)  33  Fed.  84;  First  Nat.  Bank  v.  Merchants'  Bank  et 
al.  (C.  C.)  37  Fed.  657,  2  L.  R.  A'  469  j  Burck  v.  Taylor  (C.  C.)  39' 
Fed.  581 ;  Davidson  v.  Mexican  Nat.  R.  R.  Co.,  157  U.  S.  201,  208, 
15  Sup.  Ct.  563,  39  L.  Ed.  672 ;  McCormick  Harvesting  Mach.  Co. 
•v.  Walthe'rs,  134  U.  S.  41,  10  Sup.  Ct.  485,  33  L.  Ed.  833;  Dillon  on 
Removal  of  Causes,  §•  96;  Creagh  v.  Equitable  Life  Assur.  Soc.  (C. 
C.)  83  Fed.  849;  Memphis  Sav.  Bank  v.  Houchens,  115  Fed.  96* 
62  C.  C.  A.  176;  Pepper  v.  Rogers  (C.  C.)  1^8  Fed.  987;  Ex  parte 
Schollenberger,  96  U.  S.  378,  24  L.  Ed.  853.  And  especially  to  the 
case  of  Ex  parte  Wisner,  203  U.  S.  449,  27  Sup.  Ct.  150,  61  L.  Ed. 
264,  by  which,  after  much  conflict,  the  construction  placed  by  this 
court  upon  both  parts  of  the  statute  wds  ultimately  determined  to  be 
the  law,  so  far  as  suits  between  citizens  of  the  United  States  are  con- 
cerned.   These  cases  need  not  be  reviewed  at  length.    The  case  of  Ex 
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parte  Wisner,  supra,  was  considered  by  this  court  upon  the  former 
motion ;  but,  because  of  the  extensive"  conflict  of  ideas,  citation  of  a 
great  number  of  cases  was  purposely  avoided,  and  the  principle  was 
applied  to  the  present  suit  against  an  alien,  in  the  belief  that  if,  under 
the  statute  above  quoted,  a  suit  on  a  chose  in  action  cannot  be  main- 
tained by  an  assignee,  unless  it  could  have  been  maintained  originally 
by  the  assignor,  no  distinction  should  be  made  because  of  the  citizen- 
ship or  foreign  residence  of  the  defendant.  A  discussion  as  to  wheth- 
er all  of  the  terms  of  the  acts  of  1875  and  1887,  above  quoted,  are 
applicable  to  suits  against  aliens,  does  not  affect  the  principles  set 
forth  in  the  Wisner  Suit,  which  apply  to  one  class  equally  as  to  the 
other. 

A  third  point  which  is  again  called  to  the  attention  of  the  court 
is  with  relation  to  the  doubt  expressed  by  this  court  as  to  the  exten- 
sion of  the  phrase,  "a  controversy  between  citizens  of  a  state  or  for- 
eign states,  citizens  or  subjects,"  to  the  case  of  the  joinder  of  causes 
of  action  possessed  by  citizens  of  different  states,  against  the  sub- 
ject of  some  foreign  state.  It  is  needless  to  say  that  this  motion  was 
not  determined  upon  this  point  alone,  nor  does  the  point  seem  to 
have  been  settled.  In  the  case  of  Sweeney  v.  Carter  Oil  Co.,  199  U. 
S.  252,  26  Sup.  Ct.  55,  50  L.  Ed.  178,  the  words  "citizens  of  different 
states"  were  held  to  cover  a  suit  between  citizens  of  several  states  of 
the  United  States,  and  a  citizen  of  the  state  in  which  the  action  was 
brought,  which  was  not  a  state  in  which  any  of  the  plaintiffs  resided. 
See,  also.  Smith  v.  Lyon,  133  U.  S.  316,  10  Sup.  Ct.  303,  33  L. 
Ed.  635,  for  a  further  recognition  of  the  same  principle. 

In  the  case  of  Ballin  et  al.  v.  Lehr  et  al.  (C.  C.)  24  Fed.  193,  a 
joint  cause  of  action  by  a  citizen  of  New  York  and  a  citizen  of  New 
Jersey  against  a  citizen  of  Maryland  and  a  subject  of  Prussia  was  re- 
moved to  the  United  States  Circuit  Court,  upon  the  ground  that  suits 
are  removable  in  which  "there  is  a  controversy  between  citizens  of 
different  states,  or  between  citizens  of  a  state  and  foreign  citizens 
or  subjects."  The  only  question  considered  was  whether  any  two 
of  the  parties  upon  opposite  sides  of  that  suit  were  citizens  of  the 
same  state.  There  was  no  assignment  nor  joinder  of  separate  suits 
involved. 

In  the  opinion  heretofore  filed  this  question  was  stated  broadly  and 
in  such  a  manner  as  to  apparently  conflict  with  the  decision  in  Sweeney 
V.  Carter  Oil  Co.,  supra.  It  was  not  intended  in  the  former  opinion 
to  determine  more  than  that  14  different  persons,  having  respectively 
14  separate  causes  of  action,  and  being  citizens  of  at  least  two  different 
states,  could  not  bring  one  suit  against  an  alien,  on  the  sole  ground 
that  he  could  be  served  with  process.  The  opinion  as  filed  seemed 
to  decide  that  a  joint  cause  of  action  against  an  alien,  by  the  several 
owners  thereof,  if  residents  of  different  states,  could  not  be  maintained 
in  the  district  where  the  alien  could  properly  be  served.  The  cases 
cited  show  the  doubtfulness  of  the  statement  heretofore  made. 

It  might  be  urged  that,  in  order  to  avoid  multiplicity  of  suits,  a 
joinder  would  be  advantageous,  but  can  it  be  contended  that  inhab- 
itants of  different  states,  each  having  entered  into  a  contract  with  the 
subject  of  some  foreign  government,  and  each  contract  having  been 


Digitized  by 


Google 


90  163  FBDBRAL  BBPORTBR. 

made  within  a  different  state  of  the  United  States,  and  therefore  sub- 
ject to  different  laws,  could  uiiite  in  one  suit,  because  the  defendant 
was  an  alien,  and  could  be  served  in  the  district  in  which  that  suit 
was  brought?  If  such  joinder  would  be  impossible,  other  than  by 
motion,  there  would  seem  to  be  some  doubt  about  the  jurisdiction  of 
an  action,  in  which  the  14  separate  suits  were  joined  under  the  guise 
of  an  assignment  to  one  person,  with  the  idea  that  that  one  person 
could  obtain  service  upon  the  defendant.  The  spirit  of  the  statute, 
"nor  shall  any  Circuit  or  District  Court  have  cognizance  of  any 
suit,  *  *  *  unless  such  suit  might  have  been  prosecuted  *  *  * 
if  no  assignment  *  *  *  had  been  made,"  would  seem  to  apply  to 
a  suit  brought  by  the  assignee  of  the  14  separate  actions,  even  though 
the  letter  of  the  statute  might  be  considered  to  apply  separately  to 
each  of  the  14  component  parts  of  the  assigned  causes  of  action,  with 
the  idea  of  judging  each  by  itself. 

Following  this  latter  idea,  let  us  look  at  the  situation  involved  in 
this  motion:  The  plaintiff  is  the  assignee  of  14  people,  each  one  of 
whom  is  alleged  to  have  had  a  separate  cause  of  action  or  right  to 
bring  suit  against  the  defendant.  It  appears  that  one  of  these  as- 
signors resided  in  California,  and  that  another  is  a  corporation  of  the 
state  of  New  York;  but,  disregarding  the  residence  of  the  assignors, 
and  assuming  that  they  have  assigned  to  the  plaintiff,  and  that  the 
plaintiff  has  brought  suit  against  the  defendant  on  all  of  the  assign- 
ments, in  the  county  of  Kings  and  in  the  Supreme  Court  of  New 
York,  what  rights  did  the  defendant  have  before  answering?  He 
could  have  answered  in  the  state  court.  If  the  jurisdictional  facts 
of  diversity  of  citizenship  appeared  upon  the  record,  he  could  appear 
specially  and  remove  into  the  United  States  court,  and  when  there  he 
could  have  moved  to  set  aside  the  service  of  the  summons,  and  for  a 
dismissal  of  the  action,  upon  the  grounds  which  have  been  previously 
considered  in  this  opinion;  that  is,  that  the  summons  and  complaint 
had  not  been  properly  served  in  the  district  in  which  the  Circuit  Court 
was  located,  to  which  the  action  had  been  removed.  If  this  course 
had  been  taken,  a  motion  to  remand  by  the  plaintiff  might  not  save 
the  action  if  the  service  were  defective;  but  the  defendant  did  not 
pursue  this  course,  nor  attempt  to  set  aside  the  service.  He  moved  to 
remove  the  case,  under  the  sections  previously  cited,  into  the  United 
States  court  for  this  district,  which  is  the  district  in  which  the  Su- 
preme Court  for  the  county  of  Kings  is  located,  and  which  is  there- 
fore the  proper  district  for  removal  proceedings.  He  then  proceeded 
to  enter  a  general  waiver  of  questions  as  to  jurisdiction  by  filing  a 
general  answer  in  this  court,  but  he  did  not  do  this  until  after  the  mo- 
tion to  remand  had  been  made. 

The  defendant  has  taken  the  position  that  he  wishes  to  try  the  ac- 
tion upon  the  merits  in  this  court,  and  that  he  has  attempted  to  waive 
any  right  to  have  the  case  brought  in  any  other  district  before  any  oth- 
er Circuit  Court  of  the  United  States.  His  position  has  certainly  had 
the  effect  of  estopping  him  from  now  setting  up  any  defect  in  the  serv- 
ice for  the  purpose  of  asking  that  the  service  be  set  aside;  and  yet 
where  it  is  apparent  that  the  court  has  not  jurisdiction,  and  where  the 
waiver  of  jurisdiction  did  not  occur  until  after  the  motion  to  remand 
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had,  been  made,  it  would  seem  that  the  alternative  provided  by  sec- 
tion 6  of  the  statute  above  recited,  to  the  effect  that,  when  it  shall  ap- 
pear to  the  satisfaction  of  the  Circuit  Court  that  such  suit  does  not 
involve  a  dispute  properly  within  the  jurisdiction  of  said  Circuit  Court, 
the  said  Circuit  Court  shall  proceed  no  further  therein,  "but  shall  dis- 
miss the  suit  or  remand  it  to  the  court  from  which  it  was  removed,  as 
justice  may  require,"  is  the  only  remedy  left  open  to  the  court. 

The  service  by  which  this  suit  was  brought  (if  such  a  suit  is  pos- 
sible) does  not  seem  to  the  court  to  have  been  sufficient  to  maintain 
an  action  in  the  Circuit  Court  of  the  United  States  for  this  district. 

The  motion  to  remand  was  made  at  a  time  when  this  defect  appear- 
ed upon  the  record,  and  before  any  waiver  of  that  defect,  and  in  so 
far  as  there  is  any  question  as  to  the  sufficiency  of  the  service,  or  as 
to  the  maintenance  of  an  action  of  this  nature  by  the  assignee  of  such 
a  number  of  causes  of  action,  it  would  seem  that  the  proper  course 
to  pursue  is  to  adhere  to  the  original  decision  and  remand  the  case 
to  the  Supreme  Court  of  New  York  for  the  County  of  Kings,  which 
apparently  has  acquired  jurisdiction  therein. 


EUOHLER  V.  OREENB  et  aL 

(Circuit  Court,  S.  D.  New  York.    June  9,  190a) 

1.  Tbustb— Suits  to  Bnfobcs— Equitable  Ownekship-^Sufficienot  of  Facts. 
The  bill  alleges;  That  G.  sold  certain  mining  properties  to  M.,  agreeing 
to  hold  the  titles  in  trust  for  M.  or  his  assigns.  M.  sold  to  K.  a  certain 
percentage  Interest  in  said  properties,  and  to  others  certain  other  percent- 
age interests.  M.  subsequently  formed  the  Cobra  Company,  to  which  he 
transferred  his  interests  in  said  properties,  with  Q.'s  knowledge  and  con- 
sent. K.  surrendered  the  evidence  of  her  interest  in  said  properties  for 
a  like  proportionate  part  of  the  stock  of  the  Cobre  Company.  G.  subse- 
quently formed  the  Cananea  Company,  to  which  he  transferred  the  proper- 
ties in  question,  in  exchange  for  its  capital  stock,  which,  in  turn,  he  trans- 
ferred to  the  Greene  Company  in  exchange  for  substantially  all  of  its 
capital  stock.  Afterwards  the  Greene  Company  acquired  a  majority  of 
the  stock  of  the  CobY-e  Company  and  complete  control  of  that  coriwration, 
whereupon  from  that  time  G.,  the  Greene  Company,  and  the  Cananea 
Company  entir^y  ignored  K.,  the  Cobre  Company,  and  all  its  minority 
stockholders.  K.,  as  a  minority  stockholder  of  the  Cobre  Company,  files 
her  bill  against  G.,  the  Greene  Company,  and  the*  Cananea  Company  for  an 
accounting,  making  the  Cobre  Company  a  party  defendant.  K.  is  a 
citizen  of  California.  G.  is  a  citizen  of  the  Southern  district  of  New  York. 
The  Greene  Company  is  a  citizen  of  West  Virginia.  The  Cananea  Com- 
pany is  a  citizen  of  Mexico.  The  Cobre  Company  is  a  citizen  of  Arizona. 
AU  the  defendants  have  entered  their  general  appearance.  Held:  (1) 
The  bill  states  a  good  cause  of  action  in  K.  to  compel  an  accounting  from 
G.,  the  Greene  Company,  and  the  Cananea  Company;  and  (2)  the  bill 
states  a  good  cause  of  action  in  K,  which  antedates  her  rights  as  a  stock- 
holder of  the  Cobre  Company,  as  under  the  facts  alleged  K.  is  at  liberty 
to  reassert  her  percentage  ownership  in  said  properties  and  to  compel  an 
accounting  thereof  from  G.,  the  Greene  Company,  and  the  Cananea  Com- 
pany. 

2L  COURTS-^UBISDICTION  OF  FEDERAL  COUBT— INDISPENSABLE  PaBTIES  OnLY  TO 

Be  Considbbbd. 

The  general  rule  as  to  parties  in  chancery  is  that  all  ought  to  be  made 
parties  who  are  interested  in  the  controversy,  in  order  that  there  may  be 
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an  end  of  litigation.  This  rule,  however,  is  subject  to  the  following  quali- 
fications: (1)  When  a  person  will  be  directly,  affected  by  a  decree,  he  is 
an  indispensable  party,  unless  the  parties  are  too  numerous  to  be  brought 
before  the  court,  when  the  case  Is  subject  to  a  special  rule.  (2)  Where  a 
person  Is  Interested  in  the  controversy,  but  will  not  be  directly  affected  by 
a  decree  made  in  his  absence,  he  is  not  an  indispensable  party,  but  he 
should  be  made  a  party  if  possible,  and  the  court  will  not  proceed  to  a 
decree  without  him,  if  he  can  be  reached.  (3)  Where  he  is  not  inter- 
ested in  the  controversy  between  the  immediate  litigants,  but  has  an  in- 
terest in  the  subject-matter,  which  may  be  conveniently  settled  in  the 
suit,  and  thereby  prevent  further  litigation,  he  may  be  a  party  or  not,  at 
the  option  of  the  complainant.  In  a  determination  of  the  Jurisdiction  of 
the  United^  States  Circuit  Courts,  indispensable  parties  only  should  be 
considered,  *  because  all  others  may  be  dismissed  or  disregarded  if  their 
presence  will  oust  or  restrict  the  Jurisdiction  or  the  right  Where  the 
real  controversy  is  between  citizens  of  different  states,  or  a  citizen  and  an 
alien,  and  the  complainant  is  by  some  rule  of  law  compelled  to  use  the 
name  of  another  party  as  defendant,  such  party  will  not  deprive  the  fed- 
eral courts  of  Jurisdiction,  although  such  party  be  a  citizen  of  a  territory 
or  a  citizen  of  the  same  state  as  the  complainant  The  Cobre  Company  is 
a  proper  party,  but  not  an  indispensable  party,  to  this  suit,  because  a 
decree  which  will  do  complete  Justice  between  the  other  parties  to  the 
controversy  may  be  rendered  without  injuriously  affecting  its  interests. 
As  the  Cobre  ODmpany  is  a  citizen  of  a  territory,  and  its  Joinder  would 
oust  the  Jurisdiction  of  the  court  as  to  the  other  parties  before  it,  the 
suit  may  proceed  without  it 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  13,  Courts,  §  857.] 

In  Equity.    On  demurrers  to  amended  bill. 

Samuel  S.  Watson,  Walter  B.  Raymond,  and  Chester  A.  Jayne,  for 
plaintiff. 

F.  W.  M.  Cutcheon,  M.  E.  Harby,  and  Augustus  L.  Hunes,  for  de- 
fendants. 

MARTIN,  District  Judge.  The  complainant  alleges:  That  she  is 
a  stockholder  of  the  Cobre  Grande  Copper  Company  and  is  a  citizen 
of  tlie  state  of  California;  that  the  defendant  Cobre  Grande  Copper 
Company  is  a  corporation  orgairized  under  the  laws  of  the  territory  of 
Arizona,  and  has  its  place  of  business  in  Phoenix,  in  said  territory; 
that  the  defendant  Cananea  Copper  Company  is  ^  corporation  organiz- 
ed under  the  laws  of  the  republic  of  Mexico;  that  the  Greene  Con- 
solidated Copper  Company  is  a  corporation  organized  under  the  laws 
of  the  state  of  West  Virginia ;  that  the  defendant  Greene  is  a  citizen 
of  the  state  of  New  York;  that  the  Cobre  Grande  Copper  Company 
possessed  the  right  to  purchase  and  became  the  equitable  owner  of 
certain  mines  in  said  Mexico;  that  the  said  Greene  was  the  legal 
holder  of  the  mines  and  the  president  of  said  company;  that  he  sub- 
sequently transferred  said  mines  to  the  Cananea  Company;  that  the 
said  Greene  Consolidated  Copper  Company  acquired  all  the  stock  of 
the  Cananea  Company;  that  the  complainant,  some  nine  or  ten  years 
ago,  paid  to  one  George  Mitchell  of  Arizona  a  sum  of  money  for  in- 
vestment in  the  mining  property  in  question  in  Mexico,  and  the  sum 
was  so  invested,  and  a  receipt  taken  therefor  to  the  effect  that  she 
owned  a  certain  fractional  interest  therein;  that  it  was  arranged  be- 
tween the  owners  of  said  mining  properties  that  they  would  form  a 
corporation  and  convey  the  property  to  the  corporation  and  exchange 


Digitized  by 


Google 


KtrOHLEB  T.  GBEENB.     '  93 

such  receipts  for  stock;  that  pursuant  to  said  arrangement  the  Cobre 
Grande  Copper  Company  was  incorporated  April  25,  1899,  and  there- 
upon the  complainant  surrendered  said  receipt  and  became  entitled  to 
her  fractional  interest  in  the  capital  stock  of  said  company ;  that  about 
the  2d  of  August  of  the  same  year  the  complainant  received  a  stock 
certificate  for  67  shares  of  the  capital  stock  of  said  corporation  in  ex- 
change for  said  receipt,  and  then  became,  and  ever  since  has  been,  a 
stockholder  of  record  of  said  corporation ;  that  on  the  26th  of  Novem- 
ber of  the  year  previous  the  defendant  Greene  contracted  to  convey  to 
said  Mitchell  the  said  mining  properties  for  $12,600  in  cash,  $37,500 
to  be  paid  in  one  year,  $100,000  in  two  years,  and  $100,000  in  three 
years;  that  the  said  Greene  thereupon  executed  and  delivered  dee3s 
therefor  and  deposited  them  in  escrow  in  the  Phoenix  l^ational  Bank 
in  Phoenix,  Ariz.;  that  on  April  15,  1899,  said  Greene  executed  an- 
other agreement  with  said  Mitchell  that,  upon  the  payment  by  the 
said  Mitchell  of  the  several  sums  of  money  above  set  forth,  said 
Greene  would  continue  to  hold  the  title  of  the  said  properties  in  trust 
for  the  said  Mitchell  and  until  the  said  Mitchell  or  his  assigns  might 
demand  of  the  said  Greene  the  said  deed,  or  that  the  said  Greene 
should  execute  to  said  Mitchell,  his  assigns,  or  to  such  person  as  the 
said  Mitchell  might  designate ;  that  10  days  later,  April  25,  1899,  the 
.said  Cobre  Grande  Company  wAs  incorporated  as  above  set  forth; 
that  on  the  26th  day  of  May  following  the  said  Mitchell  delivered  to 
said  corporation  an  assignment  of  all  his  title  in  and  to  said  properties ; 
that  on  the  26th  of  April  of  the  same  year  the  said  Greene  delivered 
to  the  said  corporation  an  agreement  ratifying  and  confirming  said 
agreement  of  the  said  Mitchell  and  transferred  to  said  company  other 
mines  in  Mexico;  that  on  the  24th  of  July  of  the  same  year  the  said 
Greene  sold  to  said  corporation  the  "Eiisa  Mine,"  so  called,  in  Mexi- 
co, and  accepted  in  payment  therefor  four  promissory  notes  of  said 
corporation  for  the  sum  of  $100,000;  that  on  the  same  day  of  said 
conveyance  one  Costello  became  director,  president,  and  general  man- 
ager of  said  corporation,  and  one  Wood  became  director,  secretary, 
and  treasurer  thereof,  and  one  O'Keefe  became  manager  of  the  mines ; 
that  soon  thereafter  the  said  Greene,  Mitchell,  and  one  Treadwell, 
then  a  director  of  said  corporation,  claimed  that  said  Costello  was  not 
carrying  out  the  arrangements  made  respecting  the  advance  of  funds, 
the  working  and  developing  of  the  mining  properties,  and  thereupon 
said  directors  met  in  New  York  for  the  purpose  of  making  arrange- 
ments to  provide  funds,  and  entered  into  negotiations  with  one  Ad- 
dicks  and  one  Lawsoii  for  the  purpose  of  securing  funds;  that  pur- 
suant to  an  understanding  with  Lawson,  Addicks,  Greene,  Mitchell, 
and  Treadwell,  the  election  of  said  Costello  and  Wood  was,  by  the 
directors  declared  to  be  void  because  of  a  defect  in  the  notice  of  the 
meeting  at  which  they  claimed  to  have  been  elected,  and  thereupon, 
on  the  6th  of  October,  1899,  the  said  Greene  and  Treadwell  took  pos- 
session of  said  properties  on  behalf  of  said  corporation;  that  during 
the  same  fall  of  1899  the  said  Greene  procured  to  be  incorporated  un- 
der the  laws  of  Mexico  the  defendant  Cananea  Consolidated  Copper 
Company,  and  thereupon  the  said  Greene  transferred  to  said  Cananea 
Company,  subject  to  the  rights  of  said  Mitchell  and  the  Cobre  Grande 
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Copper  Company,  all  of  said  mining  properties,  and  this  without  any 
authority  from  the  Cobre  Grande  Company  and  without  any  compen- 
sation being  paid  to  said  company  therefor;  that  the  said  Cananea 
Consolidated  Company  had  full  knowledge  of  the  rights  of  the  Cobre 
Grande  Compaxiy  at  the  time  of  receiving  said  transfer ;  that  the  Can- , 
anea  Consolidated  Copper  Company  entered  into  possession  of  said 
properties  and  has  continued  said  possession  from  thence  hitherto, 
has  worked  and  operated  the  same,  has  received  large  incomes,  and 
refused  to  account  to  the  Cobre  Grande  Company ;  that  at  the  time  of 
the  formation  of  the  Cananea  Company  the  said  defendant  Greene  gave 
as  a  reason  therefor  that  the  Cobre  Grande  Company  could  not  hold 
title  to  the  property  in  question  under  the  laws  of  the  republic  of  Mex- 
ico, and  it  was  necessary,  in  the  interest  of  the  Cobre  Grande  Com- 
pany, that  a  corporation  be  formed  under  the  laws  of  the  republic  of 
Mexico  to  take  and  hold  the  title  to  said  mining  properties,  and  work 
and  operate  the  same  for  the  benefit  of  the  Cobre  Grande  Company; 
that  the  said  Greene  then  declared  that  the  said  transfer  was  simply 
for  the  use  and  benefit  of  the  said  Cobre  Grande  Company;  that  on 
the  15th  of  September,  1899,  the  said  Greene,  Mitchell,  and  Treadwell 
organized  the  Greene  Consolidated  Copper  Company  under  the  laws 
of  West  Virginia ;  that  all  the  capital  stock  of  the  Cananea  Company, 
except  what  might  be  necessary  for  qualification  of  the  directors,  was 
turned  over  to  the  Greene  Company  with  full  knowledge  of  the  rights* 
of  the  Cobre  Grande  Company ;  that  the  mines  were  worked  thereafter 
by  the  Greene  Company  and  the  Cananea  Company ;  that  the  proceeds 
amounted  to  over  $4,000,000,  distributed  in  dividends  by  the  Greene 
Company;  that  the  profits  of  said  mines  have  been  diverted  and  in- 
vested in  other  properties;  that  on  January  12,  1901,  the  defendant 
Green  Consolidated  Company  agreed  that  all  the  stockholders  of  the 
Cobre  Grande  Company  should  have  the  right  to  exchange  their  stock 
for  stock  in  flie  Greene  Company ;  that  this  agreement  was  ratified  by 
the  Greene  Company  and  accepted  by  certain  stockholders  of  the  Cobre 
Grande  Company;  that  when  the  defendant  Greene  and  the  Greene 
Consolidated  Copper  Company  had  obtained  a  majority  of  the  shares 
of  stock  of  the  Cobre  Grande  Company,  all  offers  to  exchange  were 
withdrawn,  and  the  complainant  and  other  minority  stockholders  of 
the  Cobre  Grande  Company  were  denied  the  privilege  of  exchanging 
stocks  and  were  also  denied  any  portion  of  the  earnings  of  said  mining 
properties,  or  any  share  or  part  of  the  dividends  paid  from  the  earn- 
ings thereof;  that  on  the  16th  of  October,  1899,  the  defendant  Greene 
entered  into  an  agreement  with  said  Costello  to  purchase  of  him  all  of 
his  stock  in  the  Cobre  Grand  Company;  that  it  was  then  agreed  by 
the  said  Greene  and  Lawson  that  there  should  be  organized  under  the 
laws  of  the  state  of  Delaware  the  Greene  Consolidated  Copper  Com- 
pany, with  a  capital  stock  of  $6,000,000,  to  which  should  be  transferred 
all  the  capital  stock  of  the  Cananea  Company,  and  on  the  24th  of 
November,  1899.  it  was  further  agreed  by  said  Lawson  and  said  Ad- 
dicks,  on  the  one  side,  and  the  defendant  Greene,  the  said  Mitchell, 
Treadwell  and  one  Logan,  representing  the  Greene  Consolidated  Cop- 
per Company  and  the  Cobre  Grande  Copper  Company,  that  the  Greene 
Consolidated  Copper  Company  of  West  Virginia  should  be  substituted 
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for  the  proposed  Delaware  corporation;  that  suits  grew  out  of  the 
ousting  of  Costello,  Wood  and  O'Keefe,  and  out  of  said  agreement 
to  transfer  the  Cananea  Company,  and  out  of  the  action  of  the  Cananea 
Company  in  entering  into  possession  of  the  properties  and  concerning 
the  disposition  of  products  of  the  mines,  all  of  which  had  been  brought 
prior  to  December  12,  1900,  and  were  undetermined  at  that  time ;  that 
the  defendant  Greene  and  the  Greene  Consolidated  Copper  Company, 
after  having  secured  a  majority  of  said  stock,  caused  said  suit  to  be 
dismissed;  that  the  contract  under  date  of  November  26,  1898,  was 
fully  performed  on  the  part  of  said  Mitchell  to  the  satisfaction  of  the 
parties;  that  the  said  Greene  Consolidated  Copper  Company  is  now 
the  owner  of  about  117,000  shares  of  the  stock  of  the  Cobre  Grande 
Company,  which  is  a  majority  thereof;  that  it  has  refused  to  allow 
the  orator,  and  the  minority  owners  of  upwards  of  80,000  shares  of 
the  Cobre  Grande  Company,  to  receive  any  of  the  benefits  which  have 
accrued  from  the  control  of  the  property  as  aforesaid ;  that  the  said 
Greene  and  the  Greene  Consolidated  Copper  Company  has  complete 
control  and  dominion  of  said  mines,  and  has  received  into  its  treasury 
and  distributed  among  its  stockholders  the  large  amount  of  profits 
aforesaid;  that  the  defendant  Greene  and  the  Greene  Consolidated 
Copper  Company  control  a  majority  of  the  capital  stock  of  the  Cobre 
Grande  Company,  elect  its  own  directors  and  officers,  dictating  their 
acts;  that  they  scheme  to  deprive  and  have  deprived  the  minority 
stockholders  of  the  Cobre  Grande  Company  of  all  interest  in  the  in- 
come, benefits,  and  profits  arising  from  the  properties  aforesaid ;  that 
the  said  majority  stockholders  of  the  Cobre  Grande  Company  have 
taken  to  themselves  all  of  said  profits,  to  the  exclusion  of  the  minority 
stockholders;  that  the  officers  of  said  Greene  Consolidated  Capper 
Company  and  the  officers  of  the  said  Cananea  Copper  Company  have 
conspired  to  defraud  the  minority  stockholders  of  the  Cobre  Grande 
Company;  and  that  the  said  Greene  Consolidated  Copper  Company 
and  the  Cananea  Copper  Company  are  trustees  in  law,  holding  said 
properties  for  the  benefit  of  all  the  stockholders,  share  and  share  alike, 
of  the  Cobre  Grande  Company. 

The  orator  further  alleges :  That  she  is  free  from  any  laches ;  that 
she  has  not  acquiesced  in  or  ratified  any  acts  charged  against  the  de- 
fendants ;  that  she  is  a  bona  fide  stockholder  of  record  of  the  defend- 
ant Cobre  Grande  Copper  Company;  that  before  the  organization  of 
said  company  she  owned  a  fractional  interest  in  the  real  estate  from 
which  said  profits  have  been  derived ;  that  she  has  made  demands  up- 
on the  officers  and  directors  of  the  Cobre  Grand  Copper  Company 
and  upon  the  defendant  Greene  for  her  interest  in  the  earnings,  in- 
come, and  profits  derived  from  the  working  of  said  property,  and  gen- 
erally for  the  redress  pt  the  wrongs  of  which  she  complains  in  this 
bill  of  complaint;  that  all  her  demands  have  been  refused;  that  she 
has  been  unable  to  obtain  any  relief  whatsoever,  or  any  accounting 
with  any  of  the  defendants;  that  she  has  no  remedy  through  the  offi- 
cers, directors,  or  stockholders  of  any  of  the  corporations  aforesaid; 
that  the  officers  of  all  of  said  corporations  are  opposed  to  the  minority 
stockholders  of  the  Cobre  Grande  Company  and  are  hostile  to  their 
interests;  that  the  defendant  Greene,  at  the  time  of  the  transfer  of  the 
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properties  in  suit,  to  the  Cananea  Company,  was  the  president  of  the 
Cobre  Grande  Company ;  that  he  was  the  first  president  of  the  Greene 
Consolidated  Copper  Company  and  has  been  the  president  and  manag- 
ing head  of  both  the  Greene  Consolidated  Copper  Company  and  the 
Cananea  Copper  Company  since  their  organization,  and  up  to  the  time 
of  the  filing  of  the  bill  of  complaint  herein ;  that  he  is  the  person  who 
planned  and  organized  the  defendant  Cananea  Consolidated  Copper 
Company  and  the  defendant  Greene  Consolidated  Copper  Company, 
and  the  prime  factor  in  the  management  of  said  corporations  whereby 
the  complainant  and  the  other  minority  stockholders  of  the  Cobre 
Grande  company  have  been  deprived  of  their  rightful  share  of  the  earn- 
ings of  the  properties  aforesaid ;  and,  further,  that  the  complainant,  as 
a  stockholder  of  the  Cobre  Grande  Company,  has  never  received  any 
notice  of  any  of  the  meetings  of  the  stockholders  of  said  company. 

The  complainant  further  alleges  that  the  agreement  under  and  by 
virtue  of  which  she  and  others,  who  are  now  minority  stockholders  in 
the  Cobre  Grande  Company,  made  their  original  investment,  while 
fully  performed  on  her  and  their  part,  was  never  performed  on  the 
part  of  the  defendant  Greene  or  the  defendant  Cananea  Copper  Com- 
pany or  the  defendant  Greene  Consolidated  Copper  Company. 

These,  in  effect,  are  the  allegations  of  the  bill  of  complaint  as 
amended. 

The  relief  prayed  for 'is: 

First.  That  the  Cananea  Company  be  declared  to  be  the  holder  in 
trust  for  the  Cobre  Grande  Company  of  the  properties  that  are  the 
subject  of  suit,  together  with  all  the  other  properties  which  it  was 
the  intention  of  Greene  to  convey  to  Mitchell  and  the  Cobre  Grande 
Company. 

Second.  That  the  Cananea  Company  be  declared  to  be  the  holder 
in  trust  for  the  Cobre  Grande  Company  of  the  "Elisa  Mine." 

Third.  That  Greene,  the  Cananea  Company,  and  the  Greene  Com- 
pany be  required,  if  it  shall  apypear  that  there  are  profits  which  have 
arisen  from  the  operation  of  said  properties,  to  pay  the  same  to  the 
defendant  Cobre  Grande  Copper  Company. 

Fourth.  That  if  there  are  profits  received  by  the  Greene  Company 
from  said  properties  (of  the  Cobre  Grande  Company),  it  be  required 
to  pay  to  complainant,  and  to  all  other  stockholders  similarly  situated, 
parts  thereof  in  proportion  to  their  respective  stock  holdings  in  the 
capital  stock  of  the  Cobre  Grande  Company. 

Fifth.  That  the  Cananea  Company  pay  to  complainant  and  to  all 
other  stockholders  similarly  situated  parts  of  any  benefits  received  by 
it  from  said  properties  (of  the  Cobre  Grande  Company)  in  proportion 
to  his  and  their  respective  stock  holdings  in  the  Cobre  Grande  Com- 
pany. 

Sixth.  That  if  any  profits  obtained  by  Greene,  the  Greene  Company, 
or  the  Cananea  Company  from  the  properties  in  controversy,  have  been 
used  for  the  purchase  of  other  properties,  that  such  properties  be  de- 
clared to  be  held  in  trust  for  the  Cobre  Grande  Company,  and  that  the 
defendants  be  required  to  account  therefor. 

Seventh.  In  the  alternative  that  other  relief  be  impracticable,  that 
the  value  of  complainant's  interest  and  the  interest  of  all  other  stock- 
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holders  similarly  situated  in  the  properties  of  the  Cobre  Grande  Com- 
pany be  determined,  and  that  the  complainant  and  all  other  stock- 
holders similarly  situated  be  declared  to  have  a  lien  upon  the  assets 
and  properties  of  Greene,  the  Greene  Company,  and  the  Cananea  Com- 
pany for  the  value  of  their  interests  so  determined. 

All  of  the  defendants  have  appeared  and  have  demurred  to  the  bill 
of  complaint.  With  the*  exception  of  the  Cobre  Grande  Copper  Com- 
pany, the  defendants,  after  appearing,  first  filed  a  plea  of  res  judi- 
cata; but,  the  complainant  having  been  permitted  to  amend  her  bill, 
leave  was  given  the  defendants  to  withdraw  their  plea,  if  they  should 
so  elect,  and  to  demur.  Advantage  was  taken  of  this  permission.  The 
demurrer  of  the  Cobre  Grande  Copper  Company  is  upon  the  ground 
that  it  appears  upon  the  face  of  the  bill  that  the  complainant  is  a  citi- 
zen and  resident  of  the  state  of  California,  and  the  Cobre  Grande  Cop- 
per Company  a  corporation  and  resident  of  the  territory  of  Arizona, 
and  that  therefore  no  jurisdiction  exists  over  that  defendant,  and  up- 
on the  further  ground  that  no  cause  is  stated  in  the  bill  entitling  the 
complainant  to  any  discovery  or  relief.  The  demurrers  of  the  remain- 
ing defendants  are  upon  the  same  grounds  and  also  upon  the  ground 
that,  inasmuch  as  the  court  is  without  jurisdiction  over  the  Cobre 
Grande  Copper  Corhpany,  it  is  without  jurisdiction  of  an  indispensable 
party  without  whose  presence  the  suit  cannot  proceed. 

The  defendant  William  C.  Greene,  the  defendants  Greene  Consolidat- 
ed Copper  Company,  and  the  Cananea  Consolidated  Copper  Company 
are  in  court.  The  Cananea  Consolidated  Copper  Company  is  organiz- 
ed under  the  laws  of  the  republic  of  Mexico,  an  alien,  while  the  Greene 
Consolidated  Copper  Company  is  organized  under  the  laws  of  the  state 
of  West  Virginia.  If  the  Cobre  Grande  Copper  Company,  being  or- 
ganized under  the  laws  of  a  territory,  and  having  its  principal  place 
of  business  therein,  is  an  indispensable  party,  the  complainant  can 
proceed  no  further  in  this  cause.  Hepburn  v.  Ellzey,  2  Cranch,  445,  2 
L.  Ed.  332 :  Hooe  v.  Jamieson,  166  U.  S-  395,  17  Sup.  Ct.  596,  41  L. 
Ed.  1049 ;  McClellan  v.  McKane  (C.  C.)  164  fed.  164.  If,  however,  the 
Cobre  Grande  Copper  Company  is  not  an  indispensable  party,  though 
joined  as  a  party  defendant  in  the  bill  of  complaint,  it  will  not  oust  the 
court's  jurisdiction. 

Section  737,  Rev.  St.  (U.  S.  Comp.  St.  .1901,  p.  687),  provides  as 
follows : 

"When  there  are  several  defendants  In  any  .suit  at  law  or  In  equity,  and 
one  or  more  of  them  are  neither  inhabitants  of  nor  found  within  the  district 
In  which  the  suit  is  brought,  and  do  not  voluntarily  appear,  the  court  may 
entertain  jurisdiction,  and  proceed  to  the  trial  and  adjudication  of  the  suit 
between  the  parties  who  are  properly  before  it;  but  the  judgment  or  decree 
rendered  therein  shall  not  conclude  or  prejudice  other  parties  not  regularly 
served  with  process  nor  voluntarily  appearing  to  answer ;  and  non  Joinder  of 
parties  who  are  not  inhabitants  of  nor  found  within  the  district,  as  aforesaid, 
shall  not  constitute  matter  of  abatement  or  objection  to  the  suit" 

Where  the  real  controversy  is  between  citizens  of  different  states, 
or  a  citizen  and  an  alien,  and  yet  the  plaintiff  is  by  some  rule  of  law 
compelled  to  use  the  name  of  another  party  who  may  not  be  a  citizen 
of  a  different  state  to  perform  merely  a  ministerial  act,  the  joinder  o* 
such  ministerial  party  will  not  deprive  the  federal  court  of  jurisdic- 
163  F.— 7 


Digitized  by 


Google 


98  163  FBDBRAL  BBPOBTBR. 

tion.  Waldcn  v.  Skinner,  101  U.  S.  677,  25  L.  Ed.  963;  McNutt  v. 
Bland,  2  How.  9,  11  L.  Ed.  159;  Browne  v.  Strode,  5  Cranch,  303, 
3  L.  Ed.  108;  Coal  Co.  v.  Blatchford,  11  Wall.  172,  20  L.  Ed.  179; 
Wormly  v.  Wormly,  8  Wheat.  421,  5  L.  Ed.  651 ;  Russell  v.  Clark,  7 
Cranch,  69,  3  L.  Ed.  271 ;  Wood  v.  Davis,  18  How.  467,  15  L.  Ed. 
460. 

The  general  rule  upon  this  subject,  as  laid  down,  bv  Justice  Bradley, 
in  William  v.  Bankhead,  19  Wall.  571,  22  L.  Ed.  184,  has  been  closely 
followed  in  the  federal  courts.    I  quote  it : 

"The  general  rule  as  to  parties  in  chancery  Is  that  all  ought  to  be  made  i>ar- 
ties  who  are  interested  in  the  controversy,  in  order  that  there  may  be  an  end 
of  litigation.  But  there  are  qualifications  of  this  rule  arising  out  of  public 
policy  and  the  necessities  of  particular  cases.  The  true  distinction  appears  to 
be  as  follows: 

"First.  When  a  person  will  be  directly  affected  by  a  decree,  he  is  an  indls- 
pensabUe  party,  unless  the  parties  are  too  numerous  to  be  brought  before  the 
court,  when  the  case  is  subject  to  a  special  rule. 

"Second.  Where  a  person  is  interested  in  the  controversy,  but  will  not  be 
directly  affected  by  a  decree  made  in  his  absence,  he  is  not  an  indispensable 
party,  but  he  should  be  made  a  party  if  possible,  and  the  court  will  not  pro- 
ceed to  a  decree  without  him,  if  he  can  be  reached. 

**Thirdly.  Where  he  is  not  interested  in  the  controversy  between  the  Im- 
mediate litigants,  but  has  an  interest  in  the  subject-matter,  which  may  be 
conveniently  settled  in  the  suit,  and  thereby  prevent  further  litigation,  he  may 
be  a  party  or  not,  at  the  option  of  the  complainant*' 

In  my  opinion,  these  demurrers  turn  squarely  upon  the  question  as 
to  whether  or  not  the  Cobre  Grande  Copper  Company  is  an  indispen- 
sable party.  Will  that  company  be  directly  affected,  to  its  detriment 
by  a  decree  of  this  court  that  may  afford  relief  to  the  complainant? 
Upon  this  point  it  is  claimed  by  the  defendants  that,  if  upon  account- 
ing funds  are  found  in  the  defendant's  hands,  the  accounting-  must 
be  to  the  Cobre  Grande  Company.  In  this  I  do  not  concur.  The  de- 
fendants own  a  majority  of  that  stock.  They  have  had  all  that  belongs 
to  them,  and  also  all  that  belongs  to  this  complainant  and  other  minor- 
ity stockholders.  When  this  amount  that  belongs  to  the  minority  stock- 
holders is  ascertained  bv  the  accounting,  equity  and  good  conscience 
would  require  the  majority  stockholders  to  pay  the  minority  stockhold- 
ers their  pro  rata  share,  not  to  the  corporation  for  redistribution,  but 
to  such  party  or  person,  and  in  such  manner,  as  this  court  shall  deem 
meet.  It  is  simply  aflfordingf  relief  on  the  part  of  the  court,  through 
equitable  channels,  to  a  party  injured  by  the  wrongful  and  dishonest 
acts  of  another  party.  The  Cobre  Grande  Copper  Company,  as  such, 
whether  it  voluntarily  comes  in  as  a  party,  or  keeps  as  far  away  as 
possible,  can  neither  be  benefited  nor  harmed  by  any  equitable  mandate 
of  this  court.  I  hold  that  the  Cobre  Grande  Copper  Company  is  not 
an  indispensable  party. 

I  think  there  is  another  reason  why  these  demurrers  should  be  over- 
ruled. It  appears  from  the  bill  of  complaint:  That  the  complainant 
paid  over  to  Mitchell  certain  sums  of  money  to  be  invested  in  these 
mining  properties,  which  the  said  Mitchell  held  under  contract  of 
purchase  with  defendant  Greene ;  that  upon  the  payment  of  said  money 
by  Mitchell,  the  complainant  became  entitled  to  her  fractional  interest 
in  said  mining  properties;  that  Mitchell,  and  every  one  acting  under 
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him,  performed,  while  the  defendant  Greene  performed  only  far 
enough  to  organize  the  contemplated  company  and  get  control  of  a 
majority  of  its  stock,  and  then  turn  over  the  property  interests,  in 
which  the  complainant  owned  her  fractional  rights,  to  another  cor- 
poration, and  then  to  still  another  corporation  with  the  evident  in- 
tent of  defrauding  the  complainant,  and  others  in  like  situation,  of 
their  interests  in  that  property.  Her  rights,  title,  and  interest  in 
that  property  were  surrendered  to  Greene,  or  the  corporation  of  his 
creation,  with  the  presumed  understanding  that  the  corporation  was  to 
be  fairly  and  honestly  organized  and  conducted  by  the  other  contract- 
ing party,  the  defendant  Greene.  In  view  of  the  fraud  practiced  by 
the  said  Greene,  she  is  at  liberty  to  reassert  her  percentage  ownership 
in  said  mining  property,  and  the  court  of  equity  should  afford  her 
relief  upon  that  ground.  Rogers  v.  Penobscot  Mining  Co.,  164  Fed. 
606^  83  C.  C.  A.  380,  and  cases  there  cited. 

The  demurrers  of  Wm.  C.  Greene,  Greene  Consolidated  Copper 
Company  and  Cananea  Consolidated  Cppper  Company  are  overruled, 
with  leave  to  answer  in  30  days ;  cost  to  be  taxed  by  the  clerk.  The 
demurrer  of  Cobre  Grande  Copper  Company  is  sustained;  costs  to  be 
taxed  by  the  clerk. 


In  re  liASKY. 

(District  Court,  N.  D.  Alabama,  W.  D.    July  11,  1908.) 

Barkbuptot— Refusal  of  Bankbuft  to  Subbendeb  Pbopebty-— CoiocmiXNT 
FOB  Contempt.  ,, 

The  property  of  a  bankrupt  estate  traced  to  the  recent  control  or 
possession  of  the  bankrupt  Is  presumed  to  remain  there  until  he  satis- 
factorily accounts  to  the  court  for  its  disposition  or  disappearance,  and 
where  the  court  on  ample  Evidence  has  found  that  it  still  remains  in  his 
possessfon  or  under  his  control,  and  that  his  testimony  as  to  its  dis- 
position is  incredible  and  untrue,  and  has  ordered  him  to  turn  It  over  to 
his  trustee,  his  mere  denial  under  oath  is  not  sufficient  to  purge  him  of 
contempt  for  refusal  to  obey  such  order. 

In  Bankruptcy.  On  motion  to  commit  Joseph  Lasky,  a  bankrupt, 
to  jail  for  contempt  of  court  in  failing  to  pay  into  court  the  sum  of 
$1,800,  previously  decided  by  the  court  to  have  beeii  withheld  by  him 
from  his  trustee. 

Henry  Fitts  and  Jere  M}urphy,  for  the  motion. 
C.  B.  Powell,  opposed. 

HUNDLEY,  District  Judge.  On  a  former  date,  and  upon  a  peti- 
tion filed  in  this  cause  by  the  bankrupt,  Joseph  Lasky,  asking  this 
court  to  review  an  order  of  the  referee  in  bankruptcy  requiring  said 
bankrupt  to  pay  into  court  the  sum  of  $1,800,  and  after  a  full  hear- 
ing upon  that  petition  and  the  consideration  of  evidence  produced 
both  on  behalf  of  the  bankrupt  and  on  behalf  of  the  trustee,  I  con- 
firmed the  order  of  the  referee,  and  held  that,  under  the  evidence  pro- 
duced, the  bankrupt  had  within  his  possession  the  sum  of  $1,800, 
which  he  was  fraudulently  withholding  from  and  refusing  to  pay  to 
his  trustee  in  bankruptcy.     This  court,  in  a  decree  rendered  at  the 
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time,  gave  the  bankrupt  seven  days  in  which  to  pay  the  money  into 
court,  and,  this  time  having  now  expired,  motion  is  made  here  to  com- 
mit the  bankrupt  for  contempt  of  court  in  failing  to  comply  with  that 
order  of  the  court  The  motion  now  pending  is  resisted  by  the  bank- 
rupt chiefly  as  matter  of  law,  and  no  additional  evidence  is  sought  to 
be  produced,  except  the  bare  affidavit  of  the  bankrupt  himself  that 
he  has  no  funds  in  his  possession  from  which  to  pay  the  sum  of  $1,800 
adjudged  to  be  in  his  possession. 

Before  considering  the  law  bearing  upon  the  question  at  issue,  it  is 
proper  that  I  should  rehearse,  in  this  connection,  the  facts  upon  which 
I  found  that  Lasky  was  holding  in  his  possession  the  sum  of  $1,800. 
Lasky  was  engaged  in  the  mercantile  business  in  the  city  of  Tus- 
caloosa, Ala.,  with  a  partner  by  the  name  of  Goldberg.  The  business 
was  conducted  under  the  name  of  Lasky  &  Goldberg.  This  firm 
succeeded  in  doing  away  with  more  than  $6,500  worth,  of  goods 
bought  in  February  and  delivered  early  in  March.  These  goods,  or 
money  procured  from  their  sale,  disappeared  from  the  reach  of  cred- 
itors in  a  very  short  period  of  time,  estimated  at  sixty  days.  In  addi- 
tion to  this,  the  testimony  shows  that  in  January  there  was  a  very 
considerable  stock  of  goods  in  the  storehouse — approximately  $2,500 
worth.  Therefore  between  January  and  May,  five  months,  $9,- 
000  worth  of  money  and  goods  were  withdrawn  from  the  grasp 
of  creditors,  and  two-thirds  of  this  amount  was  spirited  away  in 
less  than  two  months.  Of  all  the  goods  purchased  in  the  first  five 
months  of  the  calendar  year  1908,  not  one  dollar's  worth  is  paid  for. 

Upon  his  examination  the  bankrupt,  Lasky,  attempted  to  account  for 
this  surprising  condition  of  things  by  saying  that  he  lost  some  $2,000 
of  the  money  in  gambling,  and  that  these  losses  were  sustained  upon 
some  14  to  17  trips  to  Birmingham,  one  trip  to  Montgomery,  and  in 
night  games  at  the  McLester  Hotel  in  Tuscaloosa.  Upon  his  first 
examination  he  said  that  he  could  not  tell  the  name  of  a  single  person 
with  whom  he  played  or  a  single  person  who  ever  saw  him  playing  in 
Birmingham,  Montgomery,  or  Tuscaloosa.  He  said  upon  that  exam- 
ination that  all  of  his  Birmingham  games,  except  one  played  at  the 
Gayety  Hotel  about  the  time  of  his  adjudication,  had  been  played  either 
at  the  Florence  or  at  the  Birmingham  Hotels.  He  said,  also,  that  of 
the  numerous  trips  he  made  to  Birmingham — 14  in  all — on  12  of 
these  trips  he  put  up  either  at  the  Metropolitan  or  the  Gayety  Hotels, 
and. that  he  registered  some  3  or  4  times  under  an  assumed  name  and 
upon  all  other  occasions  in  his  own  name.  He  could  not  remember 
by  whom  he  was  invited  into  the  games  at  the  various  hotels,  and  he 
could  not  remember  the  number  of  any  of  the  hotel  rooms  in  which 
he  had  played  the  various  games.  Under  Lasky's  testimony,  all  of 
these  losses  must  have  been  sustained  between  March  1st  and  May 
6th.  66  days.  It  appears  from  his  own  testimony  that  he  was  in  Tus- 
caloosa a  very  considerable  portion  of  the  time  attending  to  his  busi- 
ness. About  one-half  of  this  time  he  was  running  the  store  alone,  as 
his  partner  had  decamped.  The  testimony  of  his  young  lady  clerk 
shows  that  he  was  in  Tuscaloosa  four  out  of  the  nine  weeks,  with  the 
exception  of  three  days,  during  which  time  he  was  said  to  have  been 
sick.     He  was  there   regularly,  because  he  opened  the  store  every 
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morning  and  was  there  awaiting  her  when  she  arrived  for  the  day's 
work.  With  the  four  weeks  accounted  for  by  this  clerk  out  of  the 
reckoning,  his  testimony  claims  17  trips  to  Birmingham,  1  trip  to 
Montgomery,  and  numerous  night  c^ames  at  the  McLester  Hotel  in 
Tuscaloosa,  that  is  to  say,  that  out  of  the  35  days  in  which  he  was  out 
of  town  he  was  engaged  in  gambling  18  days,  and  tliat  during  the 
17  days  he  was  at  home  he  was  doing  heavy  night  gsambling,  and  los- 
ing uniformly.  This  is  remarkable,  to  say  the  least. ,  .B^J  his  clairxt 
is  that  numbers  of  the  Birmingham  trips  lasted  at  feast  tv/o*  Jays,  so 
that,  if  his  story  is  true,  he  was  out  of  town  substantially  all  of  the 
time  accounted  for  by  his  clerk,  leaving  him  no  "o'pptJrtunity  tQ-  heive 
attended  to  his  business  after  Goldberg  left,  as  he  testified  he  did  quite 
closely  for  some  six  months,  and  he  is  unable  to  remember  the  name 
of  one  single  individual  with  whom  he  played  af  any  time  or  to  whom 
he  lost  so  much  money.  To  believe  this  story  would  tax  my  credulity 
beyond  endurance.  But  Lasky  is  further  discredited  when  the  Met- 
ropolitan Hotel  register  is  produced,  covering  the  entire  period  from 
March  1st  to  May  6th,  and  it  shows  no  registration  of  Joseph  Lasky 
at  all,  and  when  the  re^ster  is  laid  before  him,  and  he  is  called  upon 
.to  identify  the  registration  under  assumed  names,  he  points  out  a  few 
names  entered  on  the  register  prior  to  March  26th,  which  he  claims 
to  believe  were  his  registrations,  but  would  not  identify  them  pos- 
itively as  such.  Further  than  this,  the  testimony  shows  that,  upon  the 
examination  of  Lasky  as  to  his  knowledge  of  the  game  of  poker  at 
which  he  claims  to  have  lost  his  money,  he  seemed  to  have  no  real 
acquaintance  with  the  game,  but  only  knew  the  simpler  hands  which 
any  tyro  might  know,  and  he  fails  to  meet  a  test  of  knowledge  which 
any  player  of  his  claimed  experience  ought  certainly  to  be  ab!e  to 
meet. 

Such  is  the  condition  of  the  testimony  upon  which  the  referee 
made  the  order.  After  this  order  was  made,  Lasky  appears  to  have 
employed  new  counsel  and  made  application  to  have  the  order  set 
aside,  and  upon  the  hearing  had  upon  this  application  he  weaves  the 
web  of  deceit  and  improbability  more  firmly  about  him.  First,  the 
registration  at  the  Gayety  Hotel  from  March  17th  to  May  5th  is 
brought  into  court,  and  further  discredits  his  repeated  registration  at 
that  hotel  in  his  own  name  as  well  as  assumed  names;  the  showing 
by  that  register  being  that  he  never  registered  thefe  between  those  dates 
in  his  own  name,  and  that,  if  he  registered  there  at  all  under  an  as- 
sumed name,  it  was  only  upon  one  occasion  prior  to  May  5th.  By  a 
man  named  Gordon  he  appears  to  have  proven  a  game  and  a  state  of 
intoxication  at  the  Gayety  Hotel;  but  this  witness  (Gordon)  demon- 
strates the  utter  incredibility  of  the  whole  story  when  he  says  that 
Lasky's  repeated  trips  to  Birmingham  averaged  two  days  in  length, 
and  that  he  spent  many  nights  in  a  character  of  dissipation  different 
from  card  playing,  and  so  worked  out  for  Lasky  a  schedule  of  dis- 
sipation which  was  absolutely  impossible  of  achievement  within  the 
time  limit  of  Lasky's  return  from  New  York,  in  March,  and  his  bank- 
ruptcy, in  May,  unless  Lasky  possessed,  like  Joshua  of  old,  the  power 
to  arrest  the  passage  of  time  to  enable  him  to  work. out  his  peculiar 
program.     Strange,  indeed,  that  in  his  previous  examinations,  when 
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called  upon  for  the  name  of  some  person  to  corroborate  his  story, 
Lasky  could  not  once  recall  his'  familiar  friend,  Gordon.  More  than 
that,  confronted  with  the  necessity  of  corroboration,  he  finds  that  he 
has  forgotten  another  witness  to  his  dissipation,  a  Tuscaloosa  towns- 
man, one  Ben  Graubard,  who  tells  a  very  vivid  story  of  having  seen 
Lasky  in  a  game  on  the  parlor  floor  of  the  McLester  Hotel  in  the 
room  of  his  old-time  New  York  friend,  one  Joe  Greenfield,  on  a  Sun- 
.  day  nighf  Ia!hj5ik  Jhe  middle  of  April,  losing  heavily;  but  this  new 
:  Sound  corrro6bfaffo^i>,it  seems,  does  not  bear  the  test  of  the  hotel  regis- 
.ter>-i>^^nrii^.^at:joe  Greenfield  was  never  at  the  hotel  during  the 
•nioJrQi.of  t  April,' ^rtcl  that  different  and  other  people  registered  in 
that  room  on  each  Sunday  night  in  April,  and  it  further  appears  that 
no  person  by  the  name  of  Greenfield  during  the  whole  month  of 
April  registered  at  the  only  other  hotel  in  Tuscaloosa.  Indeed,  so 
improbable  is  the  story  of  Joe  Greenfield,  and  so  thoroughly  does 
the  inconsistency  of  the  testimony  of  Gordon  expose  the  whole  scheme, 
and  so  much  does  the  appearance  of  the  Gayety  Hotel  register  in  the 
record  discredit  Lasky,  that  this  court  was  amply  justified  in  conclud- 
ing that  the  additional  examination  held  under  the  motion  to  nullify 
the  order  further  discredits  Lasky's  explanation.  From  all  the  evi- 
dence presented  before  me,  I  found  that  Lasky  was  withholding  at 
least  $1,800  of  funds  which  should  be  turned  over  to  his  trustee,  and 
upon  a  further  consideration  of  the  testimony  I  am  still  of  the  same 
opinion  now.  I  cannot  believe  his  improbable  story  and  cannot  permit 
him  to  use  the  bankrupt  law  to  further  his  ignoble  ends. 

It  is  argued  with  great  earnestness,  by  counsel  for  Lasky,  that  an 
order  of  commitment  for  contempt  is  improper,  in  the  face  of  Lasky's 
oath  that  he  has  not  the  money,  regardless  of  the  finding  of  this  court 
that  he  has  this  money.  In  other  words,  it  is  claimed  that  it  is  open 
to  this  bankrupt,  as  well  as  any  other  bankrupt,  to  avoid  an  order  of 
this  sort  by  deliberate  perjury,  and  that  such  perjury  dissolves  all 
pecuniary  responsibility  and  relegates  the  creditors  to  a  prosecution 
for  perjury.  It  is  true  that  this  contention  does  find  some  support  in 
the  opinion  of  Judge  Caldwell  in  Boyd  v.  Glucklich,  116  Fed.  138,  63 
C.  C.  A.  451,  although  I  do  not  believe  that  he  there  intended  what 
he  said  in  respect  of  the  "purging  by  oath"  as  an  authoritative  con- 
struction of  the  bankruptcy  law.  My  reason  for  this  conclusion  is 
because  the  order  made  reversing  the  case  and  directing  the  taking  of 
further  testimony  is  wholly  inconsistent  with  the  proposition  that  the 
bankrupt's  oath  makes  an  end  of  the  proceedings;  but,  however  that 
may  be.  Judge  Sanborn,  in  the  same  case,  takes  issue  on  the  "purging 
by  oath"  proposition,  and  in  a  most  forceful  manner  arrays  the  many 
opposing  authorities  in  convincing  number.    He  says,  in  part: 

"The  rule  by  which  this  Issue  Is  to  be  determined  Is  that  the  property  of 
the  bankrupt's  estate,  traced  to  the  recent  possession  or  control  of  the  bankrupt, 
Is  presumed  to  remain  there  until  he  satisfactorUy  accounts  to  the  court  for 
its  disposition  or  disappearance.  He  cannot  escape  an  order  for  its  surrender 
by  simply  adding  perjury  to  fraudulent  concealment  or  mlsappropriatfon. 
It  is  still  the  duty  of  the  referee  and  the  court,  notwithstanding  his  oath 
and  his  testimony,  if  satisfied  beyond  a  reasonable  doubt  that  he  has  property 
of  the  estate  in  his  possession  or  under  his  control,  to  order  him  to  surrender 
it  to  the  trustee  and  to  enforce  that  order,  by  confinement  as  for  contempt" 
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The  Caldwell  opinion  has  been  expressly  repudiated,  and  the  Sanborn 
opinion  has  been  expressly  adopted  in  the  Eighth  circuit,  wherein 
Boyd  V.  Glucklich  was  decided,  in  Schweer  v.  Brown  (C.  C.  A.  8th 
Circuit)  130  Fed.  328,  64  C.  C.  A.  574,  wherein  Hook,  Circuit  Judge, 
speaking  for  the  court,  after  citing  a  number  of  authorities,  says : 

"These  cases  also  furnish  a  conclusive  answer  to  the  claim  of  the  bankrupt 
that  his  mere  denial  under  oath  of  the  possession  of  assets  Is  conclusive, 
and  that  In  such  cases  the  only  remedy  of  the  trustee  and  the  creditors  Is  by 
proceedings  under  the  penal  sections  of  the  bankrupt  act" 

The  Sanborn  opinion  is  in  line  with  the  decisions  previously  ren- 
dered and  has  been  generally  followed  in  the  federal  courts.  In  the 
case  In  re  Gerstel  (D.  C.)  123  Fed.  166,  a  case  wherein  efforts  to  ac- 
count for  dissipation  of  funds  by  extravagant  living  are  discredited 
and  an  order  to  pay  in  $1,500  is  passed,  Humphrey,  Judge,  says: 

"Ck>misel  for  the  respondent  contend  that  the  answer  to  the  rule  being 
under  oath  is  condusive  upon  the  court.  I  cannot  accept  that  view.  The 
question  seems  to  be  settled  in  this  circuit,  having  arisen  In  the  Salkey  Case, 
Fed.  Cas.  No.  12,253,  6  Biss.  269,  before  Judge  Blodgett,  under  the  bankruptcy 
act  of  1867  (Act  March  2, 1867,  c.  176, 14  Stat  517),  and  his  decision  confirmed 
on  application  for  review  by  Drummond,  Circuit  Judge.  The  same  rule  is 
foUowed  in  the  Ninth  circuit  in  Rlpon  Knltthig  Works  v.  Schrelber  (D.  a) 
101  Fed.  810  (Hanford,  District  Judge),  and  approved  by  the  Circuit  Court  of 
Appeals.  104  Fed.  1006,  43  C  C.  A.  682.  The  rule  in  these  cases  Is  that  the 
answer  of  the  respondent  is  not  conclusive  on  the  court,  that  the  court  may 
proceed  to  inquire  into  the  fticts,  and',  where  it  has  been  shown  that  the 
property  has  come  into  the  hands  of  the  bankrupt  shortly  before  the  adjudi- 
cation, that  the  schedules  give  no  account  either  of  this  property  or  its  pro- 
ceeds, and  that  the  bankrupt  by  an  answer  or  by  examination  under  oath 
fails  to  make  any  credible  explanation,  showing  what  became  of  such 
property,  the  court  when  so  satisfied  is  authorized  to  consider  the  property 
or  its  proceeds  as  being  still  in  the  possession  or  under  the  control  of  the 
bankrupt,  and  to  require  by  order  that  it  be  produced  and  delivered  to  the 
trustee,  and  upon  failure  to  obey  such  order  to  punish  by  Imprisonment  for 
contempt  A  consideration  of  all  the  cases  upon  the  subject  leads  me  to  the 
conclusion  that  this  is  the  law  of  the  case.  Many  other  cases  could  be  cited.  I 
have  fully  considered  the  case  of  Boyd  v.  Glucklich,  116  Fed.  131.  53  C.  C.  A. 
451,  together  with  all  other  cases  cited  by  counsel  for  the  bankrupt;  but  my 
mind  adheres  too  strongly  to  the  rule  above  announced." 

Piatt,  Judge  of  the  Second  circuit,  repudiates  the  "purging  by 
oath"  doctrine,  and  in  Re  Leinweber  (D.  C.)  128  Fed.  641,  a  case 
where  the  bankrupt  claimed  to  have  paid  the  money  out  to  creditors, 
but  could  not  produce  them  or  evidence  of  such  payment,  says: 

"I  am  fortified  in  respect  of  my  action  by  the  position  which  Judge  Brown 
took  in  Re  Schl'esinger  (D.  C.)  97  Fed.  930.  which  was  confirmed  by  the 
Court  of  Appeals  for  this  circuit.  102  Fed.  117,  42  C.  O.  A.  207.  The  bankrupt 
relies  upon  Boyd  v.  Glucklich,  116  Fed.  131,  53  C.  C.  A.  451.  I  am  not  per- 
suaded by  the  reasoning  of  the  majority  of  the  court  In  that  case.  Judge 
Sanborn  in  his  opinion,  while  for  obvious  reasons  concurring  In  the  result, 
sets  forth  succinctly  the  principles  which  evidently  controlled  the  court  in 
the  Schlesinger  Case  and  cites  several  federal  authorities  in  support  thereof." 

In  re  Kane  (D.  C.)  125  Fed.  984,  is  a  case  where  the  bankrupt 
swore  positively  that  he  had  not  the  money,  and  Archbald,  Judge  (evi- 
dently having  Boyd  v.  Glucklich  in  mind,  for  he  cites  it  among  other 
cases),  says  (where  statement  of  bankrupt  that  he  had  given  the  mon- 
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ey  to  his  wife  and  she  had  spent  it  held  not  to  be  sufficiently  accounted 
for  its  disposition) : 

'It  is  not  intended  to  punish  tlie  bankrupt  for  concealing  assets  from  bis 
trustee,  for  which  the  law  otherwise  provides,  nor  for  frauds  or  delinquencies 
of  which  he  maj  appear  to  be  guilty.  The  sole  purpose  is  to  reach  and 
compel  the  surrender  to  the  trustee  of  property  belonging  to  the  estate  in 
the  actual  control  or  possession  of  the  bankrupt.  Having  regard  to  what 
is  involved,  it  is  to  be  exercised  with  caution;  but,  where  a  proper  case  is 
presented  by  the  evidence,  the  court  is  not  to  allow  itself  to  be  deceived  by 
evasions  nor  deterred  by  the  consequences." 

In  Moody  v.  Cole  (D.  C.)  148  Fed.  295,  the  judge  affirmed  the  find- 
ing of  the  referee  by  which  the  bankrupt,  Mrs.  Cole,  was  required 
to  pay  money  into  court,  although  in  that  case  the  following  conten- 
tion was  made,  which  I  quote  from  the  opinion: 

"It  is  claimed  by  her  counsel,  in  his  very  able  presentation  of  this  cause 
to  this  court,  that  this  denial  of  the  bankrupt  should  be  practically  conclusive 
in  the  matter,,  and  that  in  the  face  of  such  denial  the  court  should  not 
adjudge  her  to  be  in  contempt.** 

The  courts  of  bankruptcy  have  also  held  that  the  answer  to  the  rule 
to  show  cause  is  not  conclusive,  but  transversable,  that  weight  should 
be  given  to  the  denial  of  the  bankrupt,  but  that  it  is  the  duty  of  the 
court  to  examine  all  the  evidence,  both  circumstantial  and  direct,  re- 
lating to  the  matter  to  see  whether  there  are  any  inconsistencies  in 
the  bankrupt's  testimony  or  conduct  which  affected  his  testimony.  In 
our  own  Fifth  circuit,  the  "purging  by  oath"  doctrine  is,  I  think, 
plainly  discredited  by  a  decision  of  the  majority  of  the  court  in  Re 
Purvine,  96  Fed.  192,  37  C.  C.  A.  446.  In  the  later  case  of  Samel 
V.  Dodd,  142  Fed.  68,  73  C.  C.  A.  254,  an  opinion  of  Judge  Shelby 
yields  assent  to  the  trend  and  current  of  authority  and  recognizes 
(middle  of  page  73  of  142  Fed.,  middle  of  page  259  of  73  C.  C.  A.) 
that  the  order  should  be  made  where  it  does  "appear  clearly  and  af- 
firfnatively  from  the  record,  notwithstanding  his  denials,  that  he 
has  power  to  compjy  with  the  decree."  The  following  from  the  ear- 
lier cases  decided  under  the  present  bankruptcy  act  fully  support  the 
contentions  of  the  movant  here:  In  re  Schlesinger  (D.  C.)  97  Fed. 
930 :  Big  purchases,  quick  sales  and  spiriting  away  of  money.  Pro-* 
fessed  ignorance  and  forget  fulness-  of  recent  business.'  In  re  Deuell, 
100  Fed.  633 :  Goods  and  money  spirited  away.  What  she.could  have 
reasonably  expected  is  calculated  and  order  given  for  residue.  In 
re  Greenberg  (D.  C.)  106  Fed.  496:  Incredible  story  of  having  lost 
pocketbook.  The  former  action  of  this  court  in  discrediting  the 
bankrupt's  uncorroborated  story  of  gambling  losses  is  directly  in  line 
with  In  re  Henderson  (D.  C.)  130  Fed.  385.  See  latter  part  of  opin- 
ion in  Schweer  v.  Brown,  130  Fed.  328-330,  64  C.  C.  A.  674. 

From  the  above-cited  cases  it  seems  clear  to  my  mind  that  the  fol- 
lowing principle  of  law  is  well  settled,  to  wit:  That  the  property  of 
a  bankrupt  estate,  traced  to  the  recent  control  or  possession  of  the 
bankrupt,  is  presumed  to  remain  there  until  he  satisfactorily  accounts 
to  the  court  for  its  disposition  or  disappearance.  Now  let  us  see 
what  may  be  properly  deduced  from  the  evidence  as  showing  the 
property  to  be  in  the  bankrupt's  possession  during  the  five  months  next 
before  his  adjudication: 


Digitized  by 


Google 


IN   RE  IJISKT.  105 

A  Stock  of  i^oods  on  Hand  worth  at  least $2,500  00 

Goods  purchased  within  the  five  months  for  which  not  a  dollar  was 
paid    6,500  00 

$9,000  00 

How  and  for  how  much  of  this  does  he  account?  First:  He  says 
that  all  goods  were  sold  and  converted  into  cash.  The  evidence  in- 
dicates that  they  brought  about  cost,  but  let  us  allow  $2,000  for 
his  selling  cheap  and  the  little  remnant  left  in  the  store,  so  we  have : 

Item  1.    Discount  to  get  quick  sales $2,000  00 

Item  2.     (He  gives  in  detail  his  cost  of  doing  business,  and  under 
that  evidence  $100  a  month  is  a  liberal  allowance,  so) 

expenses  of  running  store  were 500  00 

Item  3.    (His  checks  show  exactly  what  he  paid  on  old  accounts, 
freight  and  drayage  in  these  five  months.)     Paid  for 

goods,  freight,  and  drayage  about. 1,300  00 

Item  4.    Goldberg's  living  expenses,  $200  per  month 1,000  00 

Item  5.    Lasky's  living  expenses,  $200  per  month 1,000  00 

Item  6.    Accident  to  sister 500  00, 

Item  7.    Mother's  and  sister's  trips 300  00 

Item  8.    Money  which  Mr.  and  Mrs.  Groldberg  took  away  for  living 

expenses,    about : 300  00 

Total $6,900  00 

This  resolves  every  doubt  in  the  bankrupt's  favor  and  is  more  lib- 
eral to  him  than  are  the  reported  cases.  It  shows  $2,100  coming  in- 
to his  possession  and  wholly  unaccounted  for,  and  the  estimate  made 
by  the  court  is  certainly  not  overdrawn  and,  if  anything,  is  rather 
below  what  may  be  sustained  by  the  evidence.  It  is  not  attempted  to 
state  the  exact  amount  of  the  bankrupt's  frauds  and  concealments. 
The  law  does  not  require  this,  for,  as  is  said  in  Re  Schlesinger  (D. 
C.)  97  Fed.  930: 

"A  debtor  is  not,  however,  to  go  scot-free  because  the  exact  amount  of  his 
frauds  and  concealments  are  not  ascertainable,  nor  should  the  bankrupt  act 
be  suffered  to  be  paralyzed  as  respects  the  creditors  by  such  means." 

A  merchant  should  not  be  permitted  to  shut  his  eyes  to  the  disap- 
pearance of  his  goods,  and  when  called  upon  by  the  court  to  account 
therefor  escape  the  penalty  of  the  law  by  simply  saying:  "I  have  not 
the  goods.  I  have  no  money."  In  a  proceeding  of  this  character,  it 
is  not  within  the  province  of  the  court  to  inflict  punishment  for  dis- 
honest conduct ;  but,  in  a  careful  effort  to  avoid  such  result,  a  court, 
when  called  upon  to  pass  upon  the  weight  of  testimony  and  th/  cred- 
ibility of  witnesses,  is  not  to  be  deprived  of  those  faculties  of  judg- 
ment and  discrimination  as  to  what  is  true  and  probable,  on  the  one 
hand,  and  untrue  and  improbable  or  absurd,  upon  the  other,  which  are 
permitted  to  be  exercised  by  juries  in  similar  cases. 

I  am  clearly  of  the  opinion,  from  all  the  evidence  in  this  cause, 
that  Lasky  has  in  his  possession  or  under  his  control  the  sum  of  at 
least  $1,800,  which  he  has  failed  to  pay  over  to  his  trustee  under  a 
former  order  of  this  court. 

For  his  refusal  to  comply  with  this  order,  he  is  in  contempt  of  this 
court,  and  an  ofdtr  will  now  be  entered  committing  him  to  jail  un- 
til the  further  orders  of  this  court 
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WINTERS  T.  BAI/CIMOEE  ft  O.  R.  CO. 

(arcnit  Court,  8.  D.  Ohio,  B.  D.    July  8,  190a) 

No.  1,33a 

L  Cabbiebs— iNJtTBT  TO  Passengeb— Debah.uent-'NxgI/IOKncib— RsB  Ipsa  Lo- 

QUITUB. 

Proof  that  a  passenger  on  a  railroad  train  was  injured  by  deraUment  is 
sufficient  to  establish  a  prima  facie  case  of  defendant's  negligence. 

[Ed.  Note.~For  cases  in  point,  see  Cent  Dig.  vol.  9,  Carriers,  IS  1288, 
1307,  1311.] 

2.  Saui^-Place  of  Tbanspobtation. 

A  passenger  injured  by  dera:ilment  of  the  train,  in  order  to  recover, 
must  show  not  only  that  he  was  a  passenger,  but  that  at  the  time  of  the 
accident  he  was  also  in  a  place  where  he  had  a  right  to  be,  or,  at  least, 
that  the  place  where  he  was,  if  he  was  not  In  the  right  place,  did  not  af- 
fect the  result. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  voL  9,  Carriers,  §  1399.] 

3.  Same— DT7TT  of  Passenger. 

It  is  the  duty  of  a  passenger,  on  boarding  a  train,  to  place  himself  in 
a  safe  position  thereon,  if  he  Is  able  to  find  one,  and  it  is  no  excuse  for 
his  placing  himself  in  an  unsafe  position  that  the  trainmen  knew  that 
it  was  unsafe  and  did  not  prevent  his  occupying  it,  if  his  danger  was 
equally  well  known  to  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  9,  Carriers,  §  1376.] 

4.  Same. 

The  prima  facie  liability  of  a  carrier  for  injuries  to  a  passenger  by  de- 
railment arising  from  the  mere  fact  of  the  accident  and  the  injury  is 
conditioned  on  the  exercise  of  reasonable  care  by  the  passenger. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  9,  Carriers,  I  134a] 

5.  SamE'-Cortributoby  Negligence. 

Where  the  contributory  negligence  of  a  passenger  injured  by  the  de- 
railment of  a  car  of  the  train  on  which  he  w^s  riding  contributed  to  the 
injury,  he  was  not  entitled  to  recover,  though  his  negligence  did  not  con- 
tribute to  the  derailment 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  9.  Carriers,  §  134d.] 

6.  Same— ETviDENCE. 

Plaintiff,  a  member  of  defendant's  track  repairing  gang,  was  Injured  by 
the  derailment  of  a  car  of  the  train  on  which  plaintiff  was  being  carried 
to  his  home  by  defendant  after  termination  of  the  day's  work.  Defendant 
provided  t^vo  box  cars  and  a  caboose  in  which  to  carry  plaintiff  and  his 
fellow  workmen,  but  plaintiff,  in  accordance  with  a  prior  custom,  known 
to  his  foreman,  climbed  on  top  of  one  of  the  cars  and  rode  there,  and  at 
the  time  of  the  derailment  was  either  thrown  or  jumped  to  the  ground, 
and  sustained  the  Injury  complained  of.  No  one  else  was  Injured,  and  if 
plaintiff  had  remained  In  the  cars  or  caboose  he  would  not  have  been  in- 
jured. Held,  that  plaintiff  was  negligent  as  a  matter  of  law,  precluding  a 
recovery. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  9,  Carriers,  I  1375.] 

On  Motion  for  Rehearing. 

The  plaintiff  was  a  member  of  the  defendant's  floating  gang  engaged  in 
track  repairing,  and,  with  about  20  other  laborers  and  a  foreman,  on  the  even- 
ing of  the  accident  in  question,  was  proceeding  homeward  on  the  defendant's 
main  track  on  a  work  train  used  in  transporting  laborers  to  and  from  their 
work,  and  consisting  of  an  engine,  a  caboose,  and  two  box  csars.  For  the  pur- 
pose of  picking  up  a  gang  of  Italian  laborers  who  were  working  on  a  track 
leading  to  a  brick  plant,  the  work  train  about  dusk  was  switched  to  such 
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track,  and  whUe  backing  toward  the  brick  plant  the  rear  truck  of  the  rear 
car  (the  truck  most  remote  from  the  engine)  was  derailed  at  a  point  where  a 
driveway  crossed  the  track.  No  other  wheels  of  the  train  were  derailed.  The 
defendant  had  been  engaged  for  some  time  in  raising  the  track,  and  the  plain- 
tiff himself  for  two  weeka  or  more  had  been  employed  off  and  on  in  that 
work.  The  road  or  driveway  had  been  in  use  by  those  living  in  the  vicinity 
of  the  t)rick  plant,  or  doing  business  with  them,  since  the  coustruction  of  the 
plant  some  five  or  six  years  ago.  Between  the  steel  rails  where  the  road 
crossed  the  track  were  some  loose  ties,  rails,  and  planks,  which  had  been  taken 
out  and  thrown  back,  as  circumstances  required  in  the  raising  of  the  track. 
One' of  the  planks  had,  from  some  unknown  cause,  gotten  across  one  of  the 
rails,  and  it  was  this  that  caused  the  derailment.  The  plaintiff,  who  was 
riding  on  top  of  the  car,  about  its  middle,  either  Jumped  or  was  thrown  from 
it,  and  his  right  leg  was  caught  by  the  wheels  of  the  front  truck  of  such  car 
(the  wheels  of  the  car  nearest  the  engine),  and  so  mangled  as  to  require  am- 
putation. The  petition  states  that  the  train  had  a  movement  of  two  miles  an 
hour,  and  that  the  plaiutlff  was  thrown  from  the. top  of  the  car.  He  testified 
that  the  train  was  traveling  at  the  rate  of  five  or  six  miles  an  hour,  and  that 
he  thinks  he  jumped  from  the  car  when  th.e  brakeman,  on  first  seeing  the 
plank,  directed  him  to  do  so.  There  was  no  appreciable  time  between  the 
discov^y  of  the  obstruction  and  the  car*s  encountering  it  He  and  the 
brakeman  were  both  looking  toward  the  west,  while  the  train  was  moving 
in  a  northerly  or  northwesterly  direction.  * 

The  plaintiff's  uncontradicted  evidence  shows  that  the  two  cars  in ,  the 
train  were  camp  cars  supplied  by  the  defendant  and  used  for  transporting  its 
laborers  and  their  tools  to  and  from  their  work.  One  of  the  cars  was  pro- 
vided for  the  plaintiff  and  his  colaborers,  and  the  other  for  the  Italian  work- 
men. The  plaintiff  had  been  riding  in  the  caboose.  At  the  switch  he  left  the 
caboose,  of  his  own  accord,  and  voluntarily  climbed  on  top  of  the  car  after 
the  brakeman.  His  fellow  laborers  took  their  position  in  the  car.  There  is 
no  evidence  that  any  one  had  ever  directed  him  to  ride  on  top  of  the  car,  but 
it  had  been  his  habit,  when  the  foreman  told  the  men  to  get  aboard,  to  get 
on  the  train  at  any  place,  and  he  had  previously,  on  different  occasions,  climb- 
ed upon  and  ridden  on  top  of  the  car  in  the  foreman's  presence.  Other  labor- 
ers had  also  ridden  on  top  of  the  cars.  The  conductor  had  seen  him  riding  on 
top  of  the  cars,  and  the  brakeman  was  there  with  him  at  the  time  of  the 
collision.  He  had  no  duty  to  perform  there  or  in  the  operation  of  the  train. 
Tt  is  not  claimed  that  any  other  person  on  the  train  was  Injured,  and  in 
argument  It  was  conceded  that  thp  plaintiff  was  the  only  one  hurt.  At  the 
conclusion  of  plalntiff^s  evidence  a  verdict  was  directed  for  the  defendant, 
and  the  case  Is  now  here  on  an  application  for  rehearing.  The  shock  of  the 
collision  was  not  great,  as  only  the  rear  trucks  of  the  one  car  left  the  rails. 
How  far  the  train  proceeded  before  stopping  is  not  disclosed,  but  the  plain- 
tiff testified  that  it  stopped  when  the  trucks  left  the  track. 

F.  S.  Monnctt  and  Geo.  W.  Bope,  for  plaintiflf, 
F.  A.  Durban  and  R.  J.  King,  for  defendant. 

SATER,  District  Judge  (after  stating,  the  facts  as  above).  The  de- 
fendant admits  the  derailment  and  the  plaintiff's  injury.  These  facts 
are  prima  facie  proof  of  the  defendant's  negligence.  Feital  v.  Middle- 
sex R.  R.  Co.,  109  Mass.  398,  12  Am.  Rep.  720;  Little  Rock  &  Ft. 
Scott  Ry.  Co.  V.  Miles,  40  Ark.  298,  48  Am.  Rep.  10;  Stokes  v.  Salton- 
stall,  13  Pet.  181,  10  L.  Ed.  116.  But  notwithstanding  this  fact,  the 
plaintiff,  to  recover,  must  show  not  only  that  he  was  a  passenger,  but 
that  at  the  time  of  the  accident  he  was  also  in  a  place  where  he  had  a 
right  to  be,  or  at  least  that  the  place  where  he  was,  if  he  was  not  in 
the  right  place,  did  not  affect  the  result.  It  was  his  duty,  in  boarding 
the  train,  to  place  himself  in  a  safe  position  thereon,  if  he  was  able  to 
obtain  such  a  position,  and  it  was  no  excuse  for  his  placing  himself  in 
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an  unsafe  position  that  the  trainmen  knew  that  it  was  unsafe  and  did 
not  drive  him  therefrom,  if  his  danger  was  equally  well  known  to  him. 
The  prima  facie  liability  of  the  defendant,  arising  from  the  mere  fact 
of  an  accident  and  the  plaintiff's  injuries,  is  conditioned  upon  the  ex- 
ercise of  reasonable  care  on  his  part.  Tuley  v.  Chicago,  B.  &  Q.  Ry. 
Co.,  41  Mo.  App.  432. 

In  Little  Rock  &  Ft.  Scott  Ry.  Co.  v.  Miles,  supra,  it  was  said : 

"There  are  certain  portions  of  every  railroad  train  which  are  so  obviously 
dangerous  for  a  passenger  to  occupy,  and  so  plainlji  not  designed  for  his  re- 
ception, that  his  presence  there  will  constitute  negligence  as  a  mattter  of  law 
and  preclude  him  from  claiming  damages  for  injuries  received  whUe  in  such 
position.  A  passenger  who  voluntarily  and  unnecessarily  rides  upon  the  en- 
gine or  tender,  or  upon  the  pilot  or  bumper  of  the  locomotive,  or  upon  the  top 
of  a  car,  or  upon  the  platform,  cannot  be  said  to  be  in  the  exercise  of  that 
caution  and  discretion  which  the  law  requires  of  all  persons  who  are  of  full 
age,  of  sound  mind,  and  of  ordinary  intelligence." 

In  Kimball  v.  Palmer,  80  Fed.  240,  25  C.  C.  A.  394,  the  evidence 
was  such  as  to  justify  sending  the  case  to  the  jury ;  but  the  rule  an- 
nounced in  the  opinion  is  applicable  to  the  case  at  bar,  to  wit :   - 

"The  eflPort  of  the  plaintiff  In  attempting  to  g^t  on  the  top  of  the  box  car 
nexr  to  the  caboose,  for  the  purpose  of  walking  ovei:  the  tops  of  the  other 
cars  to  his  car,  was  attended  with  manifest  danger,  especiaUy  as  the  train 
was  in  motion.  Railroad  Oo.  y.  Lindley,  42  Kan.  714,  22  Pac.  708,  6  L.  R.  A. 
(>46,  16  Am.  St  Rep.  515.  Nothing  could  Justify  the  attempt  except  its  neces- 
sity. It  is  the  duty  of  the  carrier  to  carry  his  passengers  safely.  It  is  equal- 
ly the  duty  of  the  passenger  (a  reasonable  being)  to  avoid  all  unnecessary 
risks.  Hlckey  v.  Railroad  Co.,  14  Allen  (Mass.)  429.  *A  man  is  guilty  of  cul- 
pable negligence  when  he  does  or  omits  to  do  an  act  that  an  ordinarily  pru- 
dent person  in  the  same  situation,  and  with  equal  experience,  would  not  have 
done  or  omitted  to  do,  or  when  he  voluntarily  exposes  himself  to  a  danger 
which  there  was  no  occasion  for  him  to  incur  In  the  proper  discharge  of  his 
duty.'  Railway  Co.  v.  Can)enter,  12  U.  S.  App.  398,  5  C.  O.  A.  554,  and  56 
Fed.  454.  ♦  ♦  ♦  Nothing  would  justify  a  person  in  getting  upon  and  pass- 
ing over  the  tops  of  the  cars  whil^  in  motion,  unless  it  was  the  usual  method 
(perhaps,  the  only  method)  by  which  the  separate  cars  could  be  reached." 

In  Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  v.  Lindley,  42  Kan.  714, 
22  Pac.  703,  6  L  .R.  A.  646,  16  Am.  St.  Rep.  515,  an  instructive  case, 
a  shipper  of  stock  on  a  freight  train,  to  which  was  attached  a  caboose 
in  which  the  shippers  on  the  train  were  to  ride,  in  response  to  a  direc- 
tion from  the  conductor  to  get  on  top  of  the  train  and  help  signal, 
voluntarily  obeyed  the  order,  got  upon  a  backward  moving  train,  and 
while  on  top  of  it  near  the  end  of  the  car,  watching  the  brakeman 
trying  to  make  a  coupling,  was  severely  injured  by  a  sudden  for- 
ward motion  or  jerk  of  the  train  without  any  signal  being  given.  It 
was  held  that  as  he  voluntarily  placed  himself  in  a  position  of  known 
danger,  and  was  not  on  top  of  the  train  to  look  after  or  care  for  his 
stock,  the  defendant  was  not  liable  in  damages  for  his  injury,  in  the 
absence  of  such  g^oss  negligence  as  amounted  to  wantonness  on  the 
part  of  the  emploves  in  charge  of  the  train. 

In  Ft.  Scott,  Wichita  &  Western  Ry.  Co.  v.  Sparks,  55  Kan.  288, 
39  Pac.  1032,  it  was  held  that  standing  or  walking  upon  the  top  of  a 
moving  train  is  obviously  dangerous;  and  Elliott  on  Railroads,  § 
1632,  announces  that  "it  would  seem  that  to  ride  upon  the  cowcatcher 
or  pilot  of  an  engine  is  clearly  contributory  negligence,  as  a  matter  of 
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law,"  and  then  adds  that  the  same  rule  applies  to  riding  on  top  of  a 
car.  Other  authorities  in  point  are  Railroad  Co.  v.  Green,  60  Kan. 
289,  294,  5Q  Pac.  477,  and  Gross,  Adm'r,  v.  South  Chicago  City  Ry. 
Co.,  73  111.  App.  222. 

Inasmuch  as  the  plaintiff  voluntarily  and  without  necessity  left  the 
caboose,  and  instead  of  taking  his  place  in  the  camp  car,  which  had 
been  provided  for  his  transportation,  without  any  occasion  for  so  do- 
ing, climbed  on  top  of  the  car,  where  the  danger  was  obvious  and 
greater  than  in  either  the  caboose  or  the  camp  car,  which  greater  dan- 
ger he  was  not  intended  to  assume,  and  of  which  he  had  knowledge, 
he  should  be  held  to  have  assumed  whatever  increased  risk  of  injury 
he  incurred  by  so  doing,  and  cannot  hold  the  defendant  as  a  carrier 
liable  for  the  injuries  received  by  him  while  in  such  exposed  condi- 
tion. Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  v.  Myers,  80  Fed.  361,  25  C. 
C.  A.  486 ;  Elder  Dempster  Shipping  Co.  v.  Pouppirt,  125  Fed.  732, 
60  C.  C.  A.  500 ;  Files  v.  Boston,  etc.,  R.  R.  Co.,  149  Mass.  204,  21 
N.  E.  311,  14  Am.  St.  Rep.  411;  Labatt  on  Master  &  Servant,  §  334. 
Had  he  remained  inside  the  caboose  in  which  he  had  been  riding,  or 
rode  in  the  camp  car,  as  did  his  fellow  workmen,  which  had  been 
provided  for  his  transportation,  he  would  not  have  been  injured. 

In  Peoria  &  Rock  Island  R.  R.  Co.  v.  Lane,  83  111.  448,  it  appears 
tfiat  a  passenger,  without  the  direction  of  the  company,  left  his  seat 
in  a  passenger  coach,  and  went  into  the  baggage  car,  where  he  was 
killed  by  its  being  overturned  on  account  of  some  defect  in  the  con- 
struction, maintenance,  or  locking  of  a  switch.  Had  he  remained  in 
the  passenger  car,  where  there  was  an  abundance  of  room,  he  would 
not  have  been  killed.  Having  of  his  own  motion  left  the  place  intend- 
ed for  him  for  one  of  greater  danger  ^nd  not  designed  for  him,  he 
was  held  not  to  have  exercised  ordinary  prudence,  and  to  have  been 
guilty  of  such  a  high  degree  of  negligence  as  to  exonerate  the  com- 
pany from  liability,  in  the  absence  of  wanton  or  reckless  conduct  on  its 
part. 

Railroad  Co.  v.  Jones,  95  U.  S.  439,  24  L.  Ed.  506,  presents  a  case 
in  which  a  laborer,  like  the  plaintiff,  engaged  in  constructing  and  re- 
pairing a  roadway,  was  provided  with  a  box  car  for  transportation  to 
and  from  the  place  where  his  services  were  required.  On  returning 
one  evening  from  his  labor,  he  rode  on  the  pilot  or  bumper  of  the 
locomotive,  although  previously  forbidden  to  do  so  and  warned  of  the 
danger  of  so  doing.  While  so  riding  he  was  injured  by  a  collision 
with  other  cars  standing  upon  the  track.  There  was  ample  room  for 
him  in  the  box  car,  and  no  one  therein  was  hurt.  He  was  denied  a 
recovery  because  he  had  not  used  ordinary  care  and  caution,  and  the 
knowledge  or  assent  or  direction  of  the  agents  of  the  company  as 
to  what  he  did  at  the  time  in  question  was  held  immaterial.  Mr.  Jus- 
tice Swa)me,  in  deciding  the  case,  said: 

'The  plaintiff  had  been  warned  against  riding  on  the  pilot,  and  forbidden 
to  do  so.  It  was  next  to  the  cowcatcher  and  obviously  a  place  of  peril,  es- 
pecially in  case  of  collision.  There  was  room  for  him  in  the  box  car.  He 
should  have  taken  his  place  there.  He  could  have  gone  Into  the  box  car  in 
as  littie,  if  not  less,  time  than  it  took  to  cHiub  to  the  pUot.  The  knowledge, 
assent,  or  direction  of  the  company's  agents  as  to  what  he  did  is  immaterial. 
If  told  to  get  on  anywhere,  that  the  train  was  late,  and  that  he  must  hurry, 
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this  was  no  Justification. for  taking  such  a  risk.  As  well  might  he  have  obeyed 
a  suggestion  to  ride  on  the  cowcatcher,  or  put  himself  on  the  track  before 
the  advancing  wheels  of  the  locomotive.  The  company,  though  bound  to  k 
high  degree  of  care,  did  not  Insure  his  safety.  He  was  not  an  Infant,  nor 
non  compos.  The  liability  of  the  company  was  conditioned  upon  the  exercise 
of  reasonable  and  proper  care  and  caution  on  his  part  Without  the  latter, 
the  former  could  not  arise.  He  and  another  who  rode  beside  him  were  the 
only  persons  hurt  upon  the  train.  All  those  In  the  box  car,  where  he  should 
have  been,  were  uninjured.  He  would  have  escaped,  also,  if  he  had  been 
there.  His  Injury  was  due  to  his  own  recklessness  and  folly.  He  was  himself 
the  author  of  his  misfortune.  This  is  shown  with  as  near  an  approach  to 
demonstration  as  anything  short  of  mathematics  will  permit." 

In  Doggett,  Adm'r,  v.  Illinois  Central  R.  R,  Co.,  34  Iowa,  284,  the 
plaintiff's  decedent,  a  railroad  employe  not  engaged  in  operating  the 
train  on  which  he  was  riding,  voluntarily  got  upon  the  tender  of  the 
engine  to  ride,  and  while  there  the  engine  broke  through  a  defective 
culvert  or  bridge,  ancl  he  was  killed.  A  caboose  was  attached  to  the 
train  for  the  carriage  of  passengers  and  those  not  engaged  in  operat- 
ing the  train.  It  appeared  that,  if  the  deceased  had  been  in  the  ca- 
boose, he  would  not  have  been  injured.  It  was  held  he  was  guilty  of 
contributory  negligence,  and  that  his  administrator  could  not  recover. 

In  Little  Rock  &  Ft.  Scott  R.  Co.  v.  Miles,  supra,  it  was  said : 

**The  test  of  contributory  negligence  is:  Did  that  negligence  contribute  In 
any  degree  to  produce  the  injury  complained  of?  The  Jury  found  that  a  pas- 
senger car  was  attached  to  the  train,  in  which  plaintlif  was  at  liberty.  If  he 
had  chosen,  to  ride,  and  that  he  would  not  have  been  injured  If  he  had  taken 
a  seat  in  ft.  This  is  conclusive  against  the  right  of  recovery,  unless  the  direc- 
tions of  the  station  agent  for  him  to  ride  on  the  cattle  car  alters  the  case." 

The  same  test,  applied  to  the  case  at  bar,  necessitated  the  direction 
of  a  verdict  for  the  defendant. 

The  plaintiff  contends  that  he  was  not  guilty  of  contributory  neg- 
ligence because  no  fault  of  his  produced  the  derailment,  and  that  his 
being  on  top  of  the  car  did  not  cause,  or  tend  to  cause,  such  derail- 
ment or  negligent  act  of  the  defendant  The  contention  is  based  on  a 
misconception  of  what  constitutes  contributory  negligence.  He  was 
guilty  of  contributory  negligence  if  he  contributed,  not  to  the  de- 
railment, but  to  the  injury  of  which  he  complains.  It  is  the  concur- 
rence or  co-operation  of  the  negligence  of  the  plaintiff  with  the  neg- 
ligence of  the  defendant  in  producing  his  injury  that  defeats  the 
plaintiff's  right  to  a  recovery.  In  Plant  Inv.  Co.  v  Cook,  74  Fed. 
503,  20  C.  C.  A.  625,  the  definition  of  "contributory  negligence"  an- 
nounced in  1  Beach  on  Negligence,  §  7,  is  adopted,  as  follows: 

"Contributory  negligence,  In  its  legal  signification,  is  such  an  act  or  omis- 
sion on  the  part  of  a  plaintiff,  amounting  to  a  want  of  ordinary  care,  as, 
concurring  or  co-operating  with  the  negligent  act  of  the  defendant,  Is  a  proxi- 
mate cause  or  occasion  of  the  injury  complained  ot  To  constitute  contribu- 
tory negligence,  there  must  be  a  want  of  ordinary  care  on  the  part  of  the 
plaintiff,  and  a  proximate  connection  between  that  and  the  Injury.  Perhaps, 
besides  these  two,  there  are  no  other  necessary  elements.  Certainly  they  are 
the  two  points  of  difficulty  in  the  consideration  of  the  question." 

See,  also,  Schweinfurth,  Adm'r,  v.  Railway  Co.,  60  Ohio  St  215, 
64  N.  E.  89. 
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In  Coal  Co.  v.  Estievenard,  53  Ohio  St.  43,  67,  40  N.  E.  736,  728, 
it  was  said: 

"To  warrant  a  recoyery,  it  must  appear  that  the  Injury  was  caused  by  the 
want  of  ordinary  care  on  the  part  of  the  employer,  and  the  injury  is  not  so 
caused,  when  it  is  caused  by  the  want  of  ordinary  care  on  the  part  of  the 
employer  combined  with  the  want  of  ordinary  care  on  the  part  of  the  em- 
ploy6.  If  it  took  the  want  of  ordinary  care  of  both  the  employer  and  the  em- 
ploy^ to  produce  the  injury,  both  are  at  fault,  and  there  can  be  no  recovery 
by  either.  Where  both  parties  are  negligent,  and  the  injury  is  caused  by  such 
combined  negligence,  there  can  be  no  recovery  by  either  party." 

The  rule  is  well  settled  that,  where  a  motion  is  made  to  direct  a 
verdict,  the  court  must  take  that  view  of  the  evidence  most  fa- 
vorable to  the  party  against  whom  the  instruction  is  requested.  The 
plaintiff  was  entitled  to  receive  the  benefit  of  all  fair  and  reasonable 
inferences  from  the  testimony.  Detroit  Southern  R.  Co.  v.  Lambert, 
150  Fed.  655,  80  C.  C.  A.  357.  There  is  no  rule  better  established  in 
the  federal  courts  "than  that  which  permits  a  presiding  judge  to  direct 
a  verdict  in  favor  of  one  of  the  parties  when  the  testimony  and  all 
the  inferences  which  the  jury  could  justifiably  draw  therefrom  would 
be  insufficient  to  support  a  different  verdict.  It  is  clear  that,  where 
the  court  would  be  bound  to  set  aside  a  verdict  for  want  of  testimony 
to  support  it,  it  may  direct  a  finding  in  the  first  instance,  and  not 
await  the  enforcement  of  its  view  by  granting  a  new  trial."  McGuire 
V.  Blount,  199  U.  S.  142,  26  Sup.  Ct.  1,  60  L.  Ed.  125;  Empire  State 
Cattle  Co.  V.  Atchison  Ry.  Co.,  210  U.  S.  1,  28  Sup.  Ct.  607,  62  L. 
Ed.  931. 

Under  the  circumstances  of  this  case,  the  verdict  was,  in  my  judg- 
ment, properly  directed.  t 

Motion  for  new  trial  overruled.    Judgment  on  verdict 


UNITED  STATES  Y.  ATCHISON,  T.  ft  S.  P.  RY.  00. 

(District  Ck>urt,  S.  D.  California,  S.  D.    October  11, 1907.) 

No.  2,520. 

OaBBIEBS  —  INTEBSTA.TE  OOMMEBCB— PbOSEOUTION  FOB  GBANTINO  REBATES— DE- 
FEK8E8. 

It  is  no  defense  in  a  prosecution  of  a  railroad  company  for  granting 
concessions  to  a  shipper  from  Its  published  rates,  in  violation  of  Elklns 
Act  Feb.  19,  1903,  c.  708,  §  1,  32  Stat.  847  (U.  S.  Comp.  St  Supp.  1907,  p. 
880),  that  such  concessions  were  granted  In  compromise  of  claims  against 
the  company  for  loss  of  property  In  transit. 

On  Motion  of  District  Attorney  to  Strike  Out  All  Evidence  with 
Reference  to  Alleged  Compromises. 

Oscar  Lawler,  U.  S.  Atty.,  and  A.  I.  McCormick,  Asst.  U.  S.  Atty. 

T.  J.  Norton,  A.  C.  Van  Cott,  E.  W,  Camp,  and  U.  T.  Clatfeller,  for 
defendant 

WELLBORN,  District  Judge.  The  Supreme  Court  of  the  United 
States  has  said: 
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"It  cannot  be  challenged  that  the  great  purpose  of  the  act  to  regulate  oom- 
merce,  whijst  seeking  to  prevent  unjust  and  unreasonable  rates,  was  to  se- 
cure equality  of  rates  as  to  all  and  to  destroy  favoritism ;  these  last  being  ac- 
complished by  requiring  the  publication  of  tariffs  and  by  prohibiting  secret 
departures  from  such  tariffs,  and  forbidding  rebates,  preferences,  and  all 
other  forms  of  undue  discrimination.  To  this  extent  and  for  these  purposes 
the  statute  was  remedial  and  is  therefore  entitled  to  receive  that  interpretation 
which  reasonably  accomplishes  the  great  public  purpose  which  It  was  enacted 
to  subserve."  New  Haven  R.  R.  Co.  v.  Interstate  Commerce  Commission,  200 
U.  S.  301,  26  Sup.  Ct  277  (50  L.  Ed.  515). 

In  an  earlier  case,  involving  the  construction  of  an  act  of  the  Leg- 
islature of  Colorado  of  the  same  nature  as  the  interstate  commerce  act, 
the  same  high  authority  spoke  as  follows : 

"This  act  was  Intended  to  apply  to  intrastate  traffic  the  same  wholesome 
rules  and  regulations  which  Congress  two  years  thereafter  applied  to  com- 
merce between  the  states,  and  to  cut  up  by  the  roots  the  entire  system  of  re- 
bates and  discriminations  in  favor  of  particular  localities,  special  enterprises, 
or  favored  corporations,  and  to  put  all  shippers  on  an  absolute  equality,  saving 
only  a  power,  not  In  the  railroad  company  Itself,  biit  in  the  Railroad  Commis- 
sioner, to  except  ^special  cases  designed  to  promote  the  development  of  the 
resources  of  this  state,*  and  not  to  prevent  the  commissioner  *from  malting  a 
lower  rate  per  ton  per  mile,  in  car  load  lots,  than  shall  govern  shipments  In 
less  quantities  than  car  load  lots,  and  from  making  lower  rates  for  lots  of  less 
than  five  car  loads  than  for  single  car  load  lots.*  The  statute  recognizes  the 
fact  that  it  Is  no  proper  business  of  a  common  carrier  to  foster  particular  en- 
terprises or  to  build  up  new  Industries,  but,  deriving  its  franchise  from  the 
Legislature,  and  depending  upon  the  will  of  the  people  for  its  very  existence, 
it  is  bound  to  deal  fairly  with  the  public,  to  extend  them  reasonable  facilities 
for  the  transportation  of  their  persons  and  property,  and  to  put  all  its  patrons 
upon  an  absolute  equality.  ♦  ♦  ♦  So  opposed  is  the  policy  of  the  act  to 
secret  rebates  of  this  description  that  it  requires  a  printed  copy  of  the  classi- 
fication and  schedules  of  rates  to  be  posted  conspicuously  in  each  passenger 
station  for  the  use  of  thetpatrons  of  the  road,  that  every  one  may  be  apprised, 
not  only  of  what  the  company  will  exact  of  him  for  a  particular  service,  but 
what  it  exacts  of  every  one  else  for  the  same  service,  so  that  In  fixing  his  own 
prices  he  may  know  precisely  with  what  he  has  to  compete.  To  hold  a  de- 
fense thus  pleaded  to  be  valid  would  open  the  door  to  the  grossest  frauds 
upon  the  law,  and  practically  enable  the  railroad  company  to  avail  itself  of 
any  consideration  for  a  rebate  which  It  considers  sufficient,  and  to  agree  with 
the  favored  customer  upon  some  fabricated  claim  for  damages,  which  It 
would  be  difficult,  if  not  impossible,  to  disprove.  For  instance,  under  the  de- 
fense made  by  this  company,  there  is  nothing  to  prevent  a  customer  of  the 
road,  who  has  received  a  personal  Injury,  from  making  a  claim  against  the 
road  for  any  amount  he  chooses,  and  in  consideration  thereof,  and  of  shipping 
all  his  goods  by  that  road,  receiving  a  rebate  for  all  goods  he  may  ship  over 
the  road  for  an  indefinite  time  in  the  future.  It  is  almost  needless  to  say  that 
such  a  contract  could  not  be  supported.  There  Is  no  doubt  of  the  general  prop- 
osition that  the  release  of  an  unliquidated  claim  for  damages  is  a  good  con- 
sideration for  a  promise,  as  between  the  parties,  and,  if  no  one  else  were  in- 
terested in  the  transaction,  that  rule  might  apply  here;  but  the  Legislature, 
upon  grounds  of  public  policy,  and  for  the  protection  of  third  parties,  has 
made  certain  requirements  with  regard  to  equality  of  rates,  which  in  their 
practical  application  would  be  rendered  nugatory,  if  this  rule  were  given  full 
effect.  B^or  this  reason  we  think  the  railroad  company  is  in  error  in  its  as- 
sumption that  *if,  in  the  honest  judgment  of  the  officers  of  the  defendant  com- 
pany, who  made  the  contract,  the  considerations  which  entered  into  it,  and 
upon  which  alone  It  was  made  were  sufficient  to  warrant  the  company  to  pay 
back  to  the  Marshall  Company  40  cents  per  ton  for  each  ton  it  shipped  for 
five  years,  that  is  enough.*  This  is  but  a  restatement  in  different  language  of 
a  comment  made  by  the  court  below  in  its  opinion,  that  *the  whole  answer 
amounts  only  to  this:  That  the  Marshall  Company  Is  allowed  less  rates  than 
other  shippers  are  required  to  pay  upon  considerations  which  are  satisfactory 
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to  defenfiant.  and  It  Is  obvious  that  this  is  no  answer  to  a  complaint  of  un- 
lawful discrimination.' "  Union  Pacific  Railway  v.  Goodrldge,  149  U.  S.  690, 
13  Sup.  Ct  975  (37  L.  Ed.  986). 

Again,  it  has  been  said  by  an  eminent  jurist: 

"It  is  written  in  every  section  and  line  of  the  law  that  the  thing  sought  by 
Ongress  was  a  fixed  rate,  absolutely,  unvaryingly 'uniform,  to  be  adhered  to 
until  publicly  changed  in  the  manner  provided  by  law.  The  thing  prohibited 
was  the  departure  from  that  rate  by  any  means  whatsoever,  whether  direct 
between  the  parties  or  Indirect  by  the  emplo3rmeiit  of  the  most  deviously  cir- 
cuitous subterfuge.'*    United  States  ▼.  Standard  Oil  Co.  (D.  C.)  148  Fed.  721. 

Again,  the  same  jurist  has  said : 

**The  object  of  the  statutes  Delating  to  Interstate  commerce  Is  to  secure  the 
transportation  of  persons  ana  property  by  common  carriers  for  reasonable 
compensation.  No  rate  can  possibly  be  reasonable  that  is  higher  than  anybody 
else  has  to  pay.  Recognizing  this  obvious  truth,  the  law  requires  the  carrier 
to  adhere  to  the  published  rate  as  an  absolute  standard  of  uniformity.  The 
requirement  of  publication  is  Imposed  in  order  that  the  man  havhig  freight 
to  ship  may  ascertain  by  an  inspection  of  the  schedules  exactly  what  will  be 
the  cost  to  him  of  the  transportation  of  his  property ;  and  not  only  so,  but  the 
law  gives  him  another  and  a  very  valuable  right,  namely,  the  right  to  know,  by 
an  Inspection  of  the  same  schedule,  exactly  what  will  be  the  cost  to  his  com- 
petitor of  the  transportation  of  his  competitor's  property."  United  States  v. 
Chicago  &  A.  Ry.  Co.  (D.  C)  148  Fed.  648. 

These  statutes,  as  said  by  the  Supreme  Court,  should  be  reasonably 
construed,  so  as  to  promote  their  objects,  and  it  is  manifest  that  a 
construction  which  allows  any  deviation  whatever  from  said  stand- 
ard would  seriously  impair  the  efficiency  of  said  statutes,  if  not  ren- 
der them  nugatory,  and  is  therefore  wholly  inadmissible.  A  rate,  to 
be  uniform  in  its  operation,  must  necessarily  be  expressed  in  dollars 
or  cents,  and  when  so  expressed,  as  is  the,  case  with  the  rate  here  in- 
volved, the  mode  of  payment  is  an  essential  part  of  the  rate.  To  so 
interpret  the  law  as  to  allow  the  carrier  to  disregard  said  mode,  and 
to  accept  a  part  only  of  its  compensation  in  money  and  the  balance 
in  a  commodity,  or  by  way  of  compromising  a  claim,  would  invite 
and  open  wide  a  door  to  the  very  discriminations  which  the  statutes 
were  designed  to  suppress.  In  order  to  exclude  such  an  interpretation 
of  the  law,  section  1  of  the  Elkins  Act  (Act  Feb.  19,  1903,  c.  708,  32 
Stat.  847  [U.  S.  Comp.  St.  Supp.  1907,  p.  880])  forbids  in  terms  any 
concession  by  a  carrier  in  respect  of  the  transportation  of  property 
whereby  such  property  "by  any  device  whatever"  is  transported  at  a 
less  rate  than  named  in  the  legal  tariff,  and  expressly  declares  that 
any  departure  from  the  legal  tariff,  or  any  offer  to  depart  therefrom, 
"shall  be  deemed  to  be  an  offense  under  this  section  of  this,  act,"  so 
that  the  construction  of  said  act  which  I  have  just  declared  is  clear- 
ly required  by  the  letter  as  well  as  the  spirit  of  the  law. 

I  hold  that  the  acceptance  by  the  defendant  of  a  less  sum  of  money 
than  that  named  in  its  tariff  for  the  transportation  of  the  property 
described  in  the  indictment,  if  there  has  been  such  acceptance,  was  a 
departure  from  the  legal  rate,  and  that  it  is  no  justification  for  such 
a  departure,  nor  is  it  any  defense  to  a  prosecution  therefor,  that  the 
acts  of  the  carrier  were  done  in  compromise  of  claims  for  loss  of  prop- 
erty in  transit. 

Plaintiff's  motion  will  be  allowed 
163P.--8 
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UNITED  STATES  v.  CHICAGO,  I.  &  L.  RY.  CO. 

(Circuit  Court,  N.  D.  Illinois,  E.  D.    July  16, 1908.) 

.  No.  28,711. 

Carbiebs— Intebstatk  CoinfBBG]&—DiBCBiMi  nation  in  Rates. 

A  contract  by  a  railroad  company  to  furnish  to  the  publisher  of  a  maga- 
Elne,  as  called  for,  transportation  amounting  to  a  certain  sum  at  schedule 
rates  in  payment  for  a  stated  amount  of  advertising,  which  has  no  fixed 
value,  Is  In  violation  of  the  provision  of  section  6  of  the  Interstate  com- 
merce act,  Act  March  2,  1889,  c.  382,  25  Stat  856  (U.  S.  Comp.  St  1901, 
p.  3156),  as  amended  by  Hepburn  Act  June  29,  1906,  c.  3591,  34  Stat  584 
(U.  S.'  Comp.  St  Supp.  1907,  p.  895),  prohibiting  any  carrier  from  accept- 
ing ^'greater  or  les^  or  different"  compensation  than  that  named  In  the 
published  schedules. 

Edwin  W.  Sims,  U.  S.  Atty.,  James  H.  Wilkerson,  Sp.  Asst  U.  S. 
Atty.,  and  L.  A.  Shaver,  Solicitor  for  Interstate  Commerce  Commission, 
for  the  United  States. 

E.  C.  Field,  G.  W.  Kretzinger,  and  H.  R.  Kurrie,  for  defendant. 

KOHLSAAT,  Circuit  Judge.  The  government  files  its  petition 
herein  under  the  provisions  of  section  3  of  the  act  of  February  19, 1903 
(U.  S.  Comp.  St.  Supp.  1907,  p.  882),  creating  a  summary  remedy  in 
certain  cases,  and  seeks  thereby  to  prevent  th^  defendant  from  giving 
transportation  in  exchange  for  advertising,  in  accordance  with  the 
terms  of  a  contract  entered  into  between  defendant  and  Munsey's 
Magazine,  which  reads  as  follows: 

"Agreement  between  the  Monon  Route  (Chicago,  Indianapolis  &  LoulsvUle 
Itallway  Company)  and  Franlc  A.  Munsey  Co.,  publisher,  entered  Into  this 
24th  day  of  January,  1907. 

"Wliereas,  the  said  publisher  i^ues  Munsey's  Magazine,  a  publication  pub- 
lished at  New  Yorlc  City.  N.  Y.  (Chicago  office,  423  Marquette  Bldg.),  and  which 
has  a  regular  circulation  of  643,(XX)  each  issue ;  and  whereas,  the  said  Monon 
Route  desires  to  advertise  in  said  publication,  which  advertising  the  said 
publisher  agrees  to  do  upon  the  following  terms  and  conditions,  which  are 
mutually  agreed  upon: 

"(1)  The  said  publisher  agrees  to  publish  In  said  publication  an  advertise- 
iiient  of  the  Monon  Route  as  follows:  One  page  'ad'  (divided  as  desired), 
said  advertisement  to  appear  favorably  and  occupy  a  space  of  not  1«6S  than 
one  page,  and  to  be  published  as  desired  issues  of  said  publication. 

"(2)  In  full  consideration  of  the  foregoing  advertising,  the  Monon  Route 
agrees  to  issue  the  following  nontransferable  transportation,  based  On  the 
regular  published  rate^  Trip  tickets  or  mileage  to  the  value  of  five  hundred 
dollars  ($500.00),  for  the  personal  use  of  the  publisher,  his  employes,  or  im- 
mediate members  of  his  or  their  families,  which  said  transportation  shall  be 
limited  for  use  not  later  than  December  31, 1907. 

"(3)  Under  no  circumstances  must  the  transportation  Issued  under  this  con- 
tract be  sold  or  transferred  to  or  used  by  any  other  than  the  person  to  whom 
issued,  as  such  sale,  transfer,  or  use  would  be  a  misdemeanor  under  the  law. 

*'(4)  It  is  understood  and  agreed  that  the  transportation  Issued  under  this 
contract  shall  read  to  points  on  the  Monon  Route,  and  not  to  points  on  any 
other  road. 

**(5)  No  extension  of  time  on  any  transportation  issued  under  this  contract 
shall  be  given  by  the  Monon  Route  or  requested  by  the  publisher  beyond  the 
date  of  the  expiration  of  this  contract 

"(6)  In  case  said  publisher  severs  connection  with  said  publication,  or 
sells  or   transfers   his   Interest   therein,   then  said   transportation  shall   at 


Digitized  by 


Google 


imiTED  STATES  Y.  OBIQAGO,  I.  A  L.  BT.  CO.  115 

once  be  surrendered  to  the  Monon  Route,  and  no  new  transportation  shal« 
'  be  issued  on  account  of  said  publication  until  after  that  origlnall^^  issued 
has  been  returned  to  the  Monon  Route.  Should  any  person  holding  trans- 
portation issued  hereunder  sever  connection  with  the  publication,  or  should 
the  publication  suspend,  or  if  the  transportation  should  be  presented  by 
any  person  other  than  to  the  one  named  thereon,  then  the  Monon  Route 
will  refuse  to  honor  the  same  for  passage,  and  take  the  same  up  and  col- 
lect full  fare,  and  such  presentation  shall  be  taken  and  considered  as  a 
breach  of  contract;  and- it  is  hereby  agreed  that  the  suspension  of  said  pub- 
lication before  the  expiration  of  this  contract,  or  the  presentation  of  non- 
transferable transportation  by  any  other  than  the  person  named  thereon 
shall  cause  this  contract  to  be  void  and  operate  as  an  offset  to  all  transpor- 
tation which  might  be  considered  as  due  to  said  publisher.  Further,  should 
said  publisher  or  any  person  named  on  said  tickets  allow  any  other  person 
to  use  same,  or  offer  to  sell,  sell,  or  transfer  the  same,  then  said  publisher 
agrees  to  pay  the  said  Monon  Route  as  a  penalty  the  full  rate. of  fare  which 
would  have  been  paid  for  regular  tickets. 

"(7)  The  said  publisher  further  agrees  to  deliver  to  said  Monon  Route,  at 
Its  general  ofQce  in  Chicago,  one  copy  of  each  issue  of  said  publication  in  which 
said  advertisement  appears,  free  of  charge,  during  the  life  of  this  contract. 

"(8)  This  contract  expires  December  31, 1907,  unless  otherwise  stipulated." 

The  petition  charges  that  the  action  of  the  defendant  in  issuing  such 
transportation  constitutes  a  violation  of  th^  statute,  which  prohibits  a 
carrier  from  accepting  in  payment  for  transportation  any  compensa- 
tion greater  or  less  or  different  from  that  named  in  the  published  rates. 
Defendant  insists  that  it  receives  full  money  value  for  what  it  grants, 
at  regular  schedule  rates,  and  denies  that  the  transaction  comes  within 
the  act.  It  also  sets  up  the  Indiana  act  authorizing  such  exchange. 
This  latter  defense  cannot  be  availed  of  in  this  proceeding.  The  mat- 
ters in  issue  are  concededly  interstate  commerce  transactions,  as  to 
which,  it  is  well  settled,  a  state  statute  is  ineffectual.  The  federal  law 
alone  applies. 

Practically  the  question  submitted  is  whether  transportation  supplied 
in  accordance  with  the  terms  of  the  contract  constitutes  a  rate  greater 
or  less  than,  or  different  from,  that  given  the  general  public.  The  ques- 
tion as  to  the  value  of  the  advertising  is  a  contested  one.  Manifestly, 
there  can  be  no  fixed  price  placed  upon  it.  The  number  of  copies  is- 
sued, the  character  of  its  subscribers,  and  very  many  other  questions, 
enter  into  the  estimate  of  its  worth.  It  is,  therefore,  impossible  to  say 
what  its  cash  or  market  value  is,  except  by  comparison  with  other 
advertising  rates.  It  cannot  be  said  that  the  evidence  is  conclusive, 
or  even  convincing,  on  the  point.  Indeed,  if  it  is  taken  at  its  cash 
value,  why  should  the  transportation  be  limited  as  specified  in  the  con- 
tract? If  the  magazine  is  paying  $500  to  the  defendant,  why  does  it 
accept  transportation  both  of  less  and  different  value  than  it  would  ac- 
cept if  it  bought  its  tickets  with  money?  Why  embarrass  itself  with 
menacing  pains  and  penalties  for  failure  to  observe  all  the  conditions  of 
the  special  contract,  when  by  the  use  of  cash  it  may  travel  and  give  no 
concern  to  technical  limitations  ? 

It  seems  fair  to  conclude  that  either  the  advertising  is  of  less  than 
cash  value,  or  the  advertisers  are  grossly  imposed  upon  by  the  railroad. 
It  does  not  follow,  however,  that  the  transportation  furnished  under 
the  contract  set  out  is  not  furnished  under  substantially  similar  cir- 
cumstances and  conditions  as  any  other  contemporaneous  service.    It 
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is  the  same  service,  the  same  act  of  transportation,  as  that  furnished  the 
public.  It  is  insisted  by  counsel  for  complainant  that  railroad  tickets 
may  not,  in  any  case  under  the  interstate  commerce  act  as  it  now  stands, 
be  bartered  as  so  much  cash  in  payment  of  indebtedness  of  the  rail- 
road. By  rule  made  effective  September  15,  1906,  the  Interstate  Com- 
merce Commission  has  ordered  that : 

"Nothing  but  money  can  be  lawfully  received  or  accepted  in  payment  for 
transportation  subject  to  the  act,  whether  of  passengers  or  property,  or  for 
any  service  In  connection  therewith,  it  being  the  opinion  of  the  commission 
that  the  prohibition  against  charging  or  collecting  a  greater  or  less  or  differ- 
ent compensation  than  the  established  rates  in  effect  at  the  time  precludes  the 
acceptance  of  services,  property,  or  other  payment  In  lieu  of  the  amount  of 
money  specified  in  the  published  schedules.*' 

In  United -States  v.  A.,  T.  &  S.  F.  R.  R.  Co.,  decided  by  Judge  Well- 
bom,  of  the  Southern  District  of  California,  recently  (162  Fed.  Ill), 
it  is  said : 

•*A  rate,  to  be  uniform  in  its  operation,  must  necessarily  be  expressed  In 
dollars  or  cents.  •  •  ♦  So  to  interpret  the  law  as  to  allow  the  carrier  to 
disregard  said  mode,  and  to  accept  a  part  only  of  its  compensation  in  money 
and  the  balance  in  a  commodity,  or  by  way  of  compromising  a  claim,  would  in- 
vite and  open  wide  a  door  to  the  very  discrimination  which  the  statutes  were 
designed  to  suppress." 

In  Union  Pacific  Ry.  Co.  v.  Goodridge,  149  U.  S.  680,  13  Sup.  Ct. 
970,  37  L.  Ed.  986,  the  court  had  under  consideration  a  demurrer  to  an 
answer  setting  up  the  satisfaction  of  what  the  court  terms  "an  unex- 
plained, indefinite,  and  unadjusted  claim  for  damages,"  in  regard  to 
which  it  says :  ^  • 

"While  we  do  not  imdertake  to  say  that  a  railroad  company  may  not  Justify 
a  fixed  rebate  in  favor  of  a  particular  shipper  by  showing  a  liquidated  Indebt- 
edness to  such  shipper,  which  the  allowance  of  the  rebate  was  Intended  to 
settle,  it  would  practically  emasculate  the  law  of  its  most  healthful  feature  to 
permit  an  unexplained.  Indefinite,  and  unadjusted  claim  for  damages  arising 
from  a  tort,  which,  though  litigated  for  some  time,  never  seems  to  have  been 
prosecuted  to  a  final  determination  in  the  courts,  to  be  put  forward  as  an  ex- 
cuse for  a  clear  discrimination  in  rates." 

And  further  on : 

"To  hold  a  defense  thus  pleaded  to  be  valid  would  open  the  door  to  the 
grossest  frauds  upon  the  law,  and  practically  enable  the  railroad  company  to 
avail  itself  of  any  consideration  for  a  rebate  which  It  considers  suflScient,  and 
to  agree  with  the  favored  customer  upon  some  fabricated  claim  for  damages 
which  it  would  be  diflicult.  If  not  impossible,  to  disprove.  There  is  no  doubt," 
says  the  court,  "of  the  general  proposition  that  a  release  of  an  unliquidated 
claim  for  damages  is  a  good  consideration  for  a  promise  as  between  the  par- 
ties, and,  if  no  one  else  were  interested  in  the  transaction,  that  rule  might  ap- 
ply here ;  but  the  Legislature,  upon  grounds  of  public  policy  and  for  the  pro- 
tection of  third  parties,  had  made  certain  requirements  with  regard  to  equality 
of  rates,  which  in  their  practical  application  would  be  rendered  nugatory,  if 
this  rule  were  given  full  effect" 

^  It  will  be  noted  that  the  contract  does  not  require  that  the  adver- 
tising must  have  been  furnished  before  the  transportation  is  given. 
There  is  no  restriction  upon  the  advertiser  to  call  for  his  railroad 
tickets  only  so  far  as  earned.  He  could,  under  the  contract,  demand 
them  all  at  once  if  he  chooses,  and  at  the  beginning  of  the  term,  before 
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anything  is  earned.    In  the  mere  matter  of  interest,  the  rate  would  be 
less  and  different  from  that  which  is  published. 

In  the  case  of  Mottley  et  al.  v;  Louisville  &  New  Orleans  R.  R. 
Co.  (C.  C.)  150  Fed.  406,  Judge  Evans  sustained  an  agreement  made 
on  October  2,  1871,  by  the  road  with  Mottley  and  wife  for  the  grant- 
ing of  passes  for  each  of  their  lives  in  consideration  of  their  release 
of  their  several  claims  for  damages  growing  out  of  personal  injury. 
In  the  course  of  his  opinion  (page  409)  he  says : 

*'Did  Congress  intend  to  abrogate  such  previously  made  contracts,  founded 
upon  valuable  and  legitimate  consideration?  Certainly  it  did  not  say  so.  Was 
the  abrogation  of  Aicli  pre-existing  contracts  within  the  policy  of  the  legisla- 
tion referred  to?  There  is  nothing  to  indicate  that  it  was,  although  it  is  ob- 
vious that  contracts  of  a  similar  nature  could  not  be  made  after  the  act  be- 
came effective." 

It  is  of  interest,  in  this  connection,  to  note,  as  bearing  upon  the 
trend  of  congressional  legislation,  that  on  January  14,  1908,  a  bill 
was  introduced  in  the  United  States  Senate  to  amend  the  law  so  as  to 
permit  public  carriers  to  issue  transportation  in  exchange  for  adver- 
tising, and  that  the  bill  was,  by  unanimous  vote  of  the  committee  hav- 
ing it  in  charge,  reported  upon  adversely. 

Transactions  such  as  those  under  consideration  may  not  be  open 
to  the  specific  objection  condemned  in  the  Goodridge  Case;  but  they 
would  seem  to  present  just  a&  convenient  a. device  for  evading  the 
statute  as  the  one  there  stated.  So  far  as  the  record  disdoses,  the 
particular  matters  here  involved  might  not  be  open  to  this  objection; 
but  there  is  more  included  than  the  mere  question  of  advertising.  As 
said  by  Mr.  Justice  Brown  in  the  Goodridge  Case,  supra: 

••It  [the  railroad]  is  bound  to  deal  fairly  with  the  public,  to  extend  them  rea- 
sonable facilities  for  the  transportation  of  their  persons  and  property,  and  to 
put  ali  its  patrons  upon  an  absolute  equality." 

This  case  does  not  come  within  the  terms  of  the  Goodridge  Case. 
The  suggestion  of  the  court  with  reference  to  liquidated  liabilities  does 
not  apply  to  a  situation  where  the  indebtedness  is  by  contract  made 
payable  only  in  transportation.  In  dther  words,  here  the  railroad  is 
not  settling  a  liquidated  liability,  but  is  agreeing  to  settle  a  future 
liability  with  transportation. 

There  is  no  mistaking  the  trend  of  the  law  making  and  construing 
powers.  Every  new  step  is  tending  toward  a  most  rigid  enforcement  of 
the  rule  that  requires  exact  equality  in  the  matter  of  rates.  When  by 
the  Hepburn  act  the  word  "different"  was  added  to  the  words  "great- 
er or  less,"  it  is  not  unfair  to  assume  that  Congress  intended  to  make 
the  law  more  explicit  and  more  difficult  to  evade.  As  was  said  in 
Armour  Packing  Company  v.  United  States,  209  U.  S.  66,  28  Sup. 
Ct.  428,  52  L.  Ed.  681: 

'*The  Elkins  act  proceeded  upon  broad  lines,  and  was  evidently  intended  to 
elTectuate  the  purpose  of  Congress  to  require  that  all  shippers  should  be  treat- 
ed alike,  and  that  the  only  rate  charged  to  any  shipper  for  the  same  service 
under  the  same  conditions  should  be  the  one  established,  publiBhed«  and  posted 
as  required  by  law." 
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This  purpose  is  even  more  apparent  in  the  Hepburn  act,  Act  June 
29,  1906,  c.  3591,  34  Stat.  58'4  (U.  S.  Comp.  St.  Supp.  1907,  p.  892). 
The  plain  intention  is  to  close  every  avenue  against  discrimination. 
Bearing  this  in  mind,  the  courts  have  not  been,  and  will  not  be,  dis- 
posed to  hesitate  in  giving  significance  to  chane:es  in  the  language  of 
the  statutes  as  they  occur  from  time  to  time.  "The  interstate  commerce 
act,"  says  the  Supreme  Court'  in  the  Armour  Case,  "is  not  only  to  be 
read  in  the  light  of  the  previous  legislation,  but  the  purpose  which 
Congress  evidently  had  in  mind  in  the  passage  of  the  law  is  also  to  be 
considered." 

It  is  conceivable  that  a  case  may  arise  in  which,  from  the  nature  of 
the  facts  involved,  it  might  be  difficult,  if  not  impossible,  to  say  wheth- 
er the  rate  is  greater  or  less  than  the  published  rate,  which  would, 
nevertheless,  be  covered  by  the  term  "different,"  within  the  meaning  of 
the  whole  act.  It  is  essential  to  the  spirit  of  the  statute  that  the  value 
of  transportation  be  fixed  and  certain.  In  no  other  way  can  it  be  held 
to  be  exactly  the  same  to  all.  If  one  person  may  purchase  it  with 
advertising,  another  with  labor,  and  another  with  produce,  the  value 
of  which  is  a  matter  of  agreement  between  the  parties,  how  can  it  be 
said  the  schedule  rate  is  always  maintained?  Would  not  the  rate  rest 
in  the  whim  of  the  carrier?  Such  is  not  the  intent  of  the  law.  To 
say  to  one  man,  "You  must  pay  cash,"  and  to  his  competitor,  "You 
may  pay  in  service  or  merchandise  at  prices  we  may  agree  on,"  be  it 
more  or  less  than  the  market  prices,  would  seem  clearly  to  constitute 
such  a  difference  in  transportation  as  is  condemned  by  the  act. 

Some  claim  is  made  by  defendant  that  the  government's  contention 
would  exclude  the  use  of  checks  and  drafts  and  bills  of  exchange.  This 
is  without  weight.  In  practical  business  usage,  these  instruments  pass 
as  cash.  They  are  utterly  free  from  the  objections  which  attach  to 
trade  and  barter,  and  are  clearly  without  the  ban  of  the  statute.  If  the 
foregoing  be  correct,  it  folk)ws  that,  both  upon  the  particular  record 
in  this  case  and  upon  broad  principles  of  law,  the  action  of  the  defend- 
ant in  the  premises  is  in  dissonance  with  the  letter  and  spirit  of  the 
,  interstate  commerce  act. 

The  injunction  is  granted  as  prayed. 
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(District  Court,  D.  New  Jersey.    July  8,  1908.) 

Bankruptct-<Seeditors— Assigned  Claimants— Splitting  Claims. 

A  creditor  of  a  bankrupt  may  not  split  up  his  claim  and  assign  some  of 
the  parts  to  other  persons  for  the  purpose  of  qualifying  them  as  Joint 
petitioners  In  an  involuntary  bankruptcy  proceeding. 

Same— Trustees  of  Assignors. 

Where  separate .  creditors  of  a  bankrupt  assigned  their  claims  to  as- 
signees who  had  no  financial  interest  in  the  claims,  but  held  the  same 
merely  as  trustees  for  their  respective  assignors,  they  were  nevertheless 
entitled  to  the  rights  of  creditors. 
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8.  Trusts— CowTBACT—CoNstBuenoK. 

W.  executed  a  receipt  reciting  that  he  had  received  from  H.  23,000 
shares  of  the  capital  stock  of  a  corporation  to  be  used,  together  with  a 
like  number  of  shares  to  be  contributed  by  W.  and  another  as  W.  in 
his  sound  discretion  should  deem  best,  in  procuring  a  paid-in  surplus 
fond  for  the  corporation  of  not  less  than  $225,000,  and  the  sum  of  $25,000 
to  be  paid  by  W.  to  H.  without  any  responsibility  or  obligation  on  W/s 
part  to  account  for  the  manner  of  disposing  or  holding  the  same.  Heldt 
that  such  agreement  was  unambiguous  and  could  not  be  regarded  as  a 
bill  of  sale  of  any  of  the  stock  to  W.,  but  a  trust  agreement  on  his  part 
to  hold  and  use  such  stock  for  the  purpose  specified. 

4.  Bankbuptct— Claims— EviDEWOT. 

Evidence  held  insufficient  to  authorize  the  rejection  of  a  master's  find- 
ing establishing  a  claim  for  money  alleged  to  have  been  loaned  to  a 
bankrupt 

5.  Same— Liquidated  Cxaihs. 

A  claim  against  a  bankrupt  for  money  loaned  must  be  Regarded  as 
liquidated. 

In  Bankruptcy.    On  exceptions  to  master's  report. 

Riker  &  Riker  and  Howard  H.  Williams,  for  creditors. 
McCarter  &  English  and  A.  J.  Dittenhoefer,  for  bankrupt. 

LANNING,  District  Judge.  This  case  comes  before  the  court  on 
exceptions  to  the  report  of  the  master  to  whom  a  reference  was  made 
to  take  testimony  and  report  to  the  court  on  the  issues  made  by  the 
petitions  and  the  answer  of  the  alleged  bankrupt.  The  issues  are: 
(1)  Whether  the  petitioners  are  creditors  of  the  alleged  bankrupt,  (2) 
whether  the  alleged  bankrupt  is  insolvent,  and  (3)  whether  the  al- 
leged bankrupt  committed  the  act  of  bankruptcy  charged.  The  master 
has  reported  against  the  alleged  bankrupt  on  all  these  issues  and  finds 
that  it  should  be  adjudged  bankrupt. 

The  petitioners  are  James  P.  Murray,  Charles  H.  Williams,  Howard 
H.  Williams,  George  F.  Van  Slyck,*  and  William  M.  Clark.  The 
claim  of  Howard  H.  Williams  was  assigned  to  him  by  his  father, 
Charles  H.  Williams,  and  constitutes  but  a  part  of  the  original  claim 
of  the  father.  Charles  H.  Williams  is  a  petitioner  for  the  unassigned 
part  of  his  original  claim.  It  is  contrary  to  the  policy  of  the  bank- 
ruptcy act  to  permit  a  creditor  to  split  up  his  claim  against  his  debtor 
and  assign  some  of  the  parts  to  other  persons  for  the  purpose  of  qual- 
ifying them  as  joint  petitioners  in  a  bankruptcy  proceeding.  In  re 
Tribelhom,  137  Fed.  3,  69  C.  C.  A.  601 ;  Leighton  v.  Kennedy,  129" 
Fed.  737,  64  C.  C.  A.  265;  In  re  Independent  Thread  Co.  (D.  C.) 
113  Fed.  998.  It  follows  that  Howard  H.  Williams  cannot  be  count- 
ed  as  a  petitioning  creditor. 

It  also  appears  that  Murray  and  Van  Slyck  each  hold  an  assigned 
claim,  that  neither  of  them  has  any  financial  interest  in  the  claim  held 
by  him,  and  that  each  of  them  holds  his  claim  solely  for  the  benefit 
of  his  assignor.  This  fact,  however,  does  not  disqualify  either  of  them 
as  a  petitioning  creditor.  The  assignments  were  made  by  persons  who 
originally  claimed  to  be  separate  creditors  of  the  alleged  bankrupt 
for  the  respective  amounts  of  the  claims  assigned.  Murray  and  Van 
Slyck  are  trustees  for  their  respective  assignors,  and,  as  they  hold  the 
legal  title  to  the  claims  assigned,  they  are  the  owners  of  those  claims, 
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and,  if  they  be  valid  claims,  are  creditor?.  There  is  no  dispute  as 
to  the  validity  of  any  of  the  claims,  except  that  of  Murray.  His  claim 
was  assigned  to  him  by  Clemuel  R.  Woodin  and  is  for  $25,050.  It  is 
agreed  by  counsel  that,  if  this  be  not  a  valid  claim  the  Halsey  Electric 
Generator  Company  is  solvent,  and,  if  it  be  a  valid  claim,  that  the  com- 
pany is  insolvent  and  did  commit  the  act  of  bankruptcy  charged  by 
the  petitioners.  The  preliminary  questions  above  mentioned  having 
been  disposed  of,  the  validity  or  invalidity  of.  Murray's  claim  is  the  only 
remaining  one  to  be  considered. 

The  Halsey  Electric  Generator  Company  was  organized  November 
24,  1902,  with  a  capital  stock  of  $100,000,  divided  into  1,000  shares  of 
the  par  value  of  $100  each.  On  May  13,  1903,  the  capital  stock  was  in- 
creased to  $10,000,000;  the  additional  shares  (99,000)  being  issued 
to  Woodin  for  certain  patents  and  by  him  divided  equally  amon^  him- 
self, James  C,  Haydon,  and  Henry  Halsey.  Of  the  33,000  additional 
shares  which  each  of  these  three  gentlemen  received,  they  agreed  that 
Woodin  should  use  23,000  shares  (or  69,000  shares  in  all)  for  the 
purpose  of  raising  a. surplus  fund.  Accordingly,  Haydon  and  Halsey 
each  transferred  to  Woodin  certificates  for  23,000  shares,  and  Woodin 
thereupon  gave  to  Halsey  the  following  written  instrument : 

"Received  from  Henry  Halsey  twenty-three  thousand  (23,000)  shares  of 
the  capital  stock  of  the  Halsey  Electric  Generator  Company  to  be  used,  to- 
gether with  a  like  number  of  shares  to  be  contributed  by  each  James  C. 
Haydon  and  msrself,  by  me  as  in  my  sound  discretion  I  deem  best  in  pro- 
curing a  paid-in  surplus  fund  for  said  company  of  not  less  than  two  hundred 
and  twenty-flve  thousand  dollars  ($225,000),  and  the  sum  of  t\^'enty-five 
thousand  dollars  ($35,000)  to  be  paid  by  me  to  said  Halsey,  and  without  any 
responsibility  or  obligation  on  my  part  to  account  for  the  manner  of  holding 
or  disposing  of  the  same.    New  York,  May  13,  1903.    [Signed]    O.  B.  Woodin." 

Woodin  made  efforts  to  raise  the  desired  surplus  fund  by  operating 
through  the  Guaranty  Trust  Company  of  New  York.  The  generator 
company's  books  show  that  between  May  13,  1903,  and  April  18, 
1905,  he  succeeded,  with  the  aid  of  the  trust  company,  in  securing 
subscriptions  for  a  part  of  the  capital  stock  of  the  generator  company 
and  in  raising  for  the  surplus  fund  the  aggregate  amount  of  $75,187.- 
50.    The  cash  book  entries  as  to  this  fund  are  as  follows : 

May  14,  1908.    Surplus,  a  R.  Woodin , $25,000  00 

Feb.  5,  1904.    Surplus,  C.  R.  Woodin 25,000  00 

Nov.  15.  1904.    Paid-in  surplus 5,000  00 

Dec.  1 ,  1904.    Paid-in  surplus,  Guaranty  Trust  Co 10,000  00 

Mar.  24,  1905.    Paid-in  surplus 10,187  50 

Each  of  these  items  was  posted  from  the  cash  book  into  the  ledger 
book  and  therein  credited  to  the  account  denominated  the  "Paid-in 
Surplus  Account"  Between  May  13,  1903,  and  April  18,  1905,  .other 
cash  receipts  were  entered  in  the  cash  book  as  follows : 

May  13,  1903.    O.  R.  Woodin $2,000  00 

Nov   5,1908.    a  R.  Woodin 1185 

Jan.  12.  1904.    C.  R.  Woodin 2,261  68 

Feb.  21,  1905.    C.  R.  Woodin 1,000  00 

Apr.  18,  1905.    C.  R.  Woodin 25  07 

Each  of  these  latter  items  was  posted  from  the  cash  book  into  the 
ledger  book  and  therein  credited  to  the  separate  account  of  C.  R. 
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Woodin.  This  account  also  shows  cash  credits  to  the  amount  of  sev- 
eral thousand  dollars  previous  to  May  13,  1903.  All  these  credits 
down  to  and  including  the  one  of  April  18,  1905,  being  for  $25.07, 
were  settled  long  before  the  commencement  of  these  bankruptcy  pro- 
ceedings. The  account  is  here  referred  to  only  for  the  purpose  of 
showing  that  before  May  13,  1903,  Woodin  had  been  loaning  money 
to  the  generator  company  which  it  repaid,  and  that  after  May  13, 
1903,  indeed  beginning  on  that  very  day,  other  cash  items  were  credit- 
ed to  him  in  his  personal  account,  evidently  as  loans,  and  running  along 
parallel  with  the  paid-in  surplus  account,  which  was  opened  on  May 
14,  1903.  This  makes  it  clear  that,  so  far  as  the  books  show,  these 
two  accounts  were  treated  as  wholly  separate  and  independent  It 
may  also  be  noted  that  the  bills  payable  account  shows  that  on  Novem- 
ber 30,  1904,  while  the  two  accounts  above-mentioned  were  active  ac- 
counts, the  generator  company  gave  its  promissory  note  payable  to 
the  order  of  Woodin,  which  was  by  him  indorsed  for  the  accommoda- 
tion of  the  generator  company,  discounted  by  the  Guaranty  Trust  Com- 
pany, and  paid  by^the  latter  company  on  December  2,  1904,  evidently 
out  of  the  $10,000  paid  into  the  surplus  account  on  December  1st. 

In  the  early  part  of  1905,  the  previous  expectations  of  business  suc- 
cess by  the  generator  company  had  become  so  much  impaired  that  no 
more  of  its  capital  stock  could  be  disposed  of  and,  consequently,  that 
nothing  more  could  be  raised  by  Woo'din  for  the  surplus  fund.  As 
shown  by  the  paid-in  surplus  account,  the  Guaranty  Trust  Company 
ceased  to  give  its  aid  after  March  24,  1905.  Between  April  18,  1905, 
and  December  12,  1906,  Woodin,  however,  personally  paid  to  the 
generator  company  sundry  sums  aggregating  $25,050.  These  sums 
he  claims  were  loans.  They  constitute  the  basis  of  the  claim  assigned 
by  him  to  Murray.  The  generator  company  contends,  on  the  other 
hand,  that  these  sums  were  paid  to  it  by  Woodin  under  the  personal 
obligations  imposed  on  him  by  the  instrument  of  May  13,  1903.  The 
master  to  whom  the  case  was  referred  interprets  this  instrument  as: 

"(1)  An  acknowledgment  of  the  receipt  of  46,000  shares  of  stock  of  the 
Halsey  Electric  Generator  CJompany ;  (2)  a  declaration  of  trust  upon  which  the 
stock  was  received  by  him,  'to  be  used  together  with  a  like  number  of  shares 
contributed  by  him,  as  in  my  sound  discretion  I  deem  best  in  procuring  a 
paid-in  surplus  fund  for  the  said  company* ;  and  (3)  a  disclaimer  of  responsibi- 
lity in  the  following  words:  'without  any  responsibility  or  obligation  on  my 
part  to  account  for  the  manner  of  holding  or  disposing  of  the  same.* " 

The  language  of  the  instrument  supports  this  construction.  Plain- 
ly, it  was  not  a  bill  of  sale  to  Woodin,  for  it  was  signed  only  by  Wood- 
in, and  related  not  only  to  stock  transferred  to  him  by  Hay  don  and 
Halsey,  but  to  stock  originally  issued  to  him  by  the  generator  com- 
pany. He  declared  he  held  all  the  69,000  shares  of  stock  for  a  cer- 
tain use,  namely,  for  procuring  a  surplus  fund  of  not  less  than  $225,' 
000  for  the  generator  company  and  $25,000  for  Halsey.  Evidently, 
these  sums  were  to  be  secured  by  sales  of  the  stock.  The  natural 
and  fair  meaning  of  the  instrument  was  that  Woodin  agreed  to  hold 
23,000  shares  of  the  stock  issued  to  him  and  the  46,000  shares 
transferred  to  him  by  Haydon  and  Halsey  in  trust  for  the  benefit 
of  the  generator  company  and  Halsey.     The  last  clause  of  the  in- 
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strument,  by  which  he  declared  that  he  would  not  be  responsible 
"for  the  manner  of  holding  or  disposing"  .of  the  stock,  must  be 
read  in  connection  with  the  previous  declaration  that  he  was  to  use 
the  stock  as  he  in  his  "sound  discretion''  should  deem  best  for  procur- 
ing the  desired  sums  for  the  generator  company  and  Halsey.  When 
so  read,  that  clause  did  not  protect  him  against  fraudulent  conduct  af- 
fecting  injuriously  the  interests  of  the  beneficiaries  of  the  trust  It 
simply  exempted  him  from  liability  to  account  to  either  of  the  ben- 
eficiaries for  errors  of  judgment  in  his  manner  of  holding  or  dis- 
posing of  the  stock.  If,  however,  he  failed  to  dispose  of  any  part  of 
the  69,000  shares,  he  was  bound  to  account  to  his  beneficiaries  for  the 
part  not  disposed  of.  To  my  mind  the  instrument  is  neither  obscure 
nor  ambiguous.  If  I  am  right  in  this  conclusion,  parol  testimony  to 
explain  it  was  not  admissible.  It  is  a  perfectly  plain  and  clear  trust 
agreement  and  speaks  for  itself. 

The  $75,187.50  paid  into  the  surplus  fund  of  the  company  did  not 
pass  directly  through  Woodin's  hands,  but  was  credited  by  the  trust 
company  on  its  books  to  the  generator  company.  The  $25,060  was  paid 
to  the  generator  company  directly  by  Woodin  and  credited  to  his  per- 
sonal account  on  its  books  as  the  payments  aggregating  that  sum  were 
made.  Between  May  13,  1903,  and  April  18,  1905,  as  we  have  seen, 
he  had  advanced  sundry  other  sums  aggregating  several  thousand  dol- 
lars which  had  been  refunded.  These  advances  unquestionably  were 
treated  as  loans.  It  is  not  suggested  by  any  one  that  they  belonged  to 
the  surplus  fund  account.  On  September  13,  1905,  nearly  six  months 
after  the  Guaranty  Trust  Company  had  ceased  to  render  any  further 
aid  in  selling  the  company's  stock  or  in  raising  money  for  the  suplus 
fund,  and  when  the  financial  needs  of  the  company  had  become  very 
urgent,  Woodin  began  from  time  to  time  to  make  additional  payments 
to  the  company.  In  September  he  made  three  payments  of  $500  each, 
in  October  one  payment  of  $500  and  one  of  $200,  and  in  November 
three  payments  of  $500  each.  By  December  12,  1906,  they  had 
amounted  to  $25,050.  The  treasurer  of  the  company  sent  to  each  di- 
rector, including  Halsey,  who  is  the  only  witness  disputing  the  claim, 
on  the  first  of  each  month  between  March  and  December.  1905,  a  state- 
ment showing  the  company's  receipts  and  disbursements  for  the  pre- 
ceding month.  Halsey  has  produced  the  statements  for  March,  May, 
June,  July,  August,  and  November,  1905,  which  he  received.  In  the 
statement  for  Slarch  is  an  item  amongst  the  receipts  of  $10,187.50 
paid  to  the  surplus  fund  account.  It  will  be  remembered  that  this  is 
the  month  in  which  the  Guaranty  Trust  Company  ceased  to  give  fur- 
ther aid  to  the  enterprise.  In  none  of  the  subsequent  monthly  state- 
ments produced  by  Halsey  does  anything  appear  ^as  a  credit  to  the 
surplus  fund  account.  The  statements  for  September  and  October  are 
not  produced.  Had  they  been  they  very  probably  would  have  shown 
amongst  the  receipts  from  Woodin  for  September,  the  sum  of  $1,500 
and  for  October  the  sum  of  $700.  However  that  may  be,  the  state- 
ment for  November  does  show  that,  amongst  the  receipts,  the  sum 
of  $1,500  had  been  paid  in  by  Woodin.  It  was  not  desiq^nated  as  paid- 
in  surplus,  like  the  item  of  $10,187.50  in  the  March  statement.  Not- 
withstanding Halsey's  present  contention  that  that  $1,500  was  paid 
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by  Woodin  under  the  terms  of  the  instrument  of  May  13,  1903,  and 
therefore  belonged  to  the  surplus  fund  account,  he  admits  that  he  saw 
the  item,  but  made  no  inquiry  about  it.  He  further  admits  that, 
though  he  frequently  applied  to  Woodin  in  1905  and  1906  for  money, 
he  never  referred,  either  in  his  letters  to  Woodin  or  in  his  conversa- 
tions with  him,  to  the  instnmient  of  May  13,  1903,  as  a  contract  under 
which  Woodin  was  personally  bound  to  furnish  at  least  $225,000  to 
the  surplus  fund  account  of  the  generator  company.  Several  of  his 
letters  to  Woodin  are  in  evidence.  Those  of  August  6,  17,  and  18, 
and  September  6,  1905,  particularly  show,  I  think,  that  he  had  not 
yet  abandoned  the  hope  of  reviving  the  interest  of  the  Guaranty  Trust 
'  Company  in  such  manner  that,  through  its  agency,  further  payments 
to  the  surplus  fund  account  would  l^  made.  I  find  no  satisfactory 
evidence  in  the  case  to  sustain  the  contention  that  the  payments  by 
Woodin  to  the  ^nerator  company,  amounting  to  $25,050,  should  be 
classed  with  the  money  credited  to  the  company  by  the  Guaranty  Trust 
Company.  The  weight  of  the  testimony  seems  to  me  to  be  in  favor 
of  Woodin's  claim.  In  any  event,  the  master's  report  is  not  so  obvious- 
ly erroneous  that  I  can,  under  the  authorities,  overturn  his  findings  of 
fact. 

I  have  not  overlooked  the  objection  that  Woodin's  claim  is  un- 
liquidated, and  that,  for  this  reason,  his  assignee,  Murray,  cannot  be 
a  petitioning  creditor.  I  cannot  agree  with  this  view.  The  amount 
claimed  is  fixed  and  certain.  It  is  for  moneys  loaned.  It  is  clearly  a 
liquidated,  and  not  an  unliquidated,  claim. 

The  exceptions  will  be  overruled,  the  report,  confirmed,  and  the  gen- 
erator company  adjudged  bankrupt. 

It  may  be  added  that,  since  this  cause  was  argued,  Woodin  has 
presented  a  petition  praying  that  he  may  be  joined  as  a  petitioning 
creditor  for  $1,000,  being  the  amount  which  he  says  he  paid  to  the 
generator  company  as  an  additional  loan  on  December  12,  1906,  when 
a  general  release  was  executed  by  Haydon  and  Halsey  to  Woodin  re- 
leasing Woodin  from  all  actions,  claims,  demands,  etc.  It  is  not 
necessary  to  consider  the  effect  of  this  release,  to  which  the  company 
was  not  a  party,  or  what  connection,  if  any,  the  payment  of  the  $1,000 
had  with  the  execution  of  the  release.  Assuming  that  it  had  none,  and 
that  it  was  an  additional  loan  and  not  included  in  the  claim  of  $25,050 
assigned  by  Woodin  to  Murray,  the  petition  must  be  denied  for  the 
reason,  already  stated,  that  a  creditor  cannot  assign  a  part  of  his  claim 
for  the  purpose  of  qualifying  his  assignee  as  a  petitioning  creditor, 
and  at  the  same  time  retain  the  right  to  act  as  a  petitioning  creditor 
for  the  part  not  assigned.    . 
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FULOO  V.  SCHUYLKILL  STONE  CO. 

(Circuit  Court,  E.  p.  Pennsylvania.    July  30,  1908.) 

No.  47,  October  Term,  1907. 

!•  Death— AonoN  fob  Wrongful  Death— Pennsylvania  Statute— Action  vt 
Nonresident  Alien 

Act  Pa.  April  15,  1851,  §  19  (P.  L.  674),  as  amended  by  Act  April  26, 
1855,  §  1  (P.  L.  309),  giving  a  right  of  action  for  wrongful  death  to  certain 
relatives  of  the  deceased,  as  construed  by  the  Supreme  Court  of  the  state, 
which  construction  is  binding  on  the  federal  courts,  does  not  give  such 
right  to  nonresident  aliens. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  voL  15,  Death,  §  37. 

What  law  governs  actions,  see  note  to  Burrell  v.  Fleming,  47  C.  C.  A. 
60G.] 
2.  Treaties— Construction. 

The  treaty  between  Italy  and  the  United  States  of  February  26,  1871 
(17  Stat.  845),  which  guarantees  to  the  citizens  of  each  country  in  the 
states  and  territories  of  the  other  the  most  constant  protection  and  securi- 
ty for  their  persons  and  property  as  to  which  they  are  to  enjoy  the  same 
rights  and  privileges  as  natives  and  the  right  to  resort  to  the  courts 
to  maintain  and  defend  their  rights  without  other  conditions  or  restric- 
tions than  are  imposed  on  natives,  does  not  give  to  a  subject  of  the  King 
of  Italy,  who  has  never  been.  In  the  United  States  and  has  no  property 
here,  the  right  to  maintain  an  action  under  a  state  statute  which  gives  a 
right  of  action  for  wrongful  death  only  to  citizens  or  inhabitants  of  the 
state. 

At  Lavi^.    On  demurrer  to  statement  of  claim. 

Thomas  Learning,  for  demurrer. 
Marcel  A.  Viti,  for  plaintiffs. 

ARCHBALD,  District  Judge.*  The  plaintiffs  are  citizens  and 
residents  of  Italy  and  the  subject  of  its  King,  and  bring  suit  for  dam- 
ages for  the  death  of  their  son,  who  was  killed,  as  they  allege,  by  the 
negligence  of  the  defendant  company  by  whom  he  was  employed.  The 
accident  by  which  he  lost  his  life  occurred  in  Pennsylvania,  and  suit 
is  brought  on  the  statutes  of  that  state,  giving  a  right  of  action  to 
the  parents  of  the  deceased  in  such  cases.  Act  April  15,  1851,  §  19 
(P.  L.  674);  Act  April  26,  1855,  §  1  (P.  L.  309).  It  is  contended  by 
the  defendants  that  the  plaintiffs,  being  nonresident  aliens,  have  no 
right  to  sue,  and  it  is  upon  this  that  the  demurrer  proceeds.  It  was 
decided  by  the  Supreme  Court  of  Pennsylvania,  in  Deni  v.  Pennsyl- 
vania Railroad,  181  Pa.  525,  37  Atl.  558,  69  Am.  St.  Rep.  676,  and 
again  in  Maiorano  v.  Baltimore  &  Ohio  R.  R.,  216  Pa.  402,  65  Atl. 
1077,  116  Am.  St.  Rep.  778,  that  nonresident  aliens  are  not  entitled 
to  the  benefit  of  this  legislation,  not  being  within  its  purview,  and 
have  no  standing  in  consequence  to  maintain  an  action  founded  up- 
on it.  The  same  construction  is  put  upon  similar  statutes  in  other 
jurisdictions.  Brannigan  v.  Union  Gold  Mining  Co.  (C.  C.)  93  Fed. 
164;  McMillan  v.  Spider  Lake  Co.,  115  Wis.  332,  91  N.  W.  979.  60 
L.  R.  A.  589,  95  Am.  St.  Rep.  947 ;  Roberts  v.  Great  Northern  Rail- 
way (C.  C.)  161  Fed.  239;  Adams  v.  British  Steamship  Co.,  2  Q.  B. 

•Specially  assigned. 
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(1898)  430.  Although  the  weight  of  the  authority  is  the  other  way. 
Davidsson  v.  Hill,  2  K.  B.  (1901)  606 ;  Mulhall  v.  Fallon,  176  Mass. 
266,  57  N.  E.  386,  54  L.  R.  A.  934,  79  Am.  St.  Rep.  309;  Alfson  v. 
Bush,  182  N.  Y.  396,  75  N  E.  230,  108  Am.  St.  Rep.  815 ;  Kelleyville 
Coal  Co.  V.  Petraytis,  195  111.  215,  63  N.  E.  94,  88  Am.  St.  Rep.  191; 
Romano  v.  Capitol  State  Brick  Co.,  125  Iowa,  591,  101  N.  W.  437, 
68  L.  R.  A.  132,  106  Am.  St.  Rep.  323 ;  Railroad  v.  Naylor,  73  Ohio 
St.  115,  76  N.  E.  505,  3  L.  R.  A.  (N.  S.)  473,  112  Am.  St.  Rep.  701 ; 
Renlund  v.  Commodore  Mining  Co.,  89  Minn  41,  93  N.  W.  1057,'  99 
Am.  St  Rep.  634;  Vetaloro  v.  Perkins  (C.  C.)  101  Fed.  393;  Hirsch- 
kovitz  V.  Pennsylvania  Railroad  (C.  C.)  138  Fed.  439;  Baltimore  & 
Ohio  R.  R.  V.  Baldwin,  144  Fed.  53,  75  C.  C.  A.  211.  But  the  con- 
struction put  upon  the  Pennsylvania  statutes,  by  the  courts  of  that 
state,  is  binding  here,  without  regard  to  how  the  law  may  be*else- 
where  (Zeiger  v.  Pennsylvania  Railroad  [C.  C]  151  Fed.  348; 
Id.  [C.  C.  A.]  158  Fed.  809),  unless  of  course,  it  is  found  to  be  in 
contravention  of  the  federal  law. 

It  is  contended  as  to  this  that  the  plaintiffs  are  protected  by  the 
existing  treaty  between  the  United  States  and  Italy  of  February  26, 
187il  (17  Stat.  845),  which  provides; 

"Art  3.  The  citizens  of  each  of  the  high  contracting  parties  shall  receive, 
In  the  states  and  territories  of  the  other,  the  most  constant  protection  and  se- 
curity for  their  persons  and  property,  and  shall  enjoy  in  this  respect  the 
same  rights  and  privileges  as  are  or  shall  be  granted  to  the  natives,  on  their 
submitting  themselves  to  the  conditions  imposed  upon  the  nktives/' 

"Art  23.  The  citizens  of  either  party  shiill  have  free  access  to  the  courts 
of  justice.  In  order  to  maintain  and  defend  their  own  rights,  without  any  other 
conditions,  restrictions,  or  taxes  than  such  as  are  imposed  upon  the  natives. 
They  shall,  therefore,  be  free  to  employ  in  defense  of  their  rights,  such  ad- 
vocates, solicitors,  notaries,  agents  and  factors  as  they  judge  proper,  in  all 
their  trials  at  law ;  and  such  citizens  or  agents  shall  have  free  opportunity  to 
be  present  at  the  decisions  and  sentences  of  the  tribunals  in  all  cases  which 
may  concern  them,  and  likewise  at  the  talsing  of  all  examinations  and  evi- 
dences which  may  be  exhibited  In  the  said  trials." 

There  was  no  reference  to  this  treaty  in  the  Deni  or  the  Zeiger  Case ; 
although  there  was  in  the  Maiorano,  where  it  was  decided  to  have  no 
effect;  the  court  holding  that,  while  the  treaty  may  in  terms  include 
the  entire  citizenship  of  Italy,  it  obviously  is  available  only  to  those 
who,  either  with  respect  to  their  persons  or  property,  are  within  the 
jurisdiction  of  the  United  States.  This  is  a  federal  question,  and 
the  decision  of  the  state  court  is  not  controlling;  but  upon  an  inde- 
pendent consideration  of  it,  the  same  conclusion  is  to  be  reached. 

The  rights  guaranteed  to  the  citizens  of  Italy  by  the  one  article 
(3)  are  constant  protection  and  security  for  their  persons  and  property, 
as  to  which  they  are  to  enjoy  the  same  rights  and  privileges  as  are  or 
shall  be  guaranteed  to  natives.  The  other  article  (23)  merely  pre- 
serves the  right  to. resort  to  the  courts  to  maintain  and  defend  their 
rights,  without  other  conditions  or  restrictions  than  are  imposed  on 
natives.  But  in  so  guaranteeing  protection  and  security  to  the  per- 
sons and  property  of  citizens  of  Italy,  it  is  manifest  that  this  can 
only  refer  to  the  persons  and  property  of  such  citizens  when  within 
the  states  and  territories  of  this  country.     There  certainly  is  no  in- 
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tended  guaranty  of  their  persons  elsewhere,  and  neither  is  there  of 
their  property.  What  property  or  right  of  property,  then,  under  the 
laws  of  Pennsylvania,  do  the  plaintiffs  show  which  is  not  accorded 
them?  Certainly  they  had  none  in  the  person  or  the  earnings  of 
their  son,  for  whose  death  they  sue ;  it  not  being  alleged  that  he  was 
a  minor — if  that  makes  any  difference — but  merely  that  he  contributed 
to  their  support.  The  continued  expectation  of  this,  no  doubt,  may 
measure  the  loss  sustained  by  the  parents  by  the  death  of  a  child, 
but  in  no  sense  is  it  property,  North  Penn  Railroad  v.  Robinson,  44 
Pa.  175,  to  the  contrary,  notwithstanding.  Moe  v.  Smiley,  125  Pa. 
136,  141,  17  Atl.  228,  3  L.  R.  A-  341.  Nor,  apart  from  the  statute, 
did  the  defendant  company  owe  the  plaintiffs  any  duty  to  see  that 
their  son  had  a  reasonably  safe  place  to  work  in,  the  lack  of  which  is 
the  negligence  charged,  however  much  they  may  have  owed  it  to  the  son 
himself;  this  action  not  being  for  the  enforcement  of  any  obligation 
to  the  party  killed,  which  has  been  transmitted  to  his  parents,  through 
him,  but  for  a  distinct  cause  of  their  own,  if  they  have  any.  The 
whole  contention  then  is  brought  down  to  this :  That,  a  right  of  action 
being  given  by  the  Jaws  of  Pennsylvania  to  its  own  citizens,  under 
similar  circumstances  citizens  of  Italy  are  entitled  to  the  same,  re- 
gardless of  anything  else,  because  the  treaty  guarantees  the  same 
rights  and  privileges,  as  to  their  persons  and  property,  as  are  enjoyed 
by  natives.  The  treaty,  in  other  words,  is  invoked  to  raise,  or  force 
a  right,  where  none  exists  without  it;  but  that  is  not  the  way  it 
reads.  A  right  existing,  it  provides  that  it  shall  be  respected  in  the 
same  manner  and  to  the  same  extent  in  the  case  of  a  native  of  Italy 
as  of  a  native  of  this  country.  It  by  no  means  undertakes  to  put 
them  both  in  all  respects  and  under  all  conditions,  on  an  absolute 
par,  to  which  the  doctrine  contended  ior  necessarily  leads.  The  state 
of  Pennsylvania,  had  it  so  chosen,  was  at  perfect  liberty  to  provide  in 
so  many  words,  in  favor  of  its  own  citizens  only,  that  in  case  of  death 
by  negligence  a  right  of  action  should  accrue  to  certain  specified  rela- 
tives, declining  to  extend  it  to  residents  of  other  countries;  but,  by 
the  construction  put  upon  the  statute  by  the  Supreme  Court  of  the 
state,  that  in  effect  is  just  what  has  been  done,  it  being  the  same  as 
though  this  proviso  was  written  into  it,  which  the  treaty  cannot  be 
made  to  override.  It  was  for  the  state,  in  other  words,  to  give  or  to 
withhold  the  right,  as  well  as  to  define  the  extent  of  it  and  the  par- 
ties who  were  to  be  benefited,  and,  having  withheld  it  in  such  a  case 
as  we  have  here,  that  is  the  end  of  the  matter. 

Thefe  are  authorities,  no  doubt,  which  hold  otherwise  as  to  the  ef- 
fect of  such  a  treatv  (Railroad  v.  Naylor,  73  Ohio  St.  115.  76  N. 
E.  505,  3  L.  R.  A.  [N.  S.]  473,  112  Am.  St.  Rep.  701 ;  Bahuaud  v. 
Bize  [C.  C]  105  Fed.  485 ;  and  possibly  New  Orleans  v.  Abbagnato, 
62  Fed.  240,  10  C.  C.  A.  361,  26  L.  R.  A.  329).  But  not,  as  it  seems 
to  me,  with  reason. 

Judgment  is  therefore  directed  to  be  entered  on  the  demurrer  in 
favor  of  the  defendants,  with  costs. 
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In  ro  BL  MATTHEWS  &  SONS. 

(District  Court,  B.  D.  New  York.    April  30,  1908.) 

Bankbuttot— Liens— RsoBivEssHip  undbb  New  York  Statute. 

Several  months  before  the  bankruptcy  of  a  debtor  a  Judgment  creditor 
had  an  execution  issued  and  placed  In  the  hands  of  a  sheriff,  which  was 
later  and  within  four  months  prior  to  the  bankruptcy  returned  nulla 
bona,  and  shortly  thereafter  a  receiver  was  appointed  in  supplementary 
proceedings  under  the  New  York  statute,  who  sold  certain  property  and 
.  had  the  proceeds  in  his  possession  at  the  time  of  the  bankruptcy.  Held, 
that  conceding  that  the  judgment  creditor  had  an  equitable  lien  under 
•  Code  Civ.  Proc.  N.  Y.  $  1405,  while  the  execution  was  in  the  hands  of  the 
sheriff,  it  was  lost  when  the  execution  was  returned,  and  the  state  court 
receiver's  lien  did  not  relate  thereto,  nor  back  of  his  appointment,  and  that, 
if  the  debtor  was  then  insolvent,  such  lien  was  avoided  by  the  bankruptcy 
proceedings  under  Bankr.  Act  July  1,  1898,  §  67f,  c.  641,  30  Stat  565  (U. 
S.  Comp.  St  1901,  p.  3450),  and  the  property  passed  to  the  trustee. 

Jn  Bankruptcy. 

Lincoln  B.  Haskin,  for  judgment  creditor. 

Harry  W.  Moore,  for  petitioning  creditors  and  trustee. 

Maxson  &  Jones,  for  bankrupts. 

CHATFIELD,  District  Judge.  During  the  year  1906  the  petitioner 
obtained  j'udgments  against  each  of  the  bankrupts  herein,  and  in 
January,  1907,  another  creditor  obtained  a  third  judgment  againsf 
the  bankrupts  jointly  in  the  courts  of  Nassau  county,  in  this  state. 
Execution  was  issued  to  the  sheriff  of  Nassau  county  upon  one  of 
these  judgments  in  the  month  of  January,  1907,  but  no  levy  was  made, 
and  during  the  month  of  November  this  execution  was  returned  nulla 
bona.  Some  two.  days  after  the  return  of  the  execution  an  order  was 
made,  after  an  examination  in  supplementary  proceedings,  appointing 
a  receiver.  Subsequently  an  order  was  made  extending  this  receiver- 
ship to  the  first  of  the  three  judgments,  and  then  to  the  third.  The 
receiver  thus  appointed  by  the  state  court  obtained  authority  in  the 
three  cases  during  the  month  of  December,  1907,  and  levied  upon 
certain  property  of  the  judgment  debtor,  some  of  which  he  still  holds, 
and  some  of  which  he  has  sold,  o^btaining  therefor  about  $1,400,  which 
is  now  in  his  possession.  On  the  8th  day  of  January,  1908,  a  voluntary 
petition  in  bankruptcy  was  filed  in  this  district,  and  upon  adjudication 
a  trustee  was  elected  who  obtained  an  order  directing  the  receiver  in 
the  state  court  proceedings  to  turn  over  the  property  in  his  hands. 

The  present  application,  on  an  ordei;  to  show  cause  with  an  accom- 
panying stay,  is  to  vacate  the  order  previously  made,  directing  the 
turning  over  of  this  property  to  the  trustee,  and  two  grounds  are  urged 
in  behalf  of  the  application.  The  judgment  creditor  claims,  first,  that 
the  lien  obtained  by  the  receiver,  under  which  the  sale  of  the  property 
was  had,  was  not  acquired  within  four  months  of  the  filing  of  the  peti- 
tion in  bankruptcy,  even  if  it  be  assumed  that  the  bankrupt  was  in- 
solvent throughout  the  entire  four  months.  The  determination  of  this 
proposition  involves  a  decision  not  only  as  to  the  character  of  the 
lien,  if  any,  which  the  receiver  had  after  his  appointment,  but  also 
the  effect  of  the  executions  while  in  the  hands  of  the  sheriff.     If  the 
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creditor  did  not  obtain  a  lien  until  the  appointment  of  a  receiver,  then 
this  lien  would  be  invalidated  by  the  filfng  of  the  petition  in  bankruptcy, 
under  the  provisions  of  section  67f  of  the  bankruptcy  law.  Act  July 
1,  1898,  c.  541,  30  Stat.  565  (U.  S.  Comp.  St.  1901,  p.  3450).  If,  on 
the  other  hand,  the  lien  was  in  existence,  either  equitably  or  legally, 
prior  to  that  time  and  before  the  period  of  four  months  antecedent 
to  the  filing  of  the  petition,  and  if  the  appointment  of  the  receiver  aod 
his  taking  possession  were  merely  incidents  of  enforcing  that  lien, 
then  the  situation  would  be  similar  to  that  in  the  case  of  Metcalf  v. 
Barker,  187  U.  S.  165,  23  Sup.  67,  47  L.  Ed.  122.  The  applicatibn 
of  this  doctrine  is  plainly  set  forth  in  the  case  of  In  re  Blair  (D.  .C.) 
108  Fed.  529,  and  a  number  of  cases  therein  cited,  but  the  doctrine 
depends  entirdy  upon  a  determination  that  a  legal  or  equitable  lien 
had  actually  been  acquired  more  than  four  months  previous  to  the 
bankruptcy,  and  that  this  lien  had  continued  in  existence  so  that  the 
title  under  the  lien  of  the  person  claiming  the  property  would  have 
existed  more  than  four  months  before  the  petition  was  filed.  The  cases 
of  In  re  Lengert  Wagon  Co.  (D.  C.)  110  Fed.  927,  and  In  re  Knight 
(D.  C.)  125  Fed.  35,  more  nearly  apply  to  the  present  situation.  It  is 
unnecessary  to  make  an  exhaustive  examination  of  the  title  conferred 
under  the  bankruptcy  statute,  as  the  Knignt  Case  contains  a  reason- 
ably complete  discussion  of  the  question,  and  cites  many  of  the  cases 
bearing  thereon. 

It  may  be  admitted  that  under  the  provisions  of  the  New  York 
Code  of  Civil  Procedure  (section  1405)  the  creditor  had  an  equitable 
lien  while  an  execution  was  in  the  hands  of  the  sheriff,  and  it  may 
also  be  admitted  that  the  title  of  the  receiver  relates  back  to  the  date 
of  filing  the  order  under  which  he  was  appointed  (section  2468,  Code 
N.  Y.)  to  the  extent  of  giving  him  an  equitable  lien,  later  perfected 
into  a  legal  lien  by  the  taking  possession  of  the  property.  But  in 
between  the  return  of  the  execution  on  the  part  of  the  sheriff  and  the 
appointment  of  a  receiver  a  space  of  time  existed  in  which  the  judg- 
ment creditors  had  no  lien  upon  the  personal  property  of  the  judgment 
debtor.  And,  inasmuch  as  the  re-establishment  of  any  lien  by  means 
of  the  order  appointing  the  receiver  was  within  the  period  of  four 
months  prior  to  the  bankruptcy,  the  provisions  of  section  67f  of  the 
bankruptcy  law  will  apply,  and  the  title  of  the  trustee  in  bankruptcy 
is  paramount,  if  insolvency  existed  on  the  day  on  which  the  receiver  in 
supplementary  proceedings  was  appointed.  It  is  apparent  from  the 
affidavits  used  upon  this  motion  that  the  bankrupts  for  a  year  or 
more  prior  to  the  filing  of  the  petition  in  bankruptcy  had  been  owing 
the  creditors  who  obtained  the  various  judgments.  The  only  property 
shown  by  the  papers  is  that  in  the  hands  of  the  state  court  receiver 
from  a  portion  of  which  he  has  released  the  sum  of  $1,400. 

It  is  admitted  that  the  bankrupts  were  insolvent  at  the  time  of  the 
filing  of  the  petition,  but  no  statement  is  made  in  any  of  the  affidavits 
claiming  or  admitting  insolvency  at  any  time  within  four  months  prior 
to  the  filing  of  the  petition,  except  such  inference  as  can  be  drawn 
from  the  return  of  the  execution.  It  may  be  assumed  that  if  the  re- 
ceiver in  the  state  court,  or  any  other  party  to  this  proceeding,  claims 
title  to  the  property  in  his  possession  by  raising  an  issue  of  fact,  such 
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as  the  question  of  insolvency,  at  any  particular  time,  this  issue  cannot 
be  disposed  of  upon  a  motion,  and  it  is  unnecessary  to  determine 
whether  suit  could  be  brought  by  the  trustee  in  any  other  forum  than 
in  the  state  court,  if  such  an  issue  were  raised.  But  the  receiver  in 
the  state  court  having  come  into  this  jurisdiction,  and  raised  a  ques- 
tion of  law  upon  admitted  facts  and  upon  the  objections  urged  upon 
this  motion,  the  trustee  in  bankruptcy  is  entitled  to  an  order  directing 
the  receiver  in  the  state  court  to  turn  over  to  him  the  property  of  the 
bankrupt  estate. 
The  motion  for  a  stay  will  accordingly  be  denied.  • 


UNITED  STATES  ▼.  TSOKAS  et  al. 
(Circuit  Court,  a  D.  New  York.    March  27,  1908.) 

COKSPIRACT— CONSPIBAOY  TO  COMMIT  AN  OrFENSB  AGAINST  THE  UNITED  STATES 

—Violation  of  Immigration  Law. 

Immigration  Act  Feb.  20,  1907,  c.  1134,  §  4,  34  Stat.  900  (U.  S.  Comp. 
St.  Supp.  1907,  p.  393),  provides  that  **it  shall  be  a  misdemeanor"  for 
any  person  to  prepay  the  transportation  or  in  any  way  to  assist  or  en- 
courage the  Importation  of  any  contract  laborer  into  the  tJnited  States; 
Section  5  provides  that  for  every  violation  of  section  4  the  persons 
knowingly  violating  the  same  "shall  forfeit  and  pay  for  every  such  of- 
fense the  sum  of  $1,000,  which  may  be  sued  for  and  recovered  by  the 
tJnited  States  or  by  any  person  who  shall  first  bring  his  action  therefor." 
etc.  Held,  that  section  4  defines  a  criminal  offense,  and  that,  although  the 
act  provides  no  criminal  punishment  therefor,  an  indictment  will  lie 
under  Rev.  St.  §  5440  (U.  S.  Comp.  St  1901,  p.  3676),  for  a  conspiracy 
to  commit  such  offense. 

On  Demurrer  to  Indictment 

Henry  L.  Stimson,  U.  S.  Atty.,  and  Winifred  T.  Denison,  Asst  U. 
S.  Atty. 
Hugh  Gordon  Miller,  for  defendants, 

CHATFIELD,  District  Judge. .  The  defendants  herein  have  been 
indicted  for  conspiring  to  commit  an  offense,  under  section  4  of  the 
immigration  act  (Act  Feb.  20,  1907,  c.  1134,  34  Stat.  900  [U.  S.  Comp. 
St.  Supp.  1907,  p.  393]).  This  section  provides  that  it  shall  be  a  mis- 
demeanor to  prepay  the  transportation  or  assist  or  encourage  the  im- 
portation of  contract  laborers  into  the  United  States.  Section  5  of 
the  same  act  provides  that  for  every  violation  of  the  provisions  of 
section  4  the  person,  partnership,  company,  or  corporation  violating 
the  same  "shall  forfeit  and  pay  for  every  such  offense  the  sum  of  one 
thousand  dollars,  which  may  be  sued  for  and  recovered,  as  debts  of 
like  amount  are  now  recovered  in  the  courts  of  the  United  States." 

It  will  be  apparent  from  an  examination  of  these  sections  that  no 
punishment  in  the  way  of  fine  or  imprisonment  is  provided  for  a  viola- 
tion of  section  4.  It  is  therefore  argued  that  no  offense  against  the 
United  States  is  defined  by  section  4  upon  which  an  indictment  can 
be  found  under  the  provisions  of  section  5440,  Rev.  St.  (U.  S.  Comp. 
St  1901,  p.  3676),  which  forbids  a  conspiracy  to  commit  an  offense 
against  the  United  States.  The  provisions  of  section  6440  specify  a 
163  F.— 9 
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punishment  of  imprisonment  for  not  more  than  two  years  or  a  fine 
of  not  more  than  $10,000,  or  both. 

Further  objection  is  raised  that,  if  sections  4  and  5  provide  for 
nothing  more  than  a  civil  penalty,  it  is  impossible  to  cover  the  omis- 
sion of  punishment  in  a  criminal  sense  by  calling  the  conspiracy  sec- 
tion to  the  assistance  of  the  prosecution. 

The  history  of  section  4  is  as  follows:  In  the  former  immigration 
law,  which  was  repealed  by  Act  Feb.  20,  1907,  §  2,  excluded  from 
admission  into  the  United  States  any  person  whose  ticket  or  passage 
is  paid  i6T  with  the  money  of  another,  or  who  is  assisted  by  others 
to  come,  etc.,  with  a  proviso  that  skilled  labor  might  be  imported 
under  certain  conditions,  and  that  the  provisions  of  the  law  applicable 
to  contract  labor  should  not  be  held  to  exclude  certain  professional  in- 
dividuals and  domestic  servants. 

Section  4  of  the  same  act  (Act  March  3,  1903,  c.  1012,  §  4,  32  Stat. 
1214)  was  as  follows : 

"Sec.  4.  That  it  shall  be  unlawful  for  any  person,  company,  partnership,  or 
corporation,  in  any  manner  whatsoever,  to  prepay  the  transportation  or  in 
any  way  to  assist  or  encourage  the  importation  or  migration  of  any  alien 
into  the  United  States,  in  pursuance  of  any  ofTer,  solicitation,  promise,  or 
agreement,  parole  or  special,  expressed  or  implied,  made  previous  to  the  Im- 
portation of  such  alien  to  perform  labor  or  service  of  any  kind,  skilled  or  on- 
skilled,  in  the  United  States." 

Section  5  provided  for  forfeiture  and  payment  by  any  person  or 
corporation  violating  the  provisions  of  section  4,  "for  every  such  of- 
fense the  sum  of  one  thousand  dollars,  which  may  be  sued  for  and 
recovered  by  the  United  States,  or  by  any  person,"  etc.  When  the 
present  laW  was  adopted,  section  5  was  practically  left  intact,  and  it 
will  be  noted  that  under  the  former  law  the  unlawful  act  specified 
in  section  4  of  that  law  was  called  an  offense  in  section  5 ;  but  in 
the  present  law  section  4  was  changed  to  read  as  follows  (the  itali- 
cized words  being  used  to  indicate  the  changes  from  the  former  stat- 
ute) : 

"Sec.  4.  That  it  shall  be  a  misdemeanor  for  any  person,  company,  partner- 
ship, or  corporation,  in  any  manner  whatsoever,  to  prepay  the  transportation 
or  in  any  way  to  assist  or  encourage  the  importation  or  migration  of  any  con- 
tract laborer  or  contract  laborers  into  the  United  States,  unless  such  contract 
laborer  or  contract  laborers  are  exempted  under  the  terms  of  the  last  two  . 
provisos  contained  in  section  two  of  this  act." 

It  will  thus  be  seen  that  the  principal  change,  so  far  as  the  pres- 
ent question  is  concerned,  was  to  substitute  the  word  "misdemeanor" 
for  the  word  "unlawful." 

It  is  useless  to  attempt  to  decide  this  particular  question  from  the 
various  interpretations  of  the  words  "offense"  and  "penalty,"  inas- 
much as  many  so-called  offenses  and  penalties  have  been  held  to  be 
merely  definitions  of  a  civil  liability.  In  fact,  section  5  of  the  pres- 
ent act  is  a  patent  illustration  of  an  "offense"  for  which  a  civil  "pen- 
alty" may  be  collected.  On  the  other  hand,  penalties  have  been  held 
to  be  fines,  and  capable  of  collection  by  indictment  or  presentment, 
as  well  as  by  civil  suit.    United  States  v.  Moore  (C.  C.)  11  Fed.  248. 

The  use  of  the  word  "misdemeanor,"  however,  in  section  4,  would  seem 
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to  plainly  indicate  thie  intent  of  Congress  to  treat  a  violation  of  the  sec- 
tion as  a  criminal  matter,  for  in  no  body  of  law  and  in  no  system  of  stat- 
utes has  a  misdemeanor  ever  been,  so  far  as  it  is  known  to  this  court, 
considered  an3rthing  but  a  branch  of  the  criminal  law.  The  United  States 
statutes  have  repeatedly  recognized  felonies,  and  some  of  the  states 
by  statutes  make  any  crime,  not  a  felony,  a  misdemeanor,  Th?  stat- 
utes of  the  United  States  have  repeatedly  denominated  certain  crimi- 
nal offenses  as  misdemeanors,  even  with  respect  to  crimes  for  which 
an  imprisonment  of  several  years  at  hard  labor  is  provided.  It  is  im- 
possible to  understand  what  intent  Congress  could  have  had  in  the 
use  of  the  word  "misdemeanor,"  if  the  law  was  intended  to  be  left 
in  its  former  condition,  and  to  provide  for  no  remedy  except  the  judg- 
ment of  a  civil  suit.  It  is  impossible  to  determine  whether  the  fram- 
ers  of  the  law  were  acting  under  the  supposition  that  there  was  a 
general  provision  defining  punishment  for  a  misdemeanor,  or  whether 
Sie  omission  of  any  penalty  for  the  crime  was  through  oversight.  But, 
in  any  event,  the  act  has  defined  a  crime,  and  has  provided  no  punish- 
ment within  the  limits  of  the  act  itself.  This  is  not  fatal  U.  S.  v. 
Van  Schaick  (C.  C.)  134  Fed.  602.  As  in  U.  S.  v.  Kellum  (C.  C.) 
7  Fed.  843,  a  civil  suit  may  be  the  only  remedy;  but  an  offense,  of 
itself  a  crime,  is  clearly  defined. 

Under  such  circumstances,  a  conspiracy  to  commit  the  crime  can 
be  alleged,  and  it  is  no  objection  to  say  that  a  punishment  is  provid- 
ed by  the  conspiracy  statute  but  not  by  section  4.  Such  objection 
would  apply  as  well  in  any  case  where  the  punishment  provided  by 
section  5440  is  different  from  that  contained  in  the  particular  stat- 
ute defining  the  crime,  to  commit  which  a  conspiracy  might  be  alleged. 

The  demurrer  will  be  overruled. 


In  re  LAWRENCE. 

(District  Court,  N.  D.  Alabama,  S.  D.    Jtine  16,  1908.) 

Bankbuptct—Actions  Against  Bankeupt—Stat. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  §  17a  (2),  SO  Stat.  550  (U.  S.  Comp. 
St  1901,  p.  3428),  as  amended  by  Act  Feb.  5,  1903,  e.  487,  §  5,  32  Stat.  798 
(U.  S.  Comp.  St.  Siipp.  1907,  p.  1026),  which  excepts  liabilities  for  obtaining 
property  by  false  pretenses  from  debts  released  by  a  discharge,  a  bank- 
rupt is  not  entitled  to  the  stay  of  an  action  against  him  in  a.  state  court, 
where  it  appears  that  it  is  based  upon  such  a  liability  asserted  in  good 
faith. 

In  Bankruptcy.  Petition  for  review  of  order  of  referee  on  petition 
to  stay  suit  against  bankrupt  in  state  court. 

On  September  5,  1907,  Lawrence  filed  a  petition  in  bankruptcy,  and  was 
duly  adjudicated  a  bankrupt  He  scheduled  as  a  creditor  the  respondent  in 
this  proceeding.  Thereafter,  on  November  5^  1907,  the  respondent,  filed  a 
suit  in  the  inferior  court  of  Birmingham,  Ala.,  against  the  bankrupt,  claiming 
1100  damages  for  an  alleped  deceit  practiced  upon  it  by  the  bankrupt  in  ob- 
taining from  respondent  $95  in  money.  The  alleged  deceit  consisted  in  a  state- 
ment that  his  indebtedness  at  that  time  did  not  exceed  $50.  The  plaintiff  in 
the  state  court  waived  its  action  on  the  contract  and  sued  for  the  tort.  There- 
after In  December,  1907,  the  bankrupt  obtained  a  rule  nisi  against  the  plain- 
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tiff  In  the  state  court  from  Hon.  N.  L.  Steele,  referee  In  bankruptcy,  seeking 
to  Btay  the  suit  in  the  state  court  Upon  the  hearing  of  the  rule  the  respond- 
ent set  up  in  its  answer  that  the  suit  pending  in  the  state  court  was  upon  a 
cause  of  action  which  is  nondischargeable  in  bankruptcy.  Upon  the  evidence 
adduced  the  referee  discharged  the  rule.  The  bankrupt  thereupon  Hied  a 
petition  for  a  review  of  the  order  made  by  tfie  referee  discharging  the  role. 

D.  D.  Trimble,  for  petitioner. 
M.  M.  Ullman,  for  respondent. 

HUNDLEY,  District  Judge  (after  stating  the  facts  as  above).  This 
matt-er  is  heard  upon  a  certificate  of  review,  taken  by  the  bankrupt 
from  an  order  made  by  the  referee,  permitting  the  Max  J.  Winkler 
Brokerage  Company  to  proceed  with  the  prosecution  of  a  certain 
suit  against  the  bankrupt  in  the  inferior  court  of  Birmingham.  Coun- 
sel for  the  bankrupt  cites  the  case  of  Tindle  v.  Birkett,  205  U.  S. 
183,  27  Sup.  Ct.  493,  61  L.  Ed.  762,  opinion  by  Chief  Justice  Fuller 
of  the  Supreme  Court  of  the  United  States,  to  the  effect  that,  in  an 
action  to  recover  damages  arising  out  of  a  false  and  fraudulent  rep- 
resentation inducing  the  sale  of  merchandise;  the  defendant's  dis- 
charge in  bankruptcy  before  an  action  on  such  fraud  would  be  a  com- 
plete defense.  That  case  is  not  controlling  in  the  case  at  bar,  since 
it  arose  under  the  bankruptcy  law  (Act  July  1,  1898,  c.  541,  §  17, 
30  Stat.  560  [U.  S.  Comp.  St.  1901,  p.  3428]),  before  the  same  was 
amended  in  1903  (Act  Feb.  5,  1903,  c.  487,  §  5,  32  Stat.  798  [U.  S. 
Comp.  St.  Supp.  1907,  p.  1026]).  The  statute  in  force  at  the  time 
that  decision  was  made  wais  as  follows: 

"Sec.  17.  A  dlschiTrge  in  bankruptcy  shall  release  a  bankrupt  from  all  of 
his  provable  debts,  except  such  as  ♦  ♦  ♦  (2)  are  judgments  in  actions  for 
frauds,  or  obtaining  property  by  false  pretenses  or  false  representations,  or  for 
willful  and  malicious  injuries  to  the  person  or  the  property  of  another; 
•  ♦  ♦  or  (4)  were  created  by  his  fraud,  embezzlement,  misappropriation,  or 
defalcation  whUe  acting  as  an  officer  or  in  any  fiduciary  capacity." 

The  statute,  as  amended,  which  must  control  in  the  decision  of  this 
case,  is  as  follows: 

"Sec.  17.  Debts  Not  Affected  by  a  Discharge. — (a)  A  discharge  in  bankruptcy 
shall  release  a  bankrupt  from  all  of  his  provable  debts,  except  such  as  ♦  ♦  ♦ 
(2)  are  liabilities  for  obtaining  proi>erty  by  false  pretenses  or  false  represen- 
tations, or  for  willful  and  malicious  injuries  to  the  person  or  property  of 
another,  or  for  alimony  due  or  to  become  due,  or  for  maintenance  or  support 
of  wife  or. child,  or  for  seduction  of  an  unmarried  female,  or  for  criminal, 
conversation;  ♦  ♦  ♦  or  (4)  were  created  by  his  fraud,  embezzlement,  mis- 
appropriation, or  defalcation  while  acting  as  an  officer  or  In  any  fiduciary 
capacity." 

Upon  comparing  the  two  statutes,  it  will  be  noted  that  the  former 
act  excepted  from  the  operation  of  a  discharge  "judgments"  for  fraud 
or  obtaining  money  by  false  pretenses  or  false  representations,  where- 
as by  the  amendment  of  1903  it  is  provided  that  "liabilities"  for  ob- 
taining money  under  false  pretenses  are  excepted  from  the  operation 
of  a  discharge.  The  change  in  the  statute  above  noted  makes  the  opin- 
ion of  Mr.  Chief  Justice  Fuller  in  the  case  above  cited  inapplicable 
in  this  case. 
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It  appears  by  the  record  that  the  respondent  is  proceeding  against 
the  bankrupt  upon  a  cause  of  action  which,  if  proven,  would  l^e  non- 
dischargeable,  and,  the  referee  having  found  from  the  evidence  that 
the  respondent's  claim  was  not  merely  colorable,  I  am  unwilling  to 
say  that  he  was  not  justified  in  reaching  that  conclusion  from  the  evi- 
dence before  him.  When  it  is  SQught  to  stay  a  suit  pending  in  the 
state  court,  it  is  the  duty  of  the  referee,  when  the  matter  is  before  him 
and  he  has  jurisdiction,  to  inquire  into  the  nature  of  the  cause  of  ac- 
tion pending  in  the  state  court,  and  to  satisfy  his  conscience  that  the 
plaintiff  in  the  state  court  is  proceeding  upon  a  claim  which  he  as- 
serts bona  fide  is  not  dischargeable.  If  the  referee  comes  to  the  con- 
clusion, from  his  investigation,  that  such  claim  is  not  merely  colorable, 
but  is  bona  fide,  he  has  no  jurisdiction  to  try  the  merits  of  the  suit, 
but  must  remand  the  parties  to  the  state  court,  and  oermit  that  court 
to  pass  upon  the  merits  of  the  contention  as  to  whether  it  is  barred  by 
the  discharge  in  bankruptcy. 

From  what  has  been  said,  it  follows  that  the  decree  of  the  referee 
in  this  cause  must  be  affirmed.    So  ordered. 


ISE2NBURGER  v.  ROXBURY  DISTILLING   CO. 

(Circuit  Court,  E.  D.  New  York.    May  20,  1908.) 

1..  AiTACHMKNTv-BoND— Additional    Secubitt. 

Where,  in  an  action  against  a  foreign  corporation  for  damages  amount- 
ing to  $9,240,  with  interest  from  November  22,  1907,  certain  certifleates 
representing  whisky  of  the  estimated  value  of  $175,000,  together  with 
$925.84  in  cash  and  bonds  of  the  par  value  of  $140,000,  subject  only  to 
a  debt  of  $100,000,  were  attached,  and  a  bond  given  in  the  sum  of  $250, 
plaintiff  should  be  required  to  give  additional  security  not  only  because 
of  the  serious  consequences  of  tying  up  such  an  amount  of  property,  but 
in  anticipation  of  the  amount  of  litigation  and  the  expenses  consequent 
on  the  trial  of  the  issue. 

[Bd.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  44,  Attachment, 
8  882.] 

Z  Pleading — Complaint— Motion  to  Make  Specific. 

Where  a  complaint  in  attachment  was  uncertain  as  to  whether  it  was 
based  on  certain  notes  or  was  to  recover  damages  for  fraud  with  refer- 
ence to  collateral  security,  and  was  not  specific  as  to  the  particular 
warehouse  receipts  intended  to  be  referred  to  in  certain  paragraphs, 
defendant  was  entitled  to  have  the  complaint  made  more  definite  and 
certain  in  those  respects. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  39,  Pleading,  §  1174.] 

Maurice  D.*Abrams,  for  plaintiff. 
King  &  Booth,  for  defendant 

CHATFIELD,  District  Judge.  There  are  two  motions  before  the 
court:  One  on  the  part  of  the  defendant  to  compel  the  plaintiff  to 
give  additional  security  upon  an  attachment  of  certain  warehouse  cer- 
tificates, which  attachment  was  obtained  on  the  ground*  that  the  de- 
fendant is  a  foreign  corporation;  and  the  other,  a  motion  on  behalf 
of  the  defendant  to  compel  the  plaintiff  to  make  its  complaint  more 
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definite .  and  certain,  in  certain  respects  which  will  be  referred  to 
later. 

As  to  the  first  motion,  it  need  only  be  said  that  the  complaint  in 
this  suit  is  based  upon  certain  daims  for  damages,  amounting  to  $9,- 
240,  with  interest  from  November  22,  1907,  and  the  property  attached 
consists  of  certificates,  representing  whisky  of  the  estimated  value 
of  $175,000  or  over,  together  with  some  $925.84  in  cash,  and  also 
certain  bonds  of  the  par  value  of  $140,000,  making  a  total  of  over 
$315,000.  The  certificates  attached  have  been  pledged  to  secure  a 
loan  for  the  sum  of  $100,000,  which  loan  will  mature  in  the  month  of 
June,  1908,  and  the  attachment  has  been  levied  upon  the  equity  of 
this  property  over  the  amount  of  said  loan.  The  value  of  thp  prop- 
erty attached  being  apparently  so  greatly  in  excess  of  the  amount  of 
the  claim  in  this  suit,  it  would  appear  that  it  should  not  be  difficult  to 
bond  the  attachment  in  the  suit  at  bar,  or  to  arrange  for  setting  aside 
a  sufficient  number  of  the  receipts  to  amply  guarantee  this  claim,  and 
thus  to  secure  the  release  of  the  balance  of  the  certificates  and  bonds ; 
but  this  is  a  matter  that  cannot  be  determined  upon  this  motion,  and 
will,  to  a  certain  extent,  depend  upon  the  arrangements  which  can  be 
made  with  reference  to  the  loan  maturing  in  June  of  this  year. 

As  the  matter  stands  at  the. present  time,  the  plaintiff  should  be  re- 
quired to  give  further  security  upon  the  attachment,  not  only  on  ac- 
count of  the  serious  consequences  of  tying  up  such  aft  amount  of 
property,  but  in  anticipation  of  the  amount  of  litigation  and  the  ex- 
penses consequent  upon  the  trial  of  the  issue  in  the  present  action; 
but  it  is  impossible  to  determine  this  question  at  present.  The  defend- 
ant may  later  make  such  motion  as  it  may  be  advised,  either  for  the 
release  of  the  property  attached,  to  the  extent  to  which  it  exceeds  rea- 
sonable security  for  the  claim  in  suit,  or  for  a  release  of  the  entire 
property  upon  the  giving  of  a  bond  to  take  the  place  of  the  things 
attached,  and  the  question  of  additional  security  will  be  considered 
then.- 

As  to  the  second  motion,  to  make  the  complaint  more  definite  and 
certain,  the  defendant  asks  for  three  specific  things:  First,- in  ei9Fect, 
that  the  complaint  be  so  amended  as  to  specifically  indicate  the  manner 
in  which  the  action  sounds  in  tort,  if  the  plaintiff  alleges  fraud ;  sec- 
ond, that  the  plaintiff  indicate  which  of  the  28  receipts  mentioned  in 
paragraph  3  of  the  complaint  are  referred  to  with  respect  to  the  fraud- 
ulent acts  alleged;  and,  third,  that  the  plaintiff  specify  whether  the 
3  receipts  designated  in  paragraph  2  of  the  complaint  are  a  part  of 
the  28  warehouse  receipts  mentioned  in  paragraph  3,  whether  they 
are  the  same  ones  referred  to  in  paragraph  8,  and  whether  they  are  the 
same  ones  as  to  which  fraudulent  acts  are  alleged. 

This  motion,  on  all  three  grounds,  should  be  granted.  It  may  be 
spelled  out  from  the  complaint  that  the  action  sounds  in  tort.  In 
fact,  tlie  papers  upon  the  attachment  proceedings  indicate  that  the 
complaint  is  based  upon  a  charge  of  fraud ;  but  the  allegation  of  dam- 
age apparently  depends  upon  the  fact  that  certain  promissory  notes, 
with  reference  to  which  the  fraud  is  alleged,  were  not  paid,  and  the 
plaintiff  should  make  it  clear  whether  he  is  suing  for  the  recovery  of 
the  amount  loaned  on  the  promissory  notes,  or  whether  he  is  suing  for 
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the  injury  done  him  by  the  alleged  fraud  with  reference  to  some  por- 
tion of  the  receipts  transferred  as  collateral  for  these  notes. 

As  to  the  other  grounds  of  the  motion,  it  is  apparent  from  the  face 
of  the  complaint  that  the  allegations  are  not  specific,  and  that  these 
motions  should  be  granted,  so  that  the  issue  may  be  clearly  raised  by 
an  ansv/er. 

The  time  of  the  defendant  may  be  extended  until  20  days  after 
service  of  the  amended  complaint  herein. 


In  re  FINK. 

(DiBtrict  Court,  Bi  D.  Pennsylvania.    Angost  8,  1908.) 

No.  2,794. 

BAirKBUFTQT  —  Debts.  Bntitled  to  Peiority  —  "Wages"  —  Commissions  of 
Tbavelxno  Sat.khmaw. 

Commissions  paid  a  traTeling  salesman  for  his  seryices  are  "wages," 
within  the  meaning  of  Bankr.  Act  July  1,  1898,  c.  541,  S  64b  (4),  30  Stat 
563  (U.  S.  Oomp.  St  1901,  p.  3447)»  and  a  claim  for  such  commissions, 
earned  within  three  months  prior  to  the  bankruptcy  of  the  employer  is 
entitled  to  priority  thereunder. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp. 
7369-7373,  7831.] 

In  Bankruptcy.  On  certificate  of  referee  concerning  claim  of  Sam- 
uel E.  Daniels. 

Hepburn,  Carr  &  Krauss,  for  trustee. 

Frederick  A.  Sobernheimer  and  N.  W.  Talbot,  for  claimant. 

J.  B.  McPHERSON,  District  Judge.  The  question  for  decision  is 
whether  the  referee,  Edward  F.  Hoffman,  Esq.,  erred  in  deciding  that 
the  claimant,  who  was  a  traveling  salesman  employed  by  the  bankrupt 
and  was  paid  solely  by  commission  on  his  sales,  was  entitled  to  priority 
for  the  amount  thus  earned  during  the  three  months  preceding  the 
filing  of  the  petition.  Or,  to  state  tiie  question  in  other  words :  Was 
the  claimant's  compensation  "wages,"  within  the  meaning  of  section 
64b  (4)  of  the  bankruptcy  act  (Act  July  1,  1898,  c.  341,  30  Stat.  563 
[U.  S.  Comp.  St.  1901,  p.  3447]).  The  Supreme  Court  of  Pennsyl- 
vania, in  Hamberger  v.  Marcus,  157  Pa.  133,  27  Atl.  681,  37  Am.  St. 
Rep.  719,  has  in  effect  replied  in  the  affirmative ;  for  in  my  opinion  the 
decision  is  pertinent,  although  the  precise  point  decided  is  that  a  com- 
mission on  sales  was  protected  from  attachment  by  a  statute  that  ex- 
empted from  such  process  "the  wages  of  any  laborer  or  the  salary  of 
any  person  in  public  or  private  employment."  '  The  ground  upon 
which  the  decision  rests  will  appear  by  the  following  quotation  from 
the  opinion  delivered  by  Mr.  Justice  McCollum : 

*'It  was  the  obvious  purpose  of  this  act  to  enable  laborers  and  persons  in 
public  or  private  employment  to  receive  from  their  employers  compensation 
for  ttieir  personal  services  without  hindrance  from  their  creditors.  The  miner 
who  is  paid  by  the  ton,  the  mechanic  who  I^  paid  by  the  piece,  and  the  clerk 
or  salesman  who  Is  paid  by.  commissions  on  his  sales,  are  as  much  within  its 
protection  as  If  they  were  paid  by  the  day,  week,  month,  or  year.    A  wholesale 
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merchant  employs  two  persons  to  travel  over  the  country  and  obtain  from  the 
retail  dealers  orders  for  his  goods.  To  one  of  them  he  pays  a  certain  sum 
per  month,  and  to  the  other  he  pays  commissions  on  the  amount  of  orders 
taken.  These  commissions  are  as  clearly  compensation  of  the  employ^  for 
personal  services  in  the  interest  and  for  the  benefit  of  the  employer  as  the 
monthly  stipend  is.  It  is  a  narrow  construction  of  the  statute  which  allows 
the  creditors  of  one  employ^  to  attach  in  the  hands  of  the  employer  the  com- 
missions which  constitute  his  compensation  for  personal  services  and  exempts 
from  attachment  in  the  hands  of  the  same  employer  the  compensation  of  an- 
other employ^  for  like  services.  A  construction  which  admits  of  such  results 
is  not  warranted  by  a  mere  difference  in  the  method  of  compensation.  In 
Wentroth's  Appeal,  3  Wkly.  Notes  Gas.  248,  the  question  was  whether  the 
claimant  was  a  laborer  within  the  meaning  of  the  act  of  April  9,  1872  (P.  Ia 
47),  and  this  court  said:  '  *If  he  was  a  laborer,  it  must  be  conceded  that  it 
does  not  matter  in  what  manner  his  services  were  to  be  compensated — whether 
by  daily  wages  or  by  the  quantity  of  lumber  delivered.*  In  Seiders'  Appeal, 
46  Pa.  57,  it  was  decided  that,  *under  the  act  of  April  2,  1849  (P.  L.  337 ;  Pur- 
don's  Dig.  835),  all  laborers  employed  by  the  persons  or  companies  referred  to 
in  the  act  are  entitled  to  its  benefits,  whether  the  wages  agreed  to  be  paid 
them  are  measured  by  time  or  by  the  ton,  or  by  the  piece,  or  any  other 
standard.* 

"It  is  what  the  employer  owes  his  employ^  for  personal  services  rendered 
in  that  relation  which  is  exempt  from  attachment  in  the  hands  of  the  employer, 
and  it  matters  not  whether  it  is  called  wages  or  salary.  In  Commonwealth 
ex  rel.  Wolfe  v.  Butler,  99  Pa.  535,  Chief  Justice  Sharswood,  speaking  for  the 
court,  said:  •The  truth  is,  and  this  the  lexicographers  seem  to  hold,  that  if 
there  is  any  difference  in  the  popular  sense  between  salacy  and  wages,  it  is 
only  in  the  application  of  them  to  more  or  less  honorable  services.  A  farmer 
pays  his  farm  hands,  in  common  speech,  wages,  whether  by  the  day,  th<e 
week,  the  harvest,  or  the  year.  If  for  any  reason  he  has  occasion  to  employ 
an  overseer,  his  compensation,  no  matter  how  measured,  is  called  salary.  An 
iron  master  pays  his  workmen  wages ;  his  manager  receives  a  salary.  A  mer- 
chant pays  wages  to  his  servant  who  sweeps  the  floor,  makes  the  flre,  and 
runs' his  errands,  but  he  compensates  his  salesman  or  clerk  by  a  salary.  How 
can  it  make  any  difference  in  what  way  the  compensation  is  ascertained?* 
In  Hutchinson  v.  Gormley,  48  Pa.  270,  it  was  held  that  an  attachment  would 
not  He  for  the  fees  due  a  ganger  of  oils  because  it  would  interfere  with 
his  compensation  and  obstruct  him  in  the  execution  of  his  duties.  In  deliver- 
ing the  opinion  of  the  court,  Mr.  Justice  Reed,  after  stating  the  grounds  of 
the  decision,  said:  *This  makes  it  unnecessary  to  consider  whether  his  com- 
pensation is  covered  by  the  word  "salary"  in  the  proviso  to  the  fifth  section 
of  the  act  of  April  15,  1845  (P.  L.  4^),  although  it  is  clearly  within  the  spirit* 
It  is  true-  that  the  cases  referred  to  do  not  decide  the  precise  question  raised 
by  the  answers  to  the  interrogatories,  but  they  shed  light  upon  it  and  are 
corroborative  of  the  view  that  the  attached  commissions  constitute  the  com- 
pensation of  an  employ^  for  personal  services  rendered  to  his  employer,  and 
are  within  the  protection  of  the  act  of  April  15,  1845." 

Moreover,  since  the  ruling  of  the  learned  referee  was  made,  the 
question  has  been  decided  in  accordance  with  his  view  by  the  Court 
of  Appeals  for  the  First  Circuit.  The  case  is  In 're  New  England 
Thread  Co.,  reported  in  20  Am.  Bankr.  Rep.  page  47, 158  Fed.  788, 
and  the  decision  is  precisely  upon  the  point  that  the  commission  on 
sales  of  a  traveling  salesman  constitutes  wages  within  the  meaning  of 
section  64b  (4)  of  the  act,  and  that  a  claim  therefor  to  the  extent  of 
$3,000  IS  entitled  to  priority  of  payment  when  the  commissions  have 
been  earned  within  the  three  months  period. 

The  order  of  the  referee  is  affirmed. 
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Id  re  LEWIS. 
(Dlstrtct  CJottrt,  B.  D.  New  York.    April  24,  190a) 

L  BAWKBTnTrCT—DlSCHABOB— SUTFICIENOY   OF   OBJSGTIONS. 

An  objection  to  the  discharge  of  a  bfinkrupt,  which  charges  In  the  lan- 
guage of  the  statute  that  he  failed  to  keep  books  of  account  from  which 
his  financial  condition  might  be  ascertained,  with  Intent  to  conceal  such 
condition,  is  subject  to  objection  as  being  indefinite,  but  may  be  accepted 
as  sufficient  where  the  bankrupt  has  testified  that  he  kept  no  books  of 
account. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  6,  Bankruptcy,  S 
714.] 

2.  Sams. 

An  objection  to  the  discharge  of  a  bankrupt  on  the  ground  of  his  hav- 
ing obtained  property  by  false  pretenses  is  insufllclent,  under  Bankr.  Act, 
July  1,  1898,  c.  541,  S  14b,  30  Stat.  650  (U.  S.  Ck>mp.  St.  1901,  p.  3427),  as 
amended  by  Act  Feb.  5,  1908,  c.  487,  f  4,  32  Stat.  797  (U.  S.  Oomp.  St 
Supp.  1907,  p.  1026),  unless  it  eharges  that  the  false  statements  were 
made  in  writing. 

In  Bankruptcy.    On  demurrer  to  objections  to  discharge. 

Louis  Ehrenberg,  for  bankrupt. 
Martin  Byrne,  for  creditor. 

CHATFIELD,  District  Judge.  Objection  to  discharge  is  made  up- 
on two  grounds : 

Fifst,  that  the  bankrupt  is  engaged  in  business  and  rents  a  home, 
but  has  failed  to  keep  books  of  account  or  records  from  which  his 
true  condition  might  be  ascertained,  "with  intent  to  conceal  his  true 
financial  condition  and  in  contemplation  of  bankruptcy,"  This  form 
of  objection  follows  the  language  of  the  statute,  and  may  be  criticis- 
ed, in  that  it  is  impossible  to  tell  whether  an  utter  failure  to  keep 
books  is  intended  to  be  charged,  or  whether  the  books  that  were  kept 
are  insufficient  to  show  the  true  condition  of  the  bankrupt's  proper- 
ty. Under  ordinary  circumstances  the  objecting  creditor  should 
make  his  objections  more  specific;  but,  as  the  record  in  the  case 
shows  the  bankrupt  to  have  testified  that  he  kept  no  books  of  account, 
further  amendment  is  unnecessary,  and  the  objection  will  be  held 
sufficient  to  be  referred. 

A  second  ground  of  objection  is  stated  to  be  that  the  bankrupt  has 
scheduled  a  debt  contracted  by  him  under  such  circumstances  as  to 
render  him  liable  to  arrest  upon  the  charge  of  obtaining  money  by 
false  statements  of  fact,  within  the  prohibition  of  the  statutes  of  the 
state  of  New  York.  This  debt  is  within  the  provisions  of  section  17 
of  the  bankruptcy  act  (Act  July  1,  1898,  c.  641,  30  Stat.  660.  [U.  S. 
Comp.  St.  1901,  p.  3428]),  and  of  such  a  character  that  a  discharge 
in  bankruptcy  would  not  effect  a  release.  The  debt,  however,  is  prov- 
able in  this  proceeding,  and,  inasmuch  as  the  creditor  has  filed  his 
claim,  he  is  entitled  to  object  to  the  discharge  of  the  bankrupt,  if 
his  objections  are  sufficient  under  the  statute.  But  the  false  state- 
ments alleged  do  not  appear  to  have  been  made  in  writing,  and  the 
act  charged  is  no  offense  against  the  provisions  of  section  29  of  the 
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bankruptcy  law.  The  second  objection,  therefore,  is  not  withm  the 
provisions  of  section  14,  specifying  the  grounds  upon  which  a  dis- 
charge shall  be  refused. 

The  issue  raised  by  the  charge  that  the  bankrupt  failed  to  keep 
books  from  which  his  financial  condition  could  be  ascertained,  with 
intent  to  defraud  his  creditors,  or  in  contemplation  of  bankruptcy, 
will  be  referred,  upon  the  presentation  of  an  order.  The  demurrer 
to  the  other  ground  of  objection  will  be  sustained. 


In  re  SSIDER  et  al. 
(District  Court,  B.  D.  New  York.    April  24,  1908.) 

I^ANKBTTPTCT— TBUSTEE-^EfFECT  OF  CHANGE  OF  RESIDENCE. 

A  trustee  In  bankruptcy,  who  at  the  time  of  his  appointment  resided 
In  the  district  of  appointment,  and  who  then  had  and  still  has  an  office 
therein,  Is  not  subject  to  removal  because  he  has  changed  his  legal 
residence  to  another  district,  provided  such  change  does  not  Interfere 
with  the  performance  of  his  duties,  nor  render  It  difficult  for  persons 
Interested  to  communicate  With  or  serve  notices  upon  him. 

In  Bankruptcy.    On  petition  for  removal  of  trustee. 

Malcolm   Sundheimer,  for  petitioner. 
Leon  Lauterstein,  for  trustee. 

CHATFIELD,  District  Judge.  Act  July  1,  1898,  c.  641,  §  46,  30 
Stat.  65  (U.  S.  Comp.  St.  1901,  p.  3438),  provides  that: 

•"Trustees  may  be  (1)  individuals  who  are  respectively  competent  •  •  • 
and  reside  or  have  an  office  In  the  judicial  district  within  which  they  are 
appointed,  or  (2)  corporations  •  •  •  having  an  office  in  the  Judicial  dis- 
trict," etc. 

In  the  present  case  the  trustee,  when  appointed,  was  living  in  the 
county  of  Suffolk,  within  this  district,  and  (as  claimed  by  his  affida- 
vits) had  and  still  has  an  office  in  the  borough  of  Brooklyn,  which  he 
uses  for  the  transaction  of  business  when  convenient  so  to  do.  But 
it  also  appears  'that  the  trustee  resides  for  the  greater  portion  of  the 
year,  and  votes,  in  the  borough  of  Manhattan,  where  he  maintains 
an  office  for  the  practice  of  the  law.  The  trustee  was  elected,  has 
qualified,  and  is  in  the  performance  of  his  duties;  considerable  pro- 
ceedings having  been  begun  on  his  part  as  trustee.  Objection  is  now 
made  that  this  trustee  has  not  a  legal  residence  nor  an  office  within 
this  district,  and  his  removal  is  asked  upon  these  grounds. 

It  may  be  assumed  that  the  provisions  of  section  46  are  mandatory, 
and  that  the  word  "may"  is  equivalent  to.  "shall,"  in  the  sense  that  the 
section  allows  a  trustee  to  be  chosen  from  but  two  classes,  viz.,  per- 
sons of  a  certain  sort  or  corporations.  It  may  likewise  be  assumed 
that  the  provisions  of  section  44,  giving  the  court  authority  to  appoint 
a  trustee  if  the  creditors  do  not  make  the  necessary  choice,  are  govern- 
ed by  the  language  of  section  46.  It  is  necessary,  therefore,  to  de- 
termine the  meaning  of  the  words  "reside  or  have  an  office,"  con- 
tained in  section  46,  inasmuch  as  the  entire  scheme  of  the  bankruptcy 
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law  IS  aimed  at  the  convenience  of  the  parties,  and  the  advantage  of 
those,  including  the  bankrupt,  who  are  interested  in  the  bankrupt 
estate.  It  seems  to  be  evident,  therefore,  that  actual  presence  is  in- 
tended, rather  than  a  legal  or  voting  residence.  The  Standard  Dic- 
tionary gives  as  the  meaning  of  the  word  "reside" : 

"(1)  To  make  an  abode  for  a  considerable  time;  to  live; -to  dwell;  (2) 
to  be  in  official  residence." 

Certain  rights  and  duties  may  follow  habitation  in  a  certain  place 
under  certain  conditions.  The  payment  of  taxes  is  an  illustration  of 
the  obligations,  and  the  right  to  vote  or  to  hold  elective  or  appointive 
office  one  of  the  privileges;  but  the  bankruptcy  law  is  not  creating 
a  public  officer  when  it  provides  for  the  election  of  a  trustee,  nor  do 
the  necessities  of  the  situation  require  more  than  responsibility  and 
availability.  The  having  of  a  fixed  place  of  abode  meets  these  require- 
ments, and  would  seem  tp  be  what  is  intended  by  the  statute.  This 
makes  it  unnecessary  to  determine  the  political  or  civil  rights  which 
may  or  may  not  follow  from  the  having  of  such  fixed  place  of  abode. 
A  person  might  be  domiciled  or  reside  the  greater  portion  of  the  year, 
and  perhaps  pay  taxes,  in  the  county  of  Kings  and  in  the  Eastern  dis- 
trict of  New  York,  and  vote  at  a  legal  residence  in  another  portion 
of  the  state,  or  even  in  a  different  state  altogether.  So  with  reference 
to  the  question  of  an  office.  A  lawyer  might  have  an  office  at  his 
home  in  Brooklyn,  and  an  office  in  one  of  the  downtown  buildings  in 
the  borough  of  Manhattan,  and  a  third  office  in  Jersey  City,  in  the 
state  of  New  Jersey,  and  any  one  of  the  three  might  be  sufficient  to 
meet  the  requirements  of  section  45. 

It  is  evident  that  the  responsibility  of  the  trustee  and  his  availability 
for  the  purposes  of  the  bankrupt  estate  are  the  requirements  consid- 
ered in  -framing  this  statute,  and  it  is  evident,  from  the  entire  statute, 
that  a  desire  was  present  in  the  minds  of  those  framing  the  law  to 
prevent  some  coterie  of  creditors  attempting  to  secure  the  appointment 
of  a  trustee,  perhaps  from  a  different  state,  who  could  not  be  reach- 
ed or  served  with  papers  in  the  district  where  the  proceedings  were 
located.  As  shown  by  the  affidavits,  the  present  trustee,  when  he  was 
appointed  and  gave  his  bond,  was  residing,  in  the  sense  of  being  domi- 
ciled at  that  time,  in  this  district.  He  then  had,  and  since  has  had, 
an  office  which  could  have  been  used  to  meet  the  requirenrients  of  the 
statute ;  but  actually  the  convenience  of  all  parties  is  served  by  dealing 
with  the  trustee  at  his  office  in  the  borough  of  Manhattan,  and  it  would 
be  inequitable  and  not  within  the  spirit  of  the  statute  to  hold  that  a 
trustee  may  become  disqualified  and  should  be  removed  by  reason  of 
a  change  of  residence  or  office,  provided  this  change  does  not  make 
it  impossible  for  the  trustee  to  perform  his  duties,  nor  difficult  for 
the  creditors  to  locate  and  communicate  with  the  trustee.  In  the  pres- 
ent case  the  papers  show  that  the  trustee  has  been  faithfully  perform- 
ing his  duties,  is  accessible,  and  is  acting  advantageously  for  the  estate. 

The  motion  will  be  denied. 
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In  re  SOLOMON  &  CARVEL. 

(District  Court,  B.  D.  New  York.    April  30,  1908.) 

BANKBUPTCY—PABTNEBsniP— Solvent  Pabtneb. 

The  fact  that  one  of  the  members  of  a  partnership  is  solvent  is  no 
defense  to  a  proceeding  in  involmitary  bankruptcy  against  the  partner- 
ship and  the  remaining  partner,  under  Bankr.  Act,  July  1,  1898,  c.  541, 
S  5,  30  Stat  547  (U.  S.  Comp.  St  1901,  p.  3424),  and  under  subdivision 
"h"  and  General  Order  8  (89  Fed.  vi,  32  C.  C.  A.  xi),  in  case  an  adjudica- 
tion is  made,  the  solvent  partner  may  be  required  to  file  schedules,  and 
may  at  his  election  administer  the  partnership  property* 

In  Bankruptcy.  Involuntary  proceedings. 
Samuel  Meyers,  for  petitioning  creditors. 
Maurice  M.  Greenstein,  for  Solomon. 

CHATi^IELD,  District  Judge.  The  alleged  bankrupts  were  part- 
ners, and  this  proceeding  was  brought  against  them  individually  and 
as  composing  a  firm.  The  present  bankruptcy  statute  recognizes  a 
copartnership  as  an  entity,  to  the  extent  that  a  petition  in  bankrupt- 
cy can  be  filed  against  the  partnership,  and  the  partnership  or  any  of 
its  members  may  be  adjudicated  bankrupts,  while  one  or  more  of  the 
partners  individually  may  be  entirely  solvent.  Section  5,  subd.  '*h" 
(Act  July  1,  1898,  c.  541,  30  Stat.  547  [U.  S.  Comp.  St.  1901,  p. 
3424]),  recognizes  the  liability  of  solvent  partners  for  firm  debts, 
and  provides  for  a  method  of  administration,  while  General  Order 
8  (89  Fed.  vi,  32  C.  C.  A.  xi)  provides  for  the  filing  of  schedules  on 
the  part  of  such  solvent  partner. 

In  the  present  case  one  Solomon,  after  drawing  out  practically 
all  of  the  money  in  the  bank  belonging  to  the  partnership,  which 
money  was  used  by  him  to  pay  a  debt  in  a  manner  which  substantial- 
ly created  a  preference,  withdrew  from  the  firm  and  left  the  city  of 
New  York.  The  remaining  partner  made  an  assignment,  on  be- 
half of  the  firm  and  of  himself,  of  the  partnership  property  and  ac- 
counts. This  assignment  was  not  drawn  nor  filed  in  the  manner  re- 
quired by  the  laws  of  the  state  of  New  York,  and  a  short  time  after- 
ward an  involuntary  petition  in  bankruptcy  was  filed  and  subpoenas 
served  upon  the  alleged  bankrupts.  The  partner,  Solomon,  filed  an 
answer  denying  his  insolvency,  or  the  commission  of  any  act  of  bank- 
ruptcy upon  his  part,  and  further  denying  that  he  was  a  partner  at 
the  time  of  the  filing  of  the  petition  in  bankruptcy,  alleging  that  he 
had  withdrawn  from  the  firm,  as  before  mentioned.  It  is  needless  to 
consider  this  last  denial,  as  it  is  unnecessary  to  discuss  the  responsibil- 
ity of  a  partner  to  the  creditors  of  a  firm,  wher^  no  dissolution  agree- 
ment is  had,  and  where  the  partnership  was  general,  as  in  this  case. 

The  testimony  taken  has  apparently  been  aimed  at  an  estimation 
of  the  assets  and  liabilities  of  the  firm,  and  not  those  of  the  individ- 
ual partner,  Solomon.  So  far  as  appears  from  the  testimony,  the  af- 
fidavits, and  exhibits  in  this  case,  the  partner,  Solomon,  is  solvent. 
The  special  commissioner  has  reported  that  the  firm  is  insolvent. 
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and  his  report  is  borne  out  by  the  testimony,  and  should  be  confirm- 
ed. 

The  firm  and  Carvel  should  be  adjudicated  bankrupts,  if  this  has  not  • 
been  done  before,  and  the  partner,  Solomon,  should  be  required  to  file 
schedules  as  to  his  assets  and  liabilities,  and  as  a  solvent  partner 
will  be  compelled  to  take  care  of  the  liabilities  of  the  bankrupt  firm^ 
and  may  administer  the  estate  under  the  bankruptcy  law,  if  he  so 
desires.  The  rights  and  duties  of  the  parties  are  explained  at  length 
in  the  case  of  In  re  Bertenshaw  (C.  C.  A.)  167  Fed.  363,  19  Am.  Bankr. 
R.  577,  and  the  cases  therein  cited. 


In  re  ARKANSAS  R.  RATES. 

(Circuit  Court,  E.  D.  Arkansas.    September  3,  1908.) 

1-  Cabbixbs— State  Regulation— Reasonableness  of  Rates. 

In  determining  the  reasonableness  of  freight  and  passenger  rates  es- 
tablished by  a  state  on  intrastate  traffic,  as  applied  to  railroads  doing 
both  interstate  and  intrastate  business,  the  difference  in  the  cost  of 
handling  each  kind  of  business  as  related  to  the  earnings  from  each 
should  be  taken  into  account,  and  a  company  is  entitled  to  earn  a  fair 
percentage  of  profit  from  its  intrastate  business  on  the  capital  employed 
therein  after  deducting  the  portion  of  the  total  operating  expenses  prop- 
erly chargeable  thereto,  without  regard  to  its  interstate  earnings. 

2.  Same— Restraining  E^nfobobment  of  Rates— Tbmpora by  Injunction. 

A  court  of  equity  may  by  a  temporary  injunction  change  the  status  quo 
where  necessary  to  do  so  to  avoid  irreparable  injury,  and,  where  railroad 
companies  have  put  into  effect  rates  established  by  a  state,  and  continued 
them  in  force  for  a  sufficient  length  of  time  to  determine  their  reason- 
ableness, a  court  may  properly  grant  a  temporary  injunction  to  restrain 
their  further  enforcement,  if  it  is  shown  that  they  are  unreasonable  and 
confiscatory. 

3.  Same.  < 

A  preliminary  injunction  granted  to  restrain  the  enforcement  of  rates 
established  by  the  state  of  Arkansas  on  intrastate  freight  and  passenger 
traffic  handled  by  railroads  on  a  showing  that  on  actual  trial  for  a  rea- 
sonable length  of  time  such  rates  have  proven  nonremuneratlve  and  con- 
fiscatory, depriving  the  complainant  railroad  companies  of  their  property 
without  just  compensation,  in  violation  of  their  constitutional  righ^ 

In  Equity.    On  motion  for  preliminary  injunctions. 
John  M.  Moore,  for  complainants. 

William  F.  Kirby,  Atty.  Gen.,'  George  B.  Rose,  and  Morris  M. 
Oohn,  for  defendants. 

VAN  DEVANTER,  Circuit  Judge.  The  matter  now  under  con- 
sideration is  an  application  in  each  of  four  suits  against  the  Railroad 
Commissioners  of  the  state  of  Arkansas  and  others  for  a  temporary 
injunction  restraining  the  enforcement  of  the  prescribed  rates  for  the 
transportation  of  freight  and  passengers  in  intrastate  commerce  in 
that  state;  it  being  contended  on  the  part  of  the  complainants  that 
these  rates  are  unreasonable,  noncompensatory,  and  therefore  con- 
fiscatory. The  matter  was  first  brought  on  for  hearing  on  July  28th 
last,  when,  at  the  request  of  the  defendants,  the  hearing  was  post- 
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poned  until  August  31st  that  they  might  be  better  prepared  to  meet 
the  contention  of  the  complainants.  On  the  latter  date  the  parties  ap- 
*peared,  and  three  days  w^e  consumed  in  the  presentation  of  proofs 
and  in  the  arguments  of  the  counsel.  Each  of  the  four  railroad  coni- 
panies  is  operating  an  interstate  railroad,  and  is  engaged  in  the  trans- 
portation over  such  railroad  of  freight  and  passengers,  both  intra- 
state and  interstate,  in  the  state  of  Arkansas,  and  each  has  made  a 
?ractical  and  extended  application  or  test  of  the  rates  in  question, 
he  freight  rates  were  prescribed  by  the  Railroad  Commissioners 
while  acting  under  the  state  statutes,  and  the  passenger  rate,  which 
is  two  cents  per  mile,  was  prescribed  by  statute.  The  proofs  disclose 
the  revenues  actually  derived  by  each  railroad,  upon  the  application 
of  these  rates,  from  its  business  in  the  state,  the  revenues  from  each 
class  of  traffic  bein^  stated  so  as  to  show  separately  the  earnings  from 
intrastate  freight,  mterstate  freight,  intrastate  passengers,  and  inter- 
state passengers,  and  also  disclose  the  value  of  the  property  employed 
by  each  road  in  the  traffic  within  the  state,  the  taxes  paid  thereon,  the 
actual  cost  of  conducting  the  freight  traffic,  and  the  actual  cost  of 
conducting  the  passenger  traffic. 

The  first  question  for  consideration  is :  How  shall,  this  cost  be  ap- 
portioned between  the  intrastate  and  interstate  traffic?  The  proofs 
make  it  quite  plain  that  the  production  of  a  given  amount  of  revenue 
is  attended  with  greater  cost  in  intrastate  business  than  in  interstate 
business;  and  that  this  is  a  generally  recognized  fact  is  attested  by 
the  decisions  in  other  cases  where  the  reasons  which  make  it  so  are 
fully  stated.  Chicago,  etc.,  Co.  v.  Tompkins,  176  U.  S:  167,  178,  20 
Sup.  Ct.  336,  44  L.  Ed..  417;  Minneapolis,  etc.,  Co.  v.  Minnesota,  186 
U.  S.  267,  262,  22  Sup.  Ct.  900,  46  L.  Ed.  1151;  Northern  Pacific 
Ry.  Co.  V.  Keyes  (C.  C.)  91  Fed.  51,  53.  Here  the  additicMial  cost  is 
shown  to  be  at  least  100  per  cent,  in  freight  traffic  and  at  least  15 
per  cent,  in  passenger  traffic,  and  this  is  not  more  than  what  has  been 
shown  in  other  cases.  Undoubtedly  these  differences  furnish  a  stand- 
ard by  which  to  apportion  the  total  cost  between  the  traffic  which  is 
intrastate  an^  that  which  is  interstate.  Other  standards  are  suggested, 
but  the  proofs  indicate  that  none  of  them  is  as  satisfactory  or  ac- 
curate as  is  the  difference  in  cost  in  its  relation  to  the  revenue.  That 
standard  must,  therefore,  be  applied,  and  this  may  be  done  in  this 
way,  taking  the  freight  and  passenger  traffic  separately:  Increase 
the  intrastate  earnings  by  the  ascertained  percentage  representing  the 
difference  in  cost,  thereby  ascertaining  what  would  have  been  earned 
by  the  same  actual  expenditure  in  conducting  the  intrastate  traffic, 
had  it  been  attended  with  the  same  relative  cost  as  the  interstate  traf- 
fic. Then  add  the  intrastate  earnings,  as  so  increased,  to  the  inter- 
state earnings,  thereby  ascertaining  what  would  have  been  earned  by 
the  actual  expenditure  in  conducting  both  the  intrastate  and  the  inter- 
state traffic,  had  the  former  been  attended  with  the  same  relative  cost 
as  the  latter.  Then  ascertain  what  proportion  of  this  total  represents 
the  intrastate  earnings,  as  so  increased,  and  what  proportion  represents 
the  interstate  earnings,  and  then  ascertain  the  corresponding  propor- 
tions of  the  total  cost  of  the  intrastate  and  the  interstate  traffic.  When 
this  mode  of  apportionment  is  applied  in  these  cases,  the  result  shows 
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that  the  earnings  of  each  road  from  its  intrastate  freight  traffic  is 
much  less  than  the  proportion  of  the  operating  expenses  and  taxes 
properly  attributable  to  it,  and  that  the  earnings  of  two  of  them  from 
intrastate  passenger  traffic  is  a  little  less  than  the  proportion  of  the 
operating  expenses  and  taxes  properly  attributable  to  it.  As  to  the 
other  two  roads,  the  earnings  from  the  traffic  last  named  are. some- 
what in  excess  of  the  proper  proportion  of  the  operating  expenses  and 
taxes,  but  not  enough  so  to  yield  a  return  of  1  per  centum  per  annum 
upon  that  proportion  of  the  value  of  the  property  rightly  attributable  to 
such  traffic.  So  the  conclusion  necessarily  follows  that  the  rates  in  ques- 
tion, both  freight  and  passenger,  are  noncompensatory  and  unreason- 
able, and  that  their  enforcement,  although  not  so  intended,  is  nothing 
other  than  a  using  or  taking  of  the  property  of  these  railroad  com- 
panies without  due  compensation,  which  is  confiscation.  This  the 
Constitution  of  the  United  States  does  not  permit,  for,  as  was  said  in 
Smyth  V.  Ames,  169  U.  S.  466,  626,  18  Sup.  Ct  418,  42  L.  Ed.  819: 

"(1)  A  railroad  corporation  is  a  person  within  the  meaning  of  the  foui^ 
teenth  amendment,  declaring  that  no  state  shall  deprive  any  person  of  prop- 
erty without  due  process  of  law,  nor  deny  to  any  person  within  Its  jurisdic- 
tion the  equal  protection  of  the  laws. 

"(2)  A  state  enactment,  or  regulations  made  under  the  authority  of  a  state 
enactment,  establishing  rates  for  the  transportation  of  persons  or  property 
by  railroad  that  will  not  admit  of  the  carrier  earning  such  compensation  as 
under  all  the  circumstances  is  just  to  it  and  to  the  public,  would  deprive  such 
carrier  of  its  property  without  due  process  of  law  and  deny  to  it  the  equal 
protection  of  the  laws,  and  would  therefore  be  repugnant  to  the  fourteenth 
amendment  of  the  Constitution  of  the  United  States. 

"(3)  While  rates  for  the  transportation  of  persons  and  property  within  the 
limits  of  a  state  are  primarily  for  its  determination,  the  question  whether  they 
are  so  unreasonably  low  as  to  deprive  the  carrier  of  its  property  without  such 
comi)ensatlon  as  the  Constitution  secures,  and  therefore  without  due  process 
of  law,  cannot  be  so  conclusively  determined  by  the  Legislature  of  the  state 
or  by  regulations  adopted  under  its  authority  tlmt  the  matter  may  not  be- 
come the  subject  of  judicial  Inquiry." 

It  is  pertinent  in  this  connection  to  observe  that  in  that  case  it  was 
also  said  (page  541  of  169  U.  S.,  page  432  of  18  Sup.  Ct.  [42  L.  Ed. 
819]): 

"So  far  as  rates  of  transportation  are  concerned,  domestic  business  should 
not  be  made  to  bear  the  losses  on  Interstate  business,  nor  the  latter  the  losses 
on  domestic  business.  It  is  only  rates  for  the  transportation  of  persons  and 
property  between  points  within  the  state  that  the  state  can  prescribe;  and, 
when  it  undertakes  to  prescribe  rates  not  to  be  exceeded  by  the  carrier,  it 
must  do  so  with  reference  exclusively  to  what  Is  just  and  reasonable,  as  be- 
tween the  carrier  and  the  public,  in  respect  of  domestic  business.  The  argu- 
ment that  a  railroad  line  Is  an  entirety,  that  its  income  goes  into,  and  its  ex- 
penses are  provided  for,  out  of  a  common  fund,  and  that  its  capitalization  is 
on  its  entire  line^  within  and  without  the  state,  can  have  no  application  where 
the  state  is  without  authority  over  rates  on  the  entire  line,  and  can  only  deal 
with  local  rates  and  make  such  regulations  as  are  necessary  to  give  just  com- 
pensation on  local  business." 

But  it  is  urged  that  a  temporary  injunction  ought  not  to  be  granted 
because  these  railroads  have  heretofore  applied  and  given  effect  to  the 
rates  in  question;  the  contention  being  that  a  temporary  injunction 
may  be  employed  to  preserve  the  status  quo  pending  the  suit,  but  not 
to  change  it    It  may  be  conceded  that  such  an  injunction  is  generally 
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employed  as  stated,  and  that  the  courts  are  generally  reluctant  to  cm- 
ploy  it  otherwise,  but  this  does  not  mean  that  they  may  not  or  ought  not 
to  employ  it  otherwise,  when  the  exigencies  of  the  case  justly  require  it; 
for,  as  has  been  often  held,  courts  of  equity  are  not  thus  limited  in 
their  powers,  but  may  by  a  temporary  injunction  effect  a  change  in 
the  status  quo,  if  it  be  necessary  to  do  so,  as  here,  to  avoid  irreparable 
injury  from  what  is  plainly  a  continuing  wrong.  In  re  Lennon,  166 
U.  S.  548,  556,  17  Sup.  Ct.  658,  41  L.  Ed.  1110;  Chicago,  etc.,  Co.  v. 
Winnett  (C.  C.  A.)  162  Fed.  242,  249;  Pokegama  Co.  v.  Klamath 
Co.  (C.  C.)  86  Fed.  528,  533,  535.  It  would  hardly  do  to  say  to  a 
railroad  company  that,  by  resorting  to  the  very  best  method  of  test- 
ing the  adequacy  of  a  prescribed  rate — that  is,  by  putting  it  into 
actual  practice  for  a  reasonable  period — all  right  to  a  temporary  in- 
junction, which  might  otherwise  exist,  will  be  lost;  and  yet  that  would 
be  the  result  if  the  narrow  view  of  the  use  of  such  an  injunction  here 
contended  for  were  to  prevail.  True,  some  of  the  rates  in  question 
have  been  in  force  substantially  in  their  present  form  for  a  much  long- 
er time  than  was  necessary-  to  make  a  practical  test  of  them,  but 
enough  of  influence  is  accorded  to  this  fact  when  it  is  made  a  reason 
for  requiring  stronger  and  more  persuasive  proof  of  inadequacy  than 
otherwise  would  be  required,  and  that  influence  has  been  accorded  to 
it  here. 

A  temporary  injunction  will  be  granted  as  prayed  for,  but  it  will 
be  required,  for  the  protection  of  shippers  and  passengers,  that  a 
proper  bond  be  executed  in  the  sum  of  $200,000  conditioned  that  dur- 
ing the  continuance  of  the  injunction  the  railroad  company  shall  keep 
a  correct  account  showing,  as  respects  every  carriage  of  freight  or 
passengers,  the  difference  between  the  tariff  actually  charged  and  what 
would  have  been  charged  had  the  restrained  rates  been  applied,  and 
showing  the  particular  carriage  in  question,  the  stations  between  which 
it  occurred,  and  the  name  of  the  person  affected,  such  record  to  be  kept 
and  held  subject  to  the  further  order  of  the  court;  and  also  condi^ 
tioned  that  the  excess  charged,  with  lawful  interest  and  damages,  shall 
be  returned  in  each  instance  to  the  party  entitled  thereto  within  a  rea- 
sonable date  to  be  fixed  by  the  court,  if  it  shall  be  eventually  determined 
that  the  temporary  injunction  ought  not  to  have  been  granted. 
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OOOPERSYILLE  CO-OPERATIVE  CREAMERY  CO.  y.  LEMON,  Internal 

Revenue  Collector. 

(arcuit  Court  of  Appeals,  Sixth  Circuit    May  25,  1908.) 

No.  1,702. 

1.  Constitutional  Law— Regulations  of  Commissioner  Undeb  Oleomar- 
garine Act— Yaliditt—* 'Adulterated  Butter." 

Oleomargarine  Act  May  9,  1902,  c.  784,  S  4,  32  Stat.  194  (U.  S.  Comp. 
St.  Supp.  1907,  p.  637).  Inter  alia,  imposes  an  internal  revenue  tax  of  10 
cents  per  pound  on  adulterated  butter.  It  provides  that  "any  butter  In 
the  manufacture  or  manipulation  of  which  any  process  or  material  is 
used  with  Intent  or  efTect  of  causing  the  absorption  of  abnormal  quantities 
of  water,  milk  or  cream,"  shall  be  deemed  ^'adulterated  butter,"  and  au- 
thorizes the  Commissioner  of  Internal  Revenue  to  decide  what  substances 
are  taxable  thereunder.  It  also  authorizes  him,  with  the  approval  of 
the  Secretary  of  the  Treasury,  to  make  all  needful  regulations  for  carry- 
ing the  act  into  effect  Held,  that  such  a  regulation,  providing  that  butter 
containing  16  per  cent,  or  more  of  water,  milk,  or  cream  should  be  classi- 
fied as  "adulterated  butter"  under  the  act  was  wjlthin  the  authority  so 
granted,  and  was  valid,  being  neither  an  exercise  of  legislative  or  judicial 
power,  but  merely  a  determination  as  a  question  of  fact  of  what  con- 
stitutes an  "abnornml"  quantity  of  water,  etc.,  upon  which  the  application 
of  the  statute  Is  made  to  depend. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  V,  p.  211.] 

.2.  Appeal  and  Error— Action  to  Recover  Taxes  Paid— Submission  of  Is- 
sues—Harmless Error. 

Whether  or  not  such  regulation  has  the  force  of  law  as  a  conclusive  de- 
termination of  the  fact,  it  furnishes  a  working  rule  for  the  guidance  of 
officers  and  the  information  of  manufacturers,  and  on  the  trial  of  an 
action  by  a  manufacturer  to  recover  taxes  exacted  on  butter  claimed  to 
contain  more  than  16  per  cent,  of  water  the  submission  to  the  jury  of 
the  question  whether  such  a  percentage  of  water  was  "abnormal"  was 
not  an  error  of  which  the  plaintiff  could  complain. 

[Ed.  Note.r— For  cases  in  point  see  Cent  Dig.  vol.  3,  Appeal  and  Error, 
§9  4212-42ia] 
8.  Internal  Revenue— Construction  of  Statute— "Absorption"  Defined. 

In  the  provision  of  Oleomargarine  Act  May  9,  1902,  c.  784,  §  4.  32  Stat 
194  (U.  S.  Comp.  St  Supp.  1907,  p.  637),  defining  adulterated  butter  as 
including  "any  butter  in  the  manufacture  or  manipulation  of  which  any 
process  or  material  is  used  with  intent  or  effect  of  causing  the  absorption 
of  abnormal  quantities  of  water,  milk  or  cream,"  the  word  "absorption" 
is  not  used  in  the  sense  of  chemical  absorption,  and  any  butter  is  within 
the  definition  which  contains  an  abnormal  quantity  of  water,  whether  by 
chemical  absorption  or  by  incorporation. 
4.  Same— Adulterated  Butter  Subject  to' Tax— Intent  of  Manufacturer. 

BuAer  containing  an  abnormal  quantity  of  water  is  subject  to  the  tax 
imposed  by  Act  May  9,  1902,  c.  784,  S  4,  32  Stat  194  (U.  S.  Comp.  St 
Supp.  1907,  p.  637);  the  Intent  of  the  manufacturer  being  immaterial. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Michigan. 

W.  R.  Keeney  and  L.  H.  Osterhouse,  for  plaintiff  in  error. 
W.  K.  Clute,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.    The  plaintiff  in  error,  as  its  corporate 
name  implies,  was  engaged  at  Coopersville,  Mich.,  in  the  manufacture 
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of  creamery  butter.  It  did  not  profess  to  be  engaged  in  making  or 
selling  adulterated  butter,  and  so  took  out  no  license  and  paid  no  tax 
as  a  maker  of  such  butter.  Upon  the  contrary,  it  claimed  to  be  mak- 
ing the  ordinary  creamery  butter  of  commerce,  and  not  subject  to  the 
regulations  or  tax  imposed  upon  makers  of  adulterated  butter.  Two 
car  loads  of  butter  made  by  it  were  examined  by  an  agent  of  the  Com- 
missioner of  Internal  Revenue,  and  a  very  large  proportion  found  to 
contain  an  abnormal  percentage  of  water,  which  was  therefore  classi- 
fied as  "adulterated  butter,"  as  defined  by  the  act  of  1902.  The  Com- 
missioner thereupon  assessed  taxes  and  penalties  aggregating  $1,620. 
This  was  paid  under  protest,  and  this  action  brought  against  the  de- 
fendant in  error,  as  collector,  to  recover  the  same.  There  was  a  jury 
and  a  verdict  for  the  defendant. 

The  act  of  May  9,  1902  (32  Stat  194,  c  784  [U.  S.  Comp.  St.  Supp. 
1907,  p.  637]),  is  an  act  which  amends  the  act  of  August  2,  1886, 
known  as  the  "Oleomargarine  Act,"  ^  and  also  imposes  a  tax  and  pro- 
vides for  the  inspection  and  regulation  of  the  manufacture  and  sale 
of  certain  dairy  products.  Section  4  adopts  the  definition  of  butter 
contained  in  the  oleomargarine  act,  wherein  butter  is  definea  as  the 
"food  product  usually  known  as  butter  and  which  is  made  exclusively 
from  milk  or  cream,  or  both,  with  or  without  common  salt,  and  with 
or  without  additional  coloring  matter."  The  same  section  then  pro-  . 
ceeds  to  define  what  shall  be  deemed  "adulterated  butter."  One  class 
of  such  butter  is  thus  defined: 

"Or  any  butter^  in  tbe  manufacture  or  manipulation  of  which  any  process 
or  material  is  used  with  Intent  or  effect  of  causing  the  absorption  of  al>- 
normal  quantitiea  of  water,  milk  or  cream." 

Every  person  who  engages  in  the  production  of  "adulterated  butter 
as  a  business"  is  declared  *to  be  a  manufacturer,  and  required  to  pay 
a  tax  of  $600  per  year,  and  to  pay  a  tax  of  10  cents  a  pound  when  sold 
or  removed  for  sale  or  consumption.  Every  manufacturer  is  required 
to  give  bond,  put  up  signs,  keep  such  books,  and  render  such  returns 
of  material  and  product,  "and  to  conduct  his  business  under  such  sur- 
veillance of  officers  and  agents  as  the  Commissioner  of  Internal  Reve- 
nue, with  the  approval  of  the  Secretary  of  the  Treasury,  may  by  regu- 
lation require."  ,The  mode  of  packing  and  marking  such  butter  is  also 
defined  and  the  packages  required  "to  be  stamped  and  branded  as  the 
Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  shall  prescribe."  By  one  paragraph  of  the  s'ame  sec- 
tion it  is  provided  that  the  provisions  of  sections  9,  10,  11,  12,  13,  14, 
15,  16,  17,  18,  19,  20.  and  21  of  the  oleomargarine  act  "shall  apply  to 
the  manufacturers  of  adulterated  butter  to  an  extent  necessary  to  en- 
force the  marking,  branding,  identification,  and  regulation  of  the  ex- 
portation and  importation  of  adulterated  butter."  Most  of  the  sec- 
tions referred  to  from  the  oleomargarine  act  deal  with  penalties  for 
.selling  or  receiving  or  removing  the  product  without  compliance,  witli 
law  as  to  stamping,  branding,  marking,  etc.  Section  14  provides  for 
the  employment  of  chemists  and  microscopists  by  the  Commissioner 
to  aid  him  in  his  duties,  and  that  he  shall  be  authorized  to  decide  what 
substances,  extracts,  mixtures,  or  compounds  which  may  be  submitted 

»  Act  Aug,  2,  1S^6,  c.  840.  24  Btat.  209  (U.  S.  Comp.  St.  1901,  p.  2228). 
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for  his  inspection  in  contested  cases  are  to  be  taxed  under  this  act, 
and  provides  that  his  determination  in  matters  of  taxation  "under  this 
act  shall  be  final."    Section  20  provides: 

"That  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  may  make  all  needful  regulations  for  carrying  in- 
to effect  this  act" 

In  addition  to  these  provisions  found  in  the  act  itself  there  are  cer- 
tain other  provisions  in  the  general  law  which  bear  upon  the  subject. 
They  are  found  in  sections  161,  251,  and  3447,  Rev.  St.  (U.  S.  Comp. 
St.  1901,  pp.  80,  138,  2277).  Section  261  is  peculiarly  in  point,  inas- 
much as  that  authorizes  the  Secretary  of  the  Interior  "to  make  rules 
and  regulations,  not  inconsistent  with  law,  to  be  used  under  and  in  the 
enforcement  of  the  various  provisions  of  the  internal  revenue  laws." 
In  view  of  these  provisions  of  law  thfe  Commissioner  of  Internal  Reve- 
nue, with  the  approval  of  the  Secretary  of  the  Treasury,  promulgated 
a  regulation  that  butter  containing  16  per  cent,  or  more  of  water,  milk, 
or  cream  should  be  classified  as  adulterated  butter  under  the  act. 
Looking  to  the  character  of  duties  imposed  upon  the  Commissioner 
of  Internal  Revenue,  and  the  various  provisions  of  law  authorizing 
the  promulgation  of  regulations  for  carrying  out  the  plain  purpose 
of  the  law,  we  entertain  no  serious  doubt  that  this  regulation  was  au- 
thorized. 

The  contention  that  the  delegation  of  authority  to  promulgate  such 
a  regulation  is  to  delegate  either  legislative  or  judicial  power  to  an 
executive  officer  is  founded  upon  a  misapprehension  of  the  character 
of  the  authority  delegated.  That  Congress  cannot  delegate  legislative 
authority  or  power  to  any  executive  official  or  board  of  officials  is  ele- 
mentary. To  do  so  would  be  destructive  of  our  whole  system  and 
scheme  of  government.  Field  v.  Clark,  143  U.  S.  649,  691,  12  Sup. 
Ct.  495,  36  L.  Ed.  294.  That  the  delegation  of  authority  to  add  to 
or  take  from  a  law  would  be  to  delegate  legislative  power  must  also 
be  conceded.  But  that  Congress  may  enact  a  law  and  delegate  the 
power  of  finding  some  fact  or  state  of  things  upon  which  the  opera- 
tion of  the  law  is  made  to  depend  is  equally  clear.  Field  v.  Clark,  143 
U.  S.  649,  12  Sup.  Ct.  495,  36  L.  Ed.  294;  In  re  KoUock,  165  U.  S. 
526,  17  Sup.  Ct.  444,  41  L.  Ed.  813;  Buttfield  v.  Stranahan,  192  U. 
S.  470,  24  Sup.  Ct.  349,  48  L.  Ed.  525 ;  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  364,  386,  27  Sup.  Ct.  367,  51  L.  Ed.  523.  The  au- 
thority to  make  all  needful  regulations  not  inconsistent  with  law  is 
not  a  delegation  of  power  to  add  something  to  an  incomplete  law  nor 
a  grant  of  judicial  power.  It  is  only  an  authority  to  determine  the  fact 
upon  which  the  operation  of  the  law  is  made  to  depend.  Congress 
might  have  made  the  necessary  tests  and  might  have  acquired  the 
knowledge  of  the  butter-making  art  to  enable  it 'to  have  enacted  that 
adulterated  butter  should  consist  of  butter  having  a  moisture  con- 
tcht  of  16  per  cent,  or  more.  But  that  would  have  been  an  unneces- 
sary detail,  for  it  was  altogether  competent  to  declare  that  butter  which 
contained  an  abnormal  quantity  of  water,  milk,'  or  cream  should  be 
classified  as  adulterated  butter,  and  that  the  fact  as  to  what  was,  in 
dairy  butter,  an  abnormal  proportion  of  water,  milk,  or  cream  should 
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be  determined  by  a  regulation  of  the  Commissioner  of  Internal  Reve- 
nue, with  the  approval  of  the  Secretary  of  the  Treasury. 

The  cases  cited  above  of  Field  v.  Clark,  143  U.  S.  649,  12  Sup.  Ct. 
495,  36  L.  Ed.  294,  In  re  Kollock,  165  U.  S.  526,  17  Sup.  Ct.  444,  41 
L.  Ed.  813,  Buttfield  v.  Stranahan,  192  U.  S.  470,  24  Sup.  Ct.  349,  48 
L.  Ed.  525,  and  Union  Bridge  Co.  v.  United  States,  204  U.  S.  364,  27 
Sup.  Ct.  367,  51  L.  Ed.  523,  are  all  cases  in  which  authority  to  deter- 
mine a  fact  or  the  happening  of  a  contingency  upon  which  the  opera- 
tion of  a  law  was  made  to  depend  was  delegated  by  Congress  to  ex- 
ecutive officials  and  the  validity  of  the  legislation  supported.  The  case 
of  Field  V.  Clark  involved  the  constitutionality  of  an  act  of  Congress 
which  provided  for  the  admission  of  certain  articles  free  of  duty  and 
the  imposition  of  a  duty  upon  the  specified  articles  upon  the  happen- 
ing of  a  contingency  to  be  determined  by  the  President  and  announced 
by  his  proclamation.  The  act  was  sustained  as  one  not  delegating  leg- 
islative power.    Upon  this  aspect  of  the  case  the  court  said: 

"Legislative  power  was  exercised  when  Congress  declared  that  the  sus- 
pension should  take  effect  upon  a  named  contingency.  What  the  President 
was  required  to  do  was  simply  in  the  execution  of  the  act  of  Congress.  It 
was  not  the  making  of  the  law.  He  was  the  mere  agent  of  the  lawmaking 
department  to  ascertain  and  declare  the  event  upon  which  its  e^'pressed  wUl 
was  to  take  effect" 

Another  instructive  case  is  that  of  Buttfield  v.  Stranahan,  192  U. 
S.  470,  24  Sup.  Ct.  349,  48  L.  Ed.  625,  where  was  involved  the  validity 
of  an  act  which  made  it  unlawful  for  any  person  to  bring  into  the 
United  States  any  tea  inferior  in  purity,  quality,  or  fitness  for  consump- 
tion below  the  standards  to  be  fixed. and  determined  by  a  board  of  ex- 
perts provided  for  by  the  act.  The  act  was  held  valid  as  not  vesting 
in  the  Secretary  of  the  Treasury  or  the  board  of  experts  any  real  pow- 
er of  legislation.  "Congress,"  said  Justice  White,  speaking  for  the 
court,  "legislated  upon  the  subject  as  far  as  was  reasonably  practicable, 
and  from  the  necessities  of  the  case  was  compelled  to  leave  the  execu- 
tive officials  the  duty  of  bringing  about  the  result  pointed  out  by  the 
statute.  To  deny  the  power  to  Congress  to  delegate  such  a  duty  would, 
in  effect,  amount  to  declaring  that  the  plenary  power  vested  in  Con- 
gress to  regulate  foreign  commerce  could  not  be  efficiently  executed." 

The  whole  subject  of  the  authority  of  Congress  to  authorize  admin- 
istrative officials  to  make  rules  and  regulations  for  the  enforcement 
of  a  law  was  again  most  fully  and  ably  considered  in  the  case  of  the 
Union  Bridge  Co.  v.  United  States,  204  U.  S.  364,  386,  27  Sup.  Ct. 
367,  51  L.  Ed.  523.  That  casrf  involved  section  18  of  the  rivers  and 
harbors  act  of  1899  (30  Stat.  1121,  c.  425),  providing  for  the  removal 
or  alteration  of  bridges  which  are  unreasonable  obstructions  to  naviga- 
tion, after  the  Secretary  of  War  shall  have  ascertained,  after  follow- 
ing the  procedure  laid  down  in  the  act,  that  they  are  such  obstructions. 
The  contention  was  that  Congress  could  not  delegate  the  power  of 
deciding  the  fact  as  to  whether  a  particular  bridge  was  an  obstilic- 
tion  to  navigation.  It  was  held  that  the  act  did  not  delegate  either 
judicial  or  legislative  power  to  the  Secretary  of  War.  Mr.  Justice 
Harlan,  for  the  court,  among  other  things  said : 
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"Beyond  anestlon,  if  it  had  so  elected,  Congress,  in  some  effecttve  mode 
and  without  preTlous  investigation  through  executive  officers,  could  have 
determined  for  itself  primarily  the  fact  whether  the  bridge  here  in  question 
was  an  unreasonable  obstruction  to  navigation,  and,  if  it  was  found  to  be 
of  that  character,  could  by  direct  legislation  have  required  the  defendant  to 
make  such  alterations  of  its  bridge  as  were  requisite  for  the  protection  of 
navigation  and  commerce  over  the  waterway  in  question.  But  Investigations 
by  Congress  as  to  each  particular  bridge  alleged  to  constitute  an  unreasonable 
obstruction  to  Tree  navigation,  and  direct  legislation  covering  each  case 
separately,  would  be  impracticable  in  view  of  the  vast  and  varied  interests 
which  require  national  legislation  from  time  to  time.  By  the  statute  in 
question  Congress  declared  in  effect  that  navigation  should  be  freed  from 
unreasonable  obstructions  arising  from  bridges  of  insufficient  height,  width  of 
span,  or  other  defects.  It  stopped,  however,  with  this  declaration  of  a  general 
rule,  and  imposed  upon  the  Secretary  of  War  the  duty  of  ascertaining  what 
particular  cases  come  within  the  rule  prescribed  by  Congress,  as  well  as  the 
duty  of  enforcing  the  rule  in  such  cases." 

The  case  of  United  States  v.  Eaton,  144  U.  S.  677,  12  Sup.  Ct.  764, 
36  L.  Ed.  691,  is  not  in  point.  Eaton  was  indicted  for  violating  a 
regulation  made  by  the  Commissioner  of  Internal  Revenue  requiring 
certain  books  to  be  kept  by  wholesale  dealers  in  oleomargarine.  The 
case  arose  under  the  eighteenth  section  of  the  oleomargarine  act  of 
1886,  prior  to  its  amendment  by  the  act  of  October  1,  1890.  That  sec- 
tion imposed  certain  penalties  upon  manufacturers  and  dealers  who 
should  knowingly  and  willfully  "neglect  or  refuse  to  do,  or  cause  to 
be  done,  anything  required  by  law  in  the  carrying  on  or  conducting 
of  his  business,  or  shall  do  anything  by  this  act  prohibited."  The  court 
held  that,  while  the  regulation  might  be  an  entirely  proper  one  un- 
der section  20  of  the  oleomargarine  act  of  August,  1886,  yet  the . 
question  to  be  determined  was  whether  a  wholesale  dealer  in 
oleomargarine,  who  knowingly  and  willfully  fails  and  omits  to  keep 
the  book  and  make  the  monthly  return  prescribed  in  the  regulation 
of  the  Commissioner  of  Internal  Revenue,  thereby. fails  and  omits, 
within  the  meaning  of  section  18  of  the  act,  to  do  a  thing  "required 
by  law  ill  the  carrying  on  or  conducting  of  his  business,"  so  as  to  be 
liable  to  the  penalty  prescribed  by  that  section.  After  considering  the 
sections  of  the  act  which  deal  with  the  things  required  from  a  manu- 
facturer, but  which  impose  no  penalty  for  neglect  to  keep  books  and 
make  returns,  the  court  said: 

**It  would  be  a  very  dangerous  principle  to  hold  that  a  thing  prescribed  by 
the  Commissioner  of  Internal  Revenue  *as  a  needful  regulation  under  the 
oleomargarine  act  for  carrying  it  into  effect  could  be  considered  a  thing  're- 
quired by  law'  in  the  cariying  on  or  conductlQg  of  the  business  of  a  wholesale 
dealer  in  oleomargarine,  In  such  manner  as  to  become  a  criminal  offense  pun- 
ishable under  section  18  of  the  act,  particularly  when  the  same  act  In  section 
5  requires  the  manufacturer  of  the  article  to  keep  such  books  and  render  such 
returns  as  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  may  by  regulation  require,  and  does  not  impose. 
In  that  section  or  elsewhere  in  the  act,  the  duty  of  keeping  such  books  and 
rendering  such  returns  upon  a  wholesale  dealer  in  the  article.  It  Is  neces- 
sary that  a  sufficient  statutory  authority  should  exist  for  declaring  any  act 
or  omission  a  criminal  offense;  and  we  do  not  think  the  statutory  authority 
in  the  present  case  is  sufficient.  If  Congress  Intended  to  make  it  an  offense 
for  wholesale  dealers  in  oleomargarine  to  omit  to  keep  books  and  render  re- 
turns as  required  by  regulations  to  be  made  by  the  Commissioner  of  Internal 
Revenue,  it  would  hare  done  so  distinctly,  in  connection  with  an  enactment 
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such  as  that  above  recited,  made  In  section  41  of  the  act  of  October  1,  1800 
(26  Stat  62,  c.  1244  lU.  S.  Comp.  St.  1901,  p.  2235]).  Regulations  prescribed 
by  the  President  and  by  the  heads  of  departments,  under  authority  granted 
by  Congress,  may  be  regulations  prescribed  by  law,  so  as  lawfully  to  sup- 
port acts  done  under  them  and  in  accordance  with  them,  and  may  thus  have, 
in  a  proper  sense,  the  force  of  law;  but  it  does  not  follow  that  a  thing  re- 
quired by  them  Is  a  thing  so  required  by  law  as  to  make  the  neglect  to  do 
the  thing  a  criminal  offense  in  a  citizen;  where  a  statute  does  not  distinctly 
make  the  neglect  in  question  a  criminal  oifense.*' 

This  Eaton  Case  was  explained  and  distinguished  in  both  Caha  v. 
United  States,  152  U.  S.  211,  14  Sup.  Ct.  613,  38  L.  Ed.  415,  and  In 
re  Kollock,  cited  above,  as  a  case  in  which  the  wrong  was  simply  "in 
the  violation  of  the  duty  imposed  only  by  regulation  of  the  treasury 
department."  While  it  must  be  conceded  that  none  of  the  provisions 
of  the  butter  act,  nor  of  the  general  law,  in  express  terms  confers  au- 
thority to  determine  the  per  cent,  of  moisture  in  dairy  butter  which 
shall  constitute  adulterated  or  taxable  butter,  yet  it  is  not  easy  to  es- 
cape the  conclusion,  in  view  of  the  general  character  of  the  law  an'd 
of  the  broad  language  in  which  the  power  to  make  needful  rules  to 
carry  the  law  into  execution  is  conferred,  that  there  is  an  implied  pow- 
er to  determine  the  fact  as  to  what  is  an  undue,  unusual,  or,  in  the 
words  of  the  act,  an  "abnormal,"  incorporation  of  moisture.  An  ex- 
press power  to  make  departmental  regulations  involving  the  determina- 
tion of  facts  upon  which  the  operation  of  a  law  is  made  to  depend  is 
not  essential.  That  which  is  plainly  implied  is  as  much  the  law  as  that 
which  is  expressed  in  plain  terms.  For  the  practical  operation  of  the 
law  it  was  deemed  necessary  that  the  department  charged  with  its  ex- 
ecution should  have  authority  to  make  regulations  not  inconsistent 
with  law,  and  this  power  was  accordingly  conferred  in  general  terms. 
The  regulation  in  question  is  reasonable,  is  not  inconsistent  with  law, 
and  we  see  no  sufficient  ground  for  saying  that  it  is  not  within  the 
fair  scope  and  purview  of  the  authority  conferred.  The  cases  of  Unit- 
ed States  V.  Bailey,  9  Pet.  238,  9  L.  Ed.  113,  and  Caha  v.  United  States, 
152  U.  S.  211,  U  Sup.  Ct.  513,  38  L.  Ed.  415,  afford  illustrations  of 
regulations  made  under  implied  authority  arising  out  of  the  nature  of 
the  duties  imposed  upon  those  charged  with  the  execution  of  the  law. 

The  conclusiveness  of  the  determination  of  the  fact  upon  which  this 
law  is  made  to  depend  would  seem  to  follow  from  the  authority  under 
which  it  was  made.  The  fact  is  one  which  Congress  might  have  de- 
termined for  itself.  Obviously,  if  it  did,  that  would  be  an  end  of  the 
matter,  and  all  butter  which  contained  the  moisture  content  so  fixed, 
or  more,  would  have  been  subject  to  the  tax.  In  referring  the  deter- 
mination of  the  fact  to  the  administrative  officials  it  has  equally  mani- 
fested its  intent  that  the  standard  of  excessive  water  content  should 
be,  when  so  determined,  as  conclusive  as  if  named  in  the  law  itself. 
If  in  fixing  the  standard  the  Commissioner  does  not  legislate  by  amend- 
ing the  law  or  altering  it,  nor  act  judicially  by  deciding  a  fact  which 
was  one  which  in  its  intrinsic  nature  required  judicial  determination, 
it  is  difficult  to  see,  in  the  absence  of  fraud  or  bad  faith,  neither  of 
which  is  here  alleged,  upon  what  theory  a  fact  which  Congress  has 
submitted  to  his  determination  can  be  subject  to  review.  The  power 
of  Congress  to  tax  all  butter,  or  only  certain  qualities  of  butter,  is  not 
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disputable,  and  is  only  qualified  by  the  requirement  of  geographical 
uniformity.  Wishing  to  tax  certain  grades  of  butter  only,  it  delegated 
to  an  administrative  board  the  determination  of  the  question  of  fact 
as  to  what  was  an  abnormal  moisture  content,  and  made  that  fact  so 
settled  the  line  between  taxable  and  nontaxable  butter.  It  is  true  that 
in  McCray  v.  United  States,  196  U  S.  27,  46,  24  Sup.  Ct  769,  49  L. 
Ed.  78,  the  cpurt  declined  to  determine  the  conclusiveness  of  the  de- 
termination of  the  Commissioner  as  to  what  compounds  or  mixtures 
were  subject  to  tax  imposed  upon  oleomargarine,  because  not  raised 
by  any  assignment  of  error.  But  the  question  has  been  more  than  once 
substantially  decided  in  other  cases.  In  Miller  v.  Mayor  of  New  York, 
109  U.  S.  385,  3  Sup.  Ct.  228,  27  L.  Ed.  971,  it  was  held  that  the  de- 
termination by  the  Secretary  of  War  that  a  bridge  authorized  by  Con- 
gress, provided  it  should  be  constructed  in  su<£  a  way  as  not  to  be 
an  obstruction  to  navigation,  the  fact  to  be  determined  by  the  Sec- 
retary of  War  upon  plans  submitted  to  him,  was  a  conclusive  deter- 
mination of  the  fact  so  decided.  It  was  urged  that  Congress  could 
not  give  the  determination  of  such  a  fact  by  an  executive  official  any 
conclusive  character  as  that  involved  the  delegation  of  judicial  power. 
To  this  the  court  replied: 

'There  Is  In  this  position  a  misapprehension  of  the  purport  of  the  act. 
By  submitting  the  matter  to  the  Secretary,  Congress  did  not  abdicate  any  of 
its  authority  to  determine  what  should  or  should  not  be  deemed  an  obstrue- 
tion  to  the  navigation  of  the  river.  It  simply  declared  that,  upon  a  certain 
fact  being  established,  the  bridge  should  be  deemed  a  lawful  structure,  and  em- 
ployed the  Secretary  of  War  as  an  agent  to  ascertain  that  fact.  Having 
power  to  regulate  commerce  with  foreign  nations  and  among  the  several  states^ 
and  navigation  being  a  branch  of  that  commerce,  it  has  control  of  all  naviga- 
ble waters  between  the  states,  or  connecting  with  the  ocean,  so  as  to  protect 
and  preserve  their  free  navigation.  Its  power,  therefore,  to  determine  what 
shall  not  be  deemed,  so  far  as  that  commerce  Is  concerned,  an  obstruction, 
is  necessarily  paramount  and  conclusive.  It  may  in  direct  terms  declare  ab- 
solutely, or  on  conditions,  that  a  bridge  of  a  particular  height  shall  not  be 
deemed  such  an  obstruction,  and  in  the  latter  case  make  Its  declaration  take 
effect  when  those  conditions  are  compiled  with.  The  act  in  question,  in  re- 
quiring the  approval  of  the  Secretary  before  the  construction  of  the  bridge 
was  permitted,  was  not  essentially  different  from  a  gresit  mass  of  legislation 
directing  certain  measures  to  be  taken  upon  the  happening  of  particular  con- 
tingencies or  the  ascertainment  of  particular  information.  The  execution 
of  a  vast  number  of  measures  authorized  by  Gongr^  and  carried  out  un* 
der  the  direction  of  heads  of  departments  would  be  defeated  if  such  were  not 
the  case.  The  efficiency  of  an  act  as  a  dwlaratlon  of  legislative  will  must, 
of  course,  come  from  Ck>ngress ;  but  the  ascertainment  of  the  contingency  upon 
which  the  act  shall  take  effect  may  be  left  to  such  agencies  as  it  may  desig- 
nate.   South  Carolina  v.  Georgia,  93  U.  S.  13,  23  L.  Ed.  782." 

Congress  forbade  the  importation  of  teas  which  should  not  conform 
in  quality  and  purity  to  standards  of  admissible  teas  to  be  determined 
by  the  Secretary  of  the  Treasury  upon  the  advice  of  a  board  of  ex- 
perts. The  act  was  upheld  as  not  involving  anything  more  than  the 
delegation  of  authority  to  the  Secretary  of  the  Treasury  to  determine 
the  fact  upon  which  the  operation  of  the  law  was  made  to  depend. 
Buttfield  v.  Stranahan,  192  U.  S.  470,  497,  24  Sup.  Ct.  349,  48  L.  EA 
525.  The  effect  of  fraud,  bad  faith,  or  malice  in  the  adoption  of  the 
standard  of  admissible  tea  the  court  said  they  were  not  called  upon 


Digitized  by 


Google 


1 


152  163  FEDERAL  REPORTER. 

to  consider,  as  no  allegation  of  bad  faith  in  fixing  the  standards  had 
been  made. 

In  Union  Bridge  Co.  v.  United  States,  204  U.  S.  364,  27  Sup.  Ct. 
367,  51  L.  Ed.  523,  the  Secretary  of  War  had  determined  upon  evi- 
dence submitted  to  him  that  a  particular  bridge  was  an  obstruction  to 
navigation  and  required  its  destruction  in  accordance  with  an  act  of 
Congress  which  forbade  the  maintenance  of  any  bridge  which  was  an 
obstruction.  The  court  held  that  his  action  did  not  involve  either  the 
exercise  of  legislative  or  judicial  power.    The  court  in  that  case  said: 

"In  performing  that  duty  the  Secretary  of  War  will  only  execute  the  dear- 
ly expressed  will  of  Congress,  and  will  not.  In  any  true  sense,  exert  legislative 
or  judicial  power.  He  could  not  be  said  to  exercise  strictly  legislative  or 
judicial  power  any  more,  for  Instance,  than  It  could  be  said  that  executive 
officers  exercise  such  power  when,  upon  Investigation,  they  ascertain  whether 
a  particular  applicant  for  a  pension  belongs  to  a  class  of  persons  who,  under 
the  general  rules  prescribed  by  Congress,  are  entitled  to  pensions.  If  ^  the 
principle  for  which  the  defendant  contends  received  our  approval,  the  conclu- 
sion could  not  be  avoided  that  executive  officers,  in  all  the  departments,  In 
cartying  out  the  will  of  Congress  as  expreissed  in  statutes  enacted  by  It,  have 
from  the  foundation  of  the  national  government  exercised  and  are  now 
exercising  powers,  as  to  mere  details,  that  are  strictly  legislative  or  Judicial  In 
their  nature.  This  will  be  apparent  upon  an  examination  of  the  various  stat- 
utes that  confer  authority  upon  executive  departments  In  respect  of  the 
enforcement  of  the  laws  of  the  United  States.  Indeed,  It  Is  not  too  much  to 
say  that  a  denial  to  Congress  of  the  right,  under  the  Constitution,  to  delegate 
the  power  to  determine  some  fact  or  the  state  of  things  upon  which  the  en- 
forcement of  Its  enactment  depends  would  be  *to  stop  the  wheels  of  govern- 
ment' and  bring  about  confusion.  If  not  paralysis,  In  the  conduct  of  the  public 
business." 

But,  if  not  conclusive  in  a  contested  case,  the  regulation  was  at 
least  a  working  regulation  and  g^ide,  enabling  the  officials  charged 
with  the  enforcement  of  the  law  to  act  with  impartiality  and  uniform- 
ity in  exacting  the  tax  imposed.  Its  promulgation  was  at  least. an  as- 
surance to  people  engaged  in  butter  making  that  the  administrative 
officials  charged  with  the  collection  of  this  tax  would  not  subject  them 
to  the  tax  or  a  departmental  regulation  of  their  business  if  their  butter 
did  not  contain  as  much  as  16  per  cent-  of  moisture,  and  a  warning 
against  any  greater  percentage.  This  much  must  be  conceded.  As- 
suming, then,  that  it  may  not  have  the  force  of  law  as  a  conclusive  de- 
termination of  the  question,  does  it  follow,  if  the  tentative  or  prima 
facie  determination  of  the  Commissioner  by  such  a  regulation  is  chal- 
lenged by  a  manufacturer  from  whom  the  tax  is  exacted,  that  the  act 
is  to  fail  because  in  such  circumstances  there  can  be  no  final  determina- 
tion of  the  fact  of  what  is  abnormal  moisture  in  butter?  It  may  be 
that  such  a  question,  involving  as  it  does  more  or  less  of  scientific 
knowledge  and  awide  acquaintance  with  the  moisture  content  of  stand- 
ard butter,  could  be  more  satisfactorily  determined  by  a  commission 
of  experts  or  by  the  action  of  Congress  itself.  But  does  it  follow  that 
such  a  question  could  not  be  submitted  to  a  jury  when  the  enforcement 
of  the  tax  is  involved  and  the  maker  of  the  butter  contests  the  fact 
of  an  abnormal  moisture  content?  That  juries  might  disagree  with  one 
another  as  to  a  normal  water  content,  and  so  some  would  be  compelled  to 
pay  and  others  escape,  may  be  conceded.  But  is  not  Ahis  so  with  respect 
to  many  questions  which  for  centuries  have  gone  to  the  jury?     By 


Digitized  by 


Google 


COOPEBSriLLE   CO-OPEBATIVIC   CREAMERY  OO.  V.  LEMON.         158 

what  standard  is  a  question  of  fraud  to  be  tried  ?  What  is  the  definite 
fixed  standard  of  care  by  which  juries  are  to  determine  negligence? 
We  tell  them  the  care  of  the  average  prudent  man  is  the  standard. 
But  can  that  be  said  to  afford  an  identical  idea  to  the.  mind  of  every 
juror?  Questions  of  motive  and  intent  are  questions  for  the  jury. 
Questions  involving  scientific  knowledge  far  beyond  that  of  the  best 
class  of  jvLvymtn  are  submitted,  although  the  verdict  may  afford  no 
standard  for  another  case  and  questions  depending  on  science  are  pe- 
culiarly capable  of  an  exact  and  uniform  answer.  Manifestly  this  ob- 
jection is  not  maintainable,  unless  it  be  that  as  an  excise  tax  it  will 
lack  that  uniformity  of  operation  required  by  the  Constitution,  because 
the  verdict  of  on«  jury  will  afford  no  standard  for  another.  But  it  is 
the  peculiar  province  of  a  jury  to  determine  disputed  questions  of 
fact.  The  question  as  to  what  is  an  abnormal  moisture  content  in  dairy 
butter  is  nothing  more  or  less  than  a  question  of  fact.  If  the  fact  ex- 
ist by  confession  or  by  the  determination  of  a  jur>-,  the  butter  is  sub- 
ject to  the  tax.  If  the  fact  is  not  in  some  way  established,  the  butter 
is  not  taxable.  To  reply  that,  because  all  juries  may  not  agree  that  a 
particular  moisture  content  is  essential  to  constitute  abnormal  mois- 
ture, therefore  the  law  will  lack  in  that  uniformity  essential  to  an  ex- 
cise tax,  is  to  say  that  constitutional  uniformity  in  a  tax  is  dependent 
upon  its  intrinsic  uniformity — upon  its  genuine  equality  of  burden. 
But  the  provision  requiring  uniformity  in  respect  to^  duties,  imports, 
and  excises  does  not  mean  that  the  burden  of  the  duty  or  tax  shall 
rest  with  uniformity  upon  all  individuals  or  states.  A  tax  is  uniform 
which  falls  upon  the  same  article  in  all  parts  of  the  country.  In  Knowl- 
ton  V.  Moore,  178  U.  S.  42,  106,  20  Sup.  Ct.  747,  44  L.  Ed.  969,  Jus- 
tice White,  after  an  interesting  historical  consideration  of  the  mean- 
ing of  the  clause  requiring  uniformity,  speaking  for  the  court,  said: 

"By  the  result  of  an  analysis  of  the  history  of  the  adoption  of  the  Consti- 
tution it  becomes  plain  that  the  words  'uniform  throughout  the  United  Stated 
do  not  signify  an  intrinsic,  but  simply  a  geographical,  uniformity." 

The  objection  arising  out  of  the  possibility  of  contradictory  judg- 
ments upon  like  evidence  as  to  what  water  content  is  normal,  and  the 
fact  that  one  might  be  taxed  and  another  escape,  does  not  affect  this 
matter  of  geographical  uniformit/.  As  observed  by  Mr.  Justice  Mil- 
ler in  the  Head  Money  Cases,  112  U.  S.  581,  595,  5  Sup.  Ct.  247,  252, 
28L.  Ed.  799: 

"Perfect  uniformity  and  perfect  equality  of  taxation,  in  all  the  aspects  In 
which  the  human  mind  can  view  it,  is  a  baseless  dream,  as  this  court  has 
said  more  than  once." 

If  therefore,  we  err  in  holding  the  determination  of  the  fact  upon 
which  the  operation  of  the  law  was  made  by  Congress  to  depend  as 
conclusive  when  determined  by  the  Commissioner  of  Internal  Revenue, 
we  think  there  was  no  error  in  submitting  the  matter  to  the  jury.  That 
the  court  instructed  the  jury  that  the  regulation  of  the  department 
was  not  conclusive  cannot  be  complained  of  by  the  plaintiff  in  error. 
That  he  told  the  jury  that  the  regulation  was  evidence  of  a  "high  char- 
acter," which  plight  be  looked  to  along  with  all  the  other  evidence,  is 
not  excepted  to  or  assigned  as  error.    The  error  relied  upon  as  raising 
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the  questions  we  have  discussed  is  for  the  refusal  of  the  court  to  charge 
the  second  request  by  the  plaintiff  in  error,  being  the  seventh  assign- 
ment of  error.  That  request  required  the  court  to  instruct  the  jury, 
not  only  that  the  commissioner  had  not  the  authority  to  fix  the  per 
cent,  of  moisture  which  would  subject  butter  to  taxation,  but  that  they 
must  find  for  the  plaintiff  because  the  act  did  not  itself  fix  such  al>- 
normal  moisture  content.  By  direction  of  the  court  the  jury  specially 
found,  upon  all  of  the  evidence,  that  butter  having  16  per  cent  or 
more  of  moisture  was  butter  with  an  abnormal  water  content,  and  that 
the  butter  of  the  plaintiff  in  error,  here  involved,  had  16  per  cent,  or 
more  of  water,  and  was  adulterated  butter  under  the  act,  and  liable 
to  the  tax  and  penalties  imposed.  This  state  of  the  record  relieves  the 
case  of  some  of  its  difficulties ;  for,  if  the  regulation  of  the  department 
be  conclusive  as  a  matter  of  law,  the  submission  of  the  question  to  the 
jury  as  one  of  fact  was  without  harm.  If,  upon  the  other  hand,  the 
question  of  fact  as  to  what  is  an  abnormal  quantity  of  water,  milk, 
or  cream  in  butter  is  one  of  fact  for  the  jurjr,  the  plaintiff  in  error 
cannot  complain,  unless  there  was  some  error  in  the  submission  or  re- 
jection of  evidence  or  in  the  charge  of  the  court,  duly  excepted  to 
and  duly  assigned  as  error. 

Counsel  have  assigned  as  error  that  the  court  declined  to  instruct 
as  requested  by  their  fourth  request,  the  subject  of  the  ninth  assign- 
ment of  error,  which  request  was  as  follows : 

**I  also  charge  yau,  gentlemen  of  the  Jury,  that  the  word  'absorption,*  used 
in  the  definition  of  adulterated  butter  I  have  given  yon,  does  not  mean  in- 
corporation; and  If  you  find  from  the  evidence  in  this  case  that  butter  fat 
will  not  absorb  15.99  per  cent,  of  water,  and  does  not  absorb  to  exceed  1 
per  cent  of  moisture,  and  that  all  the  other  water  content  Is  held  by  incor- 
poration, then  I  charge  you  that  your  verdict  will  be  for  the  plalntiflP." 

The  charge  upon  this  subject  meets  with  our  approval.  It  is  as 
follows : 

'*Now  you  will  notice  that  there  has  been  a  great  deal  of  discussion  through- 
out the  case  as  to  the  meaning  of  certain  terms.  Amon^  the  terms  in  ques- 
tion is  the  word  'absorption,'  and  It  has  been  contended  that  that  word  must 
apply  only  to  the  water  talsen  into  the  butter  by  the  chemical  process  of  ab- 
sorption, as  distinguished  from  incorporation.  It  has  appeared  by  the  tes- 
timony of  one  of  the  witnesses  that  less  than  one-half  of  1  per  cent  of  water 
can  be  taken  by  what  is  chemically  called  absorption.  That  is  not  the  only 
definition  of  the  word  'absorb.*  A  very  proper  definition  as  given  by  the  dic- 
tionaries, the  standard  dictionaries,  is  to  'draw  in  as  a  constituent  part'  It 
is  Inconceivable  that  the  government  would  have  passed  a  statute  against 
adulteration  where  less  than  one-half  of  1  per  cent  of  water  could  have  been 
absorbed  and  treated  as  absorption  In  a  chemical  sense,  and  you  are  instruct- 
ed as  the  law  of  this  case  that  it  is  the  Intent  of  this  statute  to  make  adulterat- 
ed butter,  which  by  any  process  is  made  to  contain  an  abnormal  amount  of 
water,  whether  that  is  obtained  by  what  is  called  chemical  absorption,  or  by 
incorporation,  or  any  other  method  of  that  kind.  If,  by  the  process  of  mak- 
ing that  butter,  there  is  left  in  it  more  than  a  normal  amount  of  water,  it  is 
adulterated  within  the  meaning  of  the  statute." 

Upon  the  subject  of  the  intent  of  the  plaintiff,  the  court  charged  the 
jury  as  follows: 

**Then  the  expression  'any  process*  used:  Now,  that  does  not  mean  neces- 
larlly  that  there  has  to  be  some  special  fraudulent  process  of  making  *the 
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butler,  but  If  the  process  of  making,  whether  by  too  little  washing  or  too 
mncb  washing,  or  too  little  churning  or  too  mnch  churning,  or  whatever  it  is 
that  has  the  effect  of  leaving  an  abnormal  quantity  of  water  in  the  butter,  it 
is  within  the  statute,  and  within  the  prohibition  of  the  statute.  And  again 
as  to  the  intent:  In  this  case,  it  is  not  material  what  the  intent  of  the 
Coopersville  Co-operative  Creamery  Company  was — ^whether  the  Coopersville 
Co-operative  Creamery  Company  intended  to  have  an  undue  amount  of  wa- 
ter left  in  its  butter.  If  the  process  as  employed  did  have  that  effect, 
the  company  was  just  as  much  liable  for  that  tax  as  if  it  did  it  intention- 
ally, because  it  is  the  object  of  the  law  to  prevent  that  thing  being  done." 

The  plaintiff's  request,  made  the  subject  of  its  eighth  assigiiment  of 
error,  was  in  conflict  with  this,  and  was  rightly  denied. 

The  other  assignments  have  been  considered.  None  of  these  are 
well  taken. 

Judgment  affirmed. 


OHIO  VALLEY  BANK  CO.  ▼.  MACK  et  at 

(Circuit  Court  of  Appeals,  Sixth  Circuit    Aprfl  10,  1900.) 

No.  1,407. 

L  BAirKBtTFTCT— Appeal  noif  Obdeb  Aixownro  Civaix — ^Appeal  bt  C^bditoe. 
Where  a  trustee  in  bankruptcy  refuses  to  appeal  from  an  order  of  the 
District  Court  allowing  claims,  such  court  may  in  its  discretion  allow  an 
appeal  to  be  taken  by  a  creditor,  although  the  better  practice  is  to  order 
the  trustee  to  api>eal  or  to  allow  the  dissatisfied  creditor  to  appeal  in  his 
name ;  he  being  in  either  case  indemnified  against  liability  for  costs. 

2.  Saice--Claius— E^nrEOT  or  Relationship  op  CLAHfANT  to  Bankbupt. 

The  fact  that  one  presenting  a  claim  against  a  bankrupt  is  closely  re- 
lated to  him  Justifies  a  more  rigid  scrutiny  o(  the  claim  than  would  other- 
wise be  required,  but  does  not  alone  warrant  its  rejection. 

8.  Same— Findings  or  Betebeb— Review. 

The  position  and  duties  of  a  referee  in  bankruptcy  in  hearings  before 
him  are  analogous  to  those  of  a  special  master  in  chancery  directed  to 
take  evidence  and  report  his  conclusions,  and  the  rule  applicable  to  a  re- 
view of  a  referee's  findings  of  fact  must  be  substantially  that  applicable 
to  a  master's  report.  In  either  case  much  must  depend  upon  the  char- 
acter of  the  finding.  If  it  be  a  deduction  from  established  facts,  it  does 
not  carry  any  great  weight,  but,  if  based  in  conflicting  evidence  and  in- 
volves the  question  of  the  credibility  of  witnesses  ezamlBed  before  the 
referee  or  master,  the  finding  should  not  be  disturbed,  except  on  most 
cogent  evidence  of  mistake  or  miscarriage  of  Justice,  and,  when  it  has 
been  affirmed  by  the  court,  it  should  not  be  overturned  by  an  appellate 
court  on  anything  less  than  a  demonstration  of  plain  mistake. 

[Edl  Note. — ^Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re 
Eggert.  43  a  C.  A.  9.] 

4.  Samb—Pbovable  Claims— Monet  Bobbowed  to  Make  Pbetebential  Pay- 
ment. 

Where  a  bankrupt  within  four  months  prior  to  his  bankruptcy,  and 
while  Insolvent,  borrowed  money  on  a  mortgage,  and  paid  the  same  on 
an  Indebtedness  to  his  father  with  intent  to  prefer  the  latter,  the  fact  of 
such  preference  does  not  invalidate  the  debt  or  mortgage  of  the  lender 
who  had  no  knowledge  of  the  purpose  for  which  the  loan  was  made,  and 
where  the  father  has  been  required  to  restore  the  preference  to  the  trus- 
tee. 
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S.  Same. 

The  fact  that  one  who  lent  money  to  an  insolvent  within  four  months 
prior  to  his  bankruptcy  himself  borrowed  the  money  from  a  bank,  pledg- 
ing the  note  and  security  given  by  the  bankrupt  as  collateral,  will  not  af- 
fect his  right  to  prove  the  debt  in  his  own  name;  and  whether  it  is  in 
fact  owned  by  him  or  the  bank  is  immaterial. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio. 

A.  L.  Roadarmour  and  A.  R.  Johnson,  for  appellant. 
E.  D.  Davis,  H.  C.  Johnston,  R.  A.  Mack,  and  J.  P.  Bradbury,  for 
appellees. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  *  This  is  an  appeal  from  the  allowance  of 
a  number  of  separate  claims  against  the  estate  of  C.  C.  Mack,  an  invol- 
untary bankrupt. 

These  claims  are  as  follows :  (1)  A  claim  in  favor  of  Charles  Stock- 
hoff  for  $6,300,  secured  by  mortgage  upon  real  estate  of  the  bankrupt. 
(2)  A  claim  in  favor  of  Charles  Mack,  Sr.,  for  $14,877.72,  subject  to 
the  surrender  of  $6,377.20,  being  a  perference  received  by  him.  (3) 
A  claim  in  favor  of  Rudolph  A.  Mack  for  $1,082,  upon  condition  that 
he  surrender  a  preference  of  $344.70  received  by  him.  (4)  A  claim 
in  favor  of  G.  A.  Mack  for  $2,539.  (5)  A  claim  in  favor  of  Mrs.  Wil- 
helmina  Mack  for  $2,968.  (6)  A  claim  in  favor  of  Charles  Mack,  Jr., 
for  $1,706.91.  (7)  A  claim  in  favor  of  the  Charles  Mack  Company,  a 
corporation,  for  $652.90.  These  claims  were  each  the  subject  of  a  bit- 
ter contest  before  the  referee  and  were  alkjwed  by  him.  The  order 
allowing  each  of  them  was  duly  reviewed  by  the^  district  judge,  who 
confirmed  the  orders  of  the  referee  after  requiring  Charles  Mack,  Sr., 
and  R.  A.  Mack,  to  surrender  certain  preferences  indicated  abov.e.  This 
appeal  is  by  a  creditor  who  was,  upon  application,  allowed  to  appeal ; 
the  trustee  refusing  to  appeal,  though  requested  to  do  so. 

This  practice  seems  admissible  in  the  sound  discretion  of  the  district 
judge  when  the  trustee  refuses  to  appeal,  though  the  better  practice 
would  be  to  order  the  trustee  to  appeal  or  to  allow  the  dissatisfied  cred- 
itor to  appeal  in  his  name,  being  indemnified  in  either  case  against  costs 
by  such  creditors.  Loveland  on  Bankruptcy,  §  317;  In  re  Joseph,  2 
Woods,  390,  13  Fed.  Cas.  1124;  Chatfield  v.  O'Dwver  et  al.,  101  Fed. 
797,  42  C.  C.  A.  30 ;  In  re  Roche,  101  Fed.  956,'  42  C.  C.  A.  115 ; 
Foreman  v.  Burleigh,  109  Fed.  313,  48  C.  C.  A.  376 ;  McDaniel  v. 
Stroud,  106  Fed.  486,  45  C.  C.  A.  446.  The  cases  cited  present  some- 
what divergent  views  as  to  whether  a  creditor  may  as  of  right  appeal 
from  the  allowance  of  a  debt  which  affects  him,  but  a  concurrence  in 
the  matter  of  allowing  an  appeal  upon  good  cause  shown  by  such  cred- 
itors when  the  trustee  refuses  to  appeal  himself.  The  six  contested 
claims  last  mentioned  are  presented  by  members  of  the  bankrupt's 
family  or  by  a  corporation  owned  and  controlled  by  his  father,  Charles 
Mack,  Sr.,  and  this  circumstance  has  been  much  pushed  as  indicating 
their  fraudulent  character.  The  fact  that  the  bankrupt  is  closely  re- 
lated to  a  creditor  is  a  circumstance  which  justifies  a  more  rigid  scruti- 
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ny  than  would  be  the.  case  if  no  such  relation  existed.  Nevertheless 
the  honest  or  dishonest  character  of  a  debt  is  not  to  be  determined  by 
any  mere  question  of  relationship.  Davis  v.  Schwartz,  155  U.  S.  631, 
658,  15  Sup.  Ct.  237,  39  L.  Ed.  289 ;  Estes  v.  Gunter,  122  U.  S.  450, 
456,  7  Sup.  Ct.  1275,  30  L.  Ed.  1228..  Neither  are  the  six  claims  in 
question  to  be  treated  en  masse.  Each  claim  must  stand  upon  its  own 
bottom,  and  is  to  be  judged  by  the  evidence  which  tends  to  prove  or 
disprove  it. 

The  largest  of  these  claims  is  that  allowed  in  favor  of  Charles  Mack, 
Sr.,  the  father  of  the  bankrupt.    The  bona  fides  of  this  large  claim 
has  been  assailed  mainly  upon  the  ground  of  relationship,  and  because 
it  does  not  appear  from  the  books  of  either  the  creditor  or  the  debtor. 
But  its  justice  has  been  testified  to  by  both  the  bankrupt  and  his  cred- 
itor.    The  character  of  neither  is  assailed;    upon  the  contrary,  both 
seem  to  have  stood  well  in  the  regard  of  the  community.     Charles 
Mack,  Sr.,  was  a  merchant  of  long  standing  and  prosperous.    The  bank- 
rupt owned  and  operated  a  tannery,  and  this  debt  to  his  father  con- 
sisted substantially  of  money  advanced  through  a  series  of  years  by 
the  father  to  support  the  son's  business.    The  course  of  business,  as 
they  say,  was  for  the  son  to  give  ordets  upon  the  father  from  time  to 
time.    These  orders  wete  taken  up  at  the  end  of  the  month  and  a  note 
given,  and  at  the  end  of  the  year  these  small  notes  were  run  into  a  large 
note.  •  Three  of  the  earliest  of  these  notes  were  taken  up  and  paid  off 
by  the  bankrupt  with  money  borrowed  from  the  appellee  Charles  Stock- 
hoff,  for  which  money  he  has  been  allowed  a  judgment.    But,  as  this 
payment  was  made  by  the  bankrupt  when  insolvent  and  within  four 
months  of  bankruptcy,  Charles  Mack,  Sr.,  has  been  compelled  to  sur- 
render same  as  a  preference.    The  notes  thus  paid  off  were  destroyed 
by  the  bankrupt,  and  could  not  be  produced.    For  substantially  the  re- 
mainder of  his  debt  the  promissory  notes  of  tlie  bankrupt  were  filed. 
Aside  from  these  transactions,  the  bankrupt  had  an  open  store  account 
with  his  father.    This  the  mercantile  books  showed,  but  did  not  show 
the  money  paid  on  account  of  his  son's  tannery  business,  which,  as 
stated,  was  kept  by  filed  orders  until  run  into  promissory  notes.    The 
bankrupt,  though  having  the  character  of  a  frugal,  diligent  business 
man,  seems  never  to  have  kept  an3rthing  like  a  regular  or  full  set  of 
books,  and  to  have  relied  upon  memorandums  and  memory.    The  mon- 
eys he  obtained  from  his  father  aggregated  a  large  sum.    Yet  it  is  no 
more  remarkable  that  his  father  should  credit  him  for  so  considerable 
a  sum  than  that  the  Ohio  Valley  Banking  Company,  the  appellant  here, 
should  extend  him  a  credit  ot  $16,000  without  security,  within  less 
than  one  year  prior  to  his  bankruptcy.    The  undeniable  fact  is  that  the 
bankrupt  bore  a  good  character  for  integrity  and  frugality,  and  this 
gave  him  credit  with  all.     That  he  should  have  used  in  his  tannery 
business  from  $30,000  to  $40,000  of  borrowed  money  in  the  course  of 
a  few  years  and  have  so  small  a  result  to  show  for  it  is  a  proper  sub- 
ject of  criticism,  especially  as  he  has  kept  no  accounts.     If  we,  for 
these  reasons,  ignore  his  admissions  as  to  his  debt  to  his  father,  and  to 
his  other  relatives,  there  remains  the  uncontradicted  evidence  of  his 
father  as  to  the  bona  fides  of  his  own  claim.    But  both  of  these  wit- 
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nesses,  the  creditor  and  the  bankrupt,  were  seen  and  heard  by  the  ref- 
eree, and  he  has  credited  their  evidence  and  allowed  this  debt.  No 
arbitrary  rule  can  be  laid  down  for  determining  the  weight  which 
should  be  attached  to  a  finding  of  fact  by  a  barikrupt  referee.  His 
position  and  duties  are  analogous,  however,  to  those  of  a  special  master 
directed  to  take  evidence  and  report  his  conclusions,  and  the  rule  ap- 
plicable to  a  review  of  a  referee's  finding  of  fact  must  be  substantially 
that  applicable  to  a  master's  report.  Tilghman  v.  Proctor,  125  U.  S. 
137,  8  Sup.  Ct.  894,  31  L.  Ed.  664;  Davis  v.  Schwartz,  155  U.  S.  631, 
15  Sup.  Ct.  237,  39  L.  Ed.  289 ;  Emil  Kiewert  &  Co.  v.  Juneau,  78 
Fed.  708,  24  C.  C.  A.  294;  Tug  River  Co.  v.  Brigel,  86  Fed.  818,  30 
C.  C.  A.  415.  Much  in  both  cases  must  depend  upon  the  character  of 
the  finding.  If  it  be  a  deduction  from  established  fact,  the  finding 
would  not  carry  any  great  weight,  for  the  judge,  having  the  same  facts, 
may  as  well  draw  inferences  or  deduce  a  conclusion  as  the  referee.  .But, 
if  the  finding  is  based  upon  conflicting  evidence  involving  questions 
of  credibility  and  the  referee  has  heard  the  witnesses,  much  greater 
weight  naturally  attaches  to  his  conclusion,  and  the  weight  of  authority 
is  that  the  district  judge,  while  scrutinizing  with  care  his  conclusions 
upon  a  review,  should  not  disturb  his  finding  unless  there  is  most  co- 
gent evidence  of  a  mistake  and  miscarriage  of  Justice.  Loveland  on 
Bankruptcy,  §  32a;  In  re  Swift  (D.  C.)  118  Fed.  348;  In  re  Rider  (D. 
C.)  96  Fed.  811;  In  re  Waxelbaum  (D.  C.)  101  Fed.  228;  In  rcStout 
(D.  C.)  109  Fed.  794;  In  re  Miner  (D.  C.)  117  Fed.  953.  In  this  case 
the  conclusions  of  the  referee  necessarily  involved  the  credibility  of 
the  witnesses  who  testified  to  the  bona  fides  of  the  claim  preferred  by 
Charles  Mack,  Sr.  The  conclusion  he  reached  in  favor  of  the  validity 
of  his  debt  has  also  passed  the  scrutiny  of  the  district  judgfe.  Under 
such  circumstances  this  court  is  not  warranted  in  overturning  the  con- 
clusions of  two  courts  upon  anything  less  than  a  demonstration  of  plain 
mistake.  The  preference  received  by  Charles  Mack,  Sr.,  was  a  mere- 
ly voidable  preference ;  and,  upon  the  surrender  by  him  of  the  prefer- 
ence received,  he  was  properly  allowed  to  prove  his  debt.  Keppel  v. 
Tiffin  Savings  Bank,  197  U.  S.  356,  26  Sup.  Ct.  443,  49  L.  Ed.  760. 
The  assignments  of  error  against  this  claim  must  be  overruled. 

Mrs.  Mack  was  the  mother  of  C.  C.  Mack,  the  bankrupt,  She  filed 
the  notes  of  the  bankrupt  evidencing  her  debt.  She  had  some  means 
of  her  own,  managed  for  her  by  her  husband,  Charles  Mack,  Sr.  The 
bona  fides  of  her  claim  is  testified  to  by  her  husband  and  by  the  bank- 
rupt, and  there  is  nothing  to  throw  serious  doubt  upon  the  matter 
aside  from  the  suspicion  which  arises  out  of  relationship. 

Substantially  the  same  state  of  facts  was  shown  in  respect  of  the 
claims  preferred  by  the  three  brothers  of  the  bankrupt.  It  may,  how- 
ever, be  said  of  each  of  them  that  their  ability  to  make  loans  to  their 
brother  was  much  more  doubtful.  This  fact,  however,  went  at  last 
to  their  credibility  and  that  of  the  bankrupt.  The  referee  heard  them. 
He  was  in  the  atmosphere  which  surrounded  the  case  and  must  have 
believed  them. 

No  better  case  is  made  against  the  claim  of  the  Charles  Mack  Com- 
pany.   No  plain  mistake  of  fact  or  law  has  been  pointed  out 
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The  error  assigned  against  each  of  the  debts  mentioned  must  be 
overruled. 

The  claim  of  Charles  Stockhoff  remains  to  be  considered.  It  stands 
upon  a  somewhat  different  and  less  suspicious  footing  than  the  claims 
we  have  already  passed  upon.  He  was  not  a  member  of  the  Mack 
family.  That  he  actually  let  C.  C.  Mack,  the  bankrupt,  have  $6,300 
a  few  days  before  the  involuntary  petition  in  bankruptcy  was  filed 
against  him,  and  took  a  mortgage  upon  real  estate  to  secure  him,  is  not 
disputed.  Neither  is  it  disputable  that  C.  C.  Mack  was  in  fact  insolvent 
at  date  of  this  transaction,  nor  that  he  paid  the  money  so  obtained  to 
his  father,  Charles  Mack,  Sr.,  in  pa)rment  of  part  of  the  large  debt 
which  Charles  ^ack,  Sr.,  then  held  against  his  son,  the  bankrupt. 
Neither  is  it  seriously  disputable  that  the  bankrupt's  object  in  borrow- 
ing this  money  was  to  prefer  his  father  over  his  other  creditors.  That 
Charles  Mack,  Sr.,  did  thereby  obtain  a  preference,  has  been  adjudicat- 
ed, and  he  has  been  required  to  surrender  to  the  trustee  the  $6,300 
so  received. 

There  remains,  then,  the  single  question  as  to  whether  Stockhoff 
was  chargeable  with  notice  of  C.  C.  Mack's  insolvency  Jtnd  of  his  pur- 
pose to  use  the  money  so  obtained  from  him  for  the  purpose  of  pre- 
ferring his  father.  That  neither  C.  C.  Mack  nor  Charles  Stockhoff 
had  any  purpose  of  defrauding^  tjie  former's  creditors,  in  the  sense  of 
actual  common-law  fraud,  is  plain.  The  most  that  can  be  claimed  is 
that  he  intended  to  prefer  his  father  in  an  honest  debt  over  his  other 
creditors  having  equally  as  honest  claims  upon  him.  This  was  a  pref- 
erence voidable*only  under  the  bankrupt  law.  Under  that  law  the  pay- 
ment to  Charles  Mack,  Sr.,  has  been  avoided  and  the  Stockhoff  money 
paid  to  the  trustee  for  general  administration  and  Mack's  general 
creditors  have  suffered  no  loss.  The  question  as  to  whether  Stockhoff 
knew  C.  C.  Mack's  insolvent  condition  and  his  purpose  to  prefer  his 
father  with  the  money  borrowed  was  one  of  fact,  about  which  differ- 
ent opinions  might  be  entertained  by  a  tribunal  of  first  instance.  The 
finding  of  the  referee  is  general  and  not  specific,  but  the  district  judge 
upon  review  said: 

"The  evidence  does  not  warrant  a  finding  that  Stockhoff  knowingly  abetted 
the  bankrupt  in,  or  Charles  Mack,  Sr.,  in  receiving  the  $6,800  as  a  preference  ; 
and  the  finding  of  the  referee  as  to  StockhofTs  claim  will  be  sustained." 

It  is  enough  to  say  that  the  state  of  the  evidence  does  not,  under 
the  principles  effecting  appeals  upon  questions  of  fact  determined  by  a 
referee  who  heard  the  witnesses  and  confirmed  by  the  district  judge, 
warrant  a  refusal  to  accept  the  conclusion  of  the  courts  below  that 
Stockhoff  did  not  knowingly  abet  the  bankrupt  in  giving  a  preference 
to  Charles  Mack,  Sr.  He  stands,  therefore,  in  the  attitude  of  one  who 
took  a  security  for  money  advanced  at  the  time  in  good  faith.  This 
saves  his  mortgage. 

It  is  also  objected  to  this  debt  that  the  real  creditor  is  not  Charles 
Stockhoff,  but  the  First  National  Bank  of  Gallipolis,  Ohio,  and  that 
the  claim  should  be  rejected  upon  this  account.  Stockhoff  borrowed 
the  money  to  make  this  loan  from  the  bank,  and  g:ave  his  own  note. 
To  secure  it  he  placed  C.  C.  Mack's  note  and  mortgage  as  collateral 
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security.  C.  C.  Mack's  note  was  made  to  StockofI  for  $6,300,  bearing 
interest  at  rate  of  8  per  cent.  Stockhoff 's  note  to  the  bank  bears  only 
6  per  cent,  interest.  That  the  bank  agreed  to  lend  the  money  upon 
Stockhoff's  note  with  Mack's  note  and  mortgage  as  collateral  does  not 
make  the  claim  which  Stockhoff  here  presents  the  claim  of  the  bank. 
The  debt  is  Mack's  debt  to  Stockhoff.  Mack  is  not  debtor  to  the 
bank,  except  in  so  far  as  his  note  stands  as  a  collateral  to  Stockhoff's 
debt  to  the  bank.  But  whether  there  is  some  secret  agreement  between 
Stockhoff  and  the  bank  by  which  the  bank  is  the  real  lender  is  of  little 
moment.  Whether  Stockhoff  owns  the  debt  in  his  own  right  or  as 
trustee  for  the  bank  he  is  entitled  to  prove  it,  for  it  stands  as  a  debt 
and  mortgage  to  him  and  his  relation  as  trustee  for  the  bank  is  of  no 
significance  as  an  objection  to  the  allowance  of  the  claim. 
The  orders  and  .judgments  appealed  from  must  be  affirmed. 

NOTE. — ^The  following  is  the  opinion  of  Thompson,  District  Judge,  on  over- 
ruling the  motion  for  a  new  trial: 

THOMPSON,  District  Judge.  Two  petitions  have  been  filed,  one  for  a  re- 
view of  the  findings  and  orders  of  the  referee  allowing  the  claims  of  Charles 
Ma<?k,  Sr.,  Oharl4»s  Mack,  Jr.,  the  Charles  Mack  Company,  R.  A.  Ma^^k,  G.  A. 
Mack,  Wilhelmina  Mack,  Qharles  P.  Stockhoff,  and  E.  B.  Davis ;  and  the  other 
(or  the  review  of  his  order  allowing  attorney's  fees. 

The  questions  presented  are:  (1)  Was  the  bankrupt  indebted  to  the  persons 
the  allowance  of  whose  claims  is  complained  of?  (2)  Were  preferences  given 
by  the  bankrupt  to  Charles  Mack,  Sr.,  and  to  R.  A.  Mack?  (3)  Did  Stockhoff 
knowingly  aid  Charles  Mack,  Sr.,  in  obtaining  a  preference  by  a  mortgage  on 
the  bankrupt's  real  estate?  (4)  Were  the  allowances  made  to  attorneys  rea- 
sonable? 

First.  The  claims  of  the  father  and  mother  and  brothers  and  sisters  and 
brothers-in-law  of  the  bankrupt  aggregate  $27,866.53.  He  claims  that  he  be- 
gan to  borrow  money  from  them  and  incur  indebtedness  to  them  in  other 
ways  as  early  as  1888,  and  continued  to  do  so  until  January,  1903.  The  great- 
er part  of  the  indebtedness  was  evidenced  by  promissory  notes  bearing  inter- 
est at  the  rate  of  8  per  cent  per  annum  and  the  remainder  thereof,  as  claimed, 
by  book  accounts  and  written  orders  for  merchandise,  etc.  The  orders  were 
not  produced  because  they  had  been  destroyed.  The  books  of  Charles  Mack, 
Jr.,  were  destroyed  by  fire  before  the  bankruptcy,  and  various  excuses  were 
given  for  the  nonproduction  of  the  books  of  most  of  the  others.  Some  books 
were  produced,  but  furnished  little  or  no  pertinent  Information.  One  of  the 
books  produced  by  Charles  Mack,  Sr.,  has  a  line  cut  out  immediately  beneath 
the  name  of  G.  A.  Mack,  and  pages  327  and  .328  of  the  same  book  are  missing. 
The  bankrupt,  although  doing  a  large  business,  kept  no  books,  and  it  was  his 
practice  to  destroy  all  notes  and  other  evidences  of  indebtedness  as  soon  as 
the  debts  were  paid  or  settled.  The  petitioning  creditors  are  members  of  the 
family.  The  answer  given  to  a  majority  of  the  questions  put  to  the  bank- 
rupt while  under  examination,  was,  "I  don't  remember";  and  the  testi- 
mony of  the  other  members  of  the  family  who  were  witnesses  was  not  much 
more  satisfactory.  Each  one  denied  any  knowledge  of  the  claims  of  the 
others,  except  R.  A.  Mack  and  one  other,  who  stated  that  they  understood 
or  knew  that  the  father  and  mother  had  some  claim  against  the  bankrupt, 
but  could  give  no  definite  information  as  to  the  amount  or  the  character 
of  it  It  is  claimed  that  Charles  Mack.  Sr.,  in  the  summer  of  1903  asked  the 
bankrupt  for  some  money ;  but,  with  that  exception,  all  testify  that  tiiey  never 
asked  or  received  any  payment  ui)ou  their  claims,  and  that  the  bankrupt 
never  paid  anything  upon  either  the  interest  or  the  principal  of  their  claims. 
They  charged  8  per  cent  interest  on  their  loans  to  the  bankrupt,  and  the 
doctor  and  the  lawyer,  G.  A.  Mack  and  R.  A.  Mack,  charged  him  large  fees 
for  their  professional  services,  but.  as  no  member  of  the  family  except  the 
father  ever  demanded  payment  of  either  the  principal  or  the  interest  on  their 
claims,  their  course  of  dealing  with  him  may  be  regarded  as  liberal,  and  the 
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circumstances  present  a  strong  suggestion  that  they  might  never  have  demand- 
ed payment  of  their  claims  but  for  his  bankruptcy.  There  are  some  circum- 
stances In  the  course  of  the  dealings  between  the  bankrupt  and  his  father 
which  tend  to  sustain  the  claim  that  he  was  indebted  to  his  father  to  some  ex< 
tent — for  instance,  the  delivery  of  goods,  etc.,  to  his  workmen  upon  orders  sent 
to  his  father— but  substantially  the  only  evidence  introduced  in  support  of 
their  claims  is  the  testimony  of  the  claimants  themselves  and  the  decision  of 
the  question  under  consideration  turns  upon  their  credibility  as  witnesses. 
The  referee  saw  and  heard  and  believed  them.  He  had  an  opportunity  to 
observe  their  manner  and  bearing  while  testifying,  and  to  measure  their  in- 
telligence and  memory  and  test  their  truthfulness,  and  without  his  means  of 
knowledge,  and  in  the  absence  of  testimony  impeaching  their  general  reputa- 
tion for  truthfulness,  this  court  would  not  be  Justified  in  setting  aside  his 
findings  that  the  bankrupt  was  indebted  to  them  when  the  petition  was  filed. 

Second.  The  bankrupt  was  Insolvent,  and  he  knew  he  was  Insolvent  when 
he  mortgaged  his  real  estate  for  the  loan  of  $6,300,  and  the  payment  of  those 
moneys  to  his  father,  Charles  Mack,  Sr.,  in  part  payment  of  his  indebtedness 
to  him,  was  a  preference  within  the  meaning  of  the  bankrupt  law,  as  was  also 
the  transfer  of  leather  to  Charles  Mack,  Sr.,  about  January  19,  1903,  to  the 
extent  the  leather  exceeded  the  value  of  $290,  the  sum  then  advanced  to  the 
bankrupt,  and  the  referee  should  have  conditioned  the  allowance  of  the  claim 
of  Charles  Mack,  Sr.,  for  $8,577.72,.  upon  the  surrender  of  these  preferences. 
The  evidence  tends  to  show  that  Charles  Mack,  Sr..  had  reasonable  grounds  to 
believe  that  the  bankrupt  in  paying  him  the  $6,300  and  in  transferring  the 
leather  to  him  Intended  thereby  to  give  him  a  preference,  and  the  trustee  will 
be  directed  to  consider  the  matter  further,  with  a  view  to  the  bringing  of  a 
suit  in  this  court  for  the  recovery  of  said  moneys  and  of  the  value  of  said 
leather.  See  section  60b  of  the  bankruptcy  act  (Act  July.l,  1898,  c.  541,  30 
Stat  562  [U.  S.  Comp.  St.  1001,  p.  3445]  as  amended  in  1903).i  The  transfer  of 
leather  to  R.  A.  Mack  on  or  about  the  19th  of  January,  1903,  was  also  a  pref- 
erence within  the  meaning  of  the  bankrupt  law,  and  his  claim  against  the 
bankrupt  should  not  be  allowed  until  the  preference  is  surrendered.  He  knew 
that  the  bankrupt  was  Insolvent  when  the  leather  was  delivered  to  him,  and 
the  trustee  will  be  directed  to  consider  the  matter  further  with  a  view  to  the 
recovery  of  the  value  of  the  leather. 

Third.  The  evidence  does  not  warrant  a  finding  that  Stockhoff  knowingly 
abetted  the  bankrupt  in  giving,  or  Charles  Mack,  Sr.,  in  receiving,  the  $6,300 
as  a  preference ;  and  the  finding  of  the  referee  as  to  Stockhoff *s  claim  will  be 
sustained. 

Fourth.  The  allowance  of  attorney's  fees  made  by  the  reference  are  unrea- 
sonable and  in  violation  of  the  spirit  of  .the  bankrupt  law.  R.  A.  Mack  should 
be  allowed  a  reasonable  fee  for  preparing  the  bankrupt's  schedules,  etc.,  but 
is  not  entitled  to  compensation  for  services  rendered  at  the  hearing  before  the 
referee  upon  the  question  of  the  allowance  of  the  family  claims.  It  was  the 
duty  of  the  bankrupt  to  submit  himself  to  the  referee  and  the  creditors  for 
examination  and  to  tell  the  truth,  but  he  was  not  called  upon  to  employ  at- 
torneys to  defend  claims  presented  against  his  estate.  R.  A.  Mack  will  be 
allowed  $25  for  his  services,  and  no  more.  The  attorneys  for  the  petitioning 
creditors  are  entitled  to  a  reasonable  fee  for  filing  the  petition,  procuring  the 
adjudication  thereon,  the  appointment  of  the  receiver,  and  for  services  ren- 
dered the  receiver.  The  receiver  ia  a  lawyer  and  an  able  one,  and  I  cannot 
conceive  of  great  need  on  his  part  for  the  services  of  attorneys.  The  attorneys 
for  the  petitioning  creditors,  Hollis  C.  Johnston  and  Bvan  D.  Davis,  will  be 
allowed  for  their  services  the  total  sum  of  $150,  and  no  more.  The  trustee  is  a 
lawyer  and  an  able  one,  and  should  not  employ  lawyers  to  do  any  work  which 
the  law  requires  him  to  do,  and  he  certainly  should  not  employ  lawyers  to 
procure  the  allowance  of  claims  against  the  estate ;  but,  if  needed,  he  should 
employ  them  to  prevent  the  allowance  of  claims  against  the  estate,  when  an^^ 
doubt  of  their  validity  exists.  The  ground  upon  which  the  attorneys  daim 
$400  for  services  rendered  to  the  trustee  has  not  been  brought  to  the  attention 
of  tlie  court  either  by  the  attorneys  or  the  referee,  and  the  court  cannot  there- 
for approve  the  allowance  of  that  amount  or  of  any  amount  until  more  full« 

'  Act  Feb.  5. 1903,  c.  487,  i  18,  82  SUt  799  (U.  S.  Comp.  St  Supp.  1907,  p.  1031). 
163  F.— 11 
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advised.  Upon  tbe  matter,  as  now  presented,  the  allowance  made  by  the  ref- 
eree appears  to  the  court  to  be  unreasonable.  The  record  hi  this  matter 
shows  that  at  the  hearhig  before  the  referee  things  were  said  and  done  which 
a  dne  regard  for  orderly  procedure  and  the  dignity  of  the  court  makes  It  the 
duty  of  the  court  to  notice  and  condemn.  R.  A.  Mack,  who  appeared  before 
the  referee  in  the  threefold  character  of  witness,  creditor,  and  attorney  for 
the  bankrupt,  and  whose  behavior  throughout  the  hearing  was  unseemly  and 
offensive,  while  on  the  witness  stand,  when  asked  if  he  could  give  the  names 
of  the  directors  of  the  Ohio  Valley  Banking  Company,  without  provocation 
and  with  utter  irrelevancy  to  the  question  put  to  him,  denounced  one  of  the 
directors  of  the  bank  and  its  attorney,  both  reputable  men,  then  present.  In 
coarse  and  Insulting  language,  and  persisted  in  it  when  rebuked  by  the  at- 
torney who  was  conducting  the  examination,  and,  strange  to  say,  was  per- 
mitted to  do  so  by  the  referee.  The  referee  should  not  only  have  rebuked 
him  for  his  misbehavior,  but  In  accordance  with  the  provisions  of  section  41 
of  the  bankruptcy  act  should  have  certified  the  facts  showing  his  misbehavior 
to  ttiis  court  for  its  consideration  and  action.  The  allowance  of  the  claims 
of  Charles  Mack,  Sr.,  and  of  R.  A.  Mack  by  the  referee  will  be  set  aside,  and 
all  findings  and  orders  of  the  referee  inconsistent  with  this  opinion  wUl  be 
set  aside  and  vacated. 


COWETA  FERTILIZER  CO.  v.  BROWN. 

(C^cnit  Court  of  Appeals,  Sixth  Circuit    June  16,  1908.) 

No.  1,784. 

1.  Sau:s— Sale  ob  Baiucbnt— Resebvatton  of  Tittje  ob  Lien. 

Complainant  entered  into  a  contract  by  which  it  agreed  to  famish 
fertilizer  to  defendant  to  be  paid  for  by  him  by  a  certain  date  at  a  stated 
price.  The  contract  provided  that  the  fertilizer  should  remain  the  prop- 
erty of  complainant  until  sold  by  defendant,  and  that  complainant  should 
then  become  the  owner  of  the  proceeds,  whether  cash  or  notes,  which 
should  be  held  for  its  use  and  benefit  until  it  should  be  fully  paid.  Held, 
that  such  contract  was  not  one  of  bailment,  but  of  sale  with  an  attempt 
to  retain  a  lien  upon  the  property  sold,  and  that  complainant  could 
maintain  an  action  at  law  thereon  if  valid  to  recover  the  price  when  due. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  43,  Sales,  §9  7-11.] 

2.  Same— Leo ALrrr  UnuEB  Law  of  Tennessee. 

A  contract  for  the  sale  of  merchandise  on  credit  for  the  purpose  of 
resale  in  the  ordinary  course  of  business,  providing  that  the  title  shall 
not  pass  until  payment  of  the  purchase  price,  is  illegal  and  void  in 
Tennessee  as  contrary  to  the  public  policy  of  the  state,  and  a  suit  to 
enforce  the  title  or  lien  so  attempted  to  be  retained,  being  based  upon 
such  void  contract  cannot  be  maintained  In  either  the  state  or  federal 
courts  in  that  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  43,  Sales,  f§  1336- 
1352.] 

8.  AGBTCULTUB1&— Febtelizers— Sale  in  Vioi*ation  of  Statute. 

Under  Laws  Tenn.  1897,  p.  297,  c.  123,  to  regulate  the  sale  of  com- 
mercial fertilizers,  which  requires  all  such  fertilizers  before  being  sold 
or  offered  for  sale,  or  shipped  into  the  state  for  sale,  to  be  submitted  to 
the  commissioner  of  agriculture  for  analysis,  and  to  have  on  each 
package  a  stamp  showing  its  chemical  analysis,  the  place  of  manufacture, 
the  name  of  the  manufacturer,  and  a  certificate  of  approval  of  the 
commissioner,  a  contract  under  which  an  outside  manufacturer  shipped 
such  fertilizer  to  a  dealer  within  the  state  for  sale  without  complying 
In  any  way  with  such  law  is  Illegal  and  void,  and  no  action  can  be  main- 
tained thereon. 
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Appeal  frpm  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Tennessee. 

This  is  a  bill  to  have  an  accounting  and  to  enforce  a  lien  upon  or  trust 
in  the  proceeds  of  the  sale  of  some  hundreds  of  sacks  of  fertilizer.  The  bill 
shows  that  on  June  27,  1901,  the  Ooweta  Fertilizer  Oompauy,  a  corporation  of 
the  state  of  Qeorgia,  and  having  its  factory  and  office  within  that  state, 
entered  into  a  written  contract  with  the  defendant,  a  citizen  of  the  state 
of  Tennessee,  whereby  it  agreed  **to  furnish"  to  Brown,  **for  sale"  by  him, 
certain  amounts  and  kinds  of  fertilizers  specifically  described  and  having 
the  analysis  set  out,  delivery  to  be  made  in  car  load  lots  at  three  points  named, 
all  within  the  state  of  Tennessee.  The  paragraphs  of  this  contract  more 
directly  bearing  on  the  question  at  issue  read  as  follows: 

**(c)  That  the  customer  may  sell  all  fertilizers  at  such  advance  over  the 
prices  hereinbefore  stipulated  as  he  shall  see  fit,  and  the  same  shall  constitute 
his  entire  compensation  and  commission  hereunder.    The  customer  agrees: 

*'(1)  To  receive  during  the  continuance  of  this  contract  all  said  fertilizers 
for  sale,  and  to  take  the  same  and  pay  therefor  the  said  prices  hereinbefore 
mentioned,  and  that  any  advance,  over  and  above  such  price  at  which  he  may 
fiell  the  same,  8ha(l  constitute  his  entire  compensation  so  far  as  the  company 
is  concerned.    ♦    ♦    ♦ 

*'(3)  That,  until  sold  or  settled  for  by  the  customer,  the  fertilizers  con- 
tracted for  under  this  agreement  shall  remain  the  property  of  the  company 
and  when  sold,  all  the  proceeds  of  the'  sales  of  such  fertilizers  including 
cash,  notes,  open  accounts  and  collections  therefrom,  whenever  in  possesision 
of  the  customer,  shall  be  kept  separate  and  be  held  by  the  customer  for  the 
use  and  benefit  of  the  company  and  subject  to  its  order,  and  the  same,  to- 
gether with  any  unsold  fertilizers  taken  under  this  agreement,  shall  be  the 
property  of  the  company  until  the  entire  indebtedness  of  the  customer  aris- 
ing under  this  agreement  has  been  paid.    *    *    * 

'*(6)  That  any  failure  on  the  part  of  the  customer  to  fulfill  his  obligation 
arising  under  this  agreement,  shall  cause  the  debt  hereunder  to  become  im- 
mediately due  and  payable  to  the  company,  and  any  report  or  occurrence 
unfavorable  to  his  credit  shall  terminate  this  agreement  at  the  option  of  the 
company.    ♦    ♦    • 

"(9)  That  all  shipments  shall  be  made  under  this  agreement  by  or  before 
December  1,  1901,  and  that  the  payment  of  all  taken  is  guaranteed  in  full 
to  the  company  at  the  prices  stated,  and  settlements  are  to  be  made  on  or 
before  December  1,  1901,  by  cash  or  negotiable  notes  (on  the  company's 
regular  form  without  erasure)  of  the  customer,  maturing  1-3  Ea,  Nov.  15, 

Dec.  1,  15,  1902,  and  payable  at  Greenville,  Tenn.,  Bank  of .    If  the 

customer  pays  before  December  1,  1901,  a  discoimt  will  be  allowed  at  the 
rate  of  7  per  cent  per  annum,  from  date  of  payment  to  December  1,  1901. 

"(10)  That  this  agreement  shall  be  signed  in  quadruplicate  and  be  operative 
only  after  being  approved  in  writing  by  the  company's  home  office.  It  iif> 
further  agreed  by  and  between  the  parties  hereto: 

"(x)  That  the  company  shall  have  the  right  to  enforce  the  collection  of  the 
notes  of  the  customer,  given  it  in  settlement  for  said  fertilizers,  upon  the  ma- 
turity of  same,  notwithstanding  there  may  be  any  outstanding  and  unpaid  ac- 
counts or  notes  held  by  him  for  the  sales -of  the  said  fertilizers  made  by  him, 
or  on  hand  unsold  any  of  said  fertilizers,  and  any  renewals  given  of  notes  un- 
der this  agreement,  or  other  forbearance  or  indulgence  of  any  kind  extended  to 
the  customer,  or  to  the  maker  or  endorser  of  any  notes  given  by  the  party  pur- 
chasing from  him  the  fertilizers  agreed  to  be  furnished  herein,  shall  not  affect 
its  terms  and  stipulations. 

"(y)  That  the  company  shall  be  at  no  costs,  expenses,  or  charges  whatever 
in  the  collection  of  notes  and  obligations  of  purchaser  of  said  fertilizers  de- 
livered to  or  held  for  the  company  by  the  customer,  but  all  the  same  shall 
be  borne  by  the  customer. 

"(z)  That  the  customer  will  pay  over  to  the  company  all  the  cash  pro- 
ceeds of  sales  made  for  cash,  when  sold,  and  on  or  before  the  first  day  of 
December,  1901,  will  send  to  the  company  a  complete  list  of  his  time  sales, 
and  endorse,  if  necessary,  and  surrender  to  the  company  all  notes  received 
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by  him  from  the  purchaser  of  said  fertilizers,  which  notes  are  to  be  retamed 
by  the  company  to  him,  if  no  contrary  reason  arises,  for  the  purpose  only  of 
collection  and  remittance  to  the  company,  and  when  so  returned  are  to  be 
receipted  for,  in  trust,  to  the  company." 

The  bill  charges  that  the  quantity  and  quality  of  fertilizers  shown  by  an 
exhibit  were  received  by  the  defendant,  that  all  or  nearly  all  were  sold  by 
him  to  his  customers,  and  that  proceeds  aggregating  $8,500,  either  in 
money  or  customer's  notes,  have  been  received  by  him;  and  are  withheld  by 
him,  he  having  paid  over  or  accounted  for  only  $105,  and  that  he  is  ac- 
countable for  tJie  remainder.  It  then  shows  that  the  defendant  refuses  to 
account  for  the  said  proceeds  ns  provided  by  said  contract  made  an  ex- 
^hiblt  to  the  bill,  "but,  under  some  pretended  claim  that  the  goods  did  not 
contain  the  ingredients  called  for  by  the  statutes  of  Tennessee,  refuses  to 
recognize  your  orator's  rights  in  the  premises  or  to  account  to  it.  ♦  ♦  ♦" 
It  then  avers  that  this  conduct  amounts  to  a  breach  of  trust,  as  he  holds 
said  proceeds,  as  well  as  any  goods  unsold.  In  a  fiduciary  capacity  and  as  the 
trustee  of  complainant,  that  it  is  remediless  in  a  court  of  law  or  otherwise 
than  in  a  court  of  equity.  The  prayer  is  for  an  accounting  for  the  goods 
sold  and  unsold  and  of  the  proceeds  ''whether  in  notes  or  cash";  that  the 
complainant  "be  decreed  to  be  entitled  to,  and  to  recover  such  of  said  good4 
on  hand  as  may  not  have  been  sold  and  be  decreed  to  be  entitled  to,  and 
recover  from  said  defendant  all  moneys  collected  by  him,  the  proceeds  of  said 
goods,  and  all  notes  or  choses  in  -action  received  as  the  proceeds  of  such 
goods,  where  the  same  have  not  been  paid  for  in  money;  and  that  by  a 
proper  decree  of  this  court  the  title  and  possession  of  such  notes  and  choses 
in  action  be  vested  in  your  orator,  and  the  same  be  required  to  be  delivered 
to  it ;  that  where  the  same  cannot  be  so  turned  over  and'  delivered,  or  if  the 
court  shall  not  decree  that  the  same  be  so  delivered,  that  orator  have  a  decree 
against  said  defendant  for  the  face  value  of  the  said  choses  in  action." 

In  this  view  of  the  Jurisdiction  of  a  court  of  equity,  we  cannot  deny 
relief,  unless  the  contract  to  which  the  complainant  appeals  is  illegal  and 
unenforceable  for  some  one  or  more  of  the  grounds  urged  against  it  We  can- 
not, therefore,  escape  a  decision  touching  the  merits  of  the  case,  for  it  is 
well  established  that,  when  one  cannot  make  out  a  case  for  relief  without 
relying  upon  an  illegal  contract,  he  cannot  recover. 

The  defendant  demurred,  first,  because  complainant's  remedy,  If  any  he  had, 
was  complete  and  adequate  at  law;  second,  because  neither  the  description 
and  analysis  of  the  fertilizers  sold  nor  the  averments  of  the  bill  show  that 
said  fertilizer  conformed  in  quality  to  the  requirements  of  the  law  of  Tennes- 
see, but  that  the  same  constituted  goods  which  could  not  be  legally  sold 
under  the  statutes  in  force  within  the  state.  The  demurrer  was  overruled. 
The  answer  denies  that  the  complainant  has  ever  complied  with  the  Ten- 
nessee statute  prescribing  terms  upon  which  corporations  of  other  states 
may  do  business  within  that  state;  denies  that  the  fertilizer  which  he  had 
received  conformed  to  the  Tennessee  statute  regulating  the  sale  of  fertilizers " 
within  the  state;  denies  that  he  is  indebted  to  the  complainant  in  any  sum, 
and  says  that  he  did  business  with  complainant  the  previous  year  and  had 
bought  and  sold  a  large  quantity  of  fertilizers,  mainly  upon  a  credit;  that  be- 
fore making  collections  he  paid  to  complainant  his  full  account;  that  subse- 
quently the  Supreme  Court  of  Tennessee  had  decided  that  fertilizers  which 
did  not  conform  to  the  law  regulating  their  sale  were  illegally  sold  and 
that  no  suit  would  lie  to  recover  the  sale  price;  that  in  consequence  of  this 
ruling  he  had  not  been  able  to  collect  much  of  the  amount  due  him  for 
sales  so  made  In  1900,  as  well  as  for  very  little  of  that  sold  in  1901.  The 
sums  thus  lost  to  him  by  the  defective  character  of  complainant  s  fertilizers 
he  pleads  as  an  offset  to  anything  which  the  court  might  find  wa0  due  from 
him. 

Upon  the  final  hearing  the  court  below  dismissed  the  bill  without  prejudice 
to  a  suit  at  law. 

Alex.  King,  for  appellant. 
Dana  Harmon,  for  appellee. 
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Before  LURTON  and  RICHARDS,  Circuit  Judges,  and  KNAP- 
PEN,  District  Judge. 

LURTON,  Circuit  Judge  (after  stating  the  facts  as  above).  1.  The 
concession  of  learned  counsel  for  both  parties  is  that  the  contract 
under  which  Brown  received  the  goods  of  the  Coweta  Company  was 
one  of  sale,  and  not  one  of  bailment.  All  of  the  rights  and  risks  of 
ownership  pertained  to  the  buyer.  There  was  an  attempt  to  retain 
the  title  until  the  goods  were  paid  for,  but  this,  if  valid  under  the 
public  policy  of  Tennessee  (see  Star  Manufacturing  Co.  v.  Nordeman 
et  al.,  118  Tenn.  384,  100  S.  W.  93),  was  only  for  the  purpose  of  se- 
curity. The  goods  were  bought  to  be  resold.  When  a  sale  occurred, 
assuming  the  title  effectually  reserved,  the  title  passed  to  the  purchas- 
er, and  by  agreement  the  proceeds,  whether  money  or  credits,  stood 
charged  with  a  trust  in  behalf  of  the  Coweta  Company  for  any  part 
of  the  original  price.  No  right  to  return  goods  unsold  was  reserved. 
On  December  1,  1901,  Brown  was  obligated  to  pay  or  settle  by  cash 
or  bankable  notes  for  goods  sold  or  unsold,  regardless  of  sale  on  credit 
by  him,  good  or  bad.  Every  risk  of  loss  by  blameless  accident  rest- 
ed upon  Brown.  We  agree  with  the  court  below  that  under  this  con- 
tract the  liability  of  Brown  was  that  of  a  purchaser,  and  that  a  plain 
action  of  debt  was  a  remedy  open  to  the  complainant  upon  his  fail- 
ure to  pay  for  the  goods  received  on  or  before  December  1,  1901. 
Arbuckle  v.  Kirkpatrick,  98  Tenn.  221,  39  S.  W.  3,  36  L.  R.  A.  285, 
60  Am.  St.  Rep.  854 ;  Manufacturing  Co.  v.  Nordeman,  118  Tenn. 
384,  100  S.  W.  93;  Herryford  v.  Davis,  102  U.  S.  235,  26  L.  Ed.  160. 

But  appellants  say  that  an  action  of  debt  at  law  is  inadequate  as  a 
remedy;  that  under  the  contract  the  title  to  unsold  sacks  of  fertiliz- 
er is  in  them,  as  are  the  proceeds  of  sales,  whether  in  the  shape  of  mon- 
ey or  notes,  such  proceeds  being  by  the  agreement  substituted  for  the 
goods  so  sold ;  that  they  are  entitled  to  an  accounting  as  to  sold  and  un- 
sold goods  and  as  to  proceeds  of  goods  sold ;  that,  so  far  as  such  pro- 
ceeds of  sales  consist  of  notes  or  obligations  of  purchasers,  it  is  en- 
titled to  have  them  turned  over  to  it  for  purposes  of  collection,  and  to 
have  a  decree  appropriating  such  notes  and  all  moneys  in  his  hands 
arising  from  such  sales  appropriated  upon  the  debt  so  due;  that 
they  are  also  entitled  to  have  the  unsold  goods  sold  and  proceeds 
appropriated  in  the  same  way.  The  contract  of  sale  and  security  by 
retention  of  title,  whether  it  operated  to  retain  or  pass  the  title,  in  view 
of  all  the  other  circumstances  and  terms,  is  capable  of  being  constru- 
ed as  an  executory  agreement  manifesting  an  intention  to  constitute 
unsold  goods  and  the  proceeds  of  goods  sold  a  security  for  the  un- 
paid price  of  the  goods.  Such  an  agreement,  when  the  property  ap- 
propriated to,  that  purpose  is  designated  in  such  a  manner  as  to  set  it 
apart  from  the  other  property  or  funds  of  the  purchaser,  creates  an 
equitable  charge,  lien,  or  mortgage  which  is  enforceable  against  the 
debtor,  his  administrator,  and  those  who  take  with  notice  or  who  are 
mere  volunteers.  3  Pom.  Eq.  §1,235;  Walker  v.  Brown,  165  U.  S. 
654,  665,  17  Sup.  Ct.  453,  41  L.  Ed.  865 ;  Bank  v.  Owens,  2  Pet.  627, 
539,  7  L.  Ed.  508 ;  Miller  v.  Ammon,  145  U.  S.  421,  426,  12  Sup.  Ct 
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884,  36  L.  Ed.  759 ;  Pullman's  Palace  Car  Co.  v.  Central  Transpor- 
tation Co.,  171  U.  S.  138,  151,  18  Sup.  Ct.  808,  43  L.  Ed.  108;  Sing- 
er Manufacturing  Co.  v.  Looney,  103  Tenn.  262,  264,  265,  52  S.  W. 
879.  In  the  Pullman  Car  Company  Case,  cited  above,  the  Supreme 
Court  said : 

"  •  •  •  In  no  way  and  through  no  channels,  directly  or  Indirectly,  will 
the  courts  allow  an  action  to  be  maintained  for  the  recovery  of  property  de- 
livered under  an  Illegal  contract  where,  in  order  to  maintain  such  recovery, 
it  is  necessary  to  have  recourse  to  that  contract.  The  right  of  recovery 
must  rest  upon  a  disaffirmance  of  the  contract,  and  it  is  permitted  only  be- 
cause of  the  desire  of  courts  to  do  Justice  as  far  as  possible  to  the  party 
who  has  made  payment  or  delivered  property  under  a  void  agreement,  and 
which  in  justice  he  ought  to  recover.  But  court?  will  not  in  such  endeavor 
permit  any  recovery  which  will  weaken  the  rule  founded  upon  the  principles 
of  public  policy  already  noticed." 

This  was  a  Tennessee  contract.  The  sdler  agreed  to  deliver  the 
goods  to  the  buyer  in  Tennessee  for  the  purpose  of  retail  sales  in 
that  state.  Contracts  of  sale  of  merchandise  made  on  credit  for  pur- 
pose of  resale  in  ordinary  course  of  business,  providing  that  the  title 
shall  not  pass  until  payment  of  the  purchase  price,  are  in  Tennessee 
illegal  and  void  as  contrary  to  the  public  policy  of  that  state.  Manu- 
facturing Company  v.  Nordeman,  118  Tenn.  384,  100  S.  W.  93.  The 
case  cited  arose  out  of  a  contract  for  the  sale  of  merchandise  to  a 
retail  merchant  for  the  purpose  of  reselling  in  the  ordinary  course  of 
his  business.    The  contract  provided : 

"As  a  condition  to  this  contract,  It  is  agreed  that  title  to  the  goods  does  not 
pass  until  goods  are  paid  for  In  full." 

The  purchaser  became  a  bankrupt  and  the  goods  came  to  the  pos- 
session of  his  trustee  in  bankruptcy,  who  sold  them  and  held  the  pro- 
ceeds. The  suit  was  by  the  original  vendor  against  the  trustee  to 
recover  the  value  of  the  goods.  The  Tennessee  court  denied  relief, 
although  the  title  of  the  trustee  was  no  better  than  that  of  the  bankrupt. 
Among  other  things  that  court  said : 

'*A  conditional  sale  of  personal  property,  as  understood  in  this  state,  means 
one  in  which  the  title  is  retained  by  the  vendor,  with  no  right  in  the  vendee 
to  sell  the  property  (Ilouston  v.  Dyche,  Meigs.  76,  33  Am.  Dec.  130;  Price  v. 
Jones,  3  Head,  84;  Holmark  v.  Molin,  5  Cold.  482;  Acts  1899,  p.  19,  c.  12, 
§  1 :  Shannon's  Code  Supp.  p.  638),  and  in  which  the  property  is  not  subject 
to  the  debts  of  the  vendee  (Gambling  v.  Read,  Meigs,  281;  Bradshaw  v. 
Thomas,  7  Yerg.  497).  The  foregoing  characteristics  olC  the  sale  do  not  pre- 
clude the  idea,  however,  of  a  very  distinct  interest  in  the  vendee.  Meagher 
V.  TTollenberg,  9  Lea,  392.  The  two  characteristics  above  mentioned  are 
inconsistent  with  a  sale  made  to  a  retail  merchant  of  goods  to  be  resold  by 
him  in  the  ordinary  course  of  his  business.  We  are  of  the  opinion,  therefore, 
that  the  retention  of  title  was  nugatory,  and  that  the  goods  belonged  to  the 
S.  Steinberg  Dry  Goods  Ck)mpany,  and  properly  passed  Into  the  hands  of  its 
trustee  In  bankruptcy.  We  are  aware  that  a  different  view  of  this  question 
is  entertained  in  some  of  the  states,  but  we  believe  the  foregoing  to  be  the 
sounder  view  and  most  in  accord  with  public  policy.  It  is  certainly  in  line 
with  our  own  previous  decisions,  and  with  the  disinclination  of  this  court 
to  extend  the  law  of  conditional  sales  further  than  has  already  been  done, 
since  they  are  essentially  out  of  harmony  with  the  policy  which  underlies 
our  registration  laws." 

Thus,  under  the  public  policy  of  Tennessee,  the  very  provisions  of 
the  contract  of  sale  upon  which  complainant  relies  are  illegal  and 
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void  as  contrary  to  the  public  policy  of  that  state.  If  unenforceable 
through  a  state  court  in  consequence  of  such  a  policy,  their  provisions 
are  equally  unenforceable  through  a  federal  court. 

But  upon  a  still  stronger  ground  this  contract  was  illegal  under 
the  laws  of  Tennessee.  By  chapter  123,  p.  279,  of  the  Acts  of  Tennes- 
see for  the  year  1897,  the  sale  of  commercial  fertilizers  within  the 
state  is  regulated.    Sections  2,  3,  4,  10,  and  11  read  as  follows : 

"Sec  2.  Be  it  further  enacted,  that  all  commercial  fertilizers  sold  or 
offered  for  sale  In  this  state  shall,  by  stamp  or  otherwise,  distinctly  set 
forth  on  each  package  or  parcel  the  chemical  analysis  of  such  fertilizers, 
the  name  of  the  manufacturer,  the  place  of  manufacture,  and  each  of  said 
packages  or  parcels  shall  be  freely  submitted  to  Inspection,  as  hereinafter 
provided,  and  shall  bear  a  certificate  of  Inspection,  or  tag  furnished  by 
the  commissioner  of  agriculture,  and  showing  authority  from  the  state 
to  sell  such  fertilizers. 

"Sec.  8.  Be  it  further  enacted,  that  none  of  said  fertilizers  shall  be  sold 
in  this  state,  unless  their  analysis  shall  show  a  given  per  cent,  to  be  prescribed 
by  the  commissioner  of  agriculture. 

"Sec.  4.  Be  it  further  enacted,  that  before  selling  or  offering  for  sale  any 
commercial  fertilizer,  its  manufacturer,  dealer  or  agent,  shall  file  with  the 
commissioner  of  agriculture  a  guaranteed  analysis  of  e&^h  brand  of  com- 
mercial fertilizers,  thus  sold,  or  offered  for  sale,  in  this  state.  On  all  such 
fertUizers  sold,  or  offered  for  sale,  in  this  state,  an  inspection  fee  of  fifty 
(50)  cents  per  ton,  or  fraction  of  a  ton,  shall  be  paid  to  the  commissioner  of 
agriculture  by  the  manufacturer,  dealer  or  agent  thereof.  The  sum  accruing 
from  said  fees  shall  be  applied  first  to  the  expenses  of  inspection,  including 
an  amount  of  not  more  than  eight  hundred  ($800.00)  dollars  per  annum  for 
analysis,  the  balance  to  become  a  part  of  the  general  fund  annually  provided 
by  the  state  for  the  maintenance  of  the  bureau  of  agriculture.  The  said 
commissioner  of  agriculture  shall  keep  a  separate  account  for  all  fees  received 
for  the  inspection  of  fertilizers,  and  the  expenses  of  said  inspection.    ♦     ♦     ♦ 

"Sec.  10.  Be  it  further  enacted,  that  any  i>erson,  or  persons,  firm  or  corpora- 
tion selling  or  offering  for  sale  any  commercial  fertilizers  In  this  state,  with- 
out having  complied  with  the  provisions  of  this  act,  shall  be  guilty  of  a  mis- 
<lemeanor,  and,  upon  conviction,  shall  be  fined  two  hundred  ($200.00)  dollars 
for  each  offense;  and  it  shall  be  the  duty  of  the  commissioner  or  any  in- 
spector, to  seize  the  fertilizers  of  said  person  or  persons,  firm  or  corporation 
thus  falling  to  comply,  and  store  the  same  at  a  point  convenient  to  the  place 
of  seizure,  and  Immediately  give  notice  to  its  owner,  or  owners,  or  their 
agents,  if  known,  of  such  action,  and  if  such  owner  or  owners,  or  their 
agents,  fall  or  refuse  to  comply  with  this  act  within  thirty  (30)  days  after 
after  said  notification,  the  commissioner  is  empowered  to  sell  or  have  sold 
said  fertilizers,  and  to  apply  the  proceeds  first  to  the  payment  of  the  fees, 
fines  and  storage,  and  shall  hold  the  residue,  If  any,  subject  to  the  order  of 
the  owner. 

"Sec.  11.  Be  it  further  enacted.  That  all  of  said  tags,  purchased  for  the 
sale  of  said  fertilizers,  shall  be  attached  to  the  package  containing  the  fer- 
tilizer before  the  same  enters  the  state.  No  railroad,  express  company, 
steamboat,  or  other  common  carrier,  corporation  or  person  shall^dellver  to 
the  consignees  any  shipment  or  consignment  of  fertilizers,  unless^  the  same 
has  attached  to  It  the  tags  required  by  this  act.  Any  railroad,  express  com- 
pany, steamboat,  or  other  common  carrier,  corporation  or  person,  receiving 
any  shipment  or  consignment  of  fertilizers  to  be  delivered  in  this  state, 
that  has  not  these  tags  attached  to  it,  shall  at  once  notify  the  commissioner 
of  agriculture  of  the  reception  of  each  shipment  or  cousi^ment,  and  shall 
hold  all  such  shipments  or  consignments  until  the  requirements  of  the  law 
have  been  complied  with,  and  in  the  event  said  shipper  or  consignee  shall 
fall  or  refuse  to  comply  with  said  requirement  of  the  law,  their  said  ship- 
ment shall  be  returned  to  him  at  his  expense.  Any  railroad,  express  com- 
pany, steamboat,  or  other  common  carrier,  corporation,  or  person  violating 
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this  section,  sball  be  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  pay  a  fine  of  not  less  than  $100.00,  and  not  more  than  $500.00." 

With  the  exception  of  a  small  part  of  the  fertilizers  sold,  for  which 
this  suit  is  brought,  which  small  part  was  specifically  paid  for  by  the 
payment  of  $105  confessed  by  the  bill,  none  of  the  bills  rendered  show- 
ed a  compliance  with  the  law,  and  the  evidence  fully  sustains  the 
answer  that  this  company  had  not  complied  with  the  requirements 
of  the  statute,  either  in  respect  to  tags  showing  the  analysis,  or  in 
fact  as  respects  the  ingredients  demanded  by  the  statute. 

The  other  defense,  that  this  company,  as  a  foreign  corporation,  had 
not  complied  with  the  provisions  of  the  Tennessee  law  requiring  the 
registration  of  its  charter  as  a  prerequisite  to  doing  business  in  this 
state,  we  pass  by,  as  we  are  not  satisfied  that  this  corporation  by  this 
sale  was  doing  business  within  the  state  within  the  meaning  of  the 
Tennessee  statute.  Considered  only  as  a  straight  sale  by  a  nonresi- 
dent company  to  a  merchant  in  Tennessee,  the  sale  constituted  an 
interstate  transaction  not  subject  to  the  statute  referred  to.  Milan 
Milling  Co.  v.  Gorten,  93  Tenn.  590,  27  S.  W.  971,  26  L.  R.  A.  135; 
Manufacturing  Co.  v.  Ferguson,  113  U.  S.  727,  5  Sup.  Ct.  739,  28 
L.  Ed.  1137;  Oakland  Sugar  Mill  Co.  v.  Wolf,  118  Fed.  239,  55  C.  C 
A.  93. 

Remand,  with  direction  to  dismiss  the  bill  with  prejudice. 


TITLE  GUARANTY  &  TRUST  CO.  v.  PUGET  SOUND  ENGINE  WORKS 

et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    June  10,  1908.) 

No.  1,451. 

L  United  States^-Bonds  of  Contbactobs  fob  ••Public  Wobk"— Oonstbuo- 

TION  AND  SCOPB  OF  STATUTE. 

A  Steam  vessel  built  for  the  United  States  under  a  contract  providing 
for  partial  payments  as  the  work  progressed,  and  that  the  parts  of  the 
vessel  completed  and  paid  for  under  such  method  should  become  the 
property  of  the  United  States,  Is  a  "public  work,"  within  the  meaning  of 
Act  Aug.  13,  1894,  c.  280,  28  Stat  278  (U.  S.  Comp.  St.  1901,  p.  2523), 
as  amended  by  Act  Feb.  24,  1905,  c  778,  33  Stat.  811  (U.  S.  Comp.  St 
Supp.  1907,  p.  709),  requiring  the  usual  penal  bond  to  be  given  by  a  con- 
tractor "for  the  construction  of  any  public  building  and  the  prosecution 
and  completion  of  any  public  work,"  with  an  additional  obligation  that 
the  contractor  shall  promptly  make  payments  to  aU  persons  supplying  him 
labor  and  materials  in  the  prosecution  of  the  work,  and  a  bond  so  given 
and  conditioned  by  the  contractor  for  such  vessel  may  be  sued  on  by  per- 
sons furnishing  labor  or  materials  as  therein  provided  after  the  lapse  of 
six  months  from  completion  and  settlement  of  the  contract;  no  suit 
having  been  brought  in  the  meantime  by  the  United  States. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp. 
5838,  5839;  vol.  a  p.  7774.] 

2.  Same— Action  on  Bond  bt  Laborers  ob  Materialmen. 

While  such  statute  provides  that  after  the  lapse  of  such  six  months, 
on  application  therefor  and  the  filing  of  an  affidavit,  any  person  fur- 
nishing labor  or  materials  shall  be  given  a  certified  copy  of  the  contract 
and  bond  on  which  he  may  sue,  the  obtaining  of  such  certified  copy  ifl 
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Dot  JnrlsdictloiuU,  and  the  failure  to  apply  therefor  will  not  defeat  an 
action  on  the  bond. 

8.  SamH'-Olaims  Coveeed  by  Boni>— "Claims  fob  Labob  ob  Matebial." 

Claims  for  patterns  made  for  the  contractor  from  which  to  make  cast- 
ings required  for  the  vessel,  for  towing  in  the  delivery  of  materials,  for 
wharfage  paid  in  connection  with  such  delivery,  and  by  a  local  transfer 
company  for  hauling  materials,  are  all  for  labor  or  material,  within  the 
meaning  of  the  statute,  and  recoverable  on  the  bond;  but  advances  of 
freight  made  to  common  carriers  by  such  transfer  company  are  not  so  re- 
coverable. 

4-  ASSIONliENTS— OaITBS   OF  ACTION. 

The  right  of  laborers  and  materialmen  to  enforce  the  obligation  of 
the  sureties  on  such  a  bond  is  assignable  and  passes  by  an  assignment  of 
their  claims. 

6.  United  States-0>ntbactob8*  Bonds— Actions— Costs — Attobnet's  Fees. 
In  an  action  on  such  a  bond  the  court  may  in  Its  discretion  allow  a 
statutory  attorney's  fee  In  favor  of  each  claimant  who  has  become. a  party 
and  recovers  on  his  claim  to  be  taxed  as  costs. 

Appeal  from  and  in  Error  to  the  Circuit  Court  of  the  United  States 
for  the  Northern  Division  of  the  Western  District  of  Washington. 

This  action  was  brought  in  the  Circuit  Court  for  the  Western  District  of 
Washington  In  the  name  of  United  States  of  America,  for  the  use  and  benefit 
of  Crane  Company,  a  corporation,  plalntifT,  against  the  Puget  Sound  Engine 
Works,  Incorporated,  and  the  Title  Guaranty  &  Trust  Company  of  Scranton, 
Pa.,  a  corporation,  defendants. 

The  substance  of  the  complaint  is  that  about  February  17,  1906,  the  Puget 
Bound  Engine  Works  made  a  written  contract  with  Capt  Grant,  of  the 
United  States  Army,  acting  for  and  in  behalf  of  the  United  States  of  Amer- 
ica, whereby  the  Puget  Sound  Engine  Works  agreed  to  furnish  all  the  ma- 
terial and  labor  required  for,  and  to  construct  and  deliver  to  the  United  States, 
free  from  incumbrances,  a  steamer  with  engines,  boiler,  apparel,  furniture, 
etc.,  in  accordance  with  certain  specifications  made  and  furnished;  the 
steamer  to  be  known  as  the  '*Iileutenant  Harris.''  It  is  alleged  that,  in  com- 
pliance with  the  law,  the  Puget  Sound  E^ngine  Works  and  the  Title  Guaranty 
&  Trust  Company  executed  and  delivered  to  the  United  States,  through  Capt 
Grant,  their  certain  bond,  wherein  It  was  agreed  that  the  Puget  Sound 
ESngine  Works  should  fully  perform  the  covenants,  agreements,  and  condi- 
tions contained  in  the  contract  for  the  construction  of  the  steamer,  and 
agreed  and  provided  that  the  Puget  Sound  Engine  Works  should  promptly 
make  all  payments  to  persons  supplying  it  with  labor  and  material  in  the 
performance  of  the  work  provided  for  In  the  contract;  that  the  bond  was 
executed  and  delivered  on  E^bruary  27,  1905 ;  that  between  June  3  and  Sep- 
tember 15, 1905,  the  Crane  Company,  at  the  special  Instance  land  request  of  the 
Puget  Sound  E^aglne  Works,  furnished  and  delivered  to  the  Puget  Sound 
Engine  Works  certain  goods,  wares,  and  material  for  use,  and  which  were 
used.  In  the  construction  of  the  steamer.  It  Is  alleged  that  the  construction 
work  was  completed  on  September  22,  1905,  and  that  no  action  has  been 
brought  on  the  bond  by  the  United  States,  and  that  more  than  six  months 
have  elapsed  since  the  final  completion  of  the  work  of  construction  upon  the 
steamer,  as  provided  for  in  the  contract.  Judgment  is  asked  against  the 
defendants  and  each  of  them  for  $1,194.88. 

Thereafter  the  Olympic  Foundry  Company  Intervened,  and  alleged,  suJ^ 
stantlally,  that  between  May  2  and  September  2,  1905,  at  the  special  Instance 
and  request  of  the  Puget  Sound  Engine  Works,  It  had  furnished  and  deliver- 
ed to  the  said  Puget  Sound  Engine  Works  certain  material,  which  was  used 
by  the  Puget  Sound  Engine  Works  in  the  construction  of  the  steamer  Harris. 
Judgment  was  asked  against  the  defendants  and  each  of  them  In  the  sum 
of  $771.04. 

Complaint  In  Intervention  was  also  filed  by  Eyres  Transfer  Company;  its 
datm  being  for  services  in  the  way  of  cartage  of  material  to  the  steamer 
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Harris,  and  for*  payment  of  certain  sums  for  freight  upon  material  to  be 
used  in  the  construction  of  said  steamer,  and  which  was  carted  to  the  said 
steamer.  Judgment  was  asked  against  the  defendants  and  each  of  them  in 
the  sum  of  $89.34. 

Complaint  In  Intervention  was  also  filed  by  Dunham,  Carrlgan  &  Hayden 
Company,  a  corporation.  Said  company  alleged  that  it  had  furnished  mer- 
chandise and  material  used  in  the  construction  of  the  steamer.  Judgment 
was  prayed  for  In  the  sum  of  $80.20  upon  one  cause  of  action,  and  $223.45 
upon  another. 

The  defendant  Title  Guaranty  &  Trust  Company  demurred  to  the  complaint 
of  the  Crane  Company,  and  to  ttie  several  complaints  in  Inttervention  upon  the 
ground  that  It  did  not  appear  from  the  face  of  the  complaint  that  all  claims 
against  the  bond  in  favor  of  thQ  United  States  had  been  paid,  because  It 
did  not  appear  from  the  face  of  the  complaint  that,  before  the  commence- 
ment of  the  suit,  plaintiff  applied  for  or  secured  a  certified  copy  of  the  bond 
or  undertaking  declared  upon,  because  the  action  was  not  predicated  upon  a 
certified  copy  of  said  obligation,  because  the  United  States  was  not  made  a 
party  defendant,  because  the  material  and  service,  the  [Jrlce  of  which  is 
sought  to  be  recovered,  were  not  such  as  come  within  the  class  of  material 
and  service  provided  for  by  statute  governing  and  defining  such  a  bond  as  is 
declared  upon,  and  because  the  statute  does  not  contemplate  construction  of 
a  vessel. 

There  were  a  number  of  other  complaints  in'  Intervention  filed,  and,  in 
order  to  facilitate  proceedings,  a  stipulation  was  entered  into,  whereby  such 
complaints  in  intervention  should  be  brought  before  this  court  as  would 
exemplify  the  record  in  respect  to  the  various  points  presented,  and  providing 
that  any  Judgment  which  may  be  entered  shall  be  entered  as  to  all  claims, 
except  in  so  far  as  any  such  Judgments  may  be  distinguished  by  individual 
features. 

The  demurrers  of  the  appellant  Title  Guaranty  &  Trust  Company  to  the 
complaint  of  the  Crane  Company,  and  to  each  of  the  complaints  in  interven- 
tion, were  overruled.  The  Title  Guaranty  &  Trust  Company  answered.  It 
admitted  that  it  executed,  as  surety,  to  the  United  States,  a  certain  bond* 
whereby  it  agreed  that  the  Puget  Sound  Engine  Works  should  fulfill  the 
conditions  contained  In  the  contract  for  the  construction  of  the  steamer 
Harris,  and  that  the  bond  was  further  conditioned  for  the  full  payment  by 
the  Puget  Sound  Engine  Works  to  all  persons  supplying  labor  or  materials 
for  the  prosecution  of  the  work  provided  for  In  said  contract  It  denied 
any  indebtedness,  and  affirmatively  set  forth  the  contract  between  Capt. 
Grant,  for  the  United  States,  and  the  Puget  Sound  Engine  Worka  Omitting 
the  more  formal  parts,  the  contract  is  substantially  as  follows: 

Article  1  provided  that  the  Puget  Sound  Engine  Works  should  furnish  all 
the  material  and  labor  required,  and  should  construct,  complete,  and  deliver 
to  the  United  States,  free  from  Incumbrance,  a  wooden  steamer,  with  en- 
gines, machinery,  apparel,  furniture,  etc.,  as  specified  and  described  In  the 
specifications  attached  to  and  made  part  of  the  contract 

Article  2  provided  that  full  access  to  the  vessel,  while  under  construction, 
and  full  facilities  for  examination  of  labor  and  material,  should  be  given  to 
the  Inspectors  appointed  by  the  United  States  to  supervise  the  work,  and  that 
such  tests  of  material  as  might  be  deemed  necessary  should  be  made  at  the 
expense  of  the  Puget  Sound  Engine  Works,  under  the  supervision  of  such 
Inspectors,  and  before  receiving  the  finish  coat  of  paint  the  vessel  should 
be  tested,  in  order  to  satisfy  the  United  States. 

Article  3  provided  that  in  consideration  of  the  faithful  performance  of  the 
agreement,  the  contractor  should  be  paid  for  the  completed  vessel,  according 
to  plans  and  specifications,  $24,886.  Payments  were  to  be  made  as  the  work 
progressed,  provided  that  In  the  opinion  of  the  officer  In  charge,  the  work 
progressed  satisfactorily,  one-fourth  the  amount,  less  20  per  cent  of  the  same, 
when  the  labor  and  material  furnished  should  equal  25  per  cent,  of  the  total ; 
a  second  payment  of  15  per  cent  of  the  amount,  less  20  per  cent  of  the  same, 
when  the  labor  and  material  furnished  should  equal  40  per  cent  of  the  total. 
Third  and  fourth  payments  upon  percentage  plans  were  provided  for,  less  10 
per  cent  on  the  total  amount  which  was  reserved  to  be  paid  GO  days  after 
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date  of  delivery  and  acceptance  of  the  Yessel,  provided  no  defects,  due  to 
inferior  material  or  bad  workmenship,  should  be  detected  or  developed. 

Article  4  provided  that  the  portion  of  the  vessel  completed  and  paid  for 
under  said  method  of, partial  payments  "should  become  the  property  of  the 
United  States,  but  the  party  of  the  second  part  shall  be  responsible  for  the 
proper  care  of  such  portion  of  the  vessel  so  paid  for  until  the  final  delivery 
to«  and  acceptance  by,  the  United  States,  as  more  particularly  specified  in 
l>aragraph  15,  at  page  G.  of  said  specifications." 

Article  5  provided  that  the  vessel  should  be  satisfactorily  completed  by 
July  15,  1905,  and  for  liquidated  damages  for  time  consumed  in  excess  of  that 
time. 

Article  6  required  the  work  to  be  commenced  by  February  18,  1905. 

Article  7  provided  that  the  builder  should  be  paid  at  the  quartermaster's 
office  at  Seattle  for  the  vessel  completed,  as  specified,  $24,886. 

Article  8  provided  that,  in  case  of  failure  of  the  builder  to  comply  with 
the  contract,  the  Uuited  States  should  have  the  power  to  complete  the  work 
at  the  expense  of  the  builder  tn  such  manner  as  the  United  States  should 
deem  best  for  the  interest  of  the  public  service,  either  by  days'  labor,  or  open 
market  purchase,  or  contract,  or  both,  and  any  excess  of  cost  resulting  from 
such  failure  should  be  charged  to  the  contract 

The  defendant  also  pleaded  the  execution  and  delivery  of  the  bond.  By 
the  terms  of  the  bond,  the  Puget  Sound  Engine  Works  and  the  Title  Guaranty 
&  Trust  Company  were  held  unto  the  United  States  in  the  penal  sum  of 
$10,000.  The  condition  of  the  obligation  was  such  that  if  the  Puget  Sound 
Engine  Works  should  in  all  respects  perform  the  conditions  and  agreements 
agreed  upon  by  the  Puget  Sound  Engine  Works  to  be  observed  and  perform- 
ed in  the  contract  for  the  construction  of  the  vessel,  and  should  promptly 
make  full  payments  to  all  ];)ersons  supplying  it  labor  and  material  in  the 
prosecution  of  the  work  provided  for  in  the  contract  then  the  obligation 
should  be  void ;  otherwise,  should  be  in  full  force  and  effect 

The  defendant  further  pleaded:  That  the  bond  was  executed  and  accepted 
by  the  United  States  for  its  sole  benefit  and  protection,  and  that  the  execu- 
tion was  without  any  consideration  as  to  any  party  furnishing  labor  or  ma- 
terial to  the  Puget  Sound  Engine  Works,  to  be  used,  or  which  was  used,  in 
the  construction  of  the  vessel,  and  that  the  bond  was  without  consideration 
and  without  authority  of  law  as  to  the  complainant  and  the  interveners,  and 
each  of  them,  and  was  without  consideration  as  to  the  United  States;  that 
the  complainant  and  each  of  the  interveners  is  asserting  a  claim  under  the 
provisions  of  an  act  of  Owigress  of  August  13,  1894  (chapter  280,  28  Stat 
278  [U.  S.  Comp.  St.  1901,  p."  2528]),  entitled  ''An  act  for  the  protection  of 
persons  furnishing  material  and  labor  for  the  construction  of  public  works." 
and  the  amendment  to  said  act  made  February  24.  1905  (Act  Feb.  24,  1905. 
c.  778, 33  Stat.  811  [U.  S.  Comp.  St  Supp.  1907,  p.  709]) ;  and  that  the  provisions 
of  said  act  and  amendment  refer  to  the  construction  of  structures  built  en- 
tirely upon  soil  belonging  to  the  United  States,  and  have  no  application  to 
the  construction  of  vessels  or  the  making  or  completing  of  chattels. 

The  Title  Guaranty  &  Trust  Company  also  set  forth:  That  under  the  laws 
of  the  state  of  Washington  any  person  who  furnished  material  in  the  construc- 
tion of  a  vessel  in  the  state  has  a  lien,  and  that  whatever  labor  or  material 
was  furnished  to  the  Puget  Sound  Engine  Works  by  the  interveners  for  use' 
in  the  said  vessel  was  furnished  and  became  a  part  of  the  said  vessel,  when 
the  same  belonged  to  the  Puget  Sound  Engine  Works,  and  before  the  same 
became  the  property  of  the  United  States;  that  the  complainant  neglected 
to  enforce  its  lien  against  the  vessel  and  suffered  the  security  for  the  pay- 
ment of  the  claim  to  be  lost;  that  by  reason  of  negligence  and  delay  there 
has  been  lost  to  this  defendant  all  security  to  which  it  would  be  lawfully  en- 
titled upon  the  payment  to  the  said  complainant  and  intervener  under  said 
obligation;  and  that  by  reason  of  said  action  on  the  part  of  the  said  com- 
plainant defendant  has  lost  its  right  to  be  subrogated  to  any  Hen  which  said 
complainant  had  and  could  have  enforced. 

To  each  of  these  affirmative  defenses,  the  plaintiff  and  each  of  the  in- 
terveners demurred.    The  court  sustained  the  demurrers. 

Ab  no  question  was  raised  as  to  amounts  of  the  various  claims,  a  Btipula- 
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tion  was  made  In  respect  to  certain  issues  raised  by  the  pleadings.  In  this 
stipulation  it  is  set  forth:  That  Charles  H.  Allmond  &  Oo.  furnished  certain 
drawings  and  patterns  between  May  10  and  September  20,  1905,  for  which 
there  remains  unpaid  the  sum  of  $167.87;  that  said  drawings  and  patterns 
were  used  for  the  making  and  casting  of  certain  metal  parts  of  the  steamer, 
which  said  metal  parts  so  cast  from  said  drawings  and  patterns  were  used 
in  the  actual  construction  of  the  boat  It  was  also  stipulated:  That  the 
Puget  Sound  Pattern  Works  furnished  certain  drawings  and  patterns  between 
June  29  and  September  21,  1905,  for  which  there  remains  unpaid  the  sum  of 
$182.56;  that  said  drawings  and  patterns  were  used  in  the  making  and  cast- 
ing of  certain  metal  parts  of  the  steamer,  which  said  metal  parts,  so  cast 
from  said  drawings  and  patterns,  were  used  in  the  actual  construction  of 
the  vessel.  It  was  stipulated:  That  the  Chesley  Towboat  Company,  between 
June  and  August,  1905,  furnished  certain  towing  and  wharfage  for  the  material 
furnished  the  Puget  Sound  Engine  Works  for  the  construction  of  the  vessel ; 
that  said  material  so  towed  and  wharfed  by  the  said  towboat  company  ent- 
ered into  the  cost  of  the  construction  of  the  steamer;  that  the  balance  due 
is  $83.15;  that  the  Eyres  Transfer  Company,  between  May  and  September, 
1905,  carted  from  the  various  docks  to  the  plant  of  the  Puget  Sound  Engine 
Works  certain  material  for  use  in  the  construction  of  the  steamer,  and  paid 
advance  charges  to  carriers,  which  amounts  to  $55.32;  and  that  all  of  the 
material  so  carted,  and  upon  which  the  charges  were  paid,  was  used  upon 
the  steamer.  It  was  further  stipulated  that  the  steamer  was  completed  Sep- 
tember 21,  1905,  that  no  action  was  brought  by  the  government  of  the  United 
States  within  six  months  thereafter  upon  the  bond,  and  that  the  present 
action  was  brought  within  a  year  after  September  21,  1905. 

The  court  entered  a  judgment  against  the  defendant  Title  Guaranty  &  Trust 
Company,  and  in  favor  of  each  of  the  claimants.  The  court  also  allowed  at- 
torney fees  as  part  of  the  costs  in  favor  of  the  plaintifT  and  each  intervener, 
and  against  the  Title  Guaranty  &  Trust  Company.  Appellant  contends  such 
costs  are  not  proper. 

Graves,  Palmer  &  Murphy,  for  appellant  and  plaintiff  in  error, 
H.  T.  Grainger,  for  appellees  and  defendants  in  error. 

Before  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

HUNT,  District  Judge  (after  stating  the  facts  as  above).  The  rul- 
ings of  the  court  below  were,  in  effect,  that,  under  the  terms  of  the 
contract  entered  into,  the  vessel  was  a  "public  work"  within  the  provi- 
sions of  the  statute  entitled  "An  act  for  the  protection  of  persons 
furnishing  materials  and  labor  for  the  construction  of  public  works," 
approved  August  13, 1894  (28  Stat.  278,  c.  280  [U.  S.  Comp.  St.  1901, 
p.  2523] ),  as  amended  by  Act  Feb.  24,  1905,  c.  778,  33  Stat.  811  (U.  S. 
Comp.  St.  Supp.  1907,  p.  709).    The  act  of  1894  provides: 

"That  hereafter  any  person  or  persons  entering  into  a  formal  contract  with 
the  United  States  for  the  construction  of  any  public  building,  or  the  prosecu- 
tion and  completion  of  any  public  work  or  for  repairs  upon  any  public  build- 
ing or  public  work,  shall  be  required  before  commencing  such  work  to  exe- 
cute the  usual  penal  bond,  with  good  and  sufficient  sureties,  with  the  addi- 
tional obligations  that  such  contractor  or  contractors  shall  promptly  make 
payments  to  all  persons  supplying  him  or  them  labor  and  materials  in  the 
prosecution  of  the  work  provided  for  in  such  contract;  and  any  person  or 
persons  making  application  therefor,  and  furnishing  affidavit  to  the  depart- 
ment under  the  direction  of  which  said  work  is  being,  or  has  been,  prosecuted, 
that  labor  or  materials  for  the  prosecution  of  such  work  has  beim  supplied 
by  him  or  them,  and  payment  for  which  has  not  been  made,  shall  be  furnished 
with  a  certified  copy  of  said  contmct  and  bond,  upon  which  said  person  or 
persons  supplying  such  labor  and  materials  shall  have  a  right  of  action*  and 
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Shall  be  authorized  to  bring  suit  in  the  name  of  the  United  States  for  his  or 
their  use  and  benefit  against  said  contractor  and  sureties,  and  to  prosecute 
the  same  to  final  judgment  and  execution ;  provided,  that  such  action  and  its 
prosecutions  shall  involve  the  United  States  in  no  expense." 

The  amended  act  reads  as  follows : 

"That  hereafter  any  person  or  persons  entering  into  a  formal  contract  with 
the  United  States  for  the  construction  of  any  public  building,  or  the  prosecu- 
tion and  completion  of  any  public  work,  or  for  repairs  upon  any  public  build- 
ing or  public  work,  shall  be  required,  before  commencing  such  work,  to  exe- 
cute the  usual  penal  bond,  with  good  and  sufficient  sureties,  with  the  addi- 
tional obligation  that  such  contractor  or  contractors  shall  promptly  make 
payments  to  all  persons  supplying  him  or  them  with  labor  and  materials  in 
the  prosecution  of  the  work  provided  for  in  such  contract;  and  any  person, 
company,  or  corporation  who  has  furnished  labor  or  materials  used  in  the 
construction  or  repair  of  any  public  building  or  public  work,  and  payment 
for  which  has  not  been  made,  shall  have  the  right  to  intervene  and  be  made 
a  party  to  any  action  instituted  by  the  United  States  on  the  bond  of  the 
contractor,  and  to  have  their  rights  and  claims  adjudicated  in  such  action 
and  judgment  rendered  thereon,  subject,  however,  to  the  priority  of  the  dalm 
and  judgment  of  the  United  States.  If  the  full  amount  of  the  liability  of  the 
surety  on  said  bond  is  insufficient  to  pay  the  full  amount  of  said  claims  and 
demands,  then,  after  paying  the  full  amount  due  the  United  States,  the  re- 
mainder shall  be  dislxibuted  pro  rata  among  said  Interveners.  If  no  suit 
should  be  brought  by  the  United  States  within  six  months  from  the  comple- 
tion and  final  settlement  of  said  contract,  then  the  person  or  persons  supplying 
the  contractor  with  labor  and  materials  shall,  upon  application  therefor,  and 
furnishing  affidavit  to  the  del)artment  under  the  direction  of  which  said 
work  has  been  prosecuted  that  labor  or  materials .  for  the  prosecution  of 
such  work  has  been  supplied  by  him  or  them,  and  payment  for  which  has  not 
been  made,  be  furnished  with  a  certified  copy  of  said  contract  and  bond, 
upon  which  he  or  they  shall  have  a  right  of  action,  and  shall  be,  and  are 
hereby,  authorized  to  bring  suit  in  the  name  of  the  United  States  in  the  cir- 
cuit court  of  the  United  States  in  the  district  in  which  said  contract  was  to 
be  performed  and  executed,  irrespective  of  the  amount  in  controversy  in  such 
suit,  and  not  elsewhere,  for  his  or  their  use  and  benefit,  against  said  con- 
tractor and  his  sureties,  and  to  prosecute  the  same  to  final  judgment  and  exe- 
cution: Provided,  that  where  suit  is  instituted  by  any  of  such  creditors  on  the 
bond  of  the  contractor  it  shall  not  be  commenced  until  after  the  complete 
performance  of  said  contract  and  final  settlement  thereof,  and  shall  be  com- 
menced within  one  year  after  the  performance  and  final  settlement  of  said 
contract,  and  not  later ;  and  provided  further,  that  where  suit  is  so  instituted 
by  a  creditor  or  by  creditors,  only  one  action  shall  be  brought,  and  any 
creditor  may  file  his  claim  in  such  action  and  be  made  party  thereto  within 
one  year  from  the  completion  of  the  work  under  said  contract,  and  not  later. 
If  the  recovery  on  the  bond  should  be  inadequate  to  pay  the  amounts  found 
due  to  all  of  said  creditors,  judgment  shall  be  given  to  each  creditor  pro  rata 
of  the  amount  of  the  recovery.  The  surety  on  said  bond  may  pay  into  court, 
for  distribution  among  said  claimants  and  creditors,  the  full  amount  of  the 
sureties'  liability,  to  wit,  the  penalty  named  in  the  bond,  less  any  amount  which 
said  surety  may  have  had  to  pay  to  the  United  States  by  reason  of  the  execu- 
tion of  said  bond,  and  upon  so  doing  the  surety  will  be  relieved  from  further 
liability:  Provided  further,  that  in  all  suits  instituted  under  the  provisions 
of  this  act  such  personal  notice  of  the  pendency  of  such  suits,  informing  them 
of  their  right  to  intervene  as  the  court  may  order,  shall  be  given  to  all  known 
creditors,  and  in  addition  thereto  notice  of  publication  in  some  newspaper  of 
general  circulation,  published  in  the  state  or  town  where  the  contract  is  being 
performed,  for  at  least  three  successive  weeks,  the  last  publication  to  be  at 
least  three  months  before  the  time  limited  therefor.** 

Appellant's  counsel  earnestly  contend  that  the  view  of  the  lower 
court  is  erroneous,  and  argue  that  the  contract  of  the  Puget  Sound 
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Engine  Works  was  not  for  the  prosecution  or  completion  of  any  pub- 
lic work,  that  title  to  the  vessel  did  not  pass  to  the  government  until 
completion,  delivery,  and  acceptance,  and  that  the  laborers  and  mate- 
rialmen were  amply  protected  by  the  lien  laws  of  the  state  of  Wash- 
ington. 

The  purpose  of  the  ori^nal  act  of  1894  is  not  altered  by  the  amend- 
ment of  1905 ;  nor  does  the  amended  act  restrict  the  classes  of  persons 
who  are  entitled  to  the  benefits  of  the  bond  required.  As  the  Su- 
preme Court  has  said,  in  comparing  the  two  statutes,  the  amendment 
"shows  the  consistent  purpose  of  Congress  to  protect  those  who  fur- 
nish labor  or  material  in  the  prosecution  of  public  work."  Hill  v. 
American  Surety  Co.,  200  U.  S.  197,  26  Sup.  Ct.  168,  60  L.  Ed.  437. 
Undoubtedly,  Congress  meant  to  substitute  the  obligation  of  the  bond 
required  for  such  a  security  as  can  in  most  cases  be  obtained  by  at- 
taching a  lien  to  the  property  of  an  individual.  Such  purpose  har- 
monizes with  the  broad  object  of  the  whole  legislation,  which  is  the 
protection  of  persons  furnishing  materials  and  labor  for  public  work. 
As  protection  is  afforded  by  state  statute  to  the  materialman  by  filing 
a  lien  upon  a  building  erected  by  an  individual,  so  may  it  be  had 
through  an  obligation  to  the  United  States  in  contracts  for  the  con- 
struction of  public  works.  By  keeping  in  mind  that  the  intent  of  the 
statute  is  that  material  and  labor  actually  contributed  to  the  construc- 
tion of  the  work  shall  be  paid  for,  and  thus  that  the  materialman  and 
the  laborer  shall  be  protected,  construction  of  the  statute  and  bond  is 
quite  simple. 

In  United  States  v.  National  Surety  Co.,  92  Fed.  551,  34  C  C.  A. 
529,  the  Court  of  Appeals  for  the  Eighth  Circuit  said : 

"It  is  also  noticeable  that  in  Its  title  the  act  professes  to  be  one  for  the 
benefit  *of  persons  furnishing  materials  and  labor,'  and  that  In  the  body  of 
the  act  the  form  of  the  condition  to  be  inserted  In  the  bond  for  the.  benefit  of 
the  United  States  is  not  in  terms  prescribed;  the  only  provision  in  that  re- 
gard being  that  the  bond  shall  be  *the  usual  penal  bond' — ^meaning,  evidently, 
such  an  obligation  for  the  government's  o^n  protection  as  it  had  long  been  in 
the  habit  of  exacting  from  those  with  whom  contracts  were  made  for  the 
doing  of  public  work.  On  the  other  hand,  the  condition  for  the  benefit  of 
persons  who  might  furnish  materials  or  labor  is  carefuUy  prescribed.  Obvi- 
ously therefore  Congress  intended  to  aiford  full  protection  to  all  persons  who 
supplied  materials  or  labor  in  the  construction  of  public  buildings,  or  other 
public  works,  inasmuch  as  such  persons  could  claim  no  lien  thereon,  what- 
ever the  local  law  might  be,  for  the  labor  and  materials  so  supplied.  There 
was  no  occasion  for  legislation  on  the  subject  to  which  the  act  relates,  ex- 
cept for  the  protection  of  those  who  might  furnish  materials  or  labor  to 
persons  having  contracts  with  the  government.  The  bond  which  is  provided 
for  by  the  act  was  intended  to  perform  a  double  function:  In  the  first  place, 
to  secure  to  the  government,  as  before,  the  faithful  performance  of  all  ob- 
ligations which  a  contractor  might  assume  toward  it;  and,  in  the  second 
place,  to  protect  third  persons  from  whom  the  contractor  obtained  materials 
or  labor.  Viewed  in  its  latter  aspect,  the  bond,  by  virtue  of  the  operation 
of  the  statute,  contains  an  agreement  between  the  obligors  therein  and  such 
third  parties  that  they  shall  be  paid  for  whatever  labor  or  materials  they 
may  supply  to  enable  the  principal  in  the  bond  to  execute  his  contract  with 
the  United  States.  The  two  agreements  which  the  bond  contains,  the  one 
for  the  benefit  of  the  government,  and  the  one  for  the  benefit  of  third  persons, 
are  as  distinct  as  if  they  were  contained  in  separate  instruments;  the  gov- 
ernment's name  being  used  as  obligee  in  the  latter  agreement  merely  as  a 
matter  of  convenience." 
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It  IS  urged  that  the  contracts  contemplated  and  referred  to  in  the 
statute  are  only  those  which  have  to  do  with  public  buildings,  or  with 
such  works  as  fortifications,  river  and  harbor  improvements,  and 
other  works,  where  the  improvement  is  attached  to  the  soil,  and  where 
no  mechanic's  lien  could  attach  by  operation  of  any  state  statute. 
In  support  of  this  alignment,  the  appellant  quotes  from  an  opinion  of 
Attorney  General  Griggs,  dated  June  21,  1900.  A  careful  examina- 
tion of  the  reasoning  of  Attorney  General  Griggs  will  disclose  that 
he  laid  stress  upon  the  fact  that  the  statute  of  1894  was  intended,  in 
a  measure,  to  remedy  the  defect  in  prior  legislation  in  the  means  of 
collection  at  the  disposal  of  laborers  and  materialmen  against  contrac-  - 
tors  upon  permanent  public  works,  where  no  mechanic's  or  laborer's 
lien  would  attach  by  operation  of  any  state  statute.  He  emphasizes 
this  view  by  saying  that  no  such  reason  is  applicable  to  cases  of  the 
construction  of  a  specific  article,  not  attached  to  the  soil,  the  title  to 
which  is  not  in  the  United  States,  but  which  is  a  mere  movable  article, 
such  as  a  vessel,  the  whole  title  to  which  remains  in  the  contractors 
until  its  completion  and  acceptance  by  the  government.  The  opinion 
cannot  be  looked  upon  as  of  special  force  when  applied  to  the  case 
before  us,  because,  as  already  pointed  out,  it  is  expressly  provided,  by 
article  4  of  the  contract  involved,  that  the  portion  of  the  vessel  com- 
pleted and  paid  for  under  the  partial  payment  arrangement  shall  be- 
come the  property  of  the  United  States ;  the  party  of  the  second  part 
being  responsible  for  the  proper  care  of  sudi  portion  of  the  vessel  so 
paid  for  until  final  delivery  to  and  acceptance  by  the  United  States, 
as  more  particularly  specified  in  the  specifications. 

Again,  the  statute  extends  to  construction  not  only  of  any  public 
building,  but  to  the  prosecution  and  completion  of  "any  public  work," 
and  even  goes  farther  by  including  "repairs  upon  any  public  build- 
ing or  public  work."  There  is  no  limitation  that  it  shall  only  apply 
to  public  works  attached  to  the  soil,  and  where  it  is  agreed  that,  as 
fast  as  any  part  of  the  thing  upon  which  the  work  is  being  done  is 
completed  and  paid  for  under  a  percentage  plan,  such  completed  part 
becomes  the  property  of  the  United  States,  no  lien  under  a  state 
statute  could  be  enforced,  and  therefore  there  is  no  reason  for  ex- 
cluding the  construction  of  a  vessel  from  within  the  definition  of  a 
public  work. 

In  United  States  v.  Perth  Amboy  Ship  Building  &  E.  Co.  (C.  C.) 
137  Fed.  689,  the  court  said : 

"Counsel  cites  in  support  of  his  proposition  definitions  of  'ptibllc  works' 
from  the  Century  IMctionary  and  the  American  and  Engrlish  Encyclopedia  of 
Law,  Second  Edition.  Without  quarreling  with  these  definitions,  we  conclude 
that  the  meaning  of  the  words  'public  works'  in  the  act  is  broader  and  more 
comprehensive  than  the  dictionary  meaning  given  to  'public  works';  that 
•public  work*  is  susceptible  of  application  to  any  constructive  work  of  a 
public  character,  and  is  not  limited  to  fixed  works." 

In  American  Surety  Company  v.  Lawrenceville  Cement  Company 
ct  al.  (C.  C.)  110  Fed.  717,  Judge  Putnam  discussed  the  expressions 
used  in  the  statute  and  the  bonds  given  under  it,  and  held  that  the 
statute  of  1894  does  not  have  the  same  aspect  as  the  ordinary  lien 
statutes  of  a  state,  which  are  generally  held  to  cover  only  what  has 
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been  added  to  the  value  of  the  property  against  which  the  Jien  is 
asserted.  He  points  out  that  the  underlying  equity  of  such  ordinary 
Hen  statutes  requires  them  to  be  so  limited  in  their  application,  but 
that  the  act  of  Congress  referred  to  and  the  bond  given  are  susceptible 
of  a  more  liberal  construction,  which  should  be  applied  as  may  be  nec- 
essary to  effect  the  purpose  for  which  the  bond  of  the  contractor  is 
given. 

The  Supreme  Court  of  the  state  of  Washington  approved  Judge 
Putnam's  opinion,  and  held  that  recovery  could  be  had  for  the  furni- 
ture for  lighthouse  keeper's  residences  under  the  provisions  df  the  con- 
tract and  bond  then  under  consideration  by  the  court.  United  States, 
to  Use  of  Standard  Furniture  Co.,  v.  iEtna  Indemnity  Co.  et  al.,  40 
Wash.  87,  82  Pac.  171. 

Clarkson  v.  Stevens,  106  U.  S.  506,  1  Sup.  Ct.  200,  27  L.  Ed  139, 
is  also  cited  by  appellant.  The  contract  in  that  case  contained  a  pro- 
vision that  the  Secretary  of  the  Navy  should  appoint  some  person, 
whom  Stevens,  the  contractor,  should  admit  within  his  establishment 
for  the  purpose  of  receiving  and  receipting  for,  on  account  of  the 
Navy  Department,  all  materials  delivered  therein  for  constructing  the 
steamer,  which  materials,  when  so  received  and  receipted  for,  should 
be  distinctly  marked  with  the  letters  "U.  S.,"  and  should  become  the 
property  of  and  belong  to  the  United  States.  The  Secretary  of  the 
Navy  agreed  to  pay  as  the  price  of  the  steamer,  when  fully  completed 
and  delivered  in  conformity  with  the  contract,  a  certain  sum.  Pay- 
ments were  to  be  made  from  time  to  time  until  a  certain  amount  had 
been  paid,  when  inspection  was  to  be  had,  and,  if  there  should  be  a 
certification  that  the  vessel  could  be  fully  completed  according  to  con- 
tract for  the  remaining  balance  which  might  then  be  due,  that  the 
payment  of  further  bills  should  continue.  It  was  also  provided  that 
when  Stevens  should  have  fully  completed  the  steamer,  and  she  should 
have  been  delivered  to  and  received  by  the  agent  of  the  United  States, 
the  full  amount  of  the  price  remaining  unpaid  and  to  become  due  when 
she  should  be  fully  completed  and  accepted  was  required  to  be  paid, 
and  a  mortgage  security  was  to  be  canceled  and  returned.  The  con- 
tention of  the  plaintiffs  in  error  in  that  case  was  that  the  title  to  the 
uilfinished  vessel  passed,  as  the  work  progressed,  to  the  United  States, 
and  became  vested,  together  with  a  right  to  enforce  the  contract  for 
its  completion,  and  the  security  of  the  mortgage  as  against  the  estate 
of  Stevens.  The  Court  of  Errors  and  Appeals  of  New  Jersey  held 
that  the  title  to  the  ship  never  vested  in  the  United  States  as  owner. 
The  Supreme  Court,  through  Justice  Mathews,  decided  that  tiie  in- 
tent which  controlled  the  construction  of  agreements  such-  as  was  made 
was  to  be  ascertained  by  the  terms  of  the  contract  and  the  circum- 
stances attending  the  transaction,  and  that  the  fact  that  advances  were 
made  out  of  the  purchase  money,  according  to  the  contract  for  the 
cost  of  the  work,  as  it  progressed,  and  that  the  government  was 
authorized  to  require  the  presence  of  an  agent  to  join  in  certifying 
to  the  accounts,  were  not  conclusive  evidence  of  the  intent  that  the 
property  in  the  ship  should  vest  in  the  United  States  prior  to  final 
delivery,  and,  furthermore,  that  it  did  not  follow  that,  because  the 
materials  provided  for  were  declared  to  be  the  property  of  the  Unit- 
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td  States,  it  was  intended  that  they  should  remain  so  after  becom- 
ing part  of  the  structure.  "Such  a  precaution,"  said  Justice  Math- 
ews, "might  well  have  been  suggested,  as  a  security  against  a  diver- 
sion of  the  materials  to  any  unauthorized  use,  to  preserve  them  to  the 
United  States,  in  case,  by  reason  of  the  failure  of  the  work,  or  from 
any  other  cause,  they  should  not  be  used  in  the  vessel."  The  case  is 
readily  distinguished  from  that  before  us,  when  it  is  observed  that 
the  contract  between  Stevens  and  the  United  States  contained  no  pro- 
vision that  the  portion  of  the  vessel,  as  it  was  completed  and  paid  for, 
should  become  the  property  of  the  United  States. 

The  recent  decision  of  the  Supreme  Court,  in  Ellis  v.  United  States, 
206  U.  S.  246,  27  Sup.  Ct.  600,  61  L.  Ed.  1047,  accords  with  the  view 
that  we  take  of  the  contract  and  bond  involved  in  the  present  suit. 
The  questions  there  considered  by  the  court  arose  under  indictments 
and  informations  filed  under  Act  Aug.  1,  1892,  c.  352.  27  Stat.  340 
(U.  S.  Comp.  St.  1901,  p.  2521),  relating  to  the  limitation  of  the 
hours  of  service  of  laborers  and  mechanics  employed  upon  the  public 
works  of  the  United  States.  The  statute  referred  to  provides  that 
employment  of  laborers  and  mechanics  employed  by  the  government 
or  by  any  contractor  ''upon  any  of  the  public  works  of  the  United 
States  *  *  *  is  hereby  limited  and  restricted  to  eight  hours  in 
any  one  calendar  day."  The  words  "the  public  works"  led  the  court 
to  conclude  that  the  objects  of  the  labor  referred  to  must  have  some 
kind  of  permanent  existence  and  structural  unity.  Justice  Holmes 
said : 

"Both  of  the  phrases  to  be  construed  admit  a  broad  enough  interpretation 
to  cover  these  cases,  but  the  question  is  whether  that  interpretation  la  rea- 
sonable, and,  In  a  penal  statute,  fair.  Certainly  they  may  be  read  in  a  nar- 
rower sense  with  at  least  equal  ease.  The  statute  says  'laborers  and  me- 
chanics ♦  •  ♦  employed  ♦  •  •  upon  any  of  the  public  works.'  It 
does  not  say,  and  no  one  supposes  it  to  mean,  'any  public  work.*  The  words 
•upon*  and  'any  of  the*  and  the  plural  'works*  import  that  the  objects  of 
labor  referred  to  have  some  kind  of  permanent  existence  and  structural  unity, 
and  are  severally  capable  df  being  regarded  as  complete  wholes.  *  *  *  It 
is  unnecessary  to  lay  special  stress  on  the  title  ix>  the  soil  in  which  the  chan- 
nels were  dug,  but  it  may  be  noticed  that  it  was  not  in  the  United  States. 
The  language  of  the  acts  is  'public' works  of  the  United  States.'  As  the  works 
are  things  upon  which  the  labor  is  expended,  the  most  natural  meaning  of 
'of  the  United  States*  is  belonging  to  the  United  States.'* 

But  an  important  difference  exists  between  the  statute  quoted  from, 
regulating  hours  of  labor,  and  the  act  of  1894,  supra,  requiring  a  bond 
by  a  contractor.  In  the  one,  the  words  of  the  statute  are  "any  of  the 
public  works"  of  the  -United  States,  while,  in  the  other,  they  are 
"the  prosecution  of  any  public  work,  or  for  repairs  upon  any  public 
building  or  public  work."  Thus,  the  statute  requiring  the  bond  is  more 
comprehensive  than  that  controlling  the  hours  for  laborers  and  me- 
chanics employed  upon  any  of  the  public  works,  and  contains  the 
more  general  words,  which  the  Supreme  Court  says  do  not  occur  in 
the  law  regulating  hours. 

Finally,  taking  the  language  of  the  contract  for  the  construction 
of  the  steamer  Harris,  and  the  bond,  and  construing  them  with  re- 
lation to  the  statute,  our  opinion  is  that  it  was  agreed  upon  and  intend- 
1C3  F.— 12 
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ed  by  the  parties  that  the  property  should  be  passed  to  the  United 
States  as  any  part  or  parts  thereof  should  be  completed,  and  that  such 
parts  so  paid  for  did  pass,  that  the  work  was  a  public  one,  and  that 
the  ruling  of  the  lower  court  applying  the  statute  of  1894  as  amend- 
ed was  correct 

Appellant  also  claims  that  it  has  been  deprived  of  a  priority  right 
of  the  United  States ;  but  no  claim  of  the  United  States  is  before  this 
court,  and  none  such  appears  to  have  been  before  the  court  below. 
The  point  is  not  material. 

It  is  contended  that  the  United  States  ought  to  have  been  made  a 
party  to  this  suit;  but  the  United  States  failed  to  institute  any  suit 
and  failed  to  assert  any  rights  by  intervention.  It  does  not  appear  to 
have  had  any  interest  in  this  action.  Under  the  amended  act,  the 
United  States  has  a  priority  under  certain  conditions:  It  may  pro- 
tect such  prior  right  by  bringing  suit  on  the  bond  within  six  months 
after  the  completion  and  final  settlement,  under  the  contract;  but, 
if  no  such  suit  is  brought,  then  a  creditor  can  sue,  and  all  creditors 
have  a  right  to  intervene  within  a  year.  It  would  seem  that  the  United 
States,  having  failed  to  sue,  or  to  intervene  in  a  suit  brought,  cannot 
claim  against  the  surety  by  reason  of  the  execution  of  the  bond. 

It  is  said  that  application  by  affidavit  to  the  department  under  whose 
direction  the  work  of  constructing  the  vessel  was  performed  was  a 
condition  precedent  to  bringing  the  suit.  The  amended  statute  contem- 
plates that  the  person  who  may  wish  to  bring  a  suit  shall  file  an  affida- 
vit of  his  claim  ^yith  the  department  having  charge  of  the  work  for 
which  the  bond  has  been  given,  and  obtain  a  certified  copy  of  the  con- 
tract and  bond  upon  which  right  of  action  is  given.  The  object  of 
this  requirement  is  to  protect  the  department  of  the  government  which 
may  be  concerned  from  being  required  to  give  information  upon  any 
simple  request  as  to  the  nature  of  the  contract  and  bond  under  which 
the  contractor  may  be  performing  his  contract,  and  also  to  show  good 
faith  and  interest  in  the  subject-matter.  But  we  do  not  think  that 
jurisdiction  is  lacking,  unless  such  an  affidavit  has  been  filed. 

Objection  is  made  to  thfe  claims  of  the  Eyres  Transfer  Company, 
Chesley  Towboat  Company,  AUmond  *  Company,  and  Puget  Sound 
Pattern  Works,  upon  the  ground  that  bills  for  the  labor  and  materials 
furnished  by  these  several  parties  are  not  within  the  purview  of  the 
bond.  The  Eyres  Transfer  Company  claimed  cartage  and  freight 
money  paid  out.  It  was  not  a  common  carrier,  protected  by  its  lien  on 
freight  carried,  but  was  a  local  transfer  company  engaged  in  the  busi- 
ness of  cartage  and  delivering.  In  American  Surety  Company  v. 
Lawrenceville  Cement  Company,  supra,  a  claim  for  hauling  material 
from  a  regular  steamboat  landing  to  the  place  where  the  work  was 
being  performed  was  allowed  under  the  following  ruling,  which  we 
approve : 

"We  think  the  master  was  too  strict  with  reference  to  some  minor  claims 
for  transportation.  Clearly,  he  was  right  in  his  Illustrative  suggestion  which 
led  up  to  his  conclusion  with  reference  to  claims  for  trucking  and  water 
carriage.  As  stated  by  him,  the  carrier  ordinarily  has  a  lien  for  his  freight, 
which  Is  a  suflacient  protection  for  him.  Therefore,  in  cases  of  transportation 
by  a  carrier  from  distant  points,  or,  indeed,  from  another  port  than  the 
port  at  which  the  contractor's  work  is  being  done,  the  carrier  would  not 
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ordinarily  be  protected  by  the  statutory  bond,  for  two  reasons:  First  trans- 
portation for  considerable  distances  in  tlxe  regular  course,  by  tlie  ordinary 
lines  of  either  steam,  sail  or  rail,  cannot  easily  be  brought  within  the  words 
of  the  statute,  'supplying  labor  or  materials';  and,  second,  inasmuch  as 
carriage  of  that  character,  especially  under  an  ordinary  bill  of  lading,  or 
its  equivalent,  creates  a  well-recognized  lien  for  freight,  the  equitable  rule 
would  apply  that  a  carrier,  under  such  circumstances,  cannot  give  up  his 
cargo,  and  enforce  his  claim  against  a  mere  surety,  after  he  has  so  placed 
himself  that  the  surety  cannot  be  subrogated  to  the  security  wiiich  the  law 
gave.  The  first  objection,  however,  does  not  necessarily  apply  to  truckmen 
who  are  moving  materials  from  a  place  of  landing  to  the  exact  locality  of 
the  work  under  contract,  although  the  distance  may  be  somewhat  consider- 
able, nor  to  water-borne  transportation  carried  on  by  the  servants  of-  the 
contractor,  or  for  short  distances  without  the  aid  of  steam  or  a  fully  equip- 
ped vessel.  The  second  objection,  moreover,  must  not  be  carried  to  an 
extreme;  otherwise  it  would  defeat  the  practical  operation  of  the  statute. 
Every  person  selling  materials  for  cash  holds  a  lien  for  the  purchase  money 
until  he  voluntarily  waives  It  by  delivery,  and  every  person  engaged  in  trans- 
iwrtation,  who  is  not  the  mere  servant  of  the  owner  of  the  merchandise 
transported,  holds  a  carrier's  lien,  even  though  the  carriage  is  of  miscel- 
laneous parcels,  over  short  distances  in  the  immediate  locality,  and  at  fre- 
quent, irregular  Intervals.  Nevertheless,  with  reference  to  each,  such  liens 
are  not  ordinarily  Insisted  on.  and  It  would  be  an  unreasonable  construction 
of  the  statute  to  hold  that  It  intended  to  interfere  with  the  convenience  of 
minor  dealings  in  such  methods  as  the  usual  practices  establish.  Therefore, 
as  already  stated  with  reference  to  either  class,  to  insist  on  the  fact  that 
the  lien  is  waived,  and  short  credit  given,  would  defeat  the  beneficial  pur- 
pose of  the  statute  and  the  practical  ends  which  it  is  intended  to  accomplish."  - 

We  cannot  approve,  though,  of  the  claim  of  the  Eyres  Company  for 
freight  money  advanced  to  the  carriers  and  added  to  the  cartage  bill. 

The  claim. of  the  Chesley  Towboat  Company  was  for  wharfage. 
Such  a  claim  seems  to  be  within  the  reasonable  purview  of  the  statute. 
United  States  v.  Morgan  (C.  C.)  Ill  Fed.  474. 

The  claims  of  the  Allmond  Company  and  thePuget  Sound  Pat- 
tern Works  were  for  patterns  furnished  to  the  molding  department  of 
the  Puget  Sound  Engine  Works.  The  patterns  were  used  for  the  cast- 
ings which  went  into  the  vessel.  Why  should  not  those  who  furnished 
the  patterns  be  protected  as  are  those  who  erect  the  scaffolding  upon 
which  carpenters  stand,  in  doing  their  work  upon  the  actual  construc- 
tion of  a  ship  ?    We  believe  they  should  be. 

The  point  is  made  that  the  claims  of  laborers  and  materialmen  are 
not  assignable  under  the  act ;  but  in  United  States,  to  the  Use  of  Fidel- 
ity National  Bank  of  Spokane,  v.  Rundle  et  al,  100  Fed.  400,  40  C. 
C.  A.  450,  the  right  of  laborers  and  materialmen  to  enforce  the  obliga- 
tion of  the  sureties  on  the  bond  of  a  contractor  for  government  work, 
as  required  by  28  Stat.  278,  was  held  to  be  assignable. 

Error  is  assigned  upon  the  action  of  the  court  in  allowing  each  of 
the  interveners  a  statutory  fee  of  $10,  taxed  as  costs.  The  decision  in 
the  case  of  The  Oregon,  133  Fed.  609,  68  C.  C.  A.  603,  sustains  the 
action  of  the  lower  court. 

It  is  unnecessary  to  discuss  the  other  points  raised  by  appellant. 
We  have  examined  them  all  and  find  no  reason  to  reverse  the  decision. 

The  judgment  will  be  modified  by  reducing  the  amount  awarded  to 
the  Eyres  Company  by  deducting  $55.32,  amount  of  freight  money 
paid.  As  so  modified,  the  judgment  in  favor  of  that  particular  claim- 
ant will  be  affirmed,  and  the  judgments  in  favor  of  all  other  claimants 
will  be  affirmed. 
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In  re  COLiB. 

FIRST  NAT.  BANK  OF  BIDDEFORD  et  al.  T.  COLE. 

(Circuit  Court  of  Appeals,  First  Circuit    October  24,  1907.    On  Reliearing, 

February  5,  1908.) 

No.  686. 

1.  Bankrdptct— Orders— Refusal  to  Obey— Contempt. 

If  a  bankrupt  willfully  disregards  an  order  of  the  court  requiring  pay- 
ment of  money  to  the  trustee,  he  may  be  proceeded  against  for  con- 
•  tempt  under  the  general  powers  vested  in  superior  courts  of  judicature, 
or  under  Bankr.  Act  July  1,  1898,  c.  Wl,  §  2.  30  Stat  545,  546  (U.  S. 
Comp.  St  1901,  p.  3420). 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  6,  Bankruptcy,  $  166.] 

2.  Same— Review— Mode. 

Where  a  proceeding  in  the  District  Court  against  a  bankrupt  for  con- 
tempt in  refusing  to  comply  with  an  order  of  the  court  requiring  her  to 
pay  money  to  the  trustee  is  taken  by  virtue  of  the  authority  conferred  on 
District  Courts  in  bankruptcy  by  Bankr.  Act  July  1,  1898,  c.  541,  §  2,  30 
Stat.  545,  546  (U.  S.  Comp.  St.  1901,  p.  3420),  the  proper  mode  of  obtaining 
a  review  of  the  proceeding  is  by  a  petition  for  revision  under  such  act. 

[Ed.  Note. — Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re 
Eggert,  43  C.  C.  A.  9.] 

8.  Same— Scope  of  Review— Opinions  or  Trial  Court. 

Where  such  a  proceeding  for  contempt  was  based  on  Bankr.  Act  July 
1,  1898,  c.  541,  §  2,  30  Stat  545,  546  (U.  S.  Comp.  St  1901,  p.  3420),  on  a 
petition  for  revision  the  Court  of  Appeals  may  revise  any  question  of 
law  as  to  which  It  may  justly  infer  from  the  record,  including  the  opin- 
ions of  the  District  Court,  that  such  court  reached  a  conclusion,  whether 
formally  expressed  or  presented  or  not 

4.  Same— Record— Character  of  Proceedings. 

In  proceedings  against  a  bankrupt  for  contempt  in  refusing  to  obey  an 
order  for  the  payment  of  money  to  the  trustee,  the  record  should  show 
that  an  issue  had  been  made  on  the  question  of  contempt,  and  that  the 
bankrupt  adjudged  guilty  thereof  had  had  an  opportunity  to  be  heard 
thereon. 

6.  Bankruptcy  —  Contempt— Nature  of  Proceedings— Pleadino— Evidence. 
Contempt  proceedings  against  a  bankrupt  are  not  required  to  be  form- 
al, but  may  be  instituted  by  a  petition  sufficient  •  to  notify  the  bankrupt 
of  the  charge  made  against  him,  which  may  be  established  by  affidavits. 

6.  Same— Petition. 

A  petition  in  contempt  against  a  bankrupt  for  refusing  to  comply  with 
an  order  directing  her  to  pay  money  to  her  trustee  was  defective,  where  it 
was  only  such  as  would  be  required  for  ordinary  supplementary  pro- 
ceedings for  the  recovery  of  a  debt,  and  did  not  allege  that  her  failure 
was  willful  or  was  not  caused  by  mere  inability. 

7.  Same— Orders— Contempt— Evidence. 

In  a  contempt  proceeding  against  a  bankrupt  for  failure  to  comply  with 
an  order  directing  her  to  pay  money  to  her  trustee,  evidence  held  in- 
sufficient to  show  that  she  had  such  control  of  the  money  at  the  time  the 
order  was  entered  as  enabled  her  to  comply  therewith  so  as  to  render 
her  failure  to  do  so  willful. 

8.  Same— Remedies  of  Trustee. 

That  a  bankrupt's  trustee  was  not  able  to  compel  her  to  pay  over  money 
In  accordance  with  the  order  of  the  court  by  contempt  proceedings  for 
failure  to  show  that  the  bankrupt  had  such  control  of  the  fund  at  the 
time  the  order  was  made  as  to  have  enabled  her  to  comply  therewith  did 
not  prevent  the  trustee  from  perusing  any  other  remedies  given  for  the 
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oolleetlGii  of  a  Judgment  from  an  Insolvent  debtor  for  the  recovery  of  such 
fund. 

Elbridge  R.  Anderson   (Charles  W,  Bartlett,  on  the  brief),  for 
petitioner. 
Benjamin  Cleaves,  for  respondents. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH,  Dis- 
trict Judge. 

PER  CURIAM.  The  court  has  no  question  as  to  adhering  to  its 
opinion  passed  down  on  February  16,  1906,  in  Annie  M.  Cole,  peti- 
tioner, No.  618,  that  the  order  then  under  consideration  is  valid  in 
so  far  as  it  may  be  regarded  as  a  legal  judgment  against  Mrs.  Cole 
for  the  amount  therein  named;  but  the  question  before  us  now  is 
whether  that  judgment  can  be  enforced  only  in  the  ordinary  way  in 
which  civil  judgments  rendered  by  the  federal  courts  are  enforced, 
or  whether  the  further  order  of  the  District  Court  providing  for  en- 
forcing it  by  summary  proceedings  involving  imprisonment  of  the 
petitioner  may  also  be  availed  of  under  the  circumstances.  Therefore 
the  court  desires  reargument  on  the  following  questions: 

First,  what  portion  of  the  records  and  proceedings  in  bankruptcy 
relating  to  Annie  M.  Cole,  and  what  facts,  may  the  District  C6uri,  or 
may  this  court,  properly  consider  with  reference  to  the  subject-matter 
of  the  pending  petition  ? 

Second,  can  the  order  brought  in  question  by  the  pending  petition 
be  regarded  as  valid,  or  be  enforced,  unless  it  is  shown  that  the  peti- 
tioner, Mrs.  Cole,  had  at  the  date  of  said  order  funds,  or  could  then 
have  obtained  funds,  from  which  the  payment  of  the  amount  ordered 
to  be  paid  by  her  could  then  have  been  made  or  in  any  way  secured  ? 

Third,  what  are  the  facts,  pro  and  con,  bearing  on  all  the  topics 
involved  in  the  last  preceding  question? 

Ordered  that  the  case  be  reargued  at  the  January,  1908,  session  on 
the  questions  propounded  by  the  per  curiam  passed  down  this  day, 
and  that  printed  briefs  in  reference  thereto  be  filed  on  or  before  De- 
cember 21,  1907. 

On   Rehearing. 

PUTNAM,  Circuit  Judge.  This  petition  relates  to  the  same  pro- 
ceeding as  that  out  of  which  our  opinion  arose  which  we  passed  down 
on  February  16,  1906  (144  Fed.  392;,  75  C.  C.  A.  330),  namely,  an 
order  of  the  District  Court  of  March  4,  1905,  that  the  bankrupt  pay 
certain  moneys  to  her  trustee  in  bankruptcy.  As  a  sequence  thereto, 
the  District  Court,  on  November  6,  1906,  after  suitable  intervening 
proceedings,  entered  an  order  that  Mrs.  Cole  stand  conjmitted  to  the 
marshal  of  the  district,  to  be  incarcerated  until  she  delivered  to  her 
trustee  in  bankruptcy  $2,425,  or  until  otherwise  discharged.  The  pe- 
tition before  us  was  filed  under  the  statutes  in  bankruptcy  to  revise 
this  order  of  committal  in  matters  of  law.  The  order  was  in  pursuance 
of  a  petition  filed  by  the  trustee  in  bankruptcy  on  June  4,  1906,  setting 
out  that  Mrs.  Cole  had  not  paid  over  the  moneys  required  by  the 
District  Court,  as  we  will  more  fully  show.  The  propositions  of  the 
present  petitioner  which  we  need  to  consider  are:     First,  that  the 
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District  Court  admitted  proofs  which  it  should  not  have  admitted; 
and,  second,  that  there  were  not  proofs  to  justify  the  District  Court 
in  making  the  order  of  committal. 

If  Mrs.  Cole,  who  had  been  adjudged  a  bankrupt  by  the  District 
Court,  has  willfully  disregarded  its  order  in  reference  to  the  payment 
of  money  to  the  trustee,  she  might  be  proceeded  against  under  the 
general  powers  vested  in  superior  courts  of  judicature  with  reference 
to  contempt,  or,  also,  under  the  second  section  of  the,  act  of  July  1, 
1898,  c.  541,  30  Stat.  545,  546  (U.  S.  Comp.  St.  1901,  p.  3420),  which 
authorizes  the  District  Courts  in  bankruptcy  "to  enforce  obedience  by 
bankrupts,  officers  and  other  persons  to  all  lawful  orders,  by  fine  or 
imprisonment  or  fine  and  imprisonment."  If  the  proceeding  in  the 
District  Court  was  taken  by  virtue  of  the  specific  provision  of  the 
statute,  it  would  be  the  natural  presumption  that  the  proper  method 
of  reaching  us  would  be  that  which  was  in  fact  availed  of,  namely,  a 
petition  for  revision  under  the  same  act.  If^  on  the  other  hand,  the 
proceeding  in  the  District  Court  had  relation  to  the  general  powers 
vested  in  superior  courts  of  judicature  with  reference  to  contempts, 
the  question  would  at  once  arise  whether  the  present  petitioner,  Mrs. 
Cole,  should  not  have  come  to  us  by  writ  of  error.  The  parties  them- 
selves have  made  no  issue  as  to  either  of  these  topics;  but,  as  this 
application  is  without  precedent  in  this  court,  and  without  authoritative 
exposition  in  all  respects  in  the  Supreme  Court  or  in  other  Circuit 
Courts  of  Appeals,  and  as  'the  extent  to  which  the  conclusions  in  the 
District  Court  may  be  reviewed  may  depend  on  the  nature  of  the 
proceeding  there,  as  also  on  the  method  taken  to  obtain  a  review  there- 
of by  this  court,  it  is  advisable  that  we  should  explain  the  position 
further. 

When  a  case  comes  up  on  writ  of  error  with  reference  to  a  jury- 
waived  trial  of  a  civil  case,  or  to  a  proceeding  for  contempt  accord- 
ing to  the  ordinary  course  of  the  common  law,  the  then  method  of 
raising  questions  which  do  not  appear  on  the  face  of  the  pleadings 
would,  if  applied  to  this  record,  very  much  limit  the  scope  of  our 
examination  with  regard  to  the  merits.  If,  on  the  other  hand,  the 
proceeding  in  this  case  was  that  especially  authorized  by  the  second 
section  of  the  act  of  July  1,  1898,  so  that  a  petition  to  revise  would 
presumably  be  the  ordinary  way  of  reaching  us,  and  if,  on  any  petition 
to  revise  like  that  before  us,  we  are  not  restricted  as  we  would  be  on 
a  writ  of  error,  our  outlook  is  much  broadened,  and  we  are  authorized 
to  search  the  opinions  filed  in  the  District  Court,  although  not  a  part 
of  the  record  in  the  strict  sense  of  the  word,  for  the  purpose  of  ascer- 
taining at  large  what  were  in  fact  the  issues  which  that  court  con- 
sidered. While  such  opinions  cannot  be  referred  to  for  the  purpose 
of  eking  out  findings  of  fact  when  those  findings  are  required  to  be 
of  record,  yet  they  are  constantly  made  use  of  when,  as  for  example 
on  a  writ  of  error  from  the  Supreme  Court  to  a  state  tribunal,  the 
appellate  triblmal  is  at  liberty  to  ascertain  at  large  the  propositions 
of  the  common,  or  statute,  or  constitutional  law,  on  which  the  case 
proceeded.  This  is  a  clear  rule,  a  very  late  application  of  which  is  in 
Burt  V.  Smith,  203  U.  S  129,  134,  27  Sup..  Ct.  37,  51  L.  Ed.  121.  As 
the  parties  have  freely  discussed  the  case  at  large  without  objection 
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cm  either  side,  we  feel  safe  to  adopt  the  broader  view,  and  it  is  our 
present  opinion  that  it  is  our  right  so  to  do.  We  are  supported  in 
this  by  Mueller  v.  Nugent,  184  U.  S.  1,  22  Sup.  Ct.  269,  46  L.  Ed. 
405.  On  the  whole,  we  accept  for  this  case  the  position  that  the  pro- 
ceeding in  the  District  Court  was  by  virtue  of  the  statutory  provision 
expressly  authorizing  it  to  compel  obedience  to  its  orders;  that  the 
way  for  any  party  dissatisfied  with  the  conclusion  of  that  court  to 
reach  us  was  by  a  petition  for  review ;  that  on  such  petition  we  can 
revise  any  question  of  law  as  to  which  we  may  justly  infer  that  the 
District  Court  reached  a  conclusion,  whether  formally  expressed  or 
not,  and  whether  or  not  formally  presented ;  and  that,  to  that  end,  we 
may  search,  not  only  the  record  in  that  court,  but  also  its  opinions.' 

As'said  in  the  opinion  passed  down  by  us  on  Febsuary  16,  1906, 
already  referred  to,  the  District  Court  proceeded  originally  by  a  con- 
solidated order,  directing  the  bankrupt  to  turn  over  to  the  trustee  the 
money  in  controversy,  and  also  directing  that,  in  default  thereof,  she 
should  be  committed.  There  is  no  doubt  that  that  order  was  sup- 
ported by  some  precedents;  but  it  seemed  to  us  not  consonant  with 
the  rules  intended  for  the  protection  of  personal  liberty,  which  rules 
ought  to  be  applied  with  special  strictness  where  the  imprisonment 
of  a  citizen  is  in  any  extent  absolutely  at  the  control  of  a  single  judge, 
as  is  the  fact  here.  Therefore  we  followed  the  practice  in  this  par- 
ticular shown  by  Mueller  v.  Nugent,  184  U.  S.,  at  page  5,  22  Sup. 
Ct.  at  page  269,  46  L.  Ed.  405.  The  proceedings  there  were  more 
summary  than  before  us;  but  the  clear  essentials  were  preserved  as 
we  directed  them  to  be  preserved  here,  in  that  the  order  to  turn  over 
the  property  was  entered,  notice  thereof  given  to  the  individual  against 
whom  it  ran,  with  an  interval  of  time  to  comply  therewith,  and  a  re- 
fusal so  to  do,  before  any  order  was  issued  as  against  one  in  con- 
tempt. The  f^ct  that  we  thus,  in  a  certain  sense,  dissevered  the  pro- 
ceedings, gave  rise  to  the  contention  now  made  as  to  what  proofs 
were  properly  cognizable  by  the  District  Court  on  the  precise  issue 
now  before  us. 

In  our  opinion  we  said  that: 

'*A  proceeding  for  contempt  Is  of  a  difTerent  character  from  one  resulting  in 
a  mere  order  for  the  payment  of  money  to  a  triistee  in  bankruptcy." 

We  also  added: 

"It  is  claimed  that  it  is  criminal  in  its  nature,  while  an  order  for  the  mere 
payment  of  money  is  purely  civil ;  that  it  would  be  justified  only  by  the  "proof  s 
and  the  amount  of  proofs  requisite  on  ordinary  criminal  issues;  and  that  it 
is  in  effect  an  independent  proceeding  which  can  be  initiated  only  after  an 
order  for  payment  of  money  has  l>een  disobeyed,  and  on  an  order  to  show 
cause,  or  some  other  new  notice,  given  to  the  person  alleged  to  be  in  default" 

On  the  present  proceeding,  the  petitioner,  Mrs.  Cole,  seems  to  as- 
sume that  we  ruled  all  that  we  said  was  claimed  by  her.  We  were  so 
far  therefrom  that  we  added  that  it  was  sufficient  then  to  say  that 
the  record  did  not  show  that  she  had  had  any  day  in  court  on  the 
question  of  contempt.  The  sum  and  substance  of  all  we  authorita- 
tively ruled  was  that  the  record  should  show  that  an  issue  had  been 
made  in  some  way  on  the  question  of  contempt,  and  that  the  person 
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adjudged  guilty  thereof  had  had  an  opportunity  to  be  heard  in  refer- 
ence thereto. 

It  now  becomes  necessary  for  us  to  take  a  definite  position  with 
regard  to  some  of  the  propositions  which  we  then  left  open,  because 
now  it  is  apparently  claimed  by  the  petitioner  that  the  proceeding 
against  her  for  contempt  is  not  merely  criminal  in  its  character,  but 
is  governed  by  the  strict  rules  of  ordinary  criminal  proceedings,  even 
apparently  to  such  an  extent  that  the  allegations  of  the  petition  that 
she  be  incarcerated  for  disobedience  of  an  order  for  payment  of  mon- 
ey must  be  supported  by  new  proofs  covering  all  the  issues  made  there- 
by, and  by  witnesses  confronting  her  in  accordance  with  the  sixth 
amendment  to  the  Constitution.  The  precise  point  is  that  the  learned 
judge  of  the  Qistrict  Court,  in  connection  with  the  petition  for*  com- 
mittal, not  only  heard  witnesses  produced  before  him  after  the  filing 
thereof,  including  Mrs.  Cole,  but  also  to  a  certain  extent  improperly 
examined  the  prior  proceedings.  The  details  we  will  come  to  here- 
after. At  the  outset  we  may  say  it  is  enough  for  us  to  show  generally 
on  this  point  that,  while  the  petition  that  Mrs.  Cole  should  be  incar- 
cerated for  contempt  may  well  have  raised  to  a  certain  extent  a  new 
issue,  as,  for  example,  the  specific  issue  suggested  by  our  previous 
opinion,  whether  or  not  there  was  in  fact  an  inability  to  obtain  pos- 
session of  the  funds  in  question,  which  it  appears  from  the*  record 
were  actually  in  the  hands  of  her  husband,  and  while  also  it  seems  to 
be  conceded  on  alh  sides  that,  before  committing  for  contempt,  the 
court  should  be  satisfied  beyond  a  reasonable  doubt  of  a  willful  refusal 
or  a  willful  act  on  the  part  of  the  person  proceeded  against,  yet  neither 
the  sixth  amendment  to  the  Constitution,  nor  any  principle  shadowed 
out  by  it,  has  strict  application  to  proceedings  of  the  character  before 
us.  Eilenbecker  v.  Plymouth  County,  134  U.  S.  31,  39,  10  Sup.  Ct. 
424,  33  L.  Ed.  801.  In  re  Debs,  158  U.  S.  564,  596,  15  Sup.  Ct.  900, 
39  L.  Ed.  1092. 

The  general  rule  as  to  the  effect  of  the  first  10  amendments  is  dis- 
tinctly stated  in  Robertson  v.  Baldwin,  165  U.  S.  275,  281,  17  Sup.  Ct. 
3^6,  329,  41  L.  Ed.  715,  as  follows: 

"The  law  Is  perfectly  well  settled  that  the  first  10  amendments  to  the  Con- 
stitution, commonly  known  as  the  Bill  of  Rights,  were  not  Intended  to  lay 
down  any  novel  principles  of  government,  bnt  simply  to  embody  certain  guar- 
anties and  immunities  which  we  had  Inherited  from  our  Einglish  ancestors, 
and  which  had.  from  time  immemorial,  been  subject  to  certain  well-recognized 
exceptions  arising  from  the  necessities  of  the  case.  In  Incorporating  these 
principles  into  the  fundamental  law  there  was  no  Intention  of  disregarding  the 
exceptions,  which  continued  to  be  recognized  as  If  they  had  been  formally  ex- 
pressed/' 

It  is  settled  that  the  general  rule  thus  stated  in  Robertson  v.  Baldwin 
applies  to  proceedings  of  the  character  before  us.  By  necessity  such 
proceedings  are  sometimes  summary,  and  therefore  informal  in  their 
character.  Eilenbecker  v.  Plymouth  County,  134  U.  S,  31,  38,  10  Sup. 
Ct.  424,  33  L.  Ed.  801.  In  Savin,  Petitioner,  131  U.  S.  267,  278,  9 
Sup.  Ct.  699,  33  L.  Ed.  150,  it  appeared  that  objections  were  made  be- 
cause the  court  which  entered  the  judgment  as  for  contempt  did  not 
require  service  of  interrogatories  according  to  the  older  practice.    The 
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opinion  said  that  the  court  could  have  adopted  that  mode  in  trying  the 
question  of  contempt,  but  it  was  not  bound  to  do  so.    It  added : 

**It  could,  Jn  Its  discretion,  adopt  such  mode  of  determining  that  question  as 
it  deemed  proper,  provided  due  regard  was  had  to  the  essential  rules  that 
obtain  in  the  trial  of  matters  of  contempt*' 

The  court  declared  that  such  proceedings  were  analogous  to  pro- 
ceedings for  the  removal  of  an  attorney,  according  to  what  was  done 
in  Randall  v.  Brigham,  7  Wall.  523,  19  L.  Ed.  285  In  that  case  there 
was  neither  any  formal  accusation  nor  formal  citation;  but  it  was 
plain  that  the  attorney  understood  the  nature  of  the  charge  against 
him,  and  had  been  afforded  ample  opportunity  to  explain  the  transac- 
tion and  vindicate  his  conduct.  The  opinion  in  Randall  v.  Brigham, 
where  it  is  quoted  in  Savin,  Petitioner,  continued  as  follows : 

"It  is  not  necessary  that  proceedings  against  attorneys  for  malpractice,  or 
any  unprofessional  conduct,  should  be  founded  upon  formal  allegations  against 
them.  Such  proceedings  are  often  instituted  upon  information  developed  in 
the  progress  of  a  cause;  or  from  what  the  court  learns  of  the  conduct  of 
the  attorney  from  its  own  observation.  Sometimes  they  are  moved  by  third 
parties  upon  affidavit,  and  sometimes  they  are  taken  by  the  court  upon  its 
own  motion.  All  that  is  requisite  to  their  validity  is  that,  when  not  taken  for 
matters  occurring  in  open  court,  in  the  presence  of  the  judges,  notice  should 
be  given  to  the  attorney  of  the  charges  made,  and  opportunity  afforded  him 
for  explanation  and  defense.  The  manner,  in  which  the  proceeding  shall  be 
conducted,  so  that  it  be  without  oppression  or  unfairness,  is  a  matter  of  ju- 
dicial regulation." 

Certainly,  there  is  nothing  in  the  nature  of  the  thing  which  per- 
mits proceedings  for  the  removal  of  an  attorney  to  be  more  informal 
than  those  for  punishment  for  contempt.  The  reverse  is  the  fact,  be- 
cause the  loss  of  a  life's  occupation  is  involved  in  the  loss  of  the  right 
to  practice  in  courts  of  law. 

There  can  be  no  question  that,  in  reference  to  this  topic,  we  may 
search  the  rules  on  practice  in  equity  with  safety.  Equity  rule  90  re- 
fers us  to  the  practice  of  the  High  Court  of  Chancery  in  England  for 
assistance  in  that  direction,  and  this  rule  relates  to  the  time  when  it 
was  first  enacted.  Thomson  v.  Wooster,  114  U.  S.  112,  5  Sup.  Ct.  788, 
29  L.  Ed.  106.  There  is  nothing  to  show  that  the  rules  as  to  evidence 
in  the  federal  courts  on  proceedings  in  equity  for  punishment  for  con- 
tempt are  any  more  stringent  than  formerly  in  England,  where  an  is- 
sue of  fact  when  it  arose  was  often  tried  on  affidavits.  3  Daniell's 
Chancery  (1841)  373;  4  Blackstone's  Commentaries,  288.  That  in 
the  United  States  ex  parte  affidavits  may  be  thus  used  is  shown  by 
Rapalje  on  Contempts  (1890)  §  126.  We  may  also  cite  the  practice 
as  approved  by  the  experienced  Judge  Hammond  in  United  States  v. 
The  Anonymous  (C.  C.)  21  Fed.  761,  767,  decided  in  1884,  and  by 
the  likewise  experienced  Judge  Green,  of  the  District  of  New  Jersey, 
as  shown  in  Mexican  Ore  Co.  v.  Mexican  Mining  Co.  (C.  C.)  47  Fed. 
351,  353,  decided  in  1891.  Affidavits  were  also  used  without  disap- 
proval before  Mr.  Justice  Nelson  in  Whipple  v.  Hutchinson,  4  Blatchf. 
190,  191,  Fed.  Cas.  No.  17,517,  and  before  Circuit  Judge  Bond  and 
District  Judge  Giles  in  Birdsell  v.  Hagerston  Company,  1  Hughes,  59, 
€3,  Fed.  Cas.  No.  1,436. 
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The  great  fullness  with  which  we  have  explained  this  proceeding, 
and  the  practice  in  regard  theretp,  will  be  found  to  have  been  neces- 
sary. For  example,  the  petition  on  which  Mrs.  Cole  was  ordered  by 
the  District  Court  to  be  incarcerated  is  only  such  as  would  be  required 
for  ordinary  supplemental  proceedings  for  recovering. a  debt.  It  shows 
only  that  Mrs.  Cole  had  been  ordered  to  pay  and  had  not.  It  con- 
tains no  allegation  that  her  failure  to  pay  was  willful,  nor  anything 
to  show  that  it  was  not  caused  by  mere  inability.  Applying  strict 
rules,  this,  of  course,  would  not  be  sufficient  to  put  her  on  the  de- 
fensive. Nevertheless,  the  parties  have  made  no  issue  on  this  account, 
they  have  proceeded  to  trial  on  the  merits,  they  appear  to  have  had 
no  misunderstanding  as  to  the  fundamental  questions  involved,  and 
therefore  we  pass  this  by. 

The  petition  in  bankruptcy  against  Mrs.  Cole  was  involuntary,  and 
was  filed  on  November  23,  1903.  It  alleged  that  she  concealed  $2,700, 
being  a  part  of  the  sum  received  by  her  on  September  17,  1903,  from 
the  sale  of  her  homestead  at  Saco  in  this  state.  It  described  her  as 
then  living  in  Wakefield  in  Massachusetts.  She  was  duly  adjudicated 
a  bankrupt,  and  was  examined,  and  thereupon,  after  a  full  report  of 
the  referee,  which  report  and  the  statement  of  facts  therein  were  con- 
firmed by  the  District  Court,  the  order  was  entered  on  March  4,  1905, 
to  whicTi  our  opinion  passed  down  on  February  16,  1906,  related,  as 
follows : 

••It  is  therefore  ordered  that  the  bankrupt  turn  over  and  deliver  to  the  trus- 
tee within  15  days  the  said  sum  of  $2,425;  in  default  of  which  she  stand  com- 
mitted to  the  marshal  of  this  district,  to  be  incarcerated  until  she  obeys  the 
order  of  this  court,  or  is  otherwise  discharged  by  due  process  of  law,  or  until 
the  further  order  of  this  court." 

The  report  of  the  referee  on  which  that  order  was  entered  stated 
fully  the  transactions  leading  up  to  arid  following  the  petition  in  bank- 
ruptcy, so  far  as  they  affected,  or  could  affect,  the  issue.  It  appeared 
thereby  that  Mrs.  Cole's  indebtedness  consisted  of  indorsements  of 
her  husband's  notes,  held  by  several  banks  in  Biddeford  and  Saco, 
amounting  in  all  to  $2,725.  On  September  14,  1903,  Mrs.  Cole,  whose 
husband  then  lived  at  Saco,  sold  the  homestead  there  for  $3,800  in 
actual  cash — that  is,  bills — which  bills  were  paid  directly  into  the 
hands  of  Mr.  Cole.  Less  than  two  weeks  after  selling  the  homestead, 
Mr.  and  Mrs.  Cole  together  moved  to  Wakefield,  where'  they  estab- 
lished a  new  home,  and  where  they  were  when  the  petition  in  bank- 
ruptcy was  filed.  A  day  or  two  before  the  close  of  October,  1903, 
the  cashier  of  one  of  the  banks  holding  the  notes  of  Mr.  and  Mrs. 
Cole  called  on  them  at  Wakefield,  and  sought  to  secure  an  adjustment. 
During  the  conversation,  in  reply  to  a  question  to  Mr.  and  Mrs.  Cole 
as  to  what  they  had  to  say,  she  answered :  "We  have  not  got  anything 
to  say."  Other  conversation  occurred,  during  which  Mrs.  Cole  said 
that  they  did  not  have  the  money,  adding:  "We  have  sent  it  to  his 
brother" — meaning  the  brother  of  Mr.'  Cole.  The  referee  reported  also 
other  evidence,  including  that  of  Mr.  Cole,  which  suggested,  among 
other  things,  certain  remarkable  improbabilities  with  reference  to  Mrs. 
Cole's  statement  that  the  money  had  been  sent  to  Mr.  Cole's  brother. 
No  reason  for  moving  to  Wakefield  was  suggested  except  a  purpose 
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of  carrying  out  of  the  jurisdiction  the  money  received  for  the  home- 
,   stead. 

Thereupon^  the  court  found  in  March,  1905,  specifically  as  follows : 

"The  referee  has  found  afflrmatively  thdt  the  bankrupt  has  under  her  con- 
trol the  balance  of  the  fund,  to  the  amount  of  $2,425,  that  she  had  possession 
or  control  of  it  at  the  date  of  the  filing  of  the  petition  in  bankruptcy,  that  she 
has  withheld  and  concealed  the  same  from  her  trustee,  and  is  now  with- 
holding and  concealing  the  same  from  him." 

On  the  proceeding  before  us  to  revise  the  orjjer  of  March  4,  1905, 
we  pointed  out  that  we  were  not  then  obliged  to  go  into  any  question 
whether  Mrs.  Cole  was  in  manual  possession  of  the  money,  or  exer- 
cised such  absolute  controt  of  it  as  would  enable  her  to  turn  it  over 
to  the  trustee;  but,  on  the  case  now  before  us,  it  remains  for  us  to 
consider  whether,  on  the  record  here,  we  can  find  that  it  was  permis- 
sible for  the  District  Court  to  find  a  contemptuous — that  is,  a  will- 
ful— refusal  on  the  part  of  Mrs.  Cole  to  turn  over  the  moneys  to  the 
trustee,  with  the  accompanying  ability  on  her  part  to  do  so. 

On  this  immediate  proceeding  Mrs. -Cole  testified  orally,  and  other 
testimony  was  introduced.  If  the  case  rested,  as  Mrs.. Cole  now  claims 
it  should  rest,  on  this  subsequent  testimony  alone,  we  would  be  com- 
pelled to  say,  without  hesitation,  that  there  were  in  the  record  no 
proofs  which  would  permit  the  District  Court,  or  any  court,  by  rea- 
son thereof,  to  find  Mrs.  Cole  in  contempt  on  March  4,  1905,  or  at 
any  subsequent  time ;  btrt  at  this  hearing  Mr.  Anderson  appeared  for 
Mrs.  Cole,  and  Mr.  Cleaves  for  the  trustee  in  bankruptcy,  and  the  fol- 
lowing occurred : 

"^Mr.  Cleaves:  I  would  like  to  have  it  appear  that  I  offer  the  entire  record 
which  went  to  the  Circuit  Court  of  Appeals,  or  rather,  1  offer  all  of  the  tes- 
timony and  documents  which  have  been  taken  or  used  in  this  case  in  bank- 
ruptcy. 

*'Mr.  Anderson:  And  that,  may  it  pl^se  your  honor,  if  your  honor  considers 
it — I  understand  we  are  taking  it  de  bene — J  desire  to  have  whatever  rights 
we  have  saved. 

•The  Court:  The  stenographer  is  to  write  out  the  testimony  taken  at  this 
hearing,  and  the  offers  made  by  counsel.  Upon  this  record  and  upon  such  part 
of  the  printed  record  as  the  court  may  find  material  and  legal  evidence — upon 
this  evidence  counsel  shall  be  heard  In  court,  and  are  requested  also  to  pre- 
pare suitable  and  sufficient  briefs,  setting  forth  their  exact  positions  in  the 
premises.** 

With  reference  to  this,  the  opinion  of  the  learned  judge  of  the  Dis- 
trict Court  of  November  6,  1906,  said  as  follows : 

"In  the  case  before  me  I  have  treated  the  order  to  show  cause  as  an  in- 
dependent proceeding,  and  have  applied  the  rules  of  evidence  pertinent  to  a 
criminal  case.  I  find,  upon  the  threshold  of  the  proceeding,  the  decree  of  the 
Circuit  Court  of  Appeals  that  the  bankrupt  pay  over  certain  money  to  the 
trustee,  and  that  she  have  her  day  in  court  upon  the  question  whether  she 
shall  be  held  to  be  in  contempt.  In  pursuance  of  the  request  of  the  respond- 
ent, I  have  considered  only  the  testimony  of  the  bankrupt  herself,  the  greater 
part  of  which  I  have  given  In  full,  and  of  Mr.  Jordan,  her  nep'hew,  together 
with  her  examination  before  the  referee,  which  she  has  verified  and  made 
part  of  her  testimony.  With  reference  to  the  other  rulings,  requests  for  which 
have  been  preferred  by  the  learned  counsel  for  the  respondent,  I  do  not  find 
it  necessary  to  pass  upon  them  affirmatively  and  In  detail;  but  It  will  be 
seen  that  I  have  adopted  substantially  the  rules  of  law  which  he  has  invoked 
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m  the  proceeding.    I  have  also  ^examined  the  records  of  the  District  Court, 
so  far  as  they  are  material,  relevant,  and  admissible/' 

Whatever  the  learned  judge  might  have  examined  in  the  records 
of  the  District  Court  according 'to  what  we  have  quoted  from  him,  he 
would  have  found  nothmg  except  the  petition  in  bankruptcy,  the 
schedules  filed  by  the  bankrupt,  her  prior  examination,  various  proofs 
of  debt,  the  ordinary  bankruptcy  proceedings,  and  the  depositions  of 
witnesses  taken  in  the  presence  of  the  bankrupt,  and  subsequently 
cross-examination  by  her.  While  the  introduction  of  these  at  the  stage 
of  the  case  to  which  the  petition  now  before  us  refers  would  not  be 
permissible  according  to  the  strict  rules  of  the  amendments  to  the 
Constitution  in  reference  to  criminal  procedure,  yet  it  would  seem 
that  they  are  of  such  authority,  and  arose  under  such  circumstances, 
that  they  would  come  within  the  various  expressions  which  we  have 
cited  from  the  Supreme  Court,  in  that  the  use  of  them  would  have 
due  regard  to  substantial  rights,  and  even  greater  regard  thereto  than 
the  affidavits  which  we  have  seen  are  sometimes  used  with  reference 
to  proceedings  for  cpntempts.  Moreover,  where  a  proceeding  for  con- 
tempt is  on  the  heel  of  a  strictly  civil  proceeding,  like  a  decree  in 
equity,  or,  in  this  case,  like  the  order  of  the  court  of  March  4,  1905, 
it  would  be  almost  an  obstruction  of  justice  if  the  court  and  parties 
could  not  refer  back  and  make  liberal  use  of  what  led  up  to  the  prin- 
cipal decree.  But  the  conclusion  we  reach  renders  it  unnecessary  that 
we  should  dispose  of  all  the  questions  submitted  to  us,  and  which  we 
have  discussed,  or  determine  what  the  learned  judge  of  the  District 
Court  meant  by  "the  records  of  the  District  Court,"  etc.,  or  whether 
)ie  could  properly  make  an  examination,  as  stated  by  him,  without  ex- 
liibiting  to  the  parties  specifically  what  he  regarded  as  material  and 
Admissible,  so  that  the  parties  might  make  a  direct  issue  with  reference 
thereto  if  they  saw  fit.  Examining  all  the  proceedings  which  it  is 
possible  for  the  learned  judge  to  have  examined,  we  think  we  have 
stated  the  most  significant  facts  that  appear  therefjom,  and,  although 
the  case  is  a  troublesome  one,  yet,  taking  it  by  and  large,  notwithstand- 
ing the  combined  judgment  of  both  the  learned  judge  of  the  District 
Court  and  the  referee,  which,  of  course,  in  accordance  with  the  de- 
cisions, should  have  great  weight  on  a  question  of  fact  like  this,  we 
find  that  there  was  in  fact  not  sufficient  evidence  of  the  kind  which 
the  law  requires  on  the  exact  issue  pending  here ;  that  is  to  say,  wheth- 
er Mrs.  Cole  willfully  refused  to  pay  over  moneys  which  it  was  neces- 
sary to  show  that  she  could  pay  over  at  the  specific  date  to  which  the 
orders  of  the  court  properly  related.  Under  the  rules  which  touch 
petitions  of  this  character,  which  permit  only  revision  in  matter  of 
law,  we  could  not  interfere  with  the  decree  of  the  District  Court  of 
March,  1905,  because,  under  the  circumstances,  we  would  not  be  justi- 
fied in  declaring  that  there  was  not  sufficient  to  permit  the  District 
Court  to  pass  on  the  question  whether,  as  a  result  of  collusion  between 
Mrs.  Cole  and  her  husband,  a  mere  dfebt  according  to  the  rules  of 
civil  procedure  might  not  have  been  established  against  both  her  and 
her  husband,  or  either  of  them ;  but  when  it  comes  to  the  proposition 
that,  at  any  specific  date  or  time  to  which  the  proceedings  might  refer^ 


Digitized  by 


Google 


Wlf.  GABAWAT  A  SONS  Y.  KENTUGKT  BEFINING  GO.  189 

Mrs.  Cole  had  so  completely  under  her  control  funds  which  she  could 
command  that  her  failure  to  command  them  was  a  willful  contempt 
of  the  court,  or  when  it  comes  to  the  issue  that  funds  might  not  have 
been  squandered,  or  even  wrongfully  disposed  of  by  sending  them. 
to  her  husband's  brother,  or  in  some  other  way,  there  is  such  a  failure 
of  proof  that  even  the  determination  of  the  District  Court  cannot 
supply  it.  With  reference  to  the  character  of  the  proofs  required  for 
this  purpose,  we  approve  the  language  of  Judge  Shelby  in  Samel  v. 
Dodd,  142  Fed.  68,  72,  73  C.  C.  A.  254,  259: 

"It  foUows  unquestionably  that  an  order  imprisoning  a  bankrupt  for  con- 
tempt for  faUnre  to  obey  a  decree  to  pay  money  or  surrender  goods  into  co\u*t 
is  erroneous  as  matter  of  law,  wbere  the  bankrupt  by  sworn  answer  denies 
that  he  has  the  money  or  the  goods,  and  it  does  not  appear  clearly  and  af- 
firmatively from  the  record,  notwithstanding  his  denials,  that  he  has  the 
power  to  comply  with  the  decree," 

As  our  conclusion  can  hardly  become  a  precedent  for  any  future 
case  than  can  arise,  we  do  not  deem  it  profitable  to  enlarge  in  regard 
thereto.  It  is  to  be  borne  in  mind  that  our  determination  deprives 
the  trustee  of  no  ordinary  rights  given  him  by  the  law.  It  merely 
shuts  him  out  from  the  extraordinary  proceeding  which,  in  case  of 
an  error  on  the  part  of  the  court,  would  result  in  most  unfortunate 
and  painful  injustice.  In  our  previous  decision  in  regard  to  this  pro- 
ceeding we  found,  as  we  have  said,  sufficient  to  enable  us  to  sustain 
the  District  Court  in  entering  a  judgment  against  Mrs.  Cole  for  the 
amount  claimed  by  the  trustee,  and  we  leave  him  the  ordinary  remedies 
which  the  law  gives  for  collecting  a  judgment  from  a  debtor  who  is 
insolvent,  or  who  claims  to  be  so. 

Let  there  be  a  decree  reversing  the  decree  of  the  District  Court,  with 
costs  for  the  petitioner. 


WM.  CARAWAY  &  SONS  v.  KENTUCKY  REFINING  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circnlt    August  8,  190&) 

No.  1,790. 

1.  CouBTS— Fedebal  Coubts— Amendment  of  Pbooess. 

Where  the  declaration  in  an  action  in  a  federal  court,  a  copy  of 
which  was  served  upon  defendants  with  the  summons,  was  properly  en- 
titled in  the  district  and  diyision  of  the  district  in  which  defendants 
resided,  but  through  mistake  the  summons  required  them  to  appear  in 
another  division  of  the  district,  such  fact  was  not  ground  for  abatement 
of  the  suit;  but  the  court  had  power  in  its  discretion,  under  Rev.  St. 
8  948  (U.  S.  Comp.  St.  1901,  p.  696).  to  permit  an  amendment  of  the  sum- 
mons and  its  resenrice  in  the  amended  form. 

Z  Set-Qtf  and  CouNTEBOLAiM—CotrNTBBci.ATM— Action  on  Contbaot. 

To  avoid  a  multiplicity  of  actions,  a  defendant,  when  sued  on  a  con- 
tract, may  file  a  counterclaim  for  damages  arising  out  of  the  same  trans- 
action, even  though  it  sounds  in  tort,  as  for  fraud  inducing  one  of  the 
terms  of  the  contract,  and  have  it  determined  in  the  same  suit. 

[Bd.  Note.-^For  cases  in  point,  see  Cent.  Dig.  vol.  43,  Set-oflP  and  Counter- 
claim, H  49,  50.] 

8.  DBPOSmONS— AnMISSTBILTTT  IN    EVIDENCB— PbEMATUBE   TAKING. 

Depositions  relating  to  the  merits  of  the  case,  taken  before  it  was  at 
iflsue,  wliile  a  plea  in  abatement  was  pending,  and  at  which  defeudauts 
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did  not  appear,  were  prematiire,  where  no  emersencj  cxMsed,  ax^  on 
proper  objection,  sboold  have  been  excluded. 

4.   8AIX»--Coif8TBUCnOir  of  C0NTRACT--SArK  BT  SAMPLX. 

A  contract  made  by  the  acceptance  of  an  offer  **for  one  million  first- 
class  %x3r}i/2  iDch  red  oak  staves,  guaranteed  to  be  equal  to  the  sample 
staves  received  from  you  •  •  •  on  which  the  average  width  is  5% 
Inches/'  did  not  require  the  delivery  of  staves  5H  Inches  in  width,  but 
staves  equal  in  dimensions  to  the  samples,  whether  more  or  less  than 
'    such  width. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Western  District  of  Tennessee. 

Thomas  C.  Rye,  for  plaintiff  in  error. 
Wassel  Randolph,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  This  is  a  suit  brought  by  the  Ken- 
tucky Refining  Company  to  recover  damages  for  the  breach  of  a  con- 
tract which  it  alleges  it  made  with  the  plaintiffs  in  error,  Caraway, 
for  the  sale  by  them  to  the  refining  company  of  1,000,000  oak  staves 
intended  to  be  used  in  barrel  making.  The  suit  was  brought  by  the 
filing  of  a  declaration  on  June  11,  1906,  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  Division  of  the  Western  District  of 
Tennessee,  and  at  the  same  time  filing  a  cost  bond  and  suing  out  a 
summons  which,  together  with  copies  of  the  declaration,  was  served 
upon  the  defendants,  severally.  The  declaration,  the  cost  bond,  and  the 
summons  were  each  properly  entitled  "In  the  Circuit  Court  of  the 
United  States  for  the  Eastern  Division  of  the  Western  District  of 
Tennessee,"  and  the  cost  bond  describes  the  suit  as  one  commenced  in 
said  district  "at  Jackson,"  which  is  the  place  for  holding  the  court 
in  the  Eastern  division.  But  in  the  summons  the  defendants  were  re- 
quired to  appear  before  the  court  in  the  "Western  district  of  Tennessee 
at  Memphis,"  which  is  the  place  for  holding  the  court  in  the  Western 
division  of  the  district.  The  defendants,  who  were  residents  of  the 
Eastern  division,  filed  a  plea  in  abatement  in  the  court  for  each  di- 
vision, that  they  resided  in  the  Eastern  division  and  were  unlawfully 
required  to  appear  at  Memphis  and  not  at  Jackson,  and  that  the  court 
was  without  jurisdiction.  Upon  an  affidavit  of  the  clerk  that  the  mis- 
take arose  from  his  inadvertently  using  a  blank  summons  adapted  to 
the  Western  division  of  the  district,  and  upon  inspection  of  the  rec- 
ord, the  court  allowed  a,  motion  to  amend  the  summons  by  making  it 
read  to  appear  "at  Jackson,"  instead  of  "at  Memphis,"  and  thereupon 
the  court  ordered  another  summons  to  issue  in  the  corrected  form  and 
be  served  upon  the  defendants,  and  overruled  the  plea  in  abatement. 

Enough  has  been  stated  to  present  the  first  question  raised,  which 
is  whether  the  court  acquired  jurisdiction  of  the  parties  defendant. 
They  contend  that  inasmuch  as  they  were  not  summoned  to  appear  at 
Jackson  in  the  Eastern  division,  but  at  Memphis  in  the  Western  divi- 
sion, the  court  sitting  at  the  former  place  had  no  authority  to  amend 
the  summons,  or  to.  issue  what  they  tprm  an  alias  summons ;  but  the 
declaration  and  summons  first  served  contained  sufficient  to  show  them 
that  probably  a  mistake  in  the  place  to  which  the  writ  was  returnable 
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was  made,  and  it  was  a  proper  case  in  which  to  exercise  the  discretion 
of  the  court  to  amend  conferred  by  the  statute  of  jeofails,  (Rev.  St. 
§  948  [U.  S.  Comp.  St.  1901,  p.  695]),  which  provides  as  follows: 

••ADy  Circuit  or  District  Conrt  may  at  any  time,  in  its  discretion,  and 
upon  Boch  terms  as  it  may  deem  Jnst,  allow  an  amendment  of  any  process 
returnable  to  or  before  it,  wbere  the  defect  has  not  prejudiced  and  the 
amendment  will  not  Injure  the  party  against  whom  auch  process  issues." 

This  assignment  of  error  is  therefore  overruled. 

The  defendants  demurre'd  to  the  declaration  upon  grounds  which 
do  not  seem  to  require  consideration,  separately  from  that  given  here- 
in to  other  questions.  The  demurrer  was  overruled.  The  defendants 
thereupon  pleaded  several  defenses  to  the  action,  and  in  the  fifth 
paragraph  set  up  a  counterclaim  against  the  plaintiff  founded  on  an 
averment  that  in  the  making  of  the  contract  sued  on  the  plaintiff  had 
fraudulently  misled  and  deceived  the  defendants  in  respect  to  the  di- 
mensions of  the  samples  of  staves  sent  by  the  defendants  to  the  plain- 
tiff as  the  basis  of  the  proposed  agreement  of  purchase  and  sale. 

Before  proceeding  further,  it  is  necessary  to  state  the  circumstances 
and  the  nature  of  the  contract.  The  plaintiffs  on  April  19,  1901,  solic- 
ited an  offer  for  red  oak  staves  in  the  rough — that  is,  the  material  out 
of  which  the  plaintiffs  would  form  and  finish  the  staves — and  sent  to 
them  six  samples  of  rough  staves  upon  which  they  solicited  an- offer. 
On  April  20,  1901,  the  plaintiff  addressed  to  the  defendant  the  fol- 
lowing letter : 

••Louisville,  AprU  20,  1901. 

"Messrs.  W.  Caraway  &  Sons,  Big  Sandy,  Tenn. — Gentlemen:  Your  favor 
of  April  19th  received.  In  reply  we  beg  to  offer  you  $18^00  per  thousand  for 
one  million  first-class  %x35^/^  inch  red  oak  staves,  guaranteed  to  be  equal 
to  the  sample  staves  received  from  you  on  or  about  April  18,  1901,  on  which 
the  average  width  is  5%  Inches  delivered  at  our  refinery,  Louisville,  Ky.  All 
subject  to  our  count  and  cull.  Terms:  Cash  upon  receipt.  The  Kentucky 
Reining  Company  to  make  no  allowance  for  any  cull  staves  and  it  to  be 
understood  that  we  are  to  cull  and  measure  up  500  staves  from  each  car 
and  arrive  at  the  average  number  of  culls  and  width  therefrom.  We  cannot 
use  any  cut-off  staves,  as  we  only  have  use  for  such  as  can  be  used  in  the 
manufacture  of  first-class  oil  barrels.  All  staves  to  be  delivered  within  one 
(1)  year  from  date.  We  regret  that  we  cannot  consistently  give  you  the 
option  of  making  the  contract  for  500,000  additional,  as  this  would  be  en- 
tirely too  indefinite  and  we  must  have  a  specified  amount  In  order  that  we 
may  make  our  calculations  correctly.  This  letter  Is  written  In  duplicate,  so 
you  will  kindly  sign  both  copies  and  return  one  to  us,  which  will  answer  in 
place  of  a  contract. 

"Very  respectfully,  Kentucky  Refining  Company, 

R.  C.  Waggener,  Treasurer." 

On  the  23d  of  the  same  month,  the  defendants  accepted  the  offer 
and  the  contract  was  closed.  Subsequently  the  parties  proceeded  with 
its  execution,  but  the  proportion  of  .culls  thrown  out  by  the  plaintiff 
was  much  larger  than  the  defendants  expected,  and  the  plaintiff  meas- 
ured the  staves  which  it  accepted  upon  the  basis  of  5"i/^  inches  in 
width  of  stave  for  one  stave,  and  claimed  that  the  contract  required 
this.  The  defendants,  supposing  the  samples  which  they  had  sent, 
but  had  not  measured,  were  of  the  width  of  6Y2  inches,  continued  to 
deliver  the  staves  by  the  carload ;  but  not  more  than  about  one-qnarter 
of  the  1,000,000  staves  were  delivered  within  the  year.    The  parties 
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went  on,  however,  with  the  performance  of  the  contract  without  any 
further  stipulation  limiting  the  time  for  the "  completion  of  the  con- 
tract. Further  disagreement  occurred  about  the  terms  of  the  contract 
and  about  the  due  measurement  of  the  staves  and  the  proportion  of 
culls  thrown  out.  Finally,  after  248,678  staves,  according  to  the  meas- 
urement of  the  plaintiff,  had  been  received,  the  defendants  ceased  to 
ship  the  staves.  Some  correspondence  ensued,  in  which  the  plaintiff 
called  for  more  staves  and  inquired  whether  or  not  the  defendants 
intended  to  ship  any  more.  The  defendants  did  not  in  terms  refuse 
to  make  further  shipments,  but  did  not  do  so.  Some  time  after  the 
last-mentioned  inquiry,  the  plaintiff  rendered  a  bill  for  damages  sus- 
tained on  account  of  the  failure  to  fulfill  the  contract.  The  fifth  plea 
alleged:  That  the  defendants  were  induced  to  accept  the  plaintiff's 
offer  for  the  staves  by  the  fraud  and  deceit  of  the  plaintiff  in  represent- 
ing that  the  sample  staves  measured  5V^  inches  in  width;  that  they 
had  had  no  previous  experience  in  the  business,  and  did  not  know  in 
what  manner  the  dimensions  of  the  staves  were  arrived  at,  but  sup- 
pose that  the  plaintiff  had  measured  the  staves  by  a  proper  method  and 
found  them  to  meet  the  requirements  of  5%  inches  in  width ;  and  that 
they  were  ignorant  of  the  actual  measurements  of  the  samples,  not 
having  measured  them.  The  plaintiff  moved  that  this  plea  be  stricken 
out.  .The  court  so  ordered,  and  the  defendants  excepted.  We  think 
there  was  error  in  this,  if  the  contract  were  to  be  construed  as  the 
court  construed  it^ — that  is,  that  it  stipulated  the  staves  should  average 
51/^  inches  in  width — a  matter  to  be  considered  later.  The  plea  was 
somewhat  informal,  but  it  stated  the  substance  of  a  good  counterclaim. 
Defects  in  form  should  have  been  met  by  a  demurrer,  and  the  proper 
course  was  to  have  required  the  plaintiff  to  urge  its  objection  by  de- 
murrer or  replication.  Tiie  ground  on  which  the  counsel  for  plaintiff 
supports  the  action  of  the  court  in  this  regard  is  that  the  defense  was 
in  the  nature  of  a  set-off,  and  that  in  such  cases  the  action  and  the  set- 
off must  both  be  for  liquidated  damages,  pr  at  least  must  be  founded 
on  Contract;  whereas,  in  the  case  at  bar,  not  only  was  the  plaintiff's 
claim  for  unliquidated  damages,  but  the  defendants'  sounded  in  tort. 
But  there  is  a  clear  distinction  between  a  set-off  and  a  counterclaim, 
and  it  has  long  been  settled  that  to  avoid  a  multiplicity  of  actions  a 
defendant,  when  sued  upon  a  contract,  may  file  a  counterclaim,  even 
though  it  be  in  the  nature  of  a  tort  arising  out  of  the  same  transac- 
tion, and  have  it  determined  in  the  same  suit.  But  if  the  contract  be 
construed,  as  we  think  it  should  be,  >as  one  for  staves  which  in  all  re- 
spects would  average  with  the  samples  sent,  there  would  be  no  ground 
for  the  counterclaim,  and  this  question  of  pleading  would  become  im- 
material. 

While  the  plea  in  abatement  was  pending  and  undetermined,  the 
plaintiff  gave  notice  to  take  the  depositions  of  several  witnesses,  and 
the  depositions  were  taken;  the  defendants  not  appearing  lest  they 
should  thereby  be  deemed  to  have  waived  their  plea.  The  depositions 
related  to  the  merits  of  the  case,  and  not  to  any  issue  then  presented. 
After  the  depositions  had  been  filed,  the  defendants  moved  to  sup- 
press them  upon  the  ground  that  they  had  been  prematurely  taken. 
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This  motion  was  overruled,  and  an  exception  taken.  Upon  the  trial 
they  were  offered  in  evidence.  The  defendants  objected  to  the  reading 
of  them  upon  the  grounds  assigned  for  the  motion  to  suppress  them. 
The  objection  was  overruled,  the  defendants  excepted,  and  the  deposi- 
tions were  read  to  the  jury.  In  this  also  we  think  the  court  erred. 
The  taking  of  the  depositions  was  premature.  No  issues  had  been 
made  to  which  they  related,  and  no  emergency  was  shown,  such  as  the 
apprehended  death  of  the  witnesses  or  an  expectation  of  their  going 
abroad  and  being  absent  when  the  depositions  could  be  properly  taken 
or  their  attendance  at  the  trial  secured. 

In  giving  its  instruction  to  the  jury,  the  court  construed  the  con- 
tract, and  said : 

•*1  instruct  you  that  by  that  contract  the  plaintiff  bought,  and  the  defend- 
ants sold  to  It  1,000,000  staves  to  be  furnished  within  one  year,  and  the 
staves  were  to  be  85V^  inches  long,  %  inch  thick  and  to  average  5%  Inches 
wide,  and  equal  to  the  sample  received  by  the  plaintiff  from  the  defendants 
in  quality.'* 

The  defendants  excepted  to  this  construction  and  contend  that  the 
contract  was  for  1,000,000  red  oak  staves  of  the  length  and  thickness 
specified  (which  were  the  same  as  the  actual  dimensions  of  the  samples) 
and  of  the  width  of  the  samples ;  in  other  words,  1,000,000  staves  of 
the  same  kind  of  timber  and  of  the  same  dimensions  as  the  samples. 
There  was  evidence  from  which  the  jury  might  have  found  that  the 
samples  were  of  a  less  width  than  514  inches.  We  are  inclined  to 
think  that  the  latter  should  be  held  to  be  the  true  interpretation.  If 
the  offer  of  the  plaintiff  which  was  accepted  by  the  defendants  was 
intended  to  mean  that  the  width  of  the  staves  would  be  unaffected  by 
the  width  of  the  samples,  there  was  no  occasion  to  refer  to  them  in 
that  connection,  and  the  natural  order  would  have  been  to  have  simply 
stated  the  width  in  connection  with  the  other  dimensions.  The  con- 
struction of  the  court  seems  to  ignore  the  samples  as  a  factor  in  the 
contract.  The  construction  the  plaintiff  insisted  upon  was  neither  that 
of  the  court  nor  that  of  the  defendants,  but  was  that  the  width  of 
particular  staves  was  not  controlling,  but  that  the  width  of  all  the 
staves  accepted  after  throwing  out  the  culls  should  be  divided  by  5^^ 
inches,  and  the  result  would  he  the  count  of  staves  received  under  the 
contract.  We  do  not  think  this  could  be  the  natural  interpretation  of 
the  language  of  the  parties,  and,  if  the  plaintiff  insisted  upon  it,  as 
they  seem  to  have  done,  it  furnished  fa?r  ground  for  the  defendants 
to  refuse  to  deliver  the  staves  upon  that  interpretation.  The  record 
shows  that  evidence  was  offered  by  defendants  to  show  that,  on  an 
occasion  when  one  of  them  went  to  the  plaintiff's  place  of  business 
at  LouisviHe  to  get  an  understanding  of  the  cause  of  their  disagree- 
ment, an  employe  to  whom,  in  answer  to  his  complaint  the  represen- 
tatives of  the  plaintiff  in  its  office  referred  him,  and  who  was  an  over- 
seer or  master  in  the  yards  of  the  plaintiff,  stated  how  the  plaintiff 
measured  the  staves  received  from  defendants,  which  was  to  first  run 
the  staves  through  a  jointing  machine,  and  then  measure  their  width 
as  finished  up;  but  this  evidence  was  excluded  on  the  objection  of 
counsel  for  tiie  plaintiff  that  the  yardmaster  was  not  the  representa- 
tive of  the  plaintiff,  and  the  defendants  excepted.  The  matter  of  this 
16SF.— 38    . 
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Statement  was  important.  The  contract  did  not  contemplate  the  de- 
livery of  finished  staves,  nor  a  measurement  to  be  made  of  them  after 
the  plaintiff  had  finished  them;  but  the  evidence  leaves  it  doubtful 
whether  the  employe  could  be  regarded  as  the  representative  of  the 
company  in  making  them.  We  think,  however,  that  the  fair  inference 
is  that  the  yardmaster  had  charge  of  the  reception  and  measurement 
of  the  staves,  and  was  referred  tp  by  those  whom  the  defendant  might 
reasonably  suppose  to  have  authority  to  make  the  reference.  More- 
over, the  testimony  of  the  plaintiff's  manager,  who  was  a  witness  for 
the  plaintiff,  tends  to  show  that  the  statement  ihade  by  the  yardmaster 
was  true. 

Many  other  assignments  of  error  (there  are  49  in  all)  raise  questions 
of  minor  importance,  many  of  which  may  not  arise  upon  a  new  trial, 
or  may  be  presented  in  different  form.  We  have  endeavored  to  sift 
out  and  decide  those  which  seem  of  controlling  importance. 

The  judgment  will  be  reversed,  with  costs,  with  a  direction  to  award 
a  new  trial. 


MURHARD  ESTATE  00.  v.  PORTLAND  &  SEATTLE  RY.  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    July  6,  190a) 

No.  1,420. 

1.  Eminbnt  Domain— Condemnation  Pboceedinos— Natubb  and  Mods  or  Re- 

view. 

A  proceeding  to  take  land  for  public  use  by  condemnation  Is  a  suit  at 
common  law  and  Is  reviewable  only  by  writ  of  error. 

2.  Appeal  and  Esbob— Matters  Reviewable— Findings  or  Jubt. 

Under  ttie  seventh  const itutional  amendment,  the  only  modes  by  which 
a  fact  tried  by  a  Jury  can  be  re-examined  In  any  court  of  the  United  States 
are  the  granting  of  a  new  trial  by  the  trial  court,  or  by  an  appellate  court 
for  some  error  of  law  In  the  proceedings. 

8.  Same— Ruling  on  Motion  pob  New  Tbial. 

In  the  federal  courts  a  motion  for  new  trial  is  addressed  to  the  dis- 
cretion of  the  court,  and  its  ruling  thereon  Is  not  reviewable. 

4  Same— Condemnation  Pboceedinos— Tbial— View  by  Juby. 

Under  Balllnger*s  Ann.  Codes  &  St  Wash.  S  4998  (Pierce's  Code.  8  612), 
which  provides  that  a  Jury  may  be  permitted  to  view  the  real  properly  in 
litigation  whenever  In  the  opinion  of  the  court  It  is  proper,  the  refusal  of 
the  court  to  grant  such  permission  in  a  condemnation  suit  Is  reviewable 
only  for  an  abuse  of  discretion. 

6.  Tbial— iNSTBUCTioNS. 

The  refusal  of  instructions  requested  in  a  proceeding  by  a  railroad  com- 
pany to  condemn  right  of  way,  relating  to  the  measure  of  compensation  re- 
coverable, held  not  error,  in  view  of  the  charge  given. 

Appeal  from  and  in  Error  to  the  Circuit  Court  of  the  United  States 
for  tilt  Western  District  of  Washington. 

The  Portland  &  Seattle  Railway  Company,  defendant  in  error,  brought  suit 
in  one  of  the  courts  of  the  state  of  Washington  against  the  Murhard  Estate 
Company,  plaintiff  in  error,  to  condemn  a  right  of  way  for  railroad  purposes 
across  land  owned  by  the  Murhard  Estate  Company  in  Clark  county.  Wash.  It 
is  provided  by  the  statutes  of  Washington  (sections  5637-5640,  Ballinger's 
Ann.  Codes  &  St.  [Pierce's  Code,  §$  5102-5105]),  in  substance,  that  a  corpora- 
tion seeking  to  exercise  the  right  of  eminent  tLomain  shall  file  in  the  superior 
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court  of  the  county  where  the  land  Is  located,  a  petition  setting  out  the  de- 
scription of  the  land  needed,  the  names  of  the  owners,  the  object  for  which 
the  land  is  sought,  t(^ther  with  a  prayer  for  a  Jury  to  determine  the  com- 
pensation to  be  made.  It  is  also  provided  that  the  court  shall  first  grant  a 
bearing  and  determine  whether  the  particular  land  sought  to  be  appropriated 
is  necessary  for  the  enterprise.  If  the  court  finds  in  favor  of  the  petitioner, 
a  Jury  shall  be  summoned  to  assess  and  determine  the  amount  to  be  awarded 
the  landowner  for  taking  or  injuriously  affecting  his  land,  irrespective  of  any 
benefits  arising  by  reason  of  the  proposed  Improvement  The  Murhard  Estate 
Company,  by  proper  proceedings,  had  the  cause  removed  to  the  United  States 
Circuit  Court  for  the  •Western  District  of  Washington,  and  thereafter,  in 
the  federal  court,  a  trial  was  had  before  a  Jury,  and  an  award  of  |6,000  made 
in  favor  of  the  Murhard  Estate  Company.  Judgment  was  thereafter  entered 
in  favor  of  the  Murhard  Estate  Company  for  the  sum  of  $6,000,  and  awarding 
use  of  the  premises  involved  to  the  railway  company.  The  award  not  being 
satisfactory  to  the  Murhard  Estate  Company,  it  seeks  to  bring  the  cause  be- 
fore this  court  by  appeal  and  writ  of  error. 

Milton  W.  Smith,  for  Murhard  Estate  Co. 

James  B.  Kerr  and  George  T.  Reid,  for  Portland  &  Seattle  Ry.  Co. 

Before  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

HUNT,  District  Judge  (after  stating  the  facts  as  above).  The 
appeal  in  the  case  will  have  to  be  dismissed.  A  proceeding  to  take  land 
for  public  uses  by  condemnation  is  a  suit  at  common  law.  This  was 
decided  in  Kohl  et  al.  v.  United. States,  91  U.  S.  367,  23  L.  Ed.  449, 
the  court  citing  Weston  y.  Charlston,  2  Pet.  464,  7  L.  Ed.  481.  "The 
right  of  eminent  domain,"  said  Justice  Strong,  "always  was  a  right 
at  common  law.  It  was  not  a  right  in  equity,  nor  was  it  even  the 
creature  of  a  statute.  The  time  of  its  exercise  may  have  been  pre- 
scribed by  statute,  but  the  right  itself  was  superior  to  any  statute.' 

In  Chicago,  Burlington  &  Quincy  Railroad  Company  v.  Chicago,  166 
U.  S.  226,  17  Sup.  Ct.  581,  41  L.  Ed.  979,  the  Supreme  Court,  on  writ 
of  error,  considered  questions  relating  to  the  jurisdiction  of  that  court 
to  re-examine  a  final  judgment  of  the  Supreme  Court  of  Illinois,  where, 
in  an  eminent  domain  proceeding,  under  the  laws  of  the  state,  a  jury 
had  fixed  a  compensation  to  be  paid  to  certain  individual  owners  of 
parcels  of  land  sought  to  be  taken.  The  Constitution  of  Illinois,  like 
the  Constitution  of  Washington,  declared  that  no  person  should  be  de- 
prived of  his  property  without  due  process  of  law,  and  that  private 
property  shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation.  The  court  considered  whether  it  could  go  behind  the 
final  judgment  of  the  state  court  for  the  purpose  of  re-examining  and 
weighing  the  evidence,  and  of  determining  whether,  upon  the  facts,  the 
jury  erred  in  not  returning  a  verdict  in  favor  of  the  railroad  company 
for  a  larger  sum  than  was  assessed.  The  question  was  discussed  with 
reference  to  the  seventh  amendment  to  the  Constitution,  which  provides 
that: 

"In  suits  at  common  law  where  the  value  In  controversy  shall  exceed  twen- 
ty dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and  no  fact  tried  by 
a  Jury  shall  be  otherwise  re-examined  In  any  court  of  the  United  States  than 
according  to  the  rules  of  the  common  law," 
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— and  also  with  reference  to  section  709,  Rev.  St.  (U.  S.  Comp.  St 
1901,  p.  675),  which  provides  that  the  final  judgment  of  the  highest 
court  of  a  state  in  certain  instances  may  be  re-examined  by  the  Su- 
preme Court  upon  writ  of  error.  The  court  held  that  the  last  clause 
of  the  seventh  amendment  is  not  restricted  in  its  application  to  suits 
at  common  law  tried  before  juries  in  the  courts  of  the  United  States, 
but  "applies  equally  to  a  case  tried  before  a  jury  in  a  state  court  and 
brought  here  by  writ  of  error  from  the  highest  court  of  the  state,"  and 
refused  to  retry  the  facts  tried  by  the  jury.  Nor'did  the  court  regard 
it  as  material  tfiat  the  proceeding  was  one  under  the  state's  power  of 
eminent  domain,  for  the  jury,  impaneled  under  the  laws  of  the  state, 
was  regarded  as  a  jury  as  ordained  by  the  Constitution  of  the  state  in 
cases  of  the  condemnation  of  private  property  for  public  use,  and, 
having  been  a  jury  within  the  meaning  of  the  seventh  amendment  to 
the  Constitution  of  the  United  States,  the  facts  tried  by  it  could  not 
be  retried  in  any  court  of  the  United  States  otherwise  than  according 
to  the  rules  of  the  common  law.  "The  only  modes  known  to  the  com- 
mon law  to  re-examine  such  facts  are  the  granting  of  a  new  trial  by 
the  court  where  the  issue  was  tried,  or  to  which  the  record  is  proper- 
ly returnable,  or  the  award  of  a  venire  facias  de  novo  by  an  Appellate 
Court  for  some  error  of  law  which  intervened  in  the  proceeding.*' 

In  the  later  case  of  Metropolitan  Railroad  Company  v.  District  of 
Columbia,  195  U.  S.  322,  25  Sup.  Ct.  28,  49  L.  Ed.  219,  appeal  and 
writ  of  error  were  taken  to  obtain  a  review  of  the  action  of  the  Court 
of  Appeals  of  the  District  of  Columbia,  affirming  an  order  of  a  lower 
court  which  sustained  an  award  against  the  railroad  company  con- 
tained in  the  verdict  of  a  jury,  rendered  in  condemnation  proceedings 
under  an  act  of  Congress.    It  was  said: 

"That  a  proceeding  involving  th«  exercise  of  the  power  of  eminent  domain  Is 
essentially  but  the  assertion  of  a  right  legal  in  its  nature  has  been  determined. 
So,  also,  the  decisions  of  this  court  have  settled  that  a  condemnation  proceed- 
ing initiated  before  a  court  conducted  under  Its  supervision  with  power  to  rer 
view  and  set  aside  the  verdict  of  the  Jury,  and  with  the  right  of  review  vested 
In  an  appellate  tribunal,  is  in  Its  nature  an  action  at  law.  Kohl  v.  U.  S.,  91 
U.*S.  367  (23  L.  Ed.  449);  Searl  v.  School  District  No.  2,  124  U.  S.  197  (8  Sup. 
C5t.  460,  31  L.  Ed.  415) ;  Chappell  v.  United  States,  160  U.  S.  499  (16  Sup.  Ct. 
397,  40  L.  Ed.  510)." 

The  appeal  was  dismissed.  Plaintiff  in  error  could  have  moved  for 
a  new  trial  under  section  726,  Rev.  St.,  which  provides  that  the  Cir- 
cuit Courts  of  the  United  States  have  power  to  grant  new  trials,  in 
cases  where  there  has  been  a  trial  by  jury,  for  reasons  for  which  new 
trials  have  usually  been  granted  in  the  courts  of  law. 

In  United  States  v.  Train  et  al.  (C.  C.)  12  Fed.  852,  Justice  Gray, 
sitting  in  the  Circuit  Court,  held  that  section  914  of  the  Revised  Stat- 
utes,^ providing  that  the  practice  and  procedure  in  the  United  States 
courts  shall  conform  as  near  as  may  be  to  the  practice  and  procedure 
existing  at  the  time  in  like  causes  in  the  courts  of  record  of  the  state 
within  which  said  courts  are  held,  does  not  apply  to  motions  for  a 
new  trial;  nor,  "whatever  rule  may  be  prescribed  by  the  statutes  of 
the  state  upon  that  subject,  does  it  control  or  affect  the  power  of  the 
federal  courts  under  Judiciary  Act  Sept.  24,  1789,  c.  20,  1  Stat. 
83,  §  17,  and  under  section  726  of  the  Revised  Statutes  (U.  S.  Comp. 

»  U.  8.  Corap.  St  1901.  p.  684. 


Digitized  by 


Google 


HURHAKD   ESTATE  OO,  V.  PORTLAND  <b   SEATTLE   RY.  CO.         197 

St.  1901,  p.  584),  to  grant  or  refuse  a  new  trial  at  their  discretion." 

In  Indianapolis,  etc.,  R.  R.  Co.  v.  Horst,  93  U.  S.  291,  23  L.  Ed. 
898,  it  was  held  that  a  motion  for  a  new  trial  is  addressed  to  the  dis- 
cretion of  a  court  of  the  United  States,  and  that  such  a  motion  is 
not  a  mere  matter  of  proceeding  or  practice  in  the  District  and  Cir- 
cuit Courts,  and  is  not  therefore  within  the  act  of  June  1,  1872,  and 
cannot  be  affected  by  any  state  law  upon  the  subject.  This  rule  was 
followed  in  Chateaugay  Iron  Company,  Petitioner,  128  U.  S.  544,  9 
Sup.  Ct.  150,  32  L.  Si.  508,  and  in  Missouri  Pacific  Railway  Company 
V.  Chicago  &  Alton  R.  Co.,  132  U.  S.  191,  10  Sup.  Ct.  65,  33  L.  Ed. 
309. 

In  Wilson  v.  Everett,  139  U.  S.  616,  11  Sup.  Ct.  664,  35  L.  Ed.  286, 
the  principal  ground  of  complaint  by  the  defendant  was  that  the  jury 
had  no  basis  for  finding  a  verdict  in  a  certain  sum;  but  the  Supreme 
Court  said  that  was  a  question  to  be  reached  only  through  a  motion 
for  a  new  trial,  and  that  on  writ  of  error  no  error  committed  in  that 
respect  by  the  jury  could  be  reviewed. 

In  Hughey  v.  Sullivan  (C.  C.)  80  Fed.  72,  Judge  Hammond  con- 
sidered the  effect  of  an  order  made  by  the  Circuit  Court  of  the  United 
States  granting  a  new  trial  in  a  case  where  damages  assessed  by  the 
jury  were  inadequate.  A  statute  of  the  state  of  Ohio  forbade  the 
granting  of  a  new  trial  on  account  of  the  smallness  of  damages  for 
an  injury  to  the  person  or  reputation  of  another.  It  was  contended 
that  the  state  statute  was  a  rule  of  property;  but  the  learned  judge 
held  that,  as  a  practice  act,  it  was  not  binding  upon  the  federal  court, 
not  being  within  the  purview  of  section  914,  Rev.  St.,  and  he  affirmed 
.  the  rule  laid  down  in  Mattox  v.  United  States,  146  U.  S.  140,  13  Sup. 
Ct.  50,  36  L.  Ed.  917,  that  the  granting  or  denying  of  a  new  trial  rests 
in  the  sound  discretion  of  the  court,  and  could  not  be  made  the  sub- 
ject of  review  by  writ  of  error.    Foster's  Federal  Practice,  885. 

In  Capital  Traction  Co.  v.  Hof,  174  U.  S.  1,  19  Sup.  Ct.  580,  43 
L.  Ed.  873,  the  court  sustained  the  reasoning  of  Justice  Nelson  in 
Justices  V.  Murray,  9  Wall.  274,  19  L.  Ed.  658,  analyzing  the  state- 
ments of  Justice  Story  in  Parsons  v.  Bedford,  3  Pet.  433,  7  L.  Ed. 
732,  saying: 

"The  ratio  decidendi,  the  line  of  thought  pervading  and  controning  the 
whole  opinion,  was  that  the  seventh  amendment  undoubtedly  prohibited  any 
court  of  the  United  States  from  re-examining  facts  once  tried  by  a  Jury  in 
a  lower  court  of  the  United  States,  and  that  there  was  no  reason  why  the 
prohibition  should  not  equally  apply  to  a  case  brought  into  a  court  of  the 
United  States  from  a  state  court.  *In  both  instances,  the  cases  are  disposed 
of  by  the  same  system  of  laws  and  by  the  same  judicial  tribunal.' " 

In  the  light  of  these  authorities,  it  is  clear  that  the  right  to  move 
for  a  new  trial  existed,  and  that  this  court  cannot  re-examine  the  facts 
tried  by  the  jury. 

We  are  cited  to  the  case  of  United  States  v.  Tennant  et  al.  (D.  C.) 
93  Fed.  613,  wherein  the  District  Court  of  the  Northern  Division  of 
Washington  had  before  it  a  proceeding  for  the  condemnation  of  land 
necessary  for  fortifications.  A  verdict  was  rendered  by  a  jury  in 
favor  of  Mrs.  Wood,  the  owner  of  certain  tracts.  The  United  States 
moved  for  a  new  trial  on  the  ground  that  the  compensation  awarded 
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was  excessive.  The  court,  through  Judge  Han  ford,  presiding,  de- 
cided that  the  statutes  of  the  United  States  (1  Supp.  Rev.  St.  U.  S. 
[2d  Ed.]  pp.  601,  780),  providing  that  proceedings  for  the  condemna- 
tion of  land  required  for  fortifications  should  conform  as  near  as  may 
be  to  the  practice  in  condemnation  proceedings  in  the  courts  of  the 
state,  in  which  the  land  is  situated,  made  it  the  duty  of  the  federal 
court  to  deny  the  motion  for  a  new  trial  and  to  leave  to  the  appellate 
court  the  question  as  to  the  amount  of  damages  because,  under  the 
eminent  domain  statutes  of  the  state,  not  only  was  there  no  provision 
expressly  conferring  power  upon  the  trial  court  to  set  aside  the  ver- 
dict of  a  jury  or  grant  a  new  trial,  but  authority  was  expressly  given 
to  the  appellate  court  to  determine  the  amount  of  damages.  The 
foundation,  however,  of  the  decision  of  the  learned  judge  (who  pre- 
sided also  at  the  trial  of  the  present  case),  was  that  the  statutes  of 
the  United  States  just  referred  to  specially  controlled  in  proceedings 
had  by  the  government  for  the  condemnation  of  land  for  fortifications, 
and,  by  their  terms,  prescribed  that  the  practice  in  the  courts  of  the 
state  in  which  the  land  is  situated  should  govern  in  the  federal  court. 
But  we  know  of  no  such  statute  to  be  applied  to  ordinary  condemna- 
tion proceedings,  which,  as  we  have  shown,  are  governed  by  the  usual 
practice  pertaining  to  suits  at  law  in  tlie  federal  court. 

Confining  our  consideration  of  the  case  to  errors  assigned,  we  find 
»the  first  contention  is  that  the  court  erred  in  refusing  to  permit  the 
jury  to  view  the  premises  in  question.  The  statute  of  Washington 
(section  4998,  Ballinger's  Ann.  Codes  &  St.  [Pierce's  Code,  §  612]) 
provides  that  whenever,  in  the  opinion  of  the  court,  it  is  proper  that 
the  jury  should  have  a  view  of  the  real  property  in  litigation,  it  may 
orxier  the  jury  to  be  conducted  in  a  body  to  view  the  premises.  The 
question  is  left  to  the  discretion  of  the  trial  court,  and  as  the  record 
before  us  shows  that  maps  of  the  land  were  introduced,  and  that 
engineers  testified  in  detail  concerning  the  nature  of  the  land,  the 
location  of  the  quarry  involved,  how  it  could  and  should  be  worked, 
the  position  of  the  railroad  tracks,  and  of  the  road,  we  cannot  say 
that  there  was  any  abuse  of  discretion  in  not  sending  the  jury  to  see 
the  premises.  2  Lewis  .on  Eminent  Domain,  §  434;  Wigmore  on 
Evidence,  §  1164. 

One  of  the  instructions  asked  by  the  Murhard  Estate  Company,  and 
refused  by  the  court,  was  to  the  effect  that  claimant  was  entitled  to 
recover  the  market  value  of  the  property  taken  by  the  proposed  right 
of  way  and  for  the  depreciation  in  the  market  value  of  the  r«naining 
premises,  and  that  the  owner  of  the  property  was  entitled  to  the  differ- 
ence in  value  of  the  entire  land,  as  a  whole,  as  it  was  before  the  tak- 
ing, and  as  it  was  or  would  be  after  the  construction  of  the  improve- 
ment, irrespective  of  any  benefits  which  might  arise  by  reason  of 
the  construction  of  the  railroad.  The  point  made  is  that  the  court 
should  have  told  the  jury  expressly  that  the  recovery  should  be  had 
by  ascertaining  the  value  "irrespective  of  any  benefits  which  might 
arise  by  reason  of  the  construction  of  the  railroad."  This  is  the  rule 
as  provided  by  the  Constitution  of  Washington  (art.  1,  §  16),  and 
by  section  5641,  Ballinger's  Ann.  Codes  &  St.  (Pierce's  Code,  §  5106) ; 
but  there  is  nothing  in  the  record  to  show  that  the  railroad  company 
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attempted  in  any  way  to  introduce  any  element  of  benefits,  or  that 
any  benefits  as  excluded  by  the  constitutional  provision  were  testi- 
fied to. 

Taken  as  a  whole,  the  instructions  conveyed  to  the  jury  a  clear 
understanding  of  the  rules  of  law  necessary  to  guide  them  upon  the 
measure  of  compensation.  After  stating  the  obligation  of  the  Port- 
land &  Seattle  Railway  Company  to  pay  for  the  appropriation  and 
use  of  the  land  in  question,  the  court,  among  other  things,  charged 
that  the  value  was  to  be  the  fair  market  value,  and  that  the  railway 
company  must  pay  to  the  owner  such  sum  as  would  compensate  it 
for  any  damage  done  by  building  the  railroad  through  the  premises 
on  account  of  the  impairment  of  the  value  of  the  part  of  the  land  re- 
tained by  the  owner.  The  jury  were  also  told,  in  substance,  that  in 
estimating  the  value  of  what  an  owner  retains,  and  the  money  it  re- 
ceives for  what  is  taken,  the  owner  should  be  as  well  oflE  in  a  pecuniary 
sense  as  if  it  had  not  been  interfered  with.  They  were  told  to  con- 
sider the  value  of  the  land  in  the  situation  in  which  it  was  without 
the  railroad,  and  in  the  situation  in  which  it  would  be  with  the  rail- 
road constructed  and  in  operation.  Their  attention  was  addressed  to 
the  consideration  of  the  kind  of  land  involved,  the  use  that  it  might 
be  put  to,  and  to  whatever  might  be  found  to  be  an  element  of  dam- 
age, including  any  additional  expense  in  the  use  of  the  property  and 
the  interfering  with  the  use  or  loss  of  an  opportunity  to  make  it  yield 
a  profit.  These  matters  were  fairly  and  sufficiently  covered  by  the 
court  in  a  way  to  make  it  impossible  to  believe  that  the  jury  consid- 
ered benefits  in  assessing  just  compensation. 

The  court  also  refused  a  requested  instruction  to  the  effect  that,  if 
the  jury  found  that  the  property  contained  stone  which  was  available 
and  would  be  required  for  use  in  jetty  construction  or  other  purposes, 
they  should  take  into  consideration  the  quantity  of  stone,  and  that  the 
fact  that  the  property  was  not  then  in  use  for  such  purposes  was  not 
material.  It  is  undoubtedly  correct,  generally  speaking,  that  prop- 
erty is  not  to  be  deemed  worthless  because  the  owner  allows  it  to  go 
to  waste,  and  is  not  to  be  regarded  as  valueless  because  the  owner  is 
unable  to  put  it  to  any  use,  and  that  a  capability  of  being  made  avail- 
able for  use  gives  it  a  market  value  which  can  be  estimated.  Boom 
Co.  V.  Patterson,  98  U.  S.  403,  25  L.  Ed.  206.  But  this  principle  was 
recognized  by  the  court  by  that  portion  of  the  charge  which  stated 
that  the  principal  value  of  a  cliff  on  the  north  side  was  the  rock  "that 
may  be  disposed  of  at  a  price."    The  court  also  said  to  the  jury : 

•Ton  are  to  Judge  of  all  of  the  circumstances  shown  by  the  testimony,  to 
determine  whether  that  part  of  the  claimant's  property  on  the  north  side 
will  be  damaged  by  the  location  of  the  railroad,  and,  if  so,  consider  all  of 
the  uses  it  may  be  put  to,  and  determine  what  would  be  a  reasonable  assess- 
ment for  the  damage." 

Another  request,  which  was  refused  by  the  court,  stated  generally 
that  the  county  through  which  the  railroad  passed  did  not  own  the 
land  covered  by  the  county  road,  but  that  the  owner  of  the  land  through 
which  the  road  ran  owned  the  land  in  tlie  county  road  subject  to  an 
easement  for  the  public,  and  that  the  owner  of  the  land  could  leave 
his  wagon  in  the  road  or  leave  a  pile  of  stone  in  the  road  as  long  as 
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such  things  did  not  materially  interfere  with  the  right  of  the  public 
to  travel  safely.  This  was  a  statement  of  abstract  propositions  with- 
out such  apparent  relation  to  the  case  as  to  enable  us  to  say  that  the 
court  erred  in  not  adopting  it 

By  the  fourth  and  fifth  requested  instructions  which  were  refused, 
plaintiff  in  error  asked  the  court  to  charge,  in  effect,  that  the  owner 
of  the  land  involved  could  blast  stone  and  permit  the  same  to  be 
thrown  or  roll  down  upon  the  county  road,  provided  precautions  were 
taken  to  prevent  accident,  and  to  remove  quickly  such  stone  as  might 
obstruct  travel;  but  that  a  railroad  company  has  absolute  control  of 
the  land  within  the  limits  of  its  right  of  way  and,  upon  jcondemnation, 
can  erect  buildings  on  its  right  of  way,  and  can  take  out  rock  and 
earth  within  its  right  of  way  at  its  convenience,  and  that  in  this  case 
the  owner  of  the  quarry  would  have  no  right  to  blast  stone  so  as  to 
throw  it  upon  the  railroad  right  of  way,  and  that,  if  stone  were  blasted 
and  thrown  upon  the  right  of  way,  the  railroad  company  could  sue 
for  damages  and  for  an  injunction  to  prevent  the  continuance  of  such 
blasting.  We  think  the  instruction  was  properly  refused,  because  it 
was  not  material  to  the  case  that  the  court  should  draw  any  distinction 
between  possible  right  of  the  quarry  owner  to  throw  stones  upon 
the  county  road  situate  between  the  railroad  and  cliff,  and  the  right 
such  an  owner  had  to  throw  stones  upon  the  right  of  way  of  the  rail- 
road company.  The  only  right  that  was  material  to  be  determined 
in  the  case  was  that  of  the  railroad  company  toward  the  plaintiff  in 
error,  and  upon  that  issue  the  charge  was,  in  substance:  That,  in 
quarrying  rock  and  transporting  it,  an  owner  must  so  use  his  prop- 
erty as  not  to  injure  others;  that  prudence  and  care  would  be  re- 
quired in  operating  the  quarry  so  as  not  to  injure  people  who  might 
be  traveling  on  the  railroad,  or  to  injure  the  property  of  the  railroad 
company  in  using  an  elevated  tramway  the  quarry  owner  had  been 
given  a  right  to  use;  and  that  the  jury  should  consider  whether  the 
quarry  owner  was  damaged  by  having  the  railroad  there  by  reason 
of  any  additional  expense  or  inconvenience  or  impairment  in  the 
value  of  the  property.  A  proper  standard  of  care  was  sufficiently  well 
laid  down  to  enable  the  jury  to  consider  the  restrictions  upon  the  use 
of  the  property  and  to  weigh  the  evidence  upon  the  point  in  consider- 
ing damages. 

These  views  dispose  of  the  questions  of  law,  of  which,  upon  the 
record,  we  can  take  cognizance,  and  which  we  think  are  of  sufficient 
importance  to  require  notice. 

Being  of  the  opinion  that'  no  error  was  committed,  the  judgment  is 
affirmed* 
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WARDEN  V.  HINDS. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    July  17,  1908.) 

No.  786. 

1.  Master  and  Servant— Oontbact  of  Employment— Duration  or  Employ- 

ment—* *Hiring  AT  Will." 

A  contract  of  employment,  which  states  no  term,  but  merely  provides 
that  the  employ^  shall  be  paid  a  stated  sum  per  week,  constitutes  a 
hiring  at  will,  which  may  be  terminated  at  any  time  by  either  party 
without  notice. 

[Ed.  Note. — For  cases  In  point,  see. Cent  Dig.  vol.  84,  Master  and  Serv- 
ant, S  19.] 

2.  Wills— Contract  to  Make  Bequest— Acjtion  for  Breach. 

An  actlou  at  law  to  recover  damages  for  alleged  breach  of  a  contract 
to  make  a  bequest  of  a  certain  sum  to  plaintiff  by  will  cannot  be  maintain- 
ed during  the  lifetime  of  the  proposed  testator. 

[Bd,  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  49,  Wills,  §  179.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Richmond. 

W.  D.  Carter  and  Robert  H.  Talley,  for  plaintiff  in  error. 
Scott  &  Buchanan,  for  defendant  in  error. 

Before  PRITCHARD,  Circuit  Judge,  and  BOYD  and  DAYTON, 
District  Judges. 

BOYD,  District  Judge.  ^  In  this  case,  Nellie  R.  Hinds,  the  defend- 
ant in  error,  who  was  the  plaintiff  below,  and  who  will  hereafter  be 
called  the  plaintiff,  brought  a  suit  at  law  in  the  Circmt  Court  of  the 
United  States  for  ''the  Eastern  District  of  Virginia,"  at  Richmond, 
against  Henry  Warden,  the  plaintiff  in  error,  who  was  the  defendant 
below,  and  who  will  hereafter  be  called  the  defendant.  The  plaintiff 
filed  her  declaration  in  trespass  on  the  case  in  assumpsit  and  sought 
to  recover  of  the  defendant  damages  in  the  sum  of  $15,000  for  breach 
of  contract  of  employment.  The  plaintiff  alleged,  in  substance :  That 
in  the  month  of  April,  1904,  the  defendant,  who  was  then  48  years  of 
age,  and  who  was  engaged  in  business  in  the  city  of  Fredericksburg, 
Va.,  desired  the  services  of  the  plaintiff  as  an  amanuensis,  stenogra- 
pher, and  typewriter,  and  induced  the  plaintiff  to  give  up  a  lucrative 
business  in  the  city  of  Philadelphia  and  accept  emplo)mient  with  the 
defendant  at  the  compensation  of  $25  per  week,  beginning  on  the  18th 
day  of  April,  1904;  that  said  employment  was  to  continue  as  long  as 
the  defendant  lived,  and  at  his  death  there  was  to  be  paid  from  his 
estate  to  the  plaintiff  the  sum  of  $5,000.  •  The  written  evidence  of  the 
contract,  as  set  out  in  the  record,  is  the  following  letter : 

"Fredericksburg,  Va.,  4,  17,  1904. 

'*MlB8  N.  R.  Hinds,  No.  667  Bourse  Building,  Phila.— Dear  Madam:  I 
wish  to  conclude  the  arrangement  we  talk:ed  about  on  Friday,  and  you  can 
consider  yourself  in  my  employ  from  the  moment  you  receive  this  letter.  Your 
salary  of  twenty-five  dollars  per  week  wUl  begin  from  to-morrow  and  you  are 
to  report  here  at  the  earliest  passible  moment.  In  consideration  of  the  fact 
that,  in  entering  my  employ,  you  are  giving  up  an  established  business  of 
greater  or  leas  value  (its  value  to  you  being  Indicated  by  the  salary  I  have 
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agreed  to  give  you)  It  Is  my  Intention  to  add  a  codicil  to  my  will  bequeatlilng 
to  you  tlie  sum  of  five  thousand  dollars,  this  to  recompense  you  for  the  above 
business  and  to  enable  yon  to  re-establish  yourself,  should  I  die  within  the  next 
few  years.  It  is  my  intention,  even  should  I  live  to  a  good  old  age,  that  this 
bequest  shall  stand  and  be  in  force. 

"Hoping  that  you  wUl  be  able  to  report  for  work  in  a  very  few  days,  I 
am  Yours  sincerely,  [Signed]    Henry  Warden." 

The  plaintiff  entered  the  employment  of  defendant  under  this  con- 
tract and  continued  in  his  service  until  the  16th  day  of  April,  1905, 
when  defendant  discharged  her,  as  she  alleges,  without  cause,  and 
she  brought  this  suit.  The  defendant,  through  his  counsel,  filed  his 
plea  of  nonassumpsit  in  the  usual  form  and  thus  raised  the  issue. 
The  cause  was  tried  at  Richmond,  in  said  district,  beginning  on  the 
16th  day  of  October,  1907,  and  a  yerdict  rendered  for  plaintiff  in  the 
sum  of  $2,478.05.  Judgment  was  accordingly  entered  thereon  by  the 
court,  and  defendant  sued  out  his  writ  of  error  from  this  court.  At 
the  close  of  the  testimony,  the  defendant  requested  the  court  to  charge 
the  jury  that  plaintiff  was  not  entitled  to  recover  and  to  direct  a  ver- 
dict for  the  defendant.  This  request  was  refused,  and  the  defendant 
excepted.  The  court,  in  the  instructions  to  the  jury,  held  that  the  con- 
tract contained  in  the  letter  of  April  17,  1904,  set  out  in  the  declara- 
tion, was  a  binding  contract  consummated  between  the  parties  and  con- 
stituted a  general  hiring  to  do  and  perform  the  services  contracted 
for ;  that  it  was  a  hiring  without  fixing  the  duration  of  service  and 
was  presumed  to  be  a  hiring  for  a  year,  one  revolution  of  the  sea- 
sons. The  defendant's  counsel  duly  excepted  to  this  instruction. 
The  court  further  instructed  the  jury : 

"You  are  further  charged  that  if  you  believe  from  the  evidence  that  the 
defendant  wrote  the  plaintiff  the  letter  of  17th  of  April,  1904,  which  letter 
concluded  the  contract  of  employment  between  them,  and  one  of  the  provisions 
of  which  is  as  follows:  'In  consideration  of  the  fact  that  in  entering  my 
employ  you  are  giving  up  an  established  business  of  greater  or  less  value 
(LtB  value  to  you  being  indicated  by  the  salary  I  have  agreed  to  give  you)  it 
is  my  intention  to  add  a  codicil  to  my  will  bequeathing  to  you  the  sum  of 
$6,000,  this  to  recompense  you  for  the  above  bushiess,  and  to  enable  you  to 
re>establish  yourself  should  I  die  within  the  next  few  years.  It  is  my  inten- 
tion, however,  even  should  I  live  to  a  good  old  age,  that  this  bequest  shall 
stand  and  be  in  force' — and  that  the  plaintiff,  in  accepting  the  said  contract 
and  entering  upon  said  employment,  gave  up  an  established  business  in  the 
city  of  Philadelphia,  such  as  was  mentioned  in  the  provisions  of  the  said  con- 
tract, and  moved  to  the  city  of  Fredericksburg,  and  there  entered  upon  the 
service  called  for  in  said  letter,  and  faithfully  performed  all  of  the  duties 
required  of  her  in  the  premises,  and  that  the  defendant  thereafter  and  with- 
out Justifiable  cause  discharged  the  plaintiff  from  said  employment,  and  re- 
pudiated the  arrangement  to  make  provision  for  her  as  thus  contemplated, 
by  said  codicil,  then  the  undertaking  to  make  such  provision  by  adding  a 
codicil  to  his  will  constituted  a  binding  contract  upon  him  properly  enforceable 
in  equity  against  his  estate,  or  for  the  breach  of  which  damages  can  be  re- 
covered at  law  against  hini  in  his  lifetime.*' 

To  this  instruction  defendant's  counsel  then  and  there  duly  excepted. 
The  defendant's  counsel  requested,  among  others,  the  following  in- 
structions, both  of  which  were  refused  by  the  court,  and  to  the  re- 
fusal to  give  each  of  which  the  defendant's  counsel ^duly  excepted: 

"The  jury  is  charged  that  under  the  evidence  in  this  case  there  is  no  de- 
finite period  fixed  for  the  duration  of  the  employment  of  the  plaintiff  by  the 
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defendant,  and  therefore  the  same  is  merely  a  contract  at  will,  terminable 
by  either  party  at  any  time  without  notice,  and  no  liability  rests  upon  the 
defendant  to  pay  the  plaintiff  any  salary  subsequejit  to  her  discharge  on 
July  15,  1905. 

'*The  court  charges  the  Jury  that  the  expression  by  the  defendant  In  this 
case  to  the  plaintiff  of  an  intention  to  add  a  codicil  to  his  will  bequeathing 
money  to  the  plaintiff,  though  conclusively  proven  and  subsequently  repudiated 
by  the  defendant,  does  not  render  the  defendant  liable  in  any  amount  whatever 
to  the  plaintiff  In  damages,  and  no  damages  can  therefore  be  awarded  the 
plaintiff  to  compensate  her  for  any  alleged  loss  growing  out  of  the  failure, 
or  refusal  of  the  defendant  to  execute  such  codicil." 

The  jury  retutned  a  verdict  in  favor  of  the  plaintiflf  against  the 
defendant,  assessing  plaintiff's  damages  in  the  sum  of  $2,478.05,  and 
for  this  amount  the  court  rendered  Judgment,  with  interest  on  the 
amount  of  $2,478.05,  from  the  date'  of  the  trial,  and  for  costs.  In 
the  course  of  the  trial  there  were  other  exceptions  than  those  above 
stated,  taken  by  defendant's  counsel ;  but  the  exceptions  presented  by 
the  instructions  which  the  court  gave  and  the  exceptions  based  upon 
the  instructions  refused  are  those  alone  which  we  deem  it  necessary 
to  consider  in  order  to  dispose  of  this  case. 

We  do  not  think  that  the  terms  of  employment,  as  set  forth  in  the 
letter  written  by  defendant  ta  plaintiff  on  the  17th  of  April,  1904,  can 
be  construed  into  a  contract  from  year  to  year.  The  duration  of  em- 
plo3mient  is  altogether  indefinite.  The  compensation  was  $25  per 
week,  and  there  was  no  fixed  period  for  plaintiff's  service  to  the  de- 
fendant. Under  these  circumstances,  it  is  our  conclusion  that  the 
contract  should  be  construed  as  a  hiring  at  will,  which  could  be  end- 
ed at  any  time  by  either  party  without  notice.  We  do  not  think  it 
necessary  to  cite  authorities  to  sustain  this  view  of  the  contract,  so 
far  as  the  duration  of  employment  is  concerned,  further  than  to  refer 
to  a  case  recently  decided  by  this  court.  The  Pokanoket,  166  Fed. 
241,  84  C.  C.  A.  49.  We  think  therefore  there  was  error  in  the  in- 
struction that,  under  the  contract  contained  in  the  letter  above  re- 
ferred to  "it  was  a  hiring  without  fixing  the  duration  of  service  and 
was  presumed  to  be  a  hiring  for  the  year,  one  revolution  of  the  sea- 
sons," and  there  was  also  error  in  the  refusal  of  the  court  t6  give  ,the 
instruction  requested  by  defendant's  counsel  that  "the  jury  is  charged 
that  under  the  evidence  in  this  case  there  is  no  definite  period  fixed 
for  the  duration  of  employment  of  plaintiff  by  the  defendant  and 
therefore  the  same  is  merely  a  contract  at  will,  terminable  by  either 
party  at  any  time,  without  notice,  and  no  liability  rests  upon  the  de- 
fendant to  pay  the  plaintiff  any  salary  subsequent  to  her  discharge 
on  July  16,  1905."  This  brings  us  to  the  consideration  of  that  part 
of  the  letter  of  the  defendant  in  which  he  expressed  his  intention  to 
make  a  codicil  to  his  will  bequeathing  to  the  plaintiff  the  sum  of  $5,000 
to  recompense  her  for  her  business  (established  in  Philadelphia)  and 
to  enable  her  to  re-establish  herself,  and' so  forth. 

The  grounds  upon  which  the  plaintiff  bases  her  right  to  sue  for 
damages  for  defendant's  failure  in  respect  to  the  $6,000  which  he  had 
promised  to  bequeath  to  her  by  his  will  are  that  the  promise  was  not 
a  nudum  pactum,  or  a  mere  gratuity,  but  was  a  valid  contract  founded 
on  a  valuable,  or  at  least  a  sufficient,  consideration,  in  that  she,  in  order 
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to  enter  the  service  of  defendant,  gave  up  an  established  business  of 
more  or  less  value  in  the  city  of  Philadelphia,  and  she  alleges  in  her 
declaration  that  she  had  established  a  lucrative  business  as  a  stenog- 
rapher and  typewriter  in  the  city  of  Philadelphia,  which  was  then  and 
there  worth  to  her  a  large  sum,  and  so  forth,  and  that  the  defend- 
ant, in  discharging  her  without  cause,  committed  a  breach  of  this  con- 
tract, and  that  thereby  a  cause  of  action  accrued  to  her.  We  do  no: 
deem  it  necessary  in  the  case  before  us  to  pass  upon  the  merits  of 
this  contention  of  the  plaintiff.  The  question  for  us  is  whether  the 
plaintiff,  if  her  position  be  tenable,  has  a  present  cause  of  action  which 
can  be  maintained  in  a  court  of  law. 

The  trial  judge  held  that  such  cause  of  action  existed,  and  instruct- 
ed the  jury,  as  before  stated,  that  if  they  believed  from  the  evidence 
(which  was  the  written  contract  contained  in  defendant's  letter  of 
April  17,  1904,  set  out  hereinbefore)  that  the  plaintifT  in  accepting 
the  said  contract  and  entering  upon  such  employment  gave  up  an  es- 
tablished business  in  the  city  of  Philadelphia,  such  as  was  mentioned 
in  the  provisions  of  said  contract,  and  moved  to  the  city  of  Freder- 
icksburg, and  there  entered  upon  the  service  called  for  in  said  letter, 
and  faithfully  performed  all  the  duties  required  of  her  in  the  prem- 
ises, and  that  defendant  thereafter  and- without  justifiable  cause  dis- 
charged the  plaintiff  from  said  emplo)mient  and  repudiated  the  ar- 
rangement to  make  provision  for  her  as  thus  contemplated  by  the  said 
codicil,  then  the  undertaking  to  make  such  provision  by  adding  a 
codicil  to  his  will  constituted  a  binding  contract  upon  him  properly 
enforceable  in  equity  against  his  estate  or  for  breach  of  which  dam- 
ages could  be  recovered  in  law  against  him  in  his  lifetime. 

The  verdict  of  the  jury  as  to  the  present  value  of  the  $5,000  which 
was  to  be  provided  for  plaintiff  in  the  codicil  to  defendant's  will  was 
based  upon  an  estimate  made  by  an  actuary,  giving  the  age  of  the  de- 
fendant at  47  years,  and  counting  the  net  value  of  $5,000  insurance  on 
a  life  at  that  age  to  be  $2,378.05.  This  latter  amount,  with  $100  added 
by  the  jury,  makes  the  whole  amount  of  the  verdict.  Now,  aesuming 
that  the  expressed  intention  of  the  defendant,  as  set  out  in  his  letter 
to  rte  plamtiff ,  to  make  a  codicil  to  his  will  and  bequeath  her  the  sum 
of  $5,000,  was  a  contract  based  upon  sufficient  consideration  to  support 
it,  when  could  a  breach  of  it  occur  such  as  to  entitle  the  plaintiff  to 
brin^  her  suit?  All  the  authorities  agree  that  one  may,  for  a  valuable 
consideration,  and  in  some  instances  a  good  consideration,  renounce 
the  absolute  power  to  dispose  of  his  estate  at  pleasure  and  bind  him- 
self by  a  contract  to  dispose  of  his  property  by  will  to  a  particular 
person,  and  that  such  contract  may  be  enforced  in  the  courts  after 
his  decease,  either  by  an  action  for  a  breach  against  the  personal  rep- 
resentative or  in  the  proper  case  by  a  bill  in  the  nature  of  specific  per- 
formance against  his  heirs,  devisees,  or  personal  representative.  John- 
son v.  Hubbell,  10  N.  J.  Eq.  332,  66  Am.  Dec  773.  However,  we  have 
been  unable  to  find  any-  case  in  which  the  right  to  recover  damages  in 
an  action  at  law  for  an  alleged  breach  of  such  ccmtract  during  the 
life  of  the  testator  has  been  upheld.  Indeed,  the  principle  generally 
declared  is  that  such  contracts  are  susceptible  of  enforcement  only  after 
the  death  of  the  testator  by  bill  in  equity  for  specific  performance. 
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and  it  is  well  said  in  the  case  of  Bolman  v.  Overall,  80  Ala.  451,  2 
South.  624,  60  Am.  Rep.  107 : 

'The  principle  upon  which  courts  of  equity  undertake  to  enforce  the  execu- 
tion of  such  agreements  is  referable  to  its  Jurisdiction  over  the  subject  of 
specific  performance.  •  It  is  not  claimed,  of  course,  that  any  court  has  the 
power  to  compel  a  person  to  execute  a  last  will  and  testament,  carrying  out 
his  agreement  to  bequeath  a  legacy,  for  this  can  be  done  only  in  the  lifetime 
of  the  testator,  and  no  breach  of  the  agreement  can  be  assumed  so  long  as 
he  live^  and  after  his  death  he  is  no  longer  capable  of  doing  the  thing  agreed 
to  be  done.  There  can  be  no  doubt  but  that  a  person  niay  make  a  valid 
agreement  binding  himself  legally  to  make  a  particular  disposition  of  his 
property  by  last  will  and.  testament.  The  law  permits  a  man  to  dispose  of 
his  property  at  his  pleasure,  and  no  good  reason  can  be  assigned  why  he  may 
not  make  a  legal  agreement  to  dispose  of  his  property  to  a  particular  individu- 
al or  for  a  particular  purpose  as  well  by  will  as  by  a  conveyance  to  be  made  at 
some  specific  future  period  or  upon  the  happening  of  some  future  event.  It 
may  be  unwise  for  a  man  in  this  way  to  embarrass  himself  as  to  the  final  dis- 
position of  his  property,  but  he  is  the  disposer  by  law  of  his  own  fortune  and 
the  sole  and  best  judge  as  to  the  time  and  manner  of  disposing  of  it.  A 
court  of  equity  will  decree  the  specific  performance  of  such  an  agreement  upon 
the  recognized  principles  by  which  it  Is  governed  in  the  exercise  of  this  branch 
of  its  jurisdiction." 

In  the  case  of  Rivers  v.  Rivers,  Executors,  3  Desaus.  (S.  C.)  195, 
4  Am.  Dec.  609,  the  court,  in  sustaining  the  propriety  of  a  court  of 
equity  recognizing  and  enforcing  such  an  agreement,  very  properly 
remarked : 

"A  man  might  renounce  every  ])ower,  benefit,  or  right  which  the  law  gives 
him,  and  he  will  be  bound  by  his  agreement  to  do  so,  provided  the  agreement 
be  entered  into  fairly,  without  surprise,  imposition,  or  fraud,  and  that  it  be 
reasonable  and  moral." 

The  case  of  Johnson  v.  Hubbell,  supra,  which  is  a  leading  case  upon 
the  subject  we  have  under  discussion,  and  in  which,  we  may  say,  al- 
most every  view  of  the  question  is  presented,  was  a  bill  in  equity 
filed  by  the  complainant  to  have  specific  performance  as  to  the  dis- 
position of  propertv  which  his  father  had  agreed  to  make  by  will  and 
failed  to  do  so.  f  he  facts  are  substantially  these :  Hannah  Johnson, 
the  mother  of  the  complainant,  at  the  time  of  her  marriage  with  com- 
plainant's father,.  Robert  Johnson,  was  possessed  of  large  and  valuable 
property.  During  the  coverture  she  joined  with  her  husband  in  the 
sale  of  a  part  of  her  property  for  a  consideration  of  $20,000,  which  was 
received  by  the  husband  and  expended  in  the  improvement  of  prop- 
erty which  he  held  in  his  own  right.  The  mother  died,  leaving  the 
father,  and  two  children,  the  complainant,  and  a  sister  surviving,  and 
at  the  time  of  her  death  she  left  real  estate  of  the  value  of  about  $80,- 
000.  By  the  laws  of  New  Jersey  the  complainant  was  entitled  by  in- 
heritance to  two-thirds  and  his  sister  to  one-third  of  the  estate  of  their 
mother,  and  the  father,  Robert  Johnson,  was  tenant  by  the  courtesy  of 
his  deceased  wife's  real  property.  The  father  was  also  the  owner  of 
a  large  estate  in  his  own  right,  and  in  this  situation  he  entered  into  an 
agreement  with  his  son,  the  complainant,,  by  which  the  son  conveyed 
to  his  sister  an  equal  interest  in  the  mother's  property,  the  father 
agreeing  to  make  them  equal  in  his  will ;  otherwise  upon  the  refusal 
of  the  son  to  divide  equally  the  mother's  estate,  the  father  declared 
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his  purpose  to  leave  the  larger  portion  of  his  estate  to  the  daughter. 
The  sister  was  present  and  concurred  in  this  arrangement,  and,  as  be- 
fore stated,  the  complainant  conveyed  to  her  one-half  of  the  deceased 
mother's  property.  The  father  died  leaving  a  will  by  which  he  entire- 
ly cut  oflf  and  excluded  the  complainant  from  all  right  and  participa- 
tion in  his  estate.  The  court  held  that  this  contract  was  enforceable 
in  equity,  that  it  was  founded  upon  sufficient  consideration,  and  that, 
the  father  having  failed  to  provide  in  the  will  for  the  son  as  he  had 
agreed  to  do,  in  consideration  of  the  fact  that  the  son  was  parting  w^ith 
property  to  which  he  was  legally  entitled,  the  court  would  decree  spe- 
cific performance  according  to  the  terms  of  the  original  agreement^ 
and,  to  quote  the  language  of  the  opinion : 

**ID  this  case  the  son  performed  his  part  of  the  agreement.  He  paid  a 
valuable  consideration  and  parted  with  his  property.*' 

But,  as  will  be  seen,  no  cause  of  action  accrued  to  the  plaintiff  un- 
til the  death  of  his  father,  because  it  was  not  known  uiitU  that  event 
that  the  father  would  disregard  his  part  of  the  agreement,  and  it  is 
said  in  one  of  the  notes  to  the  case : 

"It  is  obvious  that  an  agreement  to  make  a  certain  disposition  of  property 
by  devise  is  one  which,  strictly  speaking,  will  not  support  an  action  In  the  par- 
ty's lifetime,  because  any  testamentary  Instrument  Is  by  its  nature  revocable. 
No  one  can  tell  what  it  wUl  be  until  the  maker  dies,  and  he  has  his  whole 
life  In  which  to  perform  the  covenants." 

Numerous  authorities  are  cited  to  support  this  principle. 

As  before  suggested,  we  do  not  consider  it  necessary  at  this  junc- 
ture to  pSiss  upon  the  validity  of  plaintiff's  claim  as  respects  the  provi- 
sion to  be  made  for  her  by  a  codicil  to  defendant's  will;  but,  how- 
ever that  may  be,  it  is  our  opinion  that  whatever  her  right  is,  and 
whether  her  remedy  be  by  action  at  law  for  breach  of  tjie  contract  or 
by  bill  in  equity  for  specific  performance,  her  cause  of  action  does  not 
accrue  until  the  defendant's  death,  because,  if  defendant's  letter  can 
be  construed  into  an  enforceable  contract  to  bequeath  to  plaintiff  $5,- 
000  by  a  codicil  to  his  will,  there  can  be  no  breach  whilst  the  defend- 
ant lives,  for  to  the  very  last  moment  of  his  life  he  may  carry  out 
his  expressed  intention.  It  is  true  tiiere  is  authority  for  the  position 
that  in  some  instances  under  an  agreement  to  bequeath  property  the 
person  to  whom  the  bequest  is  to  he  made  may  in  the  lifetime  of  the 
proposed  testator,  in  order  to  prevent  the  loss  of  the  property  through 
extravagance  or  other  misconduct  of  the  latter,  file  a  bill  quia  timet 
on  the  equity  side  of  the  docket  to  have  such  testator  declared  a  trustee 
to  the  extent  of  the  claim ;  but  the  elementary  writers  and  the  judicial 
decisions  all  seem  to  be  in  harmony  in  support  of  the  proposition  that 
upon  an  agreement  to  make  a  will  an  action  at  law  does  not  lie  dur- 
ing the  lifetime  of  the  proposed  testator.  It  would  seem  that  the  fact 
that  bills  quia  timet  based  upon  contracts  for  the  disposition  of  prop- 
erty by  will  are  entertained,  as  stated  above,  in  the  lifetime  of  the 
proposed  testator,  gives  additional  strength  to  the  position  that  an  ac- 
tion to  enforce  the  contract  iself  cannot  be  maintained  until  after  his 
death. 
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For  the  reasons  given  we  are  of  the  opinion  that  there  is  error  in 
the  judgment  of  the  Circuit  Court  below,  and  that  the  same  should  be 
reversed. 

Reversed. 


RICH  V.  VICTORIA  COPPER  MINING  CO. 

VICTORIA  COPPER  MINING  CO.  v.  RICH. 

(Olrcalt  Court  of  Appeals*  Sixth  Circuit    June  25,  190&) 

Nob.  1,792,  1,793. 

BJXOTMENT— JUDGHENT  FOB  VALVB  OF   PbEUISES-^MICHIOAN   STATUTE. 

3  Comp.  Laws  Mich.  {§  10,996,  10,997,  provide  that  in  an  action  of  eject- 
ment, where  defendant  makes  claim  for  improvements,  plaintiff  may  also 
have  submitted  to  the  jury  the  question  of'  the  value  of  the  premises 
without  improvements,  and  if  no  waste  had  been  committed,  and  if  he 
recovers,  may  at  his  election  abandon  the  premises  to  defendant,  in  which 
case  ''Judgment  shall  be  rendered  against  the  defendant  for  the  sum  so 
estimated  by  the  Jury,  with  costs  of  suit,  which  Judgment  shall  be  a  lien 
upon  the  premises  in  question,  and  execution  may  issue  on  such  Judg- 
ment and  be  levied  upon  said  premises,  *and  the  same  may  be  sold  by 
virtue  thereof,  in  the  same  maimer  and  with  like  effect  as  any  other  real 
estate  of  the  defendant."  Held  that,  where  such  a  Judgment  was  render- 
ed, plaintiff  was  entitled  to  the  issuance  bt  an  execution  at  any  time,  not- 
withstanding the  fact  that  by  section  10,981  defendant  was  entitled  as 
matter  of  right  to  a  new  trial  at  any  time  within  three  years,  but  that 
such  Judgment  was  not  a  general  Judgment  against  defendant,  and  the 
execution  could  only  be  levied  on  the  premises  in  controversy  in  the  ac- 
tion. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Michigan. 

See  147  Fed.  380,  77  C.  C.  A.  658. 

The  following  is  the  opinion  of  KNAPPEN,  District  Judge,  in  the 
court  below: 

The  defendant's  motion  asks:  First,  that  execution  upon  the  Judgment  for 
the  value  of  the  land,  under  3  Oomp.  Laws  Mich.  1897,  §  10,997,  be  stayed  un- 
til the  expiration  of  the  three-year  period  within  which  defendant  is  entitled 
to  a  new  trial ;  and,  second,  that  proceedings  under  the  execution,  so  far  as 
the  Judgment  for  value  is  concerned,  be  limited  to  a  sale  of  the  premises 
In  question. 

1.  The  condnsion  reached  is  that  execution  is  issuable  immediately  upon 
the  entry  of  Judgment,  notwithstanding  the  statutory  provision  for  a  new 
trial. 

The  statute  contains  no  express  limitation  of  the  right  to  immediate  Issue. 
After  providing  for  the  rendering  of  Judgment,  It  provides  that  execution  may 
Issue  thereon  and  be  levied  upon  such  premises,  and  the  same  sold  by  virtue 
thereof.  8  Comp.  Laws  Mich.  1897,  §  10,997.  The  provision  for  Judgment  for 
the  value  of  the  land,  without  improvements,  is  part  of  the  general  scheme  of 
the  statutes  pertaining  to  ejectment  Where  plaintiff  prevails,  and  the  de- 
fendant does  not  ask  to  have  the  value  of  his  improvements  determined,  or 
where,  in  the  case  of  such  request,  the  plaintiff  elects  to  pay  the  estimated 
value  of  the  improvements,  writ  of  possession  is  provided.  3  Comp.  Laws 
Mich.  1897,  §  10,978;  1  Stevens'  Michigan  Practice,  pp.  388-399.  Otherwise 
plaintiff  is  entitled  to  execution  for  the  value  of  the  land  without  improve- 
ments or  waste.  No  reason  is  apparent  for  inferring  a  difference  in  legislative 
intent,  except  as  such  intent  is  shown  by  a  difference  in  statutory  language. 
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There  Is  no  material  difference  In  the  language  of  the  two  statutes  cited. 
The  former  reads:  **Executlon  may  issue  on  such  Judgment,"  etc.  And  the 
latter:  "The  plaintiff  recovering  such  Judgment  shall  be  entitled  to  a  writ  of 
possession."  Neither  statute  contains  an  express  provision  for  the  immediate 
issue  of  writ  It  has,  however,  been  held  that  the  statutory  right  to  a  new 
trial  does  not  mllltnte  against  the  right  of  immediate  writ  of  possession. 
Dawson  v.  Chippewa  Circuit  Judge,  127  Mich.  328,  86  N.  W.  801. 

A  similar  construction  of  the  provision  for  execution  upon  Judgment  for 
value  would  seem  natural.  The  fact  that  another  statute  (section  10,086) 
expressly  provides  that  possession  taken  under  the  writ,  by  virtue  of  any  re- 
covery in  ejectment,  shall  not  be  affected  by  any  vacating  of  Judgment,  does 
not,  to  my  mind,  Indicate  a  distinction  between  the  writ  of  execution  and  the 
writ  of  possession,  for,  however  much  such  provision  might  have  seemed  nec- 
essary In  a  case  where  possession  had  been  transferred  under  the  writ,  no 
necessity  is  apparent  In  the  case  of  execution  sale.  Moreover,  the  Supreme 
Court  of  Michigan  has  seemingly  construed  the  statute  in  question  as  per- 
mitting a  sale  under  execution  at  any  time  after  Judgment,  without  reference 
to  the  right  of  redemption ;, the  purchaser  under  the  execution  sale  simply  talc- 
ing title  subject  to  the  right  of  the  defendant  to  defeat  it  by  talking  a  new  trial 
at  any  time  within  the  statutory  three  years.  Cook  v.  Circuit  Judge,  70  Mich. 
94.  37  N.  W.  906. 

This  construction  of  the  decision  of  the  Supreme  Court  in  the  case  last 
cited  Is  adopted  by  Mr.  Stevens.  1  Stevens'  Michigan  Practice,  §  204,  p.  414. 
This  seems  to  be  the  vlew^  taken  in  Newell  on  Ejectment,  p.  824.  Such  con- 
struction does  not  nullify  the  statute  (section  10,981)  providing  for  a  new  trial. 
The  right  remains  unaffected  by  the  sale,  from  the  fact  that  the  purchaser 
takes  his  title  subject  to  be^  defeated  upon  defendant's  election  to  take  a  new 
trial.  In  the  absence  of  legislative  provision,  the  fact  that  competition  is 
lessened  on  account  of  the  liability  of  the  sale  to  be  set  aside  furnishes  no  suf- 
ficient reason  for  a  different  construction  than  that  adopted. 

Indeed,  the  evil  of  lack  of  competition,  where  no  property  is  liable  to  be 
sold  except  the  premises  in  question,  is  not  greater  than  always  exists  In  cases 
of  mortgage  foreclosure  and  execution  sale  generally,  which  are  in  this  state 
always  subject  to  be  defeated  by  the  exercise  of  the  right  of  redemption. 
While  this  court  doubtless  possesses  the  power,  independently  of  statute,  to 
stay  execution  in  a  proper  case,  yet  the  fact  that  the  only  statutory  provision 
for  staying  execution  is  limited  to  cases  of  application  for  a  new  trial  is  not 
without  significance.    3  Comp.  Laws  Mich.  1897,  §  10,983. 

There  is  no  apparent  force  in  the  contention  that  the  granting  of  immediate 
execution  would  Interfere  with  the  assertion  of  the  statutory  lien,  enforceable 
In  equity,  for  the  amount  paid  for  the  tax  titles  held  invalid.  Whatever  lien 
the  defendant  may  have,  on  account  of  his  tax  titles,  would  seem  to  l)e  unaf- 
fected by  a  present  sale  under  execution.  If  upon  a  new  trial  the  defendant 
prevails,  the  lien  becomes  unimportant.  If  upon  such  new  trial  the  plaintiff 
again  prevails,  the  status  of  the  lien  would  seem  to  be  then  the  same  as  now. 

2.  Should  the  execution  run  against  the  defendant's  property  generally? 

3  Comp.  Laws  Mich.  1897,  §  10,995,  10,996  provide  (hi  substance  sufficient  for 
the  purposes  of  this  inquiry)  that  the  Jury  trying  an  action  of  ejectment 
shall,  if  the  finding  be  for  the  plaintiff,  determine  upon  defendant's  request 
the  increased  value  of  the  premises  by  reason  of  betterments  made  thereon 
by  the  defendant  during  an  actual  and  peaceable  occupation,  and  upon  plain- 
tiff's counter  request  (which  can  be  made  only  when  defendant  makes  the 
request  above  mentioned)  the  value  of  the  premises  at  the  time  of  the  trial, 
in  case  defendant  had  made  no  betterments  and  committed  no  waste.  Section 
10,997  provides  for  an  absolute  right  of  election  by  the  plaintiff,  within  a  spec- 
ified time,  to  abandon  the  premises  to  defendant  at  the  value  estimated  by 
the  Jury,  and  have  Judgment  entered  thereon  "against  the  defendant  for 
♦  ♦  •  the  sum  so  estimated  by  the  Jury,  with  costs  of  suit,  which  Judg- 
ment shall  be  a  lien  upon  the  premises  in  question,  and  execution  may  Issue 
on  such  Judgment  and  be  levied  upon  such  premises,  and  the  same  may  be 
sold  by  virtue  thereof,  in  the  same  manner  and  with  like  effect  as  any  other 
real  estate  of  the  defendant."  Section  10,998  requires  the  plaintiff  (in  case  of 
failure  to  elect  to  so  abandon  the  premises  to  defendant)  to  pay  to  the  derk 
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of  the  court,  for  the  use  of  the  defendant,  within  a  specified  time,  the  sum 
assessed  for  betterments,  with  Interest  thereon,  and  that  until  such  sum  is  paid 
no  writ  of  possession  shall  issue  upon  the  judgment  Failure  to  make  such 
payment  is  made  an  abandonment  of  plaintiff's  claim  of  title  to  the  premises 

The  proTisIons  cited  extend  to  cases  of  undivided  interests  in  lands.  The 
jury  found  plaintiff  owner  in  fee  of  an  undivided  8/20  of  the  premises,  found 
the  value  of  the  entire  land  $25,600,  without  betterments  or  waste,  and  that 
the  betterments  made  by  defendant  had  not  increased  tlie  value  beyond  the 
waste  committed.  The  plaintiff  elected  to  abandon  the  land  to  defendant, 
and  Judgment  was  entered  that  the  "plaintiff  do  recover  against  the  said 
defendant  the  sum  of  $9,647.70,  being  8/20  of  the  value  of  said  premises  s<> 
estimated  by  said  jury,  together  with  his  costs  and  charges  by  him  about  his 
suit,  in  this  behalf  expended,  to  be  taxed,  and  that  this  judgment  be  a  lien 
on  said  premises,  and  that  said  plaintiff  have  execution  for  the  collection 
thereof,  according  to  the  force,  form,  and  effect  of  the  statute  in  such  case 
made  and  provided." 

The  question  is  whether,  in  addition  to  the  remedy  by  enforcement  of  lien 
on  the  premises,  execution  can  run  against  the  defendant's  property  general- 
ly, both  real  and  personal ;  or  whether  plaintiff  is  limited  in  the  satisfaction 
of  his  judgment  to  an  enforcement  of  his  lien  under  execution  upon  the  de- 
fendant's interest  in  the  premises.       ^ 

At  common  law  a  defendant  against  whom  recovery  was  had  in  ejectment 
could  recover  nothing  on  account  of  betterments.  No  matter  how  peaceable 
hi.s  possession,  or  how  great  his  good  faith,  the  improvements  passed  to  the 
plaintiff  by  his  recovery  in  ejectment.  A  recovery  of  the  kind  of  judgment 
here  in  question  Is  purely  the  result  of  statutory  provision,  growing  out  of  the 
practice  in  equity,  and  provisions  of  the  civil  law  framed  for  the  protection 
of  a  good^falth  occupant.  Sedgwick  &;  Wait  on  Trial  of  Title  to  Txind.  §§ 
690-693;  Burkle  v.  arcuit  Judge,  42  Mich.  513,  4  N.  W.  192;  Lemerand  v. 
Railroad  Co.,  117  Mich,  at  page  314,  75  N.  W.  at  page  763. 

The  Supreme  Court  of  Michigan  has,  in  at  least  two  cases,  applied  the  pro- 
visions of  the  statute  in  question  to  suits  in  equity  brought  to  restrain  pro- 
ceedings in  ejectment.  Sherman  v.  Cook  Co.,  98  Mich.  61,  57  N.  W.  23 ;  Me- 
Kenzie  v.  A.  P.  Cook  Co.,  113  Mich.  452,  71  N.  W.  86a  The  election  to  abandon 
the  land  to  defendant,  and  to  have  judgment  and  lien  for  Its  value,  is  given 
plaintiff  only  when  the  defendant  avails  himself  of  the  statutory  provision  for 
the  protection  of  his  betterments.  The  provision  is  in  derogation  of  the  com- 
mon law.  It  is  the  general  rule  that  where  a  right  of  recovery  is  purely 
statutory,  and  a  remedy  is  expressly  given  by  the  statute,  any  other  remedy 
than  that  so  given  will  be  deemed  excluded  unless  the  contrary  appears  ex- 
pressly or  by  fair  and  reasonable  implication  from  its  nature,  or  purpose,  or 
the  language  employed.  Black  on  Interpretation  of  Laws,  §  99.  As  said  by 
Mr.  Justice  Campbell  in  Chapman  v.  Lumber  &  Salt  Company,  20  Mich,  at 
page  366:  *'It  is  certainly  an  elementary  principle  that,  where  a  statute 
creates  a  right  and  accompanies  it  with  a  specific  remedy,  it  excludes  other 
remedies."  In  Dewey  v.  Goodenough,  56  Barb.  (N.  Y.)  at  page  58,  it  is  said: 
"As  a  general  rule,  where  a  statute  is  intended  to  abrogate  a  common-law  right, 
or  to  confer  a  right  not  vested  by  the  common  law,  it  wUl  be  so  construed  as 
not  to  go  beyond  the  letter,  and  not  even  to  that  extent,  unless  it  appears  to 
be  according  to  the  spirit  and  intent  of  the  act."  in  Miller  v.  Clark,  GO  Mich, 
at  page  165,  26  N.  W.  at  pages  872,  873,  the  Supreme  Court  of  Michigan, 
speaking  of  the  statute  in  question,  said:  "The  only  right  and  authority  for 
the  entry  of  any  judgment  of  this  character  is  derived  from  this  statute,  and 
it  would  seem,  owing  to  its  extraordinary  provisions,  that  it  ought  to  be  strict- 
ly construed  as  against  the  plaintiff." 

The  precise  question  here  raised  has  not,  so  far  as  appears  from  briefs  of 
counsel  or  the  examination  made  by  the  court,  been  expressly  answered  by  the 
decisions  of  courts  of  states  other  than  Michigan,  the  provisions  of  whose 
statutes  upon  this  general  subject  vary  greatly.  The  Supreme  Court  of  Michi- 
gan has  not  in  express  terms  passed  upon  the  identical  question  here  raised, 
although  it  is  believed  It  has  done  so  by  implication.  Except  so  far  as  the 
statute  may  have  been  so  impliedly  construed.  Its  construction  must  be  de- 
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termlned  by  reference  to  the  specific  language  of  the  statutory  provision  In 
question,  and  the  general  rules  of  construction. 

It  is  urged  that  the  provision  of  the  statute  that  "Judgment  shall  be  en- 
tered against  the  defendant,"  is  an  explicit  declaration  that  a  personal  Judg- 
ment is  Intended,  and  that  this  Idea  of  personal  Judgment  is  further  neces- 
sarily involved  In  the  provision  that  the  premises  affected  by  the  lien  may  be 
sold  under  the  execution  "In  the  same  manner  and  with  the  like  effect  as  any 
other  real  estate  of  the  defendant" 

The  language  "Judgment  shall  be  rendered  against  the  defendant"  is  not, 
to  my  mind,  conclusive  of  an  Intent  to  make  the  Judgment  a  personal  one. 
The  spirit  and  intent  of  the  statute,  which  is  primarily  for  the  protection  of 
the  defendant  and  not  of  the  plaintiff,  is  not  such  as  to  Justify  from  this 
language  alone  a  necessary  Inference  of  an  intent  to  create  a  personal  lia- 
bility against  the  defendant  except  so  far  as  that  liability  is  to  be  satisfied 
by  the  enforcement  of  the  lien  provided.  If  such  further  personal  liability, 
so  markedly  in  derogation  of  the  common  law,  were  Intended,  it  would  seem 
natural  to  have  so  provided  by  express  words.  A  Judgment  in  form  against 
the  defendant,  to  be  satisfied  only  by  enforcing  the  lien  thereunder,  is  not 
unnatural,  as  the  lien  created  by  the  Judgment  Is  only  upon  the  interest  of 
those  who  are  bound  by  the  Judgment  as  parties  or  privies.  Platz  v.  Bngle- 
hardt  138  Mich,  at  page  491,  101  N.  W.  849. 

The  provision  that  the  premises  be  sold  under  the  execution  "in  the  same 
manner  and  wi£h  the  like  effect  as  any  other  real  estate  of  the  defendant" 
is  not  to  my  mind,  equivalent  to  a  declaration  that  any  other  real  estate 
of  the  defendant  may  be  likewise  sold  under  the  execution.  There  is  no  such 
express  declaration.  Such  construction,  moreover,  would  produce  the  peculiar 
result  of  excluding  by  natural  (though  not  ^rhaps,  necessary)  Implication  the 
liability  to  execution  of  defendant's  goods  and  chattels,  which  under  execu- 
tions upon  personal  Judgments  are  usually  required  to  be  exhausted  before 
sale  of  real  estate  is  permitted.  To  my  mind,  the  natural  interpretation  of 
the  language  of  the  statute  Is  this:  It  gives  a'  Judgment  for  the  value  of  the 
premises  and  makes  this  Judgment  a  lien  upon  the  defendant's  Interest  there- 
in (Judgments  not  being  generally  in  Michigan  liens  upon  either  real  or  per- 
sonal property).  It  provides  for  enforcing  this  lien  by  writ  of  execution  un- 
der which  levy  is  to  be  made  and  sale  of  the  defendant's  interest  in  the  premises 
had;  the  remedy  provided  for  collecting  Judgment  by  way  of  enforcing  this 
lien  being  exclusive.  The  provision  that  the  sale  under  the  execution  to  en- 
force the  lien  shall  be  had  "in  the  same  manner  and  with  the  like  effect  as 
any  other  real  estate  of  the  defendant"  Is  interpreted  as  meaning  "In  the 
same  manner  and  with  the  like  effect  as  real  estate  of  defendants  general- 
ly under  execution  sales."  In  other  words,  the  statutes  pertaining  to  sales  of 
real  estate  on  execution  on  Judgments  generally  are  made  to  apply  to  sales 
under  execution  for  the  enforcement  of  the  adjudged  statutory  lien.  Such 
construction  is  not  inconsistent  with  the  letter  of  the  statute.  It  Is  in  direct 
harmony  with  Its  spirit  It  is  not  inconsistent  with  the  characterization  above 
quoted  of  the  provisions  of  this  statutory  Judgment,  as  "extraordinary."  It 
must  be  remembered  that  under  this  statute  the  plaintiff  is  given  the  abso- 
lute right  of  election,  whether  to  pay  for  the  defendant's  improvements  or  to 
sell  the  defendant's  interest  In  the  land  for  the  recovery  of  the  value  of  the 
plaintiff's  interest  therein.  The  defendant  is  given  no  choice  whatever,  nor 
has  he  any  claim  upon  the  land  for  his  betterments,  except  such  as  Is  sub- 
ject to  be  cut  off  by  plaintiff's  election  to  enforce  his  statutory  lien  for  the 
value  of  the  land.  The  defendant  cannot  even  enforce  the  payment  of  Its 
award  for  betterments  against  the  plaintiff  personally,  for,  notwithstanding 
the  expre^  provision  that  the  plaintiff  in  default  of  election  tx>  abandon  the 
premises  "shall  pay  to  the  clerk  of  the  court  for  the  use  of  the  defendant  such 
sum  as  shall  have  been  assessed  for  buildings  and  improvements,"  It  is  held 
that  no  personal  recovery  is  permitted ;  defendant's  only  safeguard  being  the 
prohibition  of  the  issue  of  writ  of  possession  until  such  payment  Is  made. 
Lemerandv.  Railroad  CJo.,  117  Mich,  at  page  314,  75  N.  W.  7(J3;  Guild  v.  Kldd, 
48  Mich.  309,  12  N.  W.  158;  1  Stevens'  Mich   Practice,  page  388. 

The  construction  so  adopted  of  the  statute  here  in  question  Is  thus  in 


Digitized  by 


Google 


RICH  y.  VICTORIA  OOFPER  MINING  CX>.  211 

harmony  with  the  construction  of  the  counter  provision  for  the  protection  of 
the  defendant  just  referred  to.  It  is  In  harmony  with  the  characterization  of 
this  Judgment  as  **a  special  money  judgment  and  constructive  eviction.*'  Long 
V.  Sinclair,  38  Mich.  91.  It  is  in  harmony  with  the  form  given  in  the  practice 
books,  which  is  followed  in  the  Judgment  entry  in  question.  1  Stevens*  Mich. 
Practice,  form  135,  page  434.  It  is  not  Inconsistent  with  the  fact  that  in  sev- 
eral cases  (including  Rawson  v.  Parsons,  6  Mich.  400;  Miller  v.  Clark,  60 
Mich.  162,  26  N.  W.  872;  Bertram  v.  Cook,  44  Mich.  396,  G  N.  W.  868;  s.  c. 
86  Mich.  356,  40  N.  W.  42;  Platz.  v.  Englehardt,  138  Mich.  485,  101  N.  W.  840; 
Sherman  v.  Cook,  98  Mich.  61,  57  N.  W,  23)  which  have  been  before  the  Su- 
preme Court,  where  Judgments  In  substantially  the  form  above  given  have  been 
rendered,  no  criticism  has  been  made  upon  the  form  of  the  judgment.  In  none 
of  these  cases  does  any  question  seem  to  have  been  raised  of  the  enforce- 
ment of  the  Judgment  otherwise *than  by  execution  for  the  satisfaction  of  the 
statutory  lien.  The  construction  here  adopted  is  likewise  in  harmony  with 
the  decree  entered  by  the  Supreme  Court  of  Michigan  in  Mackenzie  v.  Cook, 
supra,  which  provided  that:  "If  the  A.  P.  Cook  Co.,  Ltd.,  docs  elect  to  aban- 
don the  land,  then  no  execution  to  be  Issued,  according  to  the  analogy  of  the 
statute,  shall  run  against  the  defendants  personally,  nor  shall  they  be  per- 
sonally liable  excepting  for  the  costs  of  this  cause.'*  It  is  true  that  the  case 
referred  to  was  in  equity,  to  restrain  the  prosecution  of  an  ejectment  suit, 
and  that  the  provision  as  to  execution  was  thus  within  the  equitable  discre- 
tion of  the  court,  and  therefore  does  not  necessarily  amount  to  a  Judicial  con- 
struction of  the  statute.  But  it  is  not  clear  that  the  relief  from  personal  lia- 
bility was  based  upon  equitable  consideraticHis.  This  is  the  only  case,  so  far 
as  I  am  aware.  In  which  the  Supreme  Court  of  Michigan  has  had  occasion  to 
expressly  declare  with  respect  to  personal  liability  of  a  defendant  under  a 
Judgment  of  this  nature. 

I  do  not  understand  counsel  in  this  case  to  have  knowledge  of  an  actual 
practice  to  sell  under  the  execution  for  value  anything  beyond  the  interest  in 
the  premises  affected.  The  fact  that  the  judgment  for  costs  is  collectible  out 
of  other  property  than  defendants  interest  in  the  premises  in  question,  and 
that  thus,  under  the  construction  here  adopted,  either  the  plaintiff  may  have 
t^'o  executions,  or  the  one  execution  may  contain  two  different  praecipes,  as 
to  the  manner  of  collecting  Judgments,  is  not  significant  3  Comp.  Laws 
Mich.  1897,  I  11,201,  which  provides  for  including  execution  for  costs  in  the 
plaintiff's  writ  of  possession,  has  been  construed  as  giving  an  election  to  take 
separate  writs.  Dawson  v.  Chippewa  Circuit  Judge,  127  Mich.  328,  86  N.  W. 
801-  No  reason  is  apparent  why  a  different  rule  should  prevail  with  respect 
to  the  case  here  presented. 

I  am  the  better  contented  with  the  result  reached  from  the  fact  that  under 
the  verdict  rendered  plaintiff  has  not  been  put  to  a  real  and  substantial  elec- 
tion whether  to  pay  for  the  betterments  or  to  take  Judgment  for  value  (as  the 
betterments  were  found  to  be  of  no  value  above  waste),  but  rather  to  an  elec- 
tion between  a  writ  of  possession  and  Judgment  for  value.  There  Is  possible 
room  for  doubt  whether  the  statute  was  intended  to  apply  to  such  a  case,  but 
this  question  does  not  seem  to  be  open. 

An  order  will  be  entered  permitting  the  immediate  Issue  of  execution,  but. 
with  the  provision  Inserted  therein  or  indorsed  thereon  limiting  the  enforce- 
ment of  the  Judgment  for  the  value  of  the  land  to  the  levy  upon  and  sale  of 
the  defendant's  lntei;est  in  the  premises  in  question.  In  my  opinion  no  amend- 
ment of  the  judgment  entry  is  necessary. 

D.  H.  Ball,  for  Ancil  J.  Rich. 

C.  D.  Hanchette,  for  Victoria  Copper  Mining  Co. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

PER  CURIAM.  The  orders  made  by  the  Circuit  Court  which  were 
brought  here  on  writs  of  error  by  the  respective  parties  are  affirmed 
upon  the  grounds  stated  in  the  opinion  of  Judge  Knappen,  who  pre- 
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Sided  in  the  court  below.  We  are  satisfied  with  the  reasons  given  by 
him,  and  adopt  his  opinion  as  a  sufficient  statement  of  the  reasons 
on  which  we  approve  and  affirm  the  orders  in  (Juestion. 


liOESBR  V.  SAVINGS  DEPOSIT  BANK  &  TRUST  CO.  OF  BLTRIA,  OHIO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    August  8,  1908.) 

No.  1,535. 

!•  Judgment— Vacation  Ajtteb  Tebm— Void  oe  Ebbonboub  Judgment. 

The  fact  that  a  Circuit  Court  of  Appeals,  reviewed  a  Judgment  of  a 
court  of  bankruptcy  on  appeal,  when  under  the  law  It  was  reviewable 
only  on  petition  to  revise,  under  Bankr.  Act  July  1,  1898,  c.  541,  S  24b, 
30  Stat.  553  (U.  S.  Comp.  St.  1903,  p.  3432),  does  not  render  its  Judgment 
a  nullity ;  but  it  is,  at  most,  erroneous  only,  and  the  court  has  no  power 
to  expunge  it  on  motion  at  a  subsequent  term. 

2.  Same— Pbesumption  of  Validity. 

When  the  power  of  a  court  to  expunge  one  of  Its  Judgments  is  invoked 
on  the  ground  of  its  nullity,  every  presumption  in  favor  of  the  judgment 
which  does  not  contradict  the  ;:ecord  must  be  indulged. 

8.  Bankbuptcy— Judgment  of  Bankbuptct  Coubt— Mode  of  Review. 

The  judgment  of  a  court  of  bankruptcy  determining  the  claim  of  a  chat- 
tel mortgagee  to  assets  In  the  hands  of  a  trustee  in  bankruptcy  is  one  on 
a  controversy  arising  in  bankruptcy  proceedings  and  reviewable  by  the 
Circuit  court  of  Appeals  on  appeal,  under  Bankr.  Act  July  1,  1898,  c.  541, 
S  24a,  30  Stat  553  (U.  S.  Comp.  St  3901,  p.  3431). 

[Ed.  Note. — ^Appeal  and  review  In  bankruptcy  cases,  see  note  to  In  re 
Eggert,  43  C.  0.  A.  9.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
cm  District  of  Ohio.    . 

L.  J.  Grosman,  Frederick  L.  Taft,  and  Nathan  Loeser,  for  appellant. 
W.  W.  Boynton,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  This  case  was  heard  upon  an  appeal  from 
a  decree  of  the  District  Court  sustaining  a  chattel  mortgage  made  by 
the  bankrupt,  Mrs.  Chadwick,  to  the  Savings  Deposit  Bank  &  Trust 
Company.  We  reversed  the  decree  and  held  the  mortgage  unenforce- 
able against  the  bankrupt's  trustee.  The  ground  upon  which  this  con- 
clusion was  reached  is  fully  shown  in  the  opinion  of  the  court.  148 
Fed.  975,  78  C.  C.  A.  597.  The  opinion  was  filed  November  22,  1906. 
Subsequently  the  case  was  taken  by  appeal  of  the  bank  to  the  Supreme 
Court,  where  on  April  27,  1908,  the  appeal  was*  dismissed  without 
opinion.  The  mandate  to  this  court  recites  only  that  the  appeal  was 
dismissed  "for  the  want  of  jurisdiction."  It  would  be  idle  to  speculate 
as  to  the  grounds  upon  which  this  action  was  taken. 

On  May  25,  1908,  the  Savings  Deposit  Bank  &  Trust  Company  en- 
tered a  motion  to  vacate  the  judgment  entered  at  the  November  ses- 
sion, 1906,  and  dismiss  the  appeal.  The  ground  stated  in  the  motion 
is  as  follows: 

"The  defendant  says  as  ground  of  this  motion  that  this  court  was  entirely 
without  jurisdiction  to  enter  said  Judgment  of  reversal,  and  consequently  Itn 
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Judgment  is  void.  The  case  came  Into  this  court  by  appeal  from  the  District 
Court  of  the  Northern  District  of  Ohio,  and  was  not  appealable  because  of  the 
fact  that  the  proceeding  was  one  in  bankruptcy,  from  which  an  appeal  would 
only  lie  from  an  order  declaring  or  refusing  to  declare  said  Oassie  L».  Chadwick 
a  bankrupt,  or  from  an  order  granting  or  denying  a  discharge,  or  from  an 
order  allowing  or  rejecting  a  debt  or  claim  of  $500  or  over,  and  said  appeal 
was  not  founded  upon  either  of  said  grounds.  Wherefore  the  said  defendant 
the  Savings  Deposit  Bank  &  Trust  Company  pray  the  court  to  vacate  and 
set  aside  such  entry  of  reversal  as  made  without  Jurisdiction  by  this  court." 

The  power  to  vacate  a  judgment  may  undoubtedly  be  exercised 
during-  the  term  of  the  court  at  which  it  was  rendered ;  but  it  is  equal- 
ly well  established  that,  after  the  term  has  ended,  final  judgments  and 
decrees  pass  beyond  the  control  of  the  court,  unless  the  power  to  cor- 
rect, vacate,  or  modify  is  reserved  by  some  step  taken  during  the 
term  by  which  the  court  reserves  its  right  of  action.  Bronson  v. 
Schulten,  104  U.  S.  410,  26  L.  Ed.  797.  Neither  the  statutes  of  the 
state  nor  their  practice  or  decisions  are  controlling  in  this  matter  over 
the  courts  of  the  United  States.  Bronson  v.  Schulten,  cited  above. 
In  the  case  cited  the  court  said : 

"It  is  whether  there  exists  in  the  court  the  authority  to  set  aside,  vacate, 
and  modify  its  final  'Judgments  after  the  term  at  which  they  were  rendered 
and  this  authority  can  neither  be  conferred  upon  nor  withheld  from  the 
courts  of  the  United  States  by  a  statute  of  a  state  or  the  practice  of  its 
courts." 

But  it  is  said  that  this  rule  has  no  application  to  judgments  which 
are  absolutely  void,  that  such  a  judgment  is  a  mere  nullity,  and  may 
be  expunged  as  might  a  surreptitious  entry.  For  the  purpose  of 
this  case  we  shall  assume  this  distinction  to  exist.  1.  Black  on  Judg- 
ments, §§  306,  307.  But  what  is  an  absolutely  void  judgment?  It 
is  one  which  is  a  mere  semblance  of  a  judgment.  One  in  which  an 
essential  element  to  the  rendition  of  any  judgment  is  lacking,  as  that 
the  court  had  no  jurisdiction  over  the  parties,  or  none  over  the  sub- 
ject-matter. A  void  judgment  binds  no  one.  It  is  a  nullity.  It  pro-  . 
tects  no  one  acting  under  it. 

This  motion  is  predicated  upon  the  suggestion  that  the  judgment 
of  the  District  Court  was  not  appealable  and  could  only  be  reviewed 
under  the  supervisory  power  conferred  by  section  24b  of  the  bankrupt 
act  (Act  July  1,  1898,  c.  541,  30  .Stat.  553  [U.  S.  Comp.  St.  1901, 
p.  3432]).' 

First.  Assuming  that  the  decree  of  the  District  Court  was  review- 
able and  not  appealable,  the  fact  that  we  erroneously  exercised  juris- 
diction under  the  appeal  does  not  make  the  judgment  a  nullity.  It 
was,  at  most,  an  error  to  be  corrected  by  a  timely  application  to  this 
court  upon  a  petition  to  rehear  or  by  resort  to  some  appellate  pro- 
cedure for  the  correction  of  error.  We  had  jurisdiction  to  determine 
whether  the  case  was  appealable  under  section  24a  or  25a  of  the  bank- 
rupt act,  or  only  reviewable  upon  a  petition  to  review  under  section 
24b.  An  erroneous  determination  of  that  somewhat  cloudy  question 
will  not  render  the  judgment  void  but  only  erroneous.  But  counsel 
say  that  the  question  of  jurisdiction  under  the  appeal  is  not  shown  by 
the  record  to  have  been  raised  or  decided,  and  that  this  takes  the  judg-. 
ment  outside  of  the  principle  referred  to.     The  distinction   is  not 
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sound.  The  subject  was  one  within  the  general  jurisdiction  of  this 
court.  The  procedure  by  which  our  appellate  jurisdiction  might  be 
invoked  was  either  by  a  petition  for  review  under  section  24b,  or  by 
an  appeal  in  one  of  the  several  subjects  mentioned  in  25a,  or  by  ap- 
peal under  the  general  appellate  jurisdiction  conferred  by  section  24a 
"of  controversies  arising  in  bankruptcy  proceedings  from  the  courts 
of  bankruptcy  from  which  they  have  appellate  jurisdiction  in  other 
cases/' 

When  the  power  of  this  court  to  expunge  one  of  its  judgments  is 
invoked  upon  the  ground  of  its  utter  nullity,  every  presumption  in 
favor  of  the  judgrnent,  which  does  not  contradict  the  record,  must 
be  indulged.  Limited  as  is  the  jurisdiction  of  the  inferior  nisi  prius 
courts  of  the  United  States  and  subject  to  a  presumption  against 
jurisdiction  throughout  the  progress  of  a  cause,  yet  the  judgments 
of  these  tribunals  are  not  nullities,  although  jurisdiction  is  not  shown 
upon  the  record.  Such  judgments  are,  although  jurisdiction  is  not 
apparent,  binding  upon  the  parties  and  such  apparent  want  of  juris- 
diction is  available  only  in  some  form  of  review  by  a  superior  court. 
Dowell  V.  Applegate,  152  U.  S.  327,  337  et  seq.,  14  Sup.  Ct.  611, 
38  L.  Ed.  463;  Kempe,  Lessee,  v.  Kennedy,  5  Cranch,  173,  185,  3 
L.  Ed.  70;  Skillern's  Ex.  v.  May's  Ex.,  6  Cranch,  267,  3  L.  Ed. 
220;  Des  Moines  Nav.  Co.  v.  Iowa  Homestead  Co.,  123  U.  S.  652, 
557,  559,  8  Sup.  Ct.  217,  31  L.  Ed.  202;  Evers  v.  Watson,  156  U. 
S.  527,  533,  15  Sup.  Ct.  430,  39  L.  Ed.  520.  In  Des  Moines  Nav. 
Co.  V.  Iowa  Homestead  Co.,  123  U.  S.  552,  557,  8  Sup.  Ct.  217,  31 
L.  Ed.  202,  the  question  arose  as  to  whether  a  judgment  relied  upon 
as  res  adjudicata  was  a  void  judgment.  It  was  objected  that  the  judg- 
ment both  of  the  Circuit  Court  and  of  the  Supreme  Court  affirming 
that  of  the  Circuit  Court  were  void  for  want  of  jurisdiction.  The 
suit  was  one  which  had  been  removed  from  the  state  court  to  the  Cir- 
cuit Court  of  the  United  States.  The  removal  was  upon  the  ground 
of  diversity  of  citizenship;  but  the  record  showed  that  it  was  not 
a  removable  case,  because  some  of  the  defendants  who  did  not  join 
in  the  removal  were  citizens  of  the  same  state  with  the  plaintiff. 
All  of  the  defendants,  however,  appeared  in  the  Circuit  Court  and 
answered,  n6  objection  being  made  to  the  jurisdiction  at  any  stage 
of  the  case,  and  a  final  judgment  upon  the  merits  was  rendered. 
Touching  this  question,  the  court  said : 

"Here  the  question  Is  whether,  If  all  the  parties  were  actually*  before  the 
Circuit  Court,  the  decree  of  this  court  on  appeal  is  absolutely  void,  if  it  ap- 
pears on  the  face  of  the  record  that  some  of  the  defendants  who  did  not  Join 
In  the  petition  for  removal  were  citizens  of  the  same  state  with  the  plaintiff. 
It  was  settled  by  this  court  at  a  very  early  day  that,  although  the  judgments 
and  decrees  of  the  Circuit  Courts  might  be  erroneous,  If  the  records  failed  to 
show  the  facts  on  which  the  Jurisdiction  of  the  court  rested,  such  as  that 
the  plaintiffs  were  citizens  of  different  states  from  the  defendants,  yet  that 
they  were  not  nullities,  and  would  bind  the  parties  until  reversed  or  other- 
wise set  aside.  In  Sklllem*s  Executors  v.  May's  Executors,  6  Cranch,  267, 
3  L.  Ed.  220,  the  Circuit  Court  had  taken  Jurisdiction  of  a  suit  and  rendered 
a  decree.  The  decree  was  reversed  by  this  court  on  appeal,  and  the  cause 
remanded,  with  directions  to  proceed  in  a  particular  way.  When  the  case  got 
back  it  was  discovered  that  the  cause  was  *not  within  the  Jurisdiction  of  the 
court,*  and  the  Judges  of  the  Circuit  Court  certified  to  this  court  that  they  were 
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opposed  In  opinion  on  the  question  whether  It  could  be  dismissed  for  want  of 
Jurisdiction  after  this  court  had  acted  thereon.  To  that  question  the  following 
answer  was  certified  back:  'It  appearing  that  the  merits  of  the  cause  had  been 
finally  decided  in  this  court,  and  that  its  mandate  required  only  the  execution 
of  its  decree.  It  is  the  opinion  of  this  court  that  the  Circuit  Court  la  bound  to 
carry  that  decree  Into  execution,  although  the  jurisdiction  of  that  court  be 
not  alleged  In  the  pleadings.*  That  was  In  1810.  In  1825,  McOormIck  v. 
SulUvant,  10  Wheat.  192,  6  L.  Ed.  300,  was  decided  by  this  court  There  a 
decree  in  a  former  suit  was  pleaded  in  bar  of  the  action.  To  this  a  replication 
was  filed,  alleging  that  the  proceedings  on  the  former  suit  were  coram  non 
Judice,  the  record  not  showing  that  the  complainants  and  defendants  in  that 
suit  were  citizens  of  different  states ;  but  this  court  held  on  appeal  that  *the 
courts  of  the  United  States  are  courts  of  limited,  but  not  of  Inferior,  Juris- 
diction. If  the  Jurisdiction  be  not  alleged  in  the  proceedings,  their  Judgments 
and  decrees  may  be  reversed  for  that  cause  on  writ  of  error  or  appeal ;  but 
until  reversed  they  are  conclusive  between  the  parties  and  their  privies.' 
•But  they  are  not  nullities.'  There  has  never  been  any  departure  from  this 
rule." 

It  follows  therefore  from  the  exercise  of  jurisdiction  that  there  is 
an  incontestable  presumption  that  the  court  determined  that  it  had 
jurisdiction  under  the  appeal. 

Second.  But  we  made  no  mistake  in  treating  the  case  as  properly 
here  by  an  appeal  under  the  general  appellate  jurisdiction  of  this  court. 
The  case  presented  a  "controversy"  arising  in  bankruptcy.  It  involved 
the  claim  of  the  bank  under  a  chattel  mortgage  to  assets  in  the  posses- 
sion of  the  bankrupt's  trustee.  The  bankrupt  court,  under  the  broad 
powers  conferred  by  section  2  of  the  bankrupt  act,  had  the  power  to 
determine  controversies  relating  to  the  estate  of  the  bankrupt  in  its 
possession,  whether  the  controversy  related  to  the  title  or  to  liens 
thereon  or  rights  therein.  The  property  here  involved  had  been  sur- 
rendered by  the  bank  to  the  trustee;  the  bank  reserving  its  rights 
against  the  proceeds  of  sale.  Having  the  actual  possession,  it  mat- 
tered nothing  whether  the  trustee  instituted  a  proceeding  to  bring 
the  bank  in  for  the  determination  of  the  controversy,  or  whether  the 
bank  had  intervened  by  petition  to  assert  its  rights.  Whitney  v.  Wen- 
man,  198  U.  S.  539,  25  Sup.  Ct  778,  49  L.  Ed.  1157;  Wolkowich  v. 
.  Mason,  150  Fed.  699,  703,  80  C.  C.  A.  435. 

Certain  it  is,  whether  the  bankrupt  was  brought  in  under  the  power 
of  the  court,  under  section  2  of  the  act,  to  "bring  in  or  substitute  ad- 
ditional persons  or  parties  in  proceedings  in  bankruptcy  when  nec- 
essary for  the  complete  determination  of  a  matter  in  controversy," 
or  came  in  as  intervener,  there  was  no  objection  made  at  any  time  to 
the  jurisdiction  over  either  the  property  or  the  person  of  the  claim- 
ant. In  Whitney  v.  Wenman,  198b  U.  S.  539,  25  Sup.  Ct.  778,  49  L. 
Ed.  1157,  the  trustee  filed  a  bill  in  equity  in  the  District  Court  against 
parties  claiming  rights  against  property  of  the  bankrupt  in  his  posses- 
sion. The  jurisdiction  was  sustained  under  section  2  of  the  bankrupt 
act.    In  that  case  the  court  said : 

"Nor  can  we  perceive  that  It  malces  any  difference  that  the  jurisdiction  is 
not  sought  to  be  asserted  In  a  summary  proceeding,  but  resort  is  had  to  an 
action  In  the  nature  of  a  plenary  suit,  wherein  the  parties  can  be  fully  heard 
after  the  due  course  of  equitable  procedure." 

The  case  of  First  National  Bank  v.  Title  &  Trust  Co.,  198  U.  S. 
?/S0,  25  Sup.  Ct.  693,  49  L.  Ed.  1051,  was  one  in  which  the  property 
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in  controversjr  wa.«  not  within  the  possession  of  the  trustee,  and  the 
defendant  objected  to  the  jurisdiction  of  the  District  Court  over  both 
the  property  and  his  person.  The  proceeding  there  which  the  court 
held  reviewable  and  not  appealable  was  the  order  of  sale  to  which 
the  bank  had  objected.  Upon  this  objection  being  overruled,  they  did 
not  abandon  but  asserted  their  claim.  This  was  held  not  to  be  a 
waiver.  In  the  case  styled  In  re  McMahon,  147  Fed.  684,  689,  77 
C.  C.  A.  668,  we  explained  that  case  as  one  holding  that  the  order  of 
sale  was  a  step  in  bankruptcy  which  was  reviewable.  In  Wolko- 
wich  V.  Mason,  150  Fed.  699,  703,  80  C.  C.  A.  435,  the  Circuit 
Court  of  Appeals  for  the  First  Circuit  made  the  same  explanation. 
Manifestly,  the  case  did  not  overrule  Hewit  v.  Berlin  Machine  Works, 
194  U,  S.  296,  300,  24  Sup.  Ct.  690,  48  L.  Ed.  986.  In  York  Man- 
ufacturing  Co.  v.  Cassell,  201  U.  S  344,  26  Sup.  Ct.  481,  50  L.  Ed. 
782,  the  claimant  came  in  by  petition  to  set  up  a  claim  against  prop- 
erty in  the  possession  of  the  trustee.  The  decree  of  the  bankrupt 
court  came  by  appeal  to  this  court  and  went  by  appeal  to  the  Supreme 
Court.  We  entertain  no  doubt,  if  the  question  be  open  for  considera- 
tion upon  such  a  motion  as  this,  that  the  case  was  appealable  and  not 
reviewable,  and  that  we  had  complete  jurisdiction. 
The  motion  to  vacate  is  denied. 


STANDARD  SAVINGS  &  liOAN  ASS'N  ▼.  ALDRICH. 

(Circuit  CJourt  of  Appeals,  Sixth  Circuit    July  23,  1908.) 

No.  1.788. 

1.  Motions— Cbeditobs'  Suit— Order  Fixing  Amount  of  Clajm— Poweb  to 

Set  Aside. 

In  a  creditors'  suit  an  order  fixing  the  amount  of  an  intervener's  claim 
is  interlocutory  only  and  may  be  set  aside  for  good  cause  shown  at  any 
time  before  the  close  of  the  term  at  which  final  decree  in  the  cause  is 
entered. 

2.  Building  and  Loan  Associations— Powers— Subscribing  for  Stock  of 

Another  Association. 

A  building  association,  organized  under  a  statute  permitting  such  as- 
sociations to  be  created  "for  the  purpose  of  building  and  improving  home- 
steads and  lending  money  to  the  members  only,"  has  no  power  to  become 
a  shareholder  in  another  similar  association  organized  under  the  same 
statute,  nor  can  the  latter  lawfully  lend  it  money  as  such  shareholder.  • 

3.  Same— Power  to  Borrow  Money. 

A  building  association,  organized  under  a  statute  providing  that  "not 
more  than  one-half  of  the  funds  received  by  the  association  in  any  one 
month  shall  be  applied  to  the  payment  of  withdrawing  shareholders  un- 
less otherwise  ordered  by  the  directors ;  and  when  the  demands  of  with- 
drawing shareholders  exceed  the  funds  applicable  to  their  payment  they 
shall  be  paid  in  the  order  in  which  their  notice  of  withdrawal  has  been 
given" — has  no  power,  express  or  implied,  to  borrow  money  to  meet  the 
claims  of  withdrawing  shareholders,  and  a  contract  for  a  loan  to  be  so 
used,  with  the  knowledge  of  the  lender,  is  ultra  vires  and  cannot  be  en- 
forced. 

4.  Corporations— Liability  for  Money  Borrowed— Ultra  Vires  Contract. 

To  entitle  a  lender  of  money  to  a  corporation  on  an  illegal  contract  to 
recover  the  same  as  money  received  and  which  in  equity  it  ought  not 
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to  retain,  the  burden  rests  npon  the  lender  to  prove  that  the  corporation 
benefited  by  such  money,  either  by  acquiring  property  which  it  retains  or 
by  expending  it  in  the  payment  of  legal  obligations. 

&  Building  and  Loan  Associations. 

Intervener  lent  the  defendant,  a  building  association,  which  was  insol- 
vent, money  to  be  used,  and  which  was  used.  In  paying  off  withdrawing 
shareholders,  taking  as  security  notes  and  mortgages.  The  association 
had  no  power  to  borrow  money  for  such  purposes,  nor  to  pay  withdrawing 
shareholders  when  Insolvent.  Held,  that  Intervener  could  not  recover 
the  money  so  lent,  either  upon  the  contract  or  in  equity. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

This  is  an  appeal  from  a  decree  dismissing  a  petition  filed  by  an  intervener 
In  a  creditor's  suit  pending  in  the  Circuit  Court  The  Standard  Savings  & 
Loan  Association  and  the  Michigan  Savings  ft  Loan  Association  are  two  cor- 
porations organissed  under  the  general  law  of  Michigan  providing  for  the 
creation  of  building  and  loan  companies.  The  Michigan  Association  became 
insolvent  Under  a  general  creditors*  bill  filed  in  the  Circuit  Court,  diversity 
of  citizenship  existing,  a  receiver  was  appointed,  its  assets  Impounded,  and 
the  creditors  who  desired  to  share  In  the  distribution  of  assets  required  to 
file  their  claims  Among  the  creditors  who  came  in  by  intervention  to  assert 
a  claim  was  the  Standard  Savings  &  Loan  Association.  The  claim,  as  stated 
in  the  petition,  was  for  money  loaned,  originally  aggregating  $65,000,  which, 
by  credits,  had  been  reduced  on  AprU  1,  1901,  to  $46,103.07,  To  secure  this 
indebtedness  it  was  averred  that  the  Michigan  Association  had  assigned 
certain  real  estate  mortgages  made  to  It  by  borrowing  members.  These 
securities,  the  petitioner  consenting,  were  turned  over  to  the  receiver;  the 
order  providing  that  such  lien  as  the  Standard  Association  had  against 
them  should  be  transferred  to  the  fund  which  should  be  realized  from  their 
collection  by  the  receiver.  A  degree,  by  consent  of  the  receiver,/  was  entered 
July  1901,  fixing  the  amount  of  the  indebtedness  of  the  Michigan  Association 
to  the  Standard  Association  on  account  of  the  transaction  referred  to  at 
$44,240.33,  but  reserving  any  question  of  the  "status"  of  the  claim  or  Interest. 
In  July,  1904,  this  order  was  vacated  so  far  as  It  determined  any  Indebted- 
ness, and  the  receiver  allowed  to  withdraw  his  answer  and  to  file  defenses 
to  the  claim.  Upon  a  final  hearlns"  the  ludge  denied  all  relief  and  dismissed 
the  intervening  petition. 

D.  C.  Rexford,  for  appellant. 
De  Forest  Paine,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge  (after  stating  the  facts  as  above).  1. 
There  was  no  error  in  vacating  the  order  determining  the  indebted- 
ness of  the  Michigan  Association  to  the  Standard  Association.  Al- 
though the  order  was  made  at  a  subsequent  term,  yet  the  order  set 
aside  was  not  final,  but  interlocutory,  and,  upon  good  cause  shown, 
might  be  set  aside  at  any  time  before  the  close  of  the  term  at  which 
the  final  decree  was  enrolled.  Loeser,  Trustee,  etc.,  v.  Savings  Bank 
(decided  at  this  session)  163  Fed.  212.  The  facts  upon  which  the 
court  acted  in  setting  aside  that  order  and  allowing  defense  to  be 
made  to  the  claim  amply  justified  the  action  of  the  court. 

2.  The  origin  of  the  debt  in  question  was  this:  In  November,  1897, 
the  Michigan  Association,  though  still  a  going  concern,  was  in  fact 
insolvent,  and  much  in  need  of  money  to  satisfy  demands  of  with- 
drawing shareholders.    In  this  emergency  it  applied  to  the  Standard 
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Association  for  assistance.  The  negotiations  were  carried  on  by  their 
respective  secretaries,  Galvin  for  the  Standard  Association  and  Wem- 
ple  for  the  Michigan  Association.  These  secretaries  were  the  real 
managers  of  these  associations  and,  to  quote  counsel,  "were  the  whole 
thing."  The  evidence  makes  it  plain  that  the  purpose  of  the  Michi- 
gan Association  in  borrowing  was  to  pay  off  importunate  withdraw- 
ing shareholders,  and  this  purpose  was  as  well  known  to  the  lender 
as  the  borrower.  Indeed,  Mr.  Galvin,  the  man  of  all  work  for  the 
Standard  Association,  and  the  negotiator  of  the  loans,  admits  that  the 
original  plan  was  that  the  money  loaned  should  be  paid  direct  to  such 
withdrawing  shareholders,  and  that  he  therefore  paid  to  himself,  in  his 
character  of  withdrawing  shareholder,  $3,500,  but  did  not  carry  out 
the  scheme  of  direct  payments  further  because  of  bookkeeping  com- 
plications. To  carry  out  the  arrangement  the  Michigan  Association 
subscribed  to  the  requisite  number  of  shares  in  the  Standard  Associ- 
ation, and  upon  the  footing  of  a  shareholder  applied  for  and  obtained 
the  loans  in  question,  using  same  as  stated  above.  That  the  Michi- 
gan Association  had  no  power  to  become  a  shareholder  in  the  Stand- 
ard Association  is  not  disputed.  The  enabling  act  under  which  both 
associations  were  organized  provides  that  such  companies  may  be  cre- 
ated "for  the  purpose  of  building  and  improving  homesteads  and 
lending  money  to  the  members  only."  Comp.  Laws  Mich.  1897,  §§ 
7554,  7581.  The  investment  of  funds  in  the  shares  of  a  company 
organized  for  a  like  purpose  is  beyond  the  scope  of  the  most  liberal 
view  of  the  incidental  or  implied  powers  of  such  companies.  The  ob- 
jects of  such  associations  being  only  to  lend  the  funds  contributed  by 
members  for  the  purpose  of  building  and  improving  homesteads,  one 
such  association  could  not  become  a  member  of  another,  nor  could  it 
lend  its  own  funds  except  to  its  own  members  for  the  purpose  indi- 
cated. The  concession  therefore  that  the  "Michigan  Association  could 
not  legally  become  a  member  of  the  Standard  Association,  and  that 
the  latter  could  not  legally  lend  its  money  to  an  association  which  was 
not  and  could  not  lawfully  become  a  member,  has  not  been  inadver- 
tently made.  Thompson  on  Building  Associations  (2d  Ed.)  p.  215,  § 
114;  4  Am.  &  Eng.  Enc.  of  L.  (2d  Ed.)  p.  1028;  Kadish  v.  Garden 
City  Loan  Ass'n,  151  111.  531,  38  N.  E.  236,  42  Am.  St.  Rep.  256; 
North  Am.  Building  &  Loan  Ass'n  v.  Sutton,  35  Pa.  463,  78  Am.  Dec. 
349 ;  Mechanics'  Association  v.  Agency  Co.,  24  Conn.  159-. 

The  question  as  to  whether,  in  the  absence  of  statutory  authority, 
such  an  association  has  the  power  to  borrow  money  for  the  legiti- 
mate purposes  of  the  association,  such  as  to  pay  maturing  shares  and 
thereby  avoid  recalling  or  assigning  profitable  investments,  has  not 
often  arisen  and  need  not  be  here  decided.  The  English  authorities 
need  to  be  distinguished,  for  they  turn,  in  the  main,  upon  whether  the 
loans  were  made  in  accordance  with  rules  adopted  by  the  association 
made  by  authority  of  the  general  enabling  acts.  In  Murray  v. 
Scott,  9  App.  Cas.  519,  538,  it  was  held  that  the  incorporating  act 
having  given  power  to  the  members  to  make  rules  and  regulations 
for  the  conduct  of  the  business,  not  in  conflict  with  the  objects  and 
purposes  of  the  society  or  the  terms  of  the  act,  was  broad  enough  to 
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sustain  a  rule  allowing  the  managers  to  borrow  for  the  legitimate 
purposes  of  tlie  business;    but  such  a  power,  resting  upon  implica- 
tion, is  not  an  unlimited  power  to  borrow.    In  the  case  just  cited,  the 
,  Earl  of  Selborne  very  well  said : 

**The  only  real  and  true  limit  of  the  role  making  power,  as  to  a  matter 
not  governed  by  the  general  law  of  the  realm  or  by  any  express  prohibition 
in  the  statute,  must  be  that  pointed  out  by  Gifford,  L.  J.  The  power  cannot 
be  so  exercised  as  to  make  the  society  a  thing  different  from  a  benefit 
buUdlng  society  formed  for  the  purpose  and  in  the  manner  defined  by  the  act." 

In  Cunliffe  Brooks  Co.  v.  Blackburn  &  District  Benefit  Society,  L. 
R.  9  App.  Cas.  857,  it  was  held  upon  full  consideration  that,  when 
no  rule  allowing  borrowing  had  been  adopted,  overdrafts  were  bor- 
rowings and  ultra  vires.  The  matter  is  generally  regulated  by  stat- 
ute in  the  United  States,  and  in  Wilson  v.  Parvin,  119  Fed.  653,  56 
C.  C.  A.  268,  we  held  that  under  the  Tennessee  incorporating  act  such 
associations  had  power  to  borro]^  for  the  legitimate  purpose  of  their 
business.  The  Michigan  statute  providing  for  such  associations  con- 
fers no  power  to  borrow,  but  does  not  in  terms  prohibit  such  trans- 
actions. If  the  Michigan  Association  had  any  such  power,  it  arises 
by  necessary  implication  and  must  therefore  be  limited  to  tlie  neces- 
sary and  legitimate  purpose  of  the  organization,  as  defined  in  the 
enabling  act.  Goss  v.  Peters,  98  Mich.  112,  57  N.  W.  28,  constru- 
ing an  act  defining  the  powers  of  mutual  fire  insurance  companies, 
points  clearly  to  a  very  narrow  power  of  borrowing  by  such  associ- 
ations as  those  here  involved,  if  any  such  power  exists  under  any  cir- 
cumstances. 4  Am.  &  Eng.  Enc.  of  Law,  1023 ;  North  Hudson  Bldg. 
Ass'n  V.  Hudson  National  Bank,  79  Wis.  31,  47  N.  W.  300,  11  L.  R. 
A.  845 ;  Blackburn  Building  Ass'n  v.  Cunliffe  Brooks  Co.,  L-  R.  22 
Ch.  Div.  61,  70.  The  members  of  the  Michigan  Association  had 
adopted  no  rules  authorizing  the  managers  to  borrow  money  for  any 
purpose;  but,  assuming  that  the  corporation  had  an  implied  power 
through  its  directors  and  managers  to  borrow  money,  it  was  a  power 
limited  to  the  necessary  and  legal  purposes  and  objects  of  the  busi- 
ness. The  known  and  assumed  purpose  for  which  this  money  was 
borrowed  was  to  pay  off  withdrawing  members.  Of  this  purpose 
the  lending  association  had  full  notice  through  its  secretary,  by  whom 
the  whole  matter  was  arranged  and  negotiated.  The  evidence  makes 
this  clear,  and  we  so  find  the  fact  to  be.  The  power  to  borrow  mon- 
ey to  pay  oflf  withdrawing  stockholders  cannot  be  legitimately  inferred 
or  implied.  The  scheme  of  the  enabling  act,  as  indicated  by  the  gen- 
eral purpose  of  such  associations  as  well  as  by  the  terms  and  con- 
ditions under  which  shareholders  are  allowed  to  withdraw  dues  paid 
in  and  a  proportionate  share  of  the  profits  earned,  is  that  only  cur- 
rent income  shall  be  so  applied.  The  withdrawal  of  a  shareholder 
is  the  withdrawal  of  capital  pledged  primarily  to  creditors  and  to  car- 
ry on  the  business  for  which  the  association  was  organized.  The 
funds  applicable  therefore  to  the  payment  of  withdrawing  sharehold- 
ers is  the  fund  arising  from  the  current  contributions  of  a  solvent  and 
going  association,  and  no  other  funds  can  be  legitimately  so  applied. 
This  we  think  plain  from  the  relation  of  shareholders  to  such  associ- 
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ations  and  is  plainly  indicated  by  the  proviso  of  the  sixth  section  of 
the  enabling  statute: 

"That  not  more  than  one-half  of  the  funds  received  by  the  association  in 
any  one  month  shall  be  applicable  to  the  payment  of  withdrawing  sharehold- 
ers unless  otherwise  ordered  by  the  directors;  and  when  the  demands  of 
withdrawing  shareholders  exceed  the  funds  applicable  to"  their  payment  they 
shall  be  paid  in  the  order  in  which  their  notice  of  withdrawal  has  been 
given." 

We  conclude  therefore  that  no  authority  existed,  express  or  implied, 
to  borrow  money  to  meet  the  claims  of  withdrawing  shareholders. 
Such  a  borrowing  would  not  be  for  the  purpose  of  paying  debts  and 
liabilities  in  due  course  of  business.  Blackburn  Building  Society  v. 
Cunliffe  Brooks  Co.,  L.  R.  22  Ch.  Div.  61,  affirmed  in  L.  R.  9  App. 
Cas.  857.  Appellants,  as  we  have  before  stated,  had  notice  that  the 
borrowing  was  for  the  payment  of  withdrawing  shareholders  and  are 
constructively  charged  with  knowledge  that  the  managers  were  acting 
without  power  in  so  doing  and  in  Assigning  the  mortgages  of  bor- 
rowing shareholders  to  secure  the  loan.  A  contract  beyond  the  scope 
of  the  power  of  the-^Michigan  Association,  express  or  implied,  can- 
not be  enforced  by  an  appeal  to  the  rules  of  estoppel.  Any  such  ap- 
plication of  the  doctrine  would  be,  in  effect,  to  enlarge  the  power  of 
the  corporation  in  accordance  with  the  discretion  of  its  managers,  violat" 
ing  thereby  the  rights  of  innocent  shareholders  and  a  sound  public  poli- 
cy. Central  Transportation  Co.  v.  Pullman's  Palace  Car  Co.,  139  U. 
S.  60,  11  Sup.  Ct.  478,  35  L.  Ed.  55 ;  Railway  Co.  v.  Keokuk  Bridge 
Co.,  131  U.  S.  371,  389,  9  Sup.  Ct.  770,  33  L.  Ed.  157;  Miller  v.  In- 
surance Co.,  92  Tenn.  167,  176,  21  S.  W.  39,  20  L.  R.  A.  765;  Mc- 
Cormick  v.  Market  Bank,  165  U.  S.  538,  549,  17  Sup.  Ct.  433,  41  L. 
Ed.  817 ;  Nat.  Permanent  Benefit  Building  Society  v.  Williamson,  L. 
R.  5  Ch.  App.  309 ;  California  Bank  v.  Kennedy,  167  U.  S.  363,  368, 
17  Sup.  Ct.  831,  42  L.  Ed.  198.  In  McCormick  v.  Market  Bank,  cited 
above,  the  court  said : 

"The  doctrine  of  ultra  vires,  by  which  a  contract  made  by  a  corporation 
beyond  the  scope  of  its  corjwrate  powers,  is  unlawful  and  void,  and  will  not 
support  an  action,  rests,  as  this  court  has  often  recognized  and  affirmed, 
upon  three  distinct  grounds:  The  obligation  of  any  one  contracting  with  a 
corporation  to  take  notice  of  the  legal  limits  of  its  powers;  the  interest  of 
the  stockholders,  not  to  be  subject  to  risks  which  they  have  never  undertaken ; 
and,  above  all,  the  interest  of  the  public  that,  the  corporation  shall  not 
transcend  the  powers  conferred  upon  it  by  law.  Pearce  v.  Madison  &  Indian- 
apolis Railroad,  21  How.  441,  16  I/.  Ed.  184;  Pittsburgh,  etc..  RaUway  v. 
Keokuk  &  HamUton  Bridge  Co.,  131  U.  S.  371,  384,  9  Sup.  Ct.  770,  33  L.  Ed. 
159;  Central  Transportation  Company  v.  Pullman's  Palace  Car  Co.,  139  U.  S. 
24,  48,  U  Sup.  Ct.  478,  35  L.  Ed.  55." 

More  than  this,  the  Michigan  Association  was  insolvent  at  the  time. 
This  fact,  without  more,  suspended  the  power  and  right  of  the  di- 
rectors to  apply  any  funds  to  the  payment  of  withdrawing  sharehold- 
ers. This  we  held  in  regard  to  this  very  association  in  Aldrich  v. 
Gray,  147  Fed.  453,  77  C.  C.  A.  697,  where  we  held  that  the  receiver 
might  recover  the  funds  so  illegally  paid  out  to  such  shareholders. 
That  it  is  not  shown  that  the  appellant  company  knew  that  insolvency 
existed  when  the  first  loan  was  made  in  November,  1897,  may,  for  the 


Digitized  by 


Google 


8TAKDABD  SAYINGS  A  LOAN   ASS'n   Y.  ALDRICH.  221 

purpose  of  this  case,  be  conceded;  but,  when  the  last  $40,000  was 
paid  over,  it  had  constructive  knowledge,  for  it  had  caused  its  own 
treasurer,  Mr.  Wilson,  to  be  placed- in  the  board  of  directors  of  the 
borrowing  company  for  the  purpose  of  discovering  whether  the  con- 
dition of  the  Michigan  Association  was  such  as  to  justify  further  ef- 
fort to  save  it.  Going  into  the  board  as  the  representative  of  the 
Standard  Association,  it  was  charged  with  the  knowledge  which  he 
could  not  escape  without  willfully  shutting  his  eyes ;  but,  irrespective 
of  notice  of  insolvency,  the  Standard  Association  knew  that  the  mana- 
gers were  borrowing  money  and  assigning  securities  for  an  illegal 
purpose. .  They  are  therefore  in  no  sense  entitled  to  the  footing  of 
an  innocent  party. 

Conceding  the  utter  illegality  of  the  contract,  the  appellants  in  the 
court  below  and  here  say  that  they  abandon  and  repudiate  the  contract 
and  sue  only  to  recover  money  which  the  appellee  association  received 
and  which  ex  aequo  et  bono  it  ought  to  retain.  The  principle  to 
which  the  appellants  appeal  is  perfectly  plain  and  well  settled.  Al- 
though the  managers  of  the  Michigan  Association  had  no  power  to 
borrow  money  for  such  purposes,  yet,  to  the  extent  that  the  money 
has  not  been  expended  or  has  been  paid  out  in  discharge  of  legiti- 
mate obligations  of  the  association,  it  would  be  unjust  and  inequitable 
that  it  should  not  be  held  accountable.  Pullman's  Palace  Car  Co.  v. 
Transportation  Co.,  171  U.'  S.  138,  18  Sup.  Ct.  808,  43  L.  Ed.  108 ; 
Aldrich  v.  Bank,  176  U.  S.  618,  628-636,  20  Sup.  Ct.  498,  44  L.  Ed. 
611 ;  Parkersburg  v.  Brown,  106  U.  S.  487,  1  Sup.  Ct.  442,  27  L.  Ed. 
238;  Logan  Bank  v.  Townsend,  139  U.  S.  67,  11  Sup.  Ct.  496,  35 
L.  Ed.  107;  In  re  Cork,  etc.,  Railway  Co.,  L  R.  4  Ch.  App.  Cas. 
748,  760;  Travelers*  Insurance  Co.  v.  Johnson  City,  99  Fed.  663, 
666,  40  C.  C.  A.  58,  49  L.  R.  A.  123 ;  Perkins  v.  Boothbv,  71  Me. 
91,  97;  Ditty  v.  Dominion  Bank,  75  Fed.  769,  22  C.  C  A.  376; 
Louisiana  City  v.  Wood,  102  U.  S.  294,  26  L.  Ed.  153 ;  Hedges  v. 
Dixon  County,  160  U.  S.  182,  186,  14  Sup.  Ct.  71,  37  L.  Ed.  1044; 
In  re  National  Permanent  Benefit  Building  Society,  L.  R.  5  Ch.  App. 
309,  313 ;  Cunliffe  Brooks  Co  v.  Blackburn  Building,  etc..  Society,  L. 
R.  9  App.  Cas.  857 ;  In  re  Blackburn,  etc.,  Society,  L.  R.  22  Ch.  "Div. 
61,  71.  This  right  of  recovery  is  based  upon  an  implied  promise  to 
return  the  money  or  property  so  received  or  to  make  compensation 
to  the  extent  that  it  has  actually  benefited  by  its  application  to  the 
discharge  of  actual  liabilities  incurred  in  the  legitimate  course  of 
business.  In  Travelers*  Insurance  Co.  v.  Mavor,  etc.,  of  Johnson 
City,  99  Fed.  663,  666,  40  C.  C.  A.  58,  49  L.  R.  A.  123,  this  court 
had  occasion  to  deal  with  the  question  as  to  whether  there  was  any 
liability  in  consequence  of  an  issue  of  railroad  bonds  by  a  municipal 
corporation  in  aid  of  a  railroad  company.  The  bonds  having  been 
held  void  (Johnson  City  v.  C.  C.  &  C.  Railway  Co.,  100  Tenn.  138, 
44  S.  W.  670),  an  action  was  brought  by  a  holder  of  bonds  ae^ainst 
the  city  for  money  had  and  received  to  its  use.  Speaking  for  this 
court,  Taft,  Circuit  Judge,  said : 

'*Such  an  action  Is  based,  not  on  an  express  or  implied  contract,  but  up<»d 
an  obligation  which  the  law  supplies  from  the  circumstances,  because,  ex 
Aequo  et  bono,  the  defendant  should  pay  for  the  benefit  which  he  has  derived 


Digitized  by 


Google 


222  163  FEDERAL  RBPOBTBB. 

at  the  expense  of  the  plaintiff.  It  is  an  obligation  which  the  law  supplies,  be- 
cause otherwise,  it  would  result  In  the  unjust  enrichment  of  the  defendant  at 
the  cost  of  the  plaintiff.  It  is  an  obligation  which  arises  only  when  the  di-fend- 
ant  has  received  money  or  property  from  the  plaintiff  and  appropriated  the 
same  to  his  own  use,  either  when  he  might  have  elected  not  to  take  it,  or,  hav- 
ing the  power  to  do  so,  might  return  the  benefit  thus  incurred  to  the  plaintiff, 
and  fails  to  do  so." 

In  that  case  the  city  had  received  the  shares  for  which  the  bonds 
had  been  issued  to  the  railway  company,  but,  having  no  power  to  make 
the  subscription,  it  had  none  to  receive  or  ho!d  the  share.  The  con- 
struction of  a  railway  station  was  held  not  to  inure  to  the  benefit  of 
the  city  because  it  had  been  erected  on  the  railway's  property  and  was 
not  the  property  of  the  city.  No  direct  benefit  having  been  received, 
relief  was  denied.  In  Parkersburg  v.  Brown,  the  holders  of  the  void 
obligations  were  permitted  to  follow  the  property  acquired  by  their 
use.  In  Louisiana  City  v.  Wood,  cited  above,  a  recovery  was  allowed 
for  the  money  received  upon  the  void  obligations;  the  proceeds  hav- 
ing been  applied  by  the  city  for  the  very  purpose,  a  lawful  one,  for 
which  they  were  issued.  In  Hedges  v.  Dixon  County,  relief  was  de- 
nied. Referring  to  Read  v.  Plattsmouth,  107  U.  S.  568,  2  Sup.  Ct. 
208,  27  L.  Ed.  414,  and  Louisiana  City  v.  Wood,  cited  above,  the  court 
said : 

"In  this  case,  as  In  Louisiana  City  v.  Wood,  the  city  got  the  full  pecuniary 
consideration  for  the  bonds,  and  applied  the  money  to  the  very  purpose  for 
which  they  were  Issued,  and  upon  well-settled  principles,  If  the  securities 
given  for  the  money  so  obtained  proved  Invalid  or  defective  for  any  reason, 
there  was  a  clear  legal,  as  well  as  moral,  obligation  to  refund  the  money  which 
had  been  so  advanced  to  and  received  by  the  city.  The  clrciunstances  and 
conditions  which  gave  the  holders  an  equitable  right  in  those  cases  to  re- 
cover from  the  municipality  the  money  which  the  bonds  represented  do  not 
exist  in  the  case  under  consideration,  where  the  county  received  no  part  of 
the  proceeds  of  the  bonds,  and  no  direct  money  benefit,  but  .merely  derived 
an  incidental  advantage  arising  from  the  construction  of  the  railroad,  upon 
which  advantage  it  would  be  impossible  for  the  court  to  place  a  pecuniary 
estimate,  or  say  that  It  would  be  equal  to  such  portion  of  the  bonds  in 
question  as  the  county  could  lawfully  have  issued." 

In  re  National  Benefit  Society,  5  Ch.  App.  309,  313,  was  a  case  in 
which  a  building  and  loan  society  had  borrowed  money,  having  no 
power  to  borrow.  It  was  held  that  the  lender  had  no  legal  debt  and 
no  equitable  claim  for  a  recovery.  In  respect  to  the  claim  for  equi- 
table relief,  Giffard,  L.  J.,  said: 

"A  class  of  cases  has  been  referred  to  on  that  subject,  the  principal  of 
which  are  In  re  German  Mining  Company  (1)  and  In  re  Cork  and  Youghal 
Railway  Company  (2),  the  latter  of  which  was  before  the  Lord  Chancellor  and 
myself  a  short  time  ago.  I  have  no  hesitation  in  saying  that  those  cases 
have  gone  quite  far  enough,  and  that  I  am  not  disposed  to  extend  them.  They 
were  decided  upon  a  principle,  recognized  In  old  cases,  beginning  with  Marlow 
V.  Pltfleld  (3),  where  there  was  a  loan  to  an  infant,  and  the  money  was 
spent  in  paying  for  necessaries,  and  in  another  case  of  a  more  modern 
date,  where  there  was  money  actually  lent  to  a  lunatic,  and  it  went  In 
paying  expenses  which  were  necessary  for  the  lunatic.  In  such  cas^  It  has 
been  held  that  although  the  parties  lending  the  money  cquld  maintain  no 
action,  yet,  inasmuch  as  his  money  had  gone  to  pay  debts  which  would  be 
recoverable  at  law.  he  could  come  into  a  court  of  equity  and  stand  in  the 
place  of  those  creditors  whose  debts  had  been  so  paid.  That  is  the  principle 
of  those  cases.     It  is  a  very  clear  and  definite  principle,  and  a  principle 
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wMch  ought  not  to  be  departed  from.  Then  It  is  said  that  the  present  case 
Is  brought  within  that  principle.  I  do  not  think  It  necessary  to  go  through 
the  evidence.  SuflSce  It  to  say  that  there  Is  no  proof  whatever  that  one 
sixpence  of  this  money  went  in  payment  of  any  debt  which  was  recoverable 
against  the  company." 

In  Cunliffe  Brooks  Co.  v.  Blackburn  Building  &  Loan  Society, 
cited  above,  it  appeared  that  the  association  had  no  power  to  bor- 
row, but  that  it  had  made  large  overdrafts  at  its  bankers  and  had  as- 
signed mortgages  of  borrowing  members  as  security  for  any  balance. 
It  was  held  that  such  overdrafts  were  borrowings  and  ultra  vires,  and 
that  the  bankers  were  not  creditors  and  were  only  entitled  to  hold 
the  securities  as  a  security  for  repayment  of  so  much  money  as  should 
be  shown  to  have  been  applied  to  the  legitimate  debts  and  liabilities 
of  the  association. 

The  facts  that  appellants  hold  certain  mortgages  made  by  borrow- 
ing shareholders  of  the  Michigan  Association  as  security  for  the  mon- 
ey loaned  to  the  Michigan  Association  does  not  materially  improve 
its  situation.  The  managers  assigned  these  securities  illegally  and 
appellants  are  constructively  charged  with  knowledge  of  their  want 
of  power.  Their  utmost  right  to  hold  on  to  them  is  to  retain  them 
as  security  for  so  much  of  the  loan  as  shall  appear  to  have  gone  to 
the  benefit  of  the  Michigan  Association  by  discharging  legd  debts 
and  liabilities  which  would  otherwise  be  valid  claims  against  that  com- 
pany. This  was  the  rule  applied  in  Blackburn  Building  &  Loan  So- 
ciety v.  Cunliffe  Brooks  Co.,  L.  R.  22  Ch.  Div.  61,  71,  where  it  was 
said  by  Lord  Selborne  that  "the  burden  of  showing  that  they  are  en- 
titled to  an}4hing  lies  upon  them  (the  lender)  and  not  upon  the  other 
side."  To  same  effect  is  In  re  Permanent  Benefit  Building  Society, 
L.  R.  5  Ch.  App.'  309,  313.  If  this  money  was  applied  to  pay  off 
withdrawing  stockholders,  the  association  has  not  been  benefited.  To 
quote  from  the  opinion  of  Judge  Swan  upon  this  point: 

••The  claim  that  petitioner  can  recover  for  money  had  and.  received  on 
the  ground  that  the  Michigan  Association  has  had  the  benefit  of  the  money 
and  ex  seqno  et  bono  should  repay  it  cannot  be  maintained  upon  these  facts. 
The  only  persons  who  received  benefits  were  the  withdrawing  members  of 
the  Michigan  who  were  not  entitled  to  it.  Such  payments,  instead  of  being 
beneficial  to  the  association,  hastened  its  failure  and  diminished  its  resources  . 
by  reducing  its  membership  and  giving  withdrawing  members  what  they  had 
no  right  to  receive  when  there  were  no  funds  in  the  treasury.  Tills  was  the 
first  necessary  effect  of  such  payments.  Its  second  was  the  wi'ong  done  to 
the  remaining  members  whose  share  in  Its  assets  is  by  so  much  the  less 
because  of  what  was  paid  to  withdrawing  members.  The  third  and  necessary 
effect,  and  that  scarcely  the  less  injurious  than  the  first,  is  that  if  the  claim 
of  petitioner  is  sustained,  and  it  Is  given  the  status  of  a  creditor,  the  members* 
rights  in  the  assets  of  the  Michigan  Association  are  subordinated  to  peti- 
tioner, and  they  can  share  only  in  the  assets,  if  any  there  be  remaining 
after  petitioner's  claim  is  paid." 

The  burden  of  showing  that  the  association  has  been  benefited  by 
the  use  of  this  money,  and  to  what  extent,  is  upon  the  lending  asso- 
ciation. The  appellants  have  not  met  this  burden.  It  is  a  possible 
thing  that  some  part  of  the  money  loaned  went  to  the  payment  of  le- 
gitimate obligations;  but,  if  so,  this  has  not  been  pointed  out  in  such 
a  definite  way  as  to  justify  any  modification  of  the  decree  of  the  Cir- 
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cuit  Court.  The  very  purpose  of  the  loan  was  to  pay  oflf  withdraw- 
ing shareholders,  and  the  original  agreement  that  the  funds  should 
be  paid  by  the  Standard  Association  direct  upon  such  claims  was  only 
abandoned  after  some  claims  had  been  so  paid,  on  account  of  book- 
keeping difficiilties.  Wemple,  the  secretary  of  the  Michigan  Asso- 
ciation, says  that  the  money  was  all  so  paid  out.  The  inferences  from 
the  book  entries  found  in  the  evidence  of  Aldrich  that  possibly  some 
other  obligations  were  also  paid  in  part  from  that  source  are  too 
vague  to  enable  us  to  say  that  a  single  dollar  is  shown  to  have  been 
paid  upon  legitimate  debts. 

The  suggestion  that,  because  moneys  paid  to  withdrawing  share- 
holders may  be  recovered  by  the  receiver,  we  should  treat  the  money 
so  supplied  as  though  it  had  not  been  dissipated  at  all,  would  be  to 
throw  the  whole  chance  of  loss  upon  shareholders  who  did  not  with- 
draw and  are  not  responsible  for  the  precarious  condition  of  the  as- 
sociation or  of  the  claim  which  the  appellants  assert.  The  burden 
was  upon  complainant  to  show  to  what  extent  the  money  borrowed 
had  benefited  the  lending  association.  It  has  not  shown  that  any  part 
of  the  money  paid  out  to  withdrawing  shareholders  has  or  can  be  col- 
lected. 

This  is  fatal  to  any  relief,  and  the  decree  of  'the  court  below  must 
be  affirmed,  with  costs. 


THE  FRANK  K.  ESHERICK. 

THE  MARS. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    July  22,  1908.) 

No.  767. 

Collision— Steamer  and  Tow  of  Meeting  Tuo— Neglioent  Navigation  ot 
Tug  and  Tow. 

A  collision  at  a  bend  in  the  Pasquotank  river  between  a  barge  in  tow 
of  a  tug  passing  up  around  the  bend,  which  was  on  their  starboard  side, 
and  a  descending  steamer,  held  due  solely  to  the  fault  of  the  tug  and 
barge  in  failing  to  so  navigate  as  to  keep  the  barge  on  its  own  side  of 
the  river;  it  being  conceded  that  the  passing  itself  at  that  point  was 
usual  and  proper,  the  river  being  from  125  to  150  feet  wide,  and  the 
preponderance  of  the  evidence  showing  that  the  steamer  was  as  close 
to  the  right  bank  as  she  could  get 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  10,  Collision,  S  80.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Norfolk. 

J.  W.  Wilcox,  for  appellants. 
Floyd  Hughes,  for  appellee  tug. 
Edward  R.  Baird,  Jr.,  for  appellee  barge. 

Before  PRITCHARD,  Circuit  Judge,  and  McDOWELL  and  DAY- 
TON, District  Judges. 

DAYTON,  DistrictTudge.  On  August  1,  1906,  a  collision  occurred 
between  the  steamer  Thomas  Newton  and  the  barge  Mars,  in  tow  of 
the  tug  Frank  K.  Esherick,  in  a  bend  a  little  below  Sawyer's  Wharf, 
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in  the  Pasquotank  river,  in  North  Carolina.  The  hour  was  about  7 
p.  m.,  the  weather  was  clear,  and  the  waters  high  from  recent 
heavy  rains.  At  the  time  the  steamer  was  descending  the  river  on 
its  way  from  Norfolk,  Va.,  to  Elizabeth  City,  N.  C.  The  tug  and  barge 
were  ascending  the  river  on  their  way  to  Norfolk.  Tust  above  Saw- 
yer's Wharf  or  landing  a  bend  in  the  river  occurs,  followed  by  a  reach 
of  some  700  or  800  feet,  followed  by  another  bend  to  the  left,  when 
descending  the  river,  where  the  collision  occurred.  The  width  of  the 
river  in  this  last  bend  is  from  125  to  150  feet.  The  steamer  was  a 
wooden  vessel  96  feet  long,  with  a  beam  of  16  feet,  and  of  about 
39  tons  burden.  The  tug  was  68  feet,  with  17-foot  beam,  and  of  about 
66  tons  burden.  The  txirge  was  150  feet  long  and  with  a  beam  of 
23  feet.  The  steamer  had  on  board  a  cargo  of  150  barrels  of  lime,  40 
barrels  of  flour,  350  bushels  of  com,,  a  quantity  of  household  goods, 
aj?d  a  number  of  passengers.  The  results  of  the  collision  were  the 
sinking  of  the  steamer  and  the  burning  of  her  upper  works  by  reason 
of  the  action  of  the  water  on  the  cargo  of  lime.  This  libel  was  filed 
August  2,  1906,  by  appellants  in  the  court  below,  claiming  that  the 
colhsion  was  due  to  the  incompetency  of  those  in  charge  of  the  tug  and 
barge,  their  failure  to  keep  the  barge  upon  her  side  of  the  river,  and 
towing  with  a  hawser  of  too  ^eat  length.  The  masters  of  the  tug  and 
barge  filed  answers,  substantially  the  same,  to  the  effect  that  the  colli- 
sion was  due  to  the  fact  that  the  steamer,  instead  of  keeping  to  its  side 
of  the  river,  ran  down  the  center  of  the  channel  at  too  great  speed. 
The  court  below,  after  hearing  the  evidence,  on  March  6, 1907,  held  the 
collision  arose  solely  because  of  the  negligence  of  the  navigator  of 
the  steamer,  and  dismissed  the  libel,  with  costs. 

In  our  view  of  the  case  it  will  not  be  necessary  to  discuss  to  any 
great  extent  several  of  the  questions  so  ably  and  earnestly  argued  by 
counsel  on  both  sides.  The  legal  rule  that  the  decision  of  the  court 
below  IS  not  to  be  disturbed  unless  clearly  against  the  weight  of  the 
evidence  may  be  taken  for  granted.  The  technical  rules  of  common- 
law  pleading  do  not  prevail  in  admiralty,  and  we  may  therefore  dis- 
miss the  objections  made  on  the  grounds  that  the  libel  did  not  spe- 
cifically enough  set  forth  certain  particular  acts  of  alleged  negligence 
proven  on  the  trial,  such  as  the  failure  to  blow  bend  and  danger 
whistles,  and  that  it  did  not  set  forth  the  condition  of  the  current.  All 
these  matters  were  considered  by  the  court  below,  its  decree  determined 
several  of  them,  and,  as  we  will  hereinafter  indicate,  several  of  them 
were  matters  immaterial  to  the  true  solution  of  the  issue. 

Much  of  the  argument  of  counsel  on  both  sides  is  devoted  to  the 
question  as  to  which,  under  the  circumstances,  was  the  "incumbered 
vessel"  and  entitled  to  the;  right  of  way.  On  the  one  hand,  it  is  insist- 
ed that  the  steamer  was  the  descending  vessel  in  s^  swollen  river,  with 
an  unusual  swift  current,  and  entitled  under  the  rules  to  the  right  of 
way.  On  the  other  hand,  it  is  insisted  that  although  the  tug  was  the 
ascending  vessel,  yet,  it  having  the  barge  in  tow,  became  the  "incum- 
bered vessel,"  and  in  consequence  the  steamer  was  legally  bound,  not 
only  to  avoid  collision,  but  also  the  risk  of  collision  with  it.  After 
careful  consideration,  we  are  entirely  satisfied  that  this  rule  that  the 
unincumbered  vessel  must  avoid  both  collision  and  risk  thereof  with 
163  F.— 16 
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the  incumbered  one  is  right.  It  is  in  fact  so  well  settled  now  that  it 
admits  of  no  question.  At  the  same  time  the  determination  of  what 
makes  a  vessel  "incumbered"  cslnnot  be  reduced  to  a  mathematical 
demonstration.  It  could  not  be  insisted  that  a  battleship  ascending  a 
river  should  be  held,  as  against  a  passenger  steamer  descending,  an 
"incumbered"  vessel,  because  of  the  fact  that  it  was  towing  its  steam 
launch  behind  it.  Each  case  must  be  governed  by  its  own  peculiar  con- 
ditions, and  the  ascertainment  of  which  in  fact  is  the  greatest  incum- 
bered, not  alone  by  its  tow,  but  by  other  conditions,  must  depend  upon 
those  peculiar  conditions.  In  this  case,  after  sifting  the  testimony, 
it  would  seem  to  us  the  conditions  would  make  it  here  very  hard  to 
determine  which  was  incumbered.  The  captain  of  the  tug  says  she 
was  capable  of  towing  in  these  waters  seven  barges.  She  had  but 
one.  With  it  he  was  ascending  the  river  around  a  gradual  bend  with 
three  or  four  times  the  horse  power  of  the  steamer.  On  the  other 
hand,  the  steamer  was  loaded  rather  heavily,  and  was  unquestionably 
greatly  affected  by  the  unusual  current.  But  it  seems  to  us  clear  that 
it  is  not  necessary  or  msfterial  for  us  to  determine  which  was  the  in- 
cumbered one ;  for  in  our  view  the  application  of  the  rule  cannot  be 
made,  for  this  reason:  All  testimony  agrees  that  it  was  perfectly 
legitimate  and  proper  for  these  vessels  to  pass  each  other  in  this  and 
other  like  bends  of  this  river,  and  that  it  was  constantly  done.  Cahoon, 
captain  of  the  steamer,  says :  "We  always  have  been  doing  it."  Capt. 
Whitehurst,  in  answer  to  the  question :  "Is  it  not  a  fact  that  passenger 
steamers,  in  meeting  these  tugs  and  tows,  are  passing  and  meeting 
them  continually  in  the  bends  of  that  river?" — ^answered:  "Yes,  sir; 
everwhere,  night  and  day.  I  have  been  running  there  from  one  to  five 
times  a  week,  six  or  seven  years."  Capt.  Richardson  says  it  is  "a  com- 
mon occurrence."  Dryden,  captain  of  the  tug,  repeatedly  says  there 
was  plenty  of  room  to  pass,  that  he  had  repeatedly  passed  towboats 
and  barges  in  these  bends,  and  had  never  had  any  trouble  passing  round 
them,  and  that  it  was  not  the  determination  to  pass  that  was  wrong 
or  negligent  on  the  part  of  the  steamer,  but  solely  the  manner  in  which 
she  undertook  to  make  the  passage.  Common  sense  and  observation 
teach  us  that  danger,  mor^  or  less,  attends  all  navigation,  as  it  does 
many  other  pursuits  in  life.  They  also  teach  us  that  navigation  of  such 
waters  as  these  would  be  almost  completely  stopped  if,  crowded  with 
vessels  ascending  and  descending,  one  or  the  other,  in  passing,  should 
be  compelled  to  stop  and  tie  up  in  order  to  "avoid  collision  or  the  risk 
of  collision." 

The  parties  themselves,  both  in  pleadings  and  proofs,  have  practical- 
ly narrowed  this  issue  down  to  the  single  question  of  which  one  was 
negligent  in  effecting  this  passing,  or,  in  other  words,  failed  to  keep 
on  his  own  side.  Dryden,  master  of  the  tug,  in  answer  to  the  question : 
"That  is  what  you  consider  the  collision  due  to  entirely,  the  Newton's 
failure  to  keep  to  the  right  hand  side  of  the  bank,  and  not  because  she 
should  not  have  attempted  to  pass  the  barge  at  the  point  where  she  did 
attempt  to  pass  it?" — answers:  "Yes;  I  contend  that  if  he  had  kept 
to  the  side,  he  would  have  gone  through  all  right."  This  he  reiterates 
many  times  in  his  testimony,  and  this  statement  is  in  complete  ac- 
cord with  the  defense  set  up  in  the  answers  to  the  libel.    To  support 
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this  defense  he  testifies  emphatically:  "And,  instead  of  keeping  to 
the  starboard  side,  which  he  blowed  for,  he  did  not  do  it,  but  kept 
deliberately  down  the  middle."  He  says  she  was  coming  down  very 
fast,  in  the  center  of  the  stream,  if  anything  on  his  side,  and  "as  the 
boat  drew  up  nearer  Capt.  Cahoon  was  sitting  in  a  chair,  and  the  deck 
hand,  I  suppose,  at  the  wheel,  and  he  was  smoking  a  cigar,  and  as  he 
passed  me  he  said,  'Hey,  Captain,'  and  that  is  all  I  heard  until  I 
heard  his  bells."  In  support  of  this  Davis,  assistant  engineer  of  the 
tug  in  answer  to  the  question:  "Where  was  she  [the  Newton]  in 
the  river  then  ?" — ^answered :  "Looked  to  me  like  about  the  middle  of 
the  river."  And  again  he  says :  "They  kept  very  near  the  middle  of 
the  river,  I  suppose  under  one  bell."  Sayers,  master  of  the  barge, 
in  answer  to  the  question:  "The  collision  occurred  just  as  she  [the 
barge]  was  coming  round  the  bend?"  says:  "She  was  then  turning. 
The  motion  of  her  head  was  almost  unnoticeable."  In  answer  to 
the  question :  "I  mean  at  what  point  with  reference  to  the  middle  of 
the  river,  we  will  say,  for  the  purpose  of  making  the  question  clear, 
was  the  position  of  the  barge?"  he  says:  "I  should  think  the  extreme 
bow,  from  the  stem  of  the  barge,  might  have  been  a  few  feet  beyond 
the  middle  of  the  river" — and,  further  "The  steamer  drifted  right 
broadside  into  the  barge  as  near  as  I  can  remember."  In  answer  to 
another  question,  he  stated  that  he  had  for  15  hours  at  the  time  been 
in  the  pilot  house. 

In  contradiction  of  this  contention,  Cahoon,  master  of  the  steamer, 
contends  that  he  saw  the  pilot  house  of  the  barge  first,  gave  the  one 
blast  passing  whistle,  received  from  the  tug  its  reply  of  one  blast, 
took  the  starboard  side  so  close  to  the  bank  "as  to  rub  the  bushes  along 
the  side,"  having  reduced  speed  so  that  he  was  going  with  the  current 
and  two  miles  per  hour  in  addition,,  or  about  five  miles  per  hour; 
that  had  he  reduced  below  this  the  current  would  have  rendered  his 
boat  unmanageable,  and  had  he  stopped  and  backed  she  would  have 
gone  into  the  woods;  that  the  barge  at  the  point  of  the  bend,  instead 
of  turning,  went  straight  across  3ie  stream  and  struck  the  steamer 
on  her  port  bow  some  10  or  12  feet  from  her  stem.  In  this  contention 
he  is  very  clearly  sustained  by  the  evidence  of  Lester,  engineer  on  the 
Newton,  who  says,  "We  were  lying  on  the  starboard  side,  so  near  that 
the  bushes  were  brushing  down  on  our  house;"  by  Aubison,  a  boat- 
man on  her,  who  says  they  were  on  the  left  hand  side,  "just  as  close 
[to  the  bank]  as  she  could  get" ;  by  Dixon,  a  deck  hand  on  the  steamer, 
who  says,  "The  trees  was  [were]  brushing  it  [her] ;"  by  Gregory,  a 
farmer  and  passenger  on  the  Newton,  who  in  answer  to  the  question, 
"How  close  was  the  bow  of  the  Newton  to  the  bank  when  the  barge 
struck  her?"  says,  "It  was  very  near.  I  was  on  the  left-hand  side 
or  comer  of  the  pilot  house,  and  I  did  not  notice.  We  were  very  near 
the  bank,  probably  as  near  as  we  can  be ;"  and  by  Pell,  another  pas- 
senger, who  says,  "Then  the  Newton  began  to  slow  her  speed  after 
she  blew  the  last  whistle,  and  she  was  moving  along  right  slow  near 
the  right-hand  side ;"  by  Harrison,  a  deck  mate  on  the  Newton,  who 
says,  "She  went  close  enough  to  strike  the  bushes ;"  by  Puckett,  a  com- 
mercial traveler  and  passenger  on  the  Newton,  who  says  the  Newton 
was  coming  down  on  the  right-hand  side  "as  close  to  the  shore  as  she 
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could  get**  In  view  of  the  evidence  of  these  eight  eyewitnesses,  three 
of  whom  were  passengers  and  wholly  disinterested,  we  think  the 
weight  of  the  testimony  is  clearly  in  favor  of  the  appellants  and  against 
the  appellees  as  to  the  positions  of  the  vessels  at  the  time  of  the  col- 
lision. 

In  this  view  we  are  still  further  convinced  by  the  fact  that  Dryden, 
the  principal  witness  for  the  appellees,  is  quite  effectively  contradicted 
in  his  statements  that  Cahoon  was,  at  the  time  he  passed  the  tug, 
sitting  in  the  pilot  house  smoking  a  cigar,  while  a  deck  hand  was  at 
the  wheel.  Under  these  circumstances,  after  careful  consideration  of 
all  the  conditions,  we  are  of  opinion  that  neither  the  tug  nor  the  barge 
were  blameless  in  this  collision.  On  the  contrary,  we  do  not  believe 
proper  measures  were  taken  by  the  tug  to  bring  the  barge  around  the 
turn  and  keep  it  within  reasonable  limits  of  its  side  of  the  river.  We 
do  not  think  that  the  rudder  of  the  barge  was  handled  with  such  care  as 
to  prevent  it  from  going  across  the  river  to  such  an  extent  as  it  did,  in 
view  of  its  master's  and  other  testimony  to  the  effect  that  its  speed 
was  very  slow,  likely  as  slow  as  a  mile  an  hour,  and  "the  motion  of 
her  head  was  almost  unnoticeable."  We  therefore  determine  that 
the  fault  was  the  mutual  one  of  the  tug  and  barge,  and  that  the  loss 
should  be  apportioned  equally  between  them ;  each  being  held  respon- 
sible for  the  one-half  thereof.  The  cause  is  therefore  reversed,  and 
remanded  for  further  proceedings,  to  be  had  in  accordance  with  this 
opinion. 

Reversed. 


UNITED  STATES  ▼.  AMERICAN  SURETY  00.  OF  NEW  YORK. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    July  24,  1908.) 

No.  810. 

1.  Post  Office— Bond  of  Railway  Postal  Clerk— Action  fob  Bbeach. 

It  is  no  defense  to  an  action  to  recover  tlie  penalty  for  breach  of  a  bond 
given  by  a  postal  clerk,  conditioned  that  he  would  faithfnlly  discharge 
all  dnties  and  trusts  imposed  on  him,  where  it  is  shown  that  he  opened 
and  rifled  letters  coming  into  his  hands,  that  the  United  States  is  nqt 
liable  to  the  senders  for  their  loss. 

2.  Same. 

In  such  an  action,  proof  that  the  principal  defendant  opened  letters 
and  packages  in  the  mails  and  converted  the  contents  to  his  own  use  en- 
titles the  government  to  recover,  and  the  failure  to  prove  his  appropria- 
tion of  particular  sums  or  property  alleged  goes  only  to  the  amount  of 
damages  recoverable. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Maryland. 

For  opinion  of  the  court  below,  see  161  Fed.  149. 

John  C.  Rose  and  Morris  A.  Soper,  for  the  United  States. 

James  U.  Dennis  (Samuel  K.  Dennis,  on  the  brief),  for  defendant 
in  error. 

Before  PRITCHARD,  Circuit  Judge,  and  WADDILL  and  BOYD, 
District  Judges. 
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BOYD,  District  Judge.  This  suit  was  brought  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Maryland  by  the  United  States 
on  the  7th  of  November,  1906,  to  recover  from  the  defendant,  the 
American  Surety  Company  of  New  York,  surety  upon  the  bond  of 
one  Charles  W.  Hammel,  the  sum  of  $1,000,  the  penalty  of  the  bond 
for  an  alleged  breach  thereof  by  the  principal.  Beginning  on  the  1st 
day  of  December,  1904,  and  continuing  to  the  1st  day  of  November, 
in  the  year  1905,  Charles  W.  Hammel  was  a  railway  postal  clerk  em- 
ployed in  the  post  office  establishment  of  the  United  States.  On  the 
1st  day  of  December,  1904,  said  Hammel,  as  principal,  and  the  de- 
fendant, the  American  Surety  Company  of  New  ifork,  as  surety, 
duly  executed  a  bond  to  the  United  States  in  the  sum  of*  $1,000,  con- 
ditioned as  follows : 

•The  condition  of  the  said  obligation  was  such  that  If  the  said  Charles  W. 
Hammel  should  from  and  after  the  1st  day  of  December;  1904,  faithfully  dis- 
charge all  the  duties  and  trusts  imposed  on  him  as  such  railway  postal  clerk 
in  any  railway  post  office  of  the  plaintiff  to  which  he  might  be  assigned,  or 
In  any  position  of  transfer  clerk  to  which  he  might  be  detailed,  either  by  law 
or  the  rules  and  regulations  of  the  Post  Office  Department  of  the  United 
States,  and  should  faithfully  account  for  and  pay  over  to  the  proper  official 
all  moneys  which  should  come  into  his  hands  as  such  railway  postal  clerk, 
then  the  said  obligation  should  be  void ;  otherwise  of  force." 

After  setting-  forth  the  facts,  substantially,  as  here  given,  the  plain- 
tiff further  alleged : 

"And  afterwards,  to  wit,  from  the  Ist  day  of  December,  In  the  year  1904, 
thence  continuously  until  the  Ist  day  of  November,  in  the  year  1905,  the  said 
Charles  W.  Hammel  faUed  and  neglected  to  discharge  all  the  duties  and  trusts 
imposed  on  him  as  such  railway  postal  clerk  by  law  and  the  rules  and  regula- 
tions of  the  Post  Office  Department  of  the  United  States,  and  during  said  time 
did  fall  and  neglect  faithfully  to  account  for  and  pay  over  to  the  proper  of- 
ficial all  moneys  which  came  Into  his  hands  as  such  railway  postal  clerk,  and 
the  plaintiff  claims  $1,000." 

The  defendant  entered  its  pleas  to  the  declaration  non  est  factum, 
performance,  and  non  damnificatus.  The  plaintiff  filed  a  replication, 
and  the  issues  were  thus  raised.  The  parties,  by  agreement  duly  filed, 
waived  a  jury  and  submitted  the  issues  of  fact  arising  upon  the  plead- 
ings, to  the  court  to  apply  the  propositions  of  law  upon  the  finding  of 
the  fact,  as  the  court  might  adjudge  proper.  Thereupon,  without  the 
introduction  of  witnesses  to  testify  orally  or  by  deposition,  the  fol- 
lowing stipulation,  signed  by  counsel,  was  filed : 

**It  is  hereby  stipulated  and  agreed  between  the  parties  hereto,  In  order  to 
render  unnecessary  the  great  expense  Involved  in  bringing  very  many  wit- 
nesses from  a  great  distance  to  testify  in  this  case,  or  the  nearly  equal  expense 
that  would  be  Incurred  in  taking  the  testimony  of  such  witnesses  at  or  near 
their  respective  places  of  residence:  That  the  persons  whose  names  are  below 
written  in  the  left-hand  column  would  respectively  testify,  if  examined  as  wit- 
nesses on  behalf  of  the  plaintiff  in  this  cause,  that  they  had,  severally  at  the 
dates  below  written  beside  their  respective  names,  mailed  as  ordinary,  un- 
registered mail  matter,  letters  addressed  to  the  persons  whose  names  are  also 
written  beside  the  resiiective  names  of  such  witnesses,  which  letters  contained 
in  currency  or  merchandise  the  sums  or  values  respectively  set  beside  each 
witness'  name,  and  that  no  one  of  the  letters  so  nfalled  by  them  respectively, 
and  no  part  of  any  of  the  money  or  merchandise  Inclosed  in  any  of  the  let- 
ters, was  erer  received  back  by  the  said  sender  thereof  or  by  any  othier  for 
■aid  sender. 
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"And  It  further  stipulated  and  agreed  that  the  said  persons  whose  names 
are  below  written  as  the  respective  addressees  of  said  letters  would  respective- 
ly testify,  if  examined  on  behalf  of  the  plaintiff  as  witnesses  in  this  cause,  that 
neither  they  nor  any  other  for  them  ever  received  any  one  of  said  letters  or 
any  part  of  any  of  the  money  or  merchandise  Inclosed  in  any  of  said  letters. 

"And  it  is  further  stipulated  and  agreed  that  a  witness  produced  by  and  on 
behalf  of  the  plaintiff,  would  testify,  if  examined  as  a  witness  in  this  cause, 
that  letters  addressed  respectively  as  each  one  of  the  letters  in  the  list  here- 
under written  and  mailed  at  the  places  and  times  specified  in  said  list,  would, 
in  the  regular  course  of  transmission  of  the  means  to  the  places  of  their  re- 
spective destination,  pass  at  sometime  during  said  transmission  through  the 
hands  of  Charles  W.  Hammel,  mentioned  in  the  bond  sued  on  in  this  case, 
or  be  handled  by  another  with  said  Hammel  on  the  railway -mail  car  and  be 
accessible  to  him,  the  said  Hammel,  in  the  performance  of  his  duties  as  rail- 
way postal  clerk,  and,  although  handled  by  said  Hammel,  would  be  accessible 
to  the  other  railway  postal  clerks  on  the  same  car  with  the  said  Hammel,  and 
that  the  said  letters  would  also  in  said  transmission,  both  before  and  after 
they  would  pass  through  the  hand  of  said  Hammel  or  be  accessible  to  him, 
be  handled  by  and  be  accessible  to  other  government  postal  employ^  In  the 
regular  performance  of  their  respective  duties. 

"And  it  is  further  stipulated  and  agreed  that  the  said  Charles  W.  Hammel, 
if  produced  by  and  on  behalf  of  the  plaintiff  as  a  witness,  and  if  examined 
as  a  witness  in  this  cause,  would  testify  that  during  the  time  said  letters  re- 
ferred to  in  the  list  hereunder  written  disappeared  from  the  mails,  he,  the 
said  Hammel,  took  from  the  mails  passing  through  hands  or  accessible  to  him 
in  the  regular  performance  of  his  duties  as  railway  postal  clerk  letters  believed 
by  him  to  contain  money  or  merchandise  in  them  to  his  own  uses,  and  that 
the  number  of  letters  so  taken  by  him  exceeds  the  number  of  letters  referred 
to  in  the  list  hereunder  written,  but  that  he,  the  said  Hammel,  cannot  say 
whether  or  not  any  of  the  letters  referred  to  in  the  list  hereimder  written 
were  among  those  so  taken  by  him,  as  aforesaid. 

"And  it  is  further  stipulated  and  agreed  that  the  United  States  of  America, 
plaintiff  in  this  case  has  not  paid,  and  has  assumed  no  obligations  to  pay,  to 
either  the  senders  or  the  addressees  of  said  letters  in  the  list  hereunder  writ- 
ten, the  sums  of  money  or  the  values  of  merchandise  set  forth  In  the  list 
hereunder  written,  and  will  not  pay  such  sums  or  values,  or  any  of  them,  to 
any  of  the  said  persons,  unless  it  shall  recover  such  sums  or  values  from  the 
said  Hammel  or  the  defendant  in  this  case. 

"And  it  is  further  stipulated  and  agreed  that  this  stipulation  may  be  read  in 
evidence  with  the  same  effect  as  if  eacl^  one  of  the  said  persons  had  been  pro- 
duced and  sworn  on  the  witness  stand  as  witnesses  on  behalf  of  the  plaintiff 
and  had  testified  as  above  in  court ;  the  defendant  reserving  all  its  rights  of 
every  description  to  object  to  the  whole  or  any  part  of  the  said  testimony  as 
fully  as  if  said  testimony  had  been  offered  by  a  witness  or  witnesses  duly 
sworn  and  examined  in  open  court,  in  the  usual  manner,  and  this  stipulation 
behig  made  for  no  other  purpose  than  to  save  the  trouble  and  expense  which 
would  be  Involved  in  securing  the  attendance  of  or  in  examhiing  said  witness- 
es in  any  of  the  usual  ways. 

"And  It  is  further  stipulated  and  agreed  that  this  case  may  be  tried  by  the 
court  without  a  Jury,  but  reserving  to  both  the  plaintiff  and  defendant  all 
rights  of  exception,  appeal,  etc.,  under  section  700  of  the  Revised  Statutes  of 
the  United  States  (U.  S.  Comp.  St  1901,  p.  57U)." 

Attached  to  this  stipulation  as  to  the  facts  was  a  list  of  letters,  about 
120  in  all,  giving  the  names  of  the  senders,  the  names  of  the  ad- 
dressees, when  and  where  mailed,  and  the  destination,  together  with 
a  statement  of  the  value  of  merchandise  claimed  to  have  been  inclosed 
in  some  of  them  and  amounts  of  money  claimed  to  have  been  in- 
closed in  others;  the  tdtal  value  of  the  merchandise  being  $163.99, 
and  the  total  amount  of  the  money  being  $416.49 — altogether,  $570.48. 
These  several  letters,  as  will  be  seen  in  the  stipulation,  the  senders 


Digitized  by 


Google 


UNITED  STATES  Y.  AMEBICAN   8UBETT  CO.  231 

would  have  testified  were  duly  mailed  at  the  places  named,  and  the 
addressees  would  have  testified  were  never  received,  and  it  is  also  fur- 
ther shown  in  the  stipulation  that  in  the  due  course  of  transit  they  • 
would  have  passed  through  the  hands  of  Hammel  or  through  the 
hands  of  the  other  postal  clerks  associated  with  him  in  the  conduct 
of  his  business.  It  was  not  shown  definitely  that  Hammel  took  any 
one  or  more  of  these  particular  letters,  but  by  reference  to  the  stipu- 
lation filed  it  will  be  observed  that  it  contains  this  statement  in  regard 
to  the  facts  to  be  shown  by  Hammel  himself: 

•"And  It  is  further  stipulated  and  agreed  tnat  tne  said  Charles  W.  Hammel, 
if  produced  by  and  on  behalf  of  the  plaintiff  as  a  witness,  and  If  examined  as 
a  witness  In  this  cause,  would  testify  that  during  the  time  said  letters  referred 
to  In  the  list  hereunder  written  disappeared  from  the  mails,  he,  the  said  Ham- 
mel, took  from  the  maUs  passing  through  his  hands  or  accessible  to  him  In  the 
regular  performance  of  his  duties  as  railway  postal  derk  letters  believed  by 
him  to  contain  money  or  useful  merchandise  and  opened  such  letters  and  con- 
verted the  money  or  merchandise  In  them  to  his  own  uses,  and  that  the  num- 
ber of  letters  so  taken  by  him  exceeds  the  number  of  letters  referred  to  in 
the  list  hereunder  written,  but  that  he,  the  said  Hammel,  cannot  say  whether 
or  not  any  of  the  letters  referred  to  In  the  list  hereunder  written  were  among 
those  so  taken  by  him,  as  aforesaid." 

The  trial  judge,  upon  whom  also  devolved  the  duty  of  ascertain- 
ing the  facts,  treated  the  testimony  of  the  witnesses  as  set  out  in  the 
stipulation  as  facts  found,  and  thereupon  he  held  as  a  matter  of  law 
that  the  plaintiff  was  not  entitled  to  recover.  Judgment  was  rendered 
accordingly,  and  the  assignment  of  error  which  we  are  to  consider 
is  substantially  an  exception  to  this  ruling.  There  were  two  points 
insisted  upon  by  the  defendant  below,  either  of  which  it  was  contend- 
ed would  defeat  the  United  States  in  this  action.  The  one  was,  sub- 
stantially, that  as  the  government  was  under  no  obligatipn  to  refund 
to  the  senders  of  letters  nor  to  the  addressees  the  sum  or  sums  lost 
by  them  or  the  value  of  articles  lost  through  the  mails,  and  although  . 
it  may  have  been  shown  that  money  or  valuable  articles  were  lost, 
even  if  the  loss  was  traced  to  the  unfaithful  conduct  of  Hammel, 
such  loss  could  not  be  considered  in  estimating  plaintiff's  damages. 
This  contention  of  the  defendant  was  based  upon  propositions  of 
law  which  it  was.  insisted  applied  in  determining  the  right  of  a  bailee 
to  sue  a  third  person  to  recover  the  possession  of  property  bailed,  or 
for  damages  on  account  of  it,  etc.  The  court  readily  disposed  of  this 
proposition  adversely  to  the  defendant,  in  which'  decision  we  heartily 
concur.  The  other  point  was  the  contention  by  the  defendant  that 
none  of  the  letters  specifically  set  out  in  the  list  attached  to  the  stipula- 
tion had  been  traced  to  the  custody  of  Hammel,  and  that  there  was  not 
sufficient  evidence  to  show  that  any  of  these  letters  went  into  his 
hands,  or  that  he  purloined  any  of  the  articles  said  to  have  been  con- 
tained in  the  letters  or  any  of  the  several  sums  of  money  described  as 
having  been  sent  enclosed  in  letters.  In  considering  this  last  proposi- 
tion the  court  very  properly,  as  we  think,  recited  the  law  conferring 
upon  the  judge  authority  to  direct  a  verdict,  and  the  court  conclud- 
ed that,  if  the  case  was  being  actually  submitted  to  a  jury,  the  evi- 
dence tending  to  show  that  Hammel  had  purloined  any  of  the  par- 
ticular letters  described  in  the  list  was  not  sufficient  to  authorize  the 
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jury  to  find  as  a  fact  that  he  did,  and  it  was  upon  this  view  of  the 
case  that  the  court  entered  judgment  for  the  defendant.  As  this  is 
•the  point  which  we  deem  to  be  of  importance,  we  repeat  what  the 
trial  judge  said  in  respect  to  that  question: 

••Hammel  worked  on  the  raUway  iwstal  cars  operated  between  New  York 
City  and  Washington,  D.  0.  One  of  the  items  of  maU  on  which  this  suit  is 
based  is  proved  to  have  been  mailed  at  New  Liondon,  Gomi.,  addressed  to  a  per- 
son in  Waycross,  6a.  Other  items  are  proved  to  have  been  mailed  in  Phila- 
delphia. Pa.,  addressed  respectively  to  persons  in  Baltimore,  and  there  are  in 
all  120  items  hicluded  in  the  claim  on  which  this  suit  is  brought  As  to  any  one 
of  these  items,  is  there  any  evidence,  with  all  the  inferences  that  a  Jury  could 
Justifiably  draw  from  it,  sufficient  to  support  a  verdict  for  the  plaintiff  that 
the  court  would  sustain?  I  am  of  opinion  that  there  is  not  Such  a  verdict 
would  be  clearly  wrong  in  the  Judgment  of  the  great  majority  of  ordinarily 
reasonable  and  fair  men. 

"Even  allowing  his  testimony  full  weight  in  support  of  the  plaintiff's  hy- 
pothesis that  the  defendant  is  lifible,  Hammel  cannot  identify  any  one  of  the 
letters  as  having  been  taken  by  him.  Each  one  of  those  items  of  maU  enu- 
merated in  the  stipulation  was  handled  by  and  accessible  to  many  post  office 
employ^  and  subject  to  possible  theft,  loss,  or  destruction  by  each  of  them ; 
but  because  these  items  in  the  course  of  proper  transmission  through  the  mails 
would  have  passed  through  the  hands  of  Uammei  or  been  accessible  to  him, 
and  because  he  admits  that  he  stole  from  the  mail  during  the  period  when 
these  letters  disappeared,  it  is  sought  to  hold  the  surety  on  his  bond  respon- 
sible for  the  loss  of  the  letters.  The  evidence  is  too  inclusive  to  support  the 
suit 

••The  law  does  not  presjime  the  guilt  of  a  person,  but  it  does  not  follow  that 
In  such  a  case  as  this  Hammel  is  to  be  considered  as  the  only  thief  then  in  the 
employ  of  the  post  office  department.  The  letters  on  which  the  claim  Is  made 
might  have  been  stolen,  lost,  destroyed,  or  miscarried  before  or  after  they 
were  accessible  to  Hammel,  or  may  have  been  taken  by  others  on  the  maU  car 
with  him." 

We  are  not  inclined  to  controvert  this  position,  but  it  is  our  opinion 
that  it  applies  exclusively  to  the  question  of  special  damages,  and  the 
court,  exercising  the  province  of  the  jury,  had  the  right  to  determine 
that  there  was  no  sufficient  evidence  to  authorize  a  finding  in  favor 
of  such  damages.  There  is,  however,  we  think  another  view  of  this 
case,  and  that  is  that  one  of  the  conditions  of  the  bond  was  that  Ham- 
mel should  faithfully  discharge  all  the  duties  and  trusts  imposed  on 
him  as  a  railway  postal  clerk  in  the  service  of  the  Post  Office  estab- 
lishment of  the  United  States,  and  in  the  declaration  it  is  alleged  that 
during  the  time  that  Hammel  was  in  the  service  as  a  railway  postal 
•clerk,  and  during  the  time  for  which  said  bond  was  given,  he  failed 
and  neglected  to  discharge  all  the  duties  and  trusts  imposed  on  him 
as  such  railway  postal  clerk  by  law  and  the  rules  and  regulations  of 
the  Post  Office  Department,  etc.,  and  although  the  testimony  may  not 
have  been  sufficient  to  authorize  a  finding  that  he  took  any  one  or 
more  of  the  letters  particularly  described  in  the  list  attached  in  the 
stipulation,  yet  it  was  shown,  taking  his  testimony  to  be  true,  that  dur- 
ing the  time  covered  by  the  bond,  whilst  serving  as  a  railway  postal 
clerk,  he  "took  from  the  mails  passing  through  his  hands  or  accessible 
to  him  in  the  regular  performance  of  his  duties  as  railway  postal  clerk 
letters  believed  by  him  to  contain  money  or  other  useful  merchandise 
and  opened  such  letters  and  converted  the  money  or  merchandise  in 
them  to  his  own  use."    If  these  were  facts,  in  every  instance  Hammel 
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committed  a  breach  of  the  condition  of  the  bond  sued  on.  With  in- 
formation in  the  possession  of  the  prosecuting  officers  of  the  United 
States  of  this  character  concerning  the  conduct  of  Hammel,  it  was 
their  duty  to  bring  a  suit  upon  the  bond,  and,  when  such  state  of 
facts  was  shown  to  exist,  we  think  the  law  clearly  contemplates  that 
a  breach  shall  be  declared  which  would  entitle  the  United  States  to 
recover  the  amount  of  the  bond,  to  be  discharged,  however,  upon  the 
payment  of  such  special  damages  as  may  have  been  proven  to  exist. 
In  the  absence  of  proof  of  special  damages,  the  recovery  upon  the 
amount  of  the  bond  would  necessarily  be  remitted  to  a  nominal 
amount  in  order  to  carry  the  costs  in  favor  of  the  United  States. 

The  judgment  of  the  Circuit  Court  is  therefore  reversed,  in  order 
that  a  new  trial  may  be  granted  and  further  proceedings  taken  in 
accordance  with  the  views  we  have  herein  expressed. 

Reversed. 


KER  v.  BRYAN. 

(Circuit  Ctourt  of  Appeals,  Fourth  Circuit    July  28,  1908.) 

No.  808. 

1.  Trespass— Right  or  Action— Possession  of  Pi.aintiff. 

The  wrongful  possession  of  property  by  a  trespasser  does  not  oust  the 
possession  of  the  rightful  owner  so  as  to  devest  the  latter  of  his  right 
to  maintain  an  action  based  on  the  subsequent  unlawful  entry  of  another 
than  the  original  wrongdoer. 

[E3d,  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  46,  Trespass,  S  62.] 

2.  Admibaltt— Attachment— PBOCESft— Validity— AuTHOEiTT  to  Issue. 

A  monition  and  order  for  attachment  Issued  in  a  suit  in  rem  in  ad- 
miralty, to  which  the  name  of  the  clerk  and  the  seal  of  the  court  were 
affiled  by  a  person  temporarily  In  charge  of  the  office,  but  who  was  nei- 
ther clerk  nor  deputy,  was  void,  and  possession  of  the  vessel  taken  by  the 
marshal  thereunder  was  that  of  a  mere  trespasser. 

8.  Trespass— Action-D'efenses. 

While  a  marshal  was  in  possession  of  a  vessel  under  a  void  process, 
defendant,  as  collector  of  the  port,  placed  and  kept  an  Inspector  on  board 
for  the  purpose  of  detaining  the  vessel  under  orders  from  the  Secretary 
of  the  Treasury.  Held,  that  the  unlawful  possession  of  the  marshal 
constituted  no  defense  to  an  action  by  the  owner  of  the  vessel  against 
defendant  to.  recover  damages  for  her  alleged  unlawful  detention. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  46,  Trespass,  §  62.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Carolina,  at  Charleston. 

J.  P.  K.  Bryan  (M.  C.  Butler,  on  the  brief),  for  plaintiff  in  error. 
Ernest  F.  Cochran,  U.  S.  Atty.  (T.  W.  Bacot,  Asst  U.  S.  Atty., 
on  the  brief),  for  defendant  in  error. 

Before  PRITCHARD,  Circuit  Judge,  and  WADDILL  and  BOYD, 
District  Judges. 

BOYD,  District  Judge.  This  is  a  civil  action  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  South  Carolina, 
at  Charleston,  originally  by  William  W.  Ker,  a  citizen  and  resident 
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of  the  state  of  Pennsylvania,  against  George  D.  Bryan,  a  citizen  and 
resident  of  the  state  of  South  Carolina,  collector  of  the  port  of 
Charleston.  Since  the  commencement  of  the  action,  William  W.  Ker 
has  died,  and  Roxana  S.  Ker,  executrix  of  his  last  will  and  testa- 
ment, has  been  made  party  plaintiff.  In  the  action  the  plaintiff  in 
error  here,  who  was  the  plaintiff  below,  seeks  to  recover  damages 
from  George  D.  Bryan,  collector  of  the  port  of  Charleston,  the  de- 
fendant in  error  here,  who  was  the  defendant  below,  for  the  alleged 
wrongful  seizure  and  detention  of  the  American  steamship  Laurada, 
a  merchant  vessel  of  the  United  States  of  the  burden  of  899  tons, 
registered  at  the  port  of  Philadelphia,  which  said  steamship  was 
owned  by  the  plaintiff.  Plaintiff's  cause  of  action  is  set  forth  spe- 
cifically in  the  third  and  fourth  paragraphs  of  the  complaint  filed, 
which  are  as  follows: 

*'(3)  That  on  the  16th  day  of  November,  1895,  the  said  steamship  Laurada 
being  In  the  port  and  harbor  of  Charleston,  proceeding,  with  her  oflScers  and 
crew  on  board,  In  the  due  fulfillment  of  her  freight  engagements  as  a  mer- 
chant vessel  of  the  United  States,  the  said  George  D.  Bryan,  claiming  to  act 
as  collector  of  the  port  of  Charleston,  and  in  the  name  of  the  United  States, 
unlawfully  seized,  and  caused  to  be  seized,  the  said  steamship  Laurada,  and 
under  an  alleged  authority  and  direction  of  the  government  of  the  United 
States  unlawfully  and  wrongfully  detained  the  said  steamship  Laurada  at 
the  Custom  House  Wharf  in  the  port  and  harbor  of  Charleston,  in  the  dis- 
trict of  South  Carolina,  and  refused  to  allow  said  steamship  to  proceed  in 
the  due  fulfillment  of  her  freight  engagements  for  the  space  of  21  days,  to 
wit,  from  the  16th  day  of  November,  1895,  to  and  inclusive  of  the  6th  day 
of  December,  1895. 

"(4)  That  all  such  acts  and  doings  of  the  said  George  D.  Bryan,  claiming 
to  act  as  collector  of  the  port  of  Charleston,  and  imder  an  alleged  authority 
and  direction  of  and  in  the  name  of  the  government  of  the  United  States, 
were  without  warrant  of  law,  and  all  such  alleged  authority  and  direction 
of  the  United  States  government  were  null  and  void." 

And  the  plaintiff  thereupon  asked  damages  in  the  sum  of  $5,000. 
The  defendant,  in  his  answer,  sets  up  substantially,  only  two  de- 
fenses ;  the  first  being  outlined  in  paragraph  "Third"  under  the  head 
of  "First  Defense"  and  the  second  in  paragraph  "Third"  under  the 
head  of  "Second  Defense."    These  two  paragraphs  are  as  follows: 

"(1)  That  he  denies  each  and  every  other  allegation  In  the  said  complaint 
contained,  except  as  hereinafter  stated.  That  true  it  Is  that,  acting  under 
instructions  received  from  the  Secretary  of  the  Treasury  of  the  United  States 
of  America,  this  defendant  caused  one  of  the  inspectors  to  go  on  board  the 
Laurada  and  formally  take  possession  of  charge  of  said  vessel,  and  that  he 
kept  her  in  his  custody  and  under  his  control  for  21  days,  but  this  defendant 
was  then  informed  and  verily  believes  that  the  said  I>aurada  was  about  to 
depart  from  the  United  States  with  arms,  munitions  of  war,  and  men,  con- 
stituting a  military  expedition,  and  was  intended  by  her  owners  to  commit 
hostilities  upon  the  subjects  and  property  of  the  island  of  Cuba,  a  colony  of 
the  kingdom  of  Spain,  with  which  the  United  States  was  at  peace,  and  that 
there  was  probable  cause  for  such  detention  of  the  said  vessel. 

"(2)  That  true  it  is  this  defendant,  acting  under  instructions  from  the  Secre- 
tary of  the  Treasury  of  the  United  States,  caused  the  steam  vessel  Laurada 
to  be  formally  detained  by  placing  an  Inspector  on  board ;  but  this  defendant 
alleges  that  no  injury  or  damage  resulted  to  the  plaintiff  thereby,  the  said 
Laurada  then  being  in  the  custody  of  the  marshal,  under  a  libel  issued  out 
of  the  District  Court  for  the  district  of  South  Carolina,  in  the  suit  of  John 
E.  Ker  &  Co.  against  the  steamship  Laurada,  that  said  vessel  was  seized 
junder  said  libel  on  the  15th  day  of  November,  A.  D.  1895,  and  was  not 
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released  by  him  until  the  18th  day  of  December.  A-  D.  1805,  and  this  defend- 
ant submits  that  any  damages  sustained  were  by  reason  of  such  detention^ 
and  did  not  result  from  the  act  of  this  defendant." 

We  will  consider,  in  disposing  of  this  case  here,  only  the  last 
defense,  above  stated,  for  it  was  upon  the  testimony  and  facts  in 
relation  thereto  that  the  trial  judge  directed  a  verdict  for  the  defend- 
ant. The  facts  are,  substantially,  as  follows :  The  steamship  Lau- 
rada,  which  was  owned  by  the  original  plaintiff  in  this  action,  W.  W, 
Ker,  had  anchored  in  the  port  of  Charleston,  S.  C,  and  whilst  there, 
on  the  16th  of  November,  1895,  John  E.  Ker  and  John  E.  Ker,  Jr., 
partners  doing  business  under  the  firm  name  of  J.  E.  Ker  &  Co., 
at  the  city  of  New  York,  and  at  Montego  Bay,  and  other  places  in 
the  island  of  Jamaica,  filed  a  libel  and  complaint  in  the  District 
Court  of  the  United  States,  at  Charleston,  against  the  steamship  I^au- 
rada,  her  engines,  boiler,  tackle,  etc.,  and  against  all  persons  inter- 
vening for  their  interests  therein  and  against  Samuel  Hughes,  the 
master  of  the  vessel,  wherein  the  said  libelants  sought  to  recover 
damages  against  Uie  said  Laurada,  based  upon  the  alleged  violations 
of  the  terms  of  a  charter  party,  set  forth  in  the  libel.  On  the  date 
of  the  filing  of  the  libel,  to  wit,  the  15th  day  of  November,  1895, 
a  monition  and  order  for  attachment  was  issued  in  the  name  of  the 
President  of  the  United  States  of  Ameridi  and  directed  to  the  marshal 
of  the  district  of  South  Carolina,  commanding  the  marshal  to  at- 
tach the  said  ship  or  vessel,  her  tackle,  etc.,  and  detain  the  same  in 
his  custody  until  the  further  order  of  the  court  respecting  the  same 
and  give  due  notice  to  all  persons  claiming  the  same,  or  knowing  or 
having  anything  to  say  why  the  same  should  not  be  condemned  and 
sold  pursuant  to  the  prayer  of  the  libel,  and  that  they  be  and  appear 
before  the  court,  etc.  This  monition  and  order  for  attachment  was 
signed  by  the  proctors  for  the  libelants  and  upon  its  face  appears 
to  have  been  issued  by  E.  M.  Seabrook,  clerk  of  the  District  Court 
of  the  United  States  of  South  Carolina,  per  Julius  Seabrook,  deputy 
clerk,  to  which  was  also  affixed  the  seal  of  the  United  States  Dis- 
trict Court  of  South  Carolina. 

The  testimony  which  was  introduced  at  the  trial,  and  which  was 
uncontradicted,  shows:  That  E.  M.  Seabrook,  the  clerk  of  the 
United  States  District  Court,  at  Charleston,  on  the  15th  of  Novem- 
ber, 1895,  the  date  on  which  this  monition  and  attachment  purports 
to  have  been  issued,  was  out  of  the  district,  in  Atlanta,  Ga.,  attending 
his  father,  who  was  sick,  and  that  Julius  Seabrook,  a  brother  of  the 
clerk,  and  who  was  deputy  clerk,  was  also  on  that  date  in  Atlanta 
with  his  brother,  attending  the  sick  father;  that  the  names  of  the 
clerk  and  the  deputy  clerk  were  written  by  a  younger  brother  by  the 
name  of  J.  t>.  Seabrook,  and  the  seal  which  appears  upon  the  paper 
was  affixed  by  him.  It  is  further  shown  that  J.  D.  Seabrook  was  in  the 
clerk's  office  at  the  instance  of  the  deputy,  Julius  Seabrook.  The 
father  bein^  in  Atlanta  sick,  the  clerk,  E.  M.  Seabrook,  had  gone 
to  attend  him,  and  Julius  Seabrook,  the  deputy,  was  unexpectedly 
called  by  his  brother  to  come  to  Atlanta,  and  in  this  situation  he 
asked  the  other  brother,  J.  D.  Seabrook,  to  stay  in  the  office  of  the 
clerk  and  file  papers,  if  any  came  in,  and  the  last-named,  under 
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these  circumstances,  wrote  the  names  of  the  derk  and  deputy  clerk, 
and  affixed  the  seal  to  this  monition  and  attachment  He  had  never 
been  appointed  or  qualified  as  deputy  clerk,  and,  so  far  as  appears 
from  the  record,  had  not  undertaken  to  act  as  such  in  any  instance, 
except  in  the  issuance  of  the  monition  and  attachment  in  question. 

After  some  intermediate  proceedings  in  the  libel  case,  it  came  on 
to  be  heard  on  the  5th  of  December,  1899,  when  the  following  de- 
cree was  entered: 

Vohn  EL  Ker  &  Co.  v.  Steamship  Laurada. 
"Libel  In  Rem. 

**Thifl  cause  came  on  to  be  heard  before  the'  District  Oanrt  of  the  United 
States  for  the  District  of  South  Carolina,  on  the  records,  pleadings,  and 
proof  herein.  Whereupon,  it  is  now  ordered,  adjudged,  and  decreed  that  the 
libel  herein  be  dismissed  for  want  of  jurisdiction  of  the  court  in  rem  In  this 
cause  and  process  herein  being  void." 

It  further  appears  in  the  record  of  the  libel  proceeding  that  on  the 
20th  of  November,  1895,  the  counsel  for  the  Laurada  addressed  the 
following  letter  to  George  D.  Bryan,  collector  of  customs,  at  Charles- 
ton, S.  C. : 

"We  are  informed  that  you  are  detaining  the  steamer  Laurada  on  behalf 
of  the  United  States.  We  are  desirous  that  she  shall  forthwith  proceed  and 
therefore  beg  to  inquire  if  she  may  do  so  now,  as  we  do  not  wish  to  advise 
in  conflict  with  the  instructions  of  the  government  of  the  United  States. 
We  request  an  early  reply." 

The  collector,  who  is  the  defendant  below  and  the  defendant  in 
error  here  in  the  present  action,  on  the  same  date  returned  this 
answer : 

"Your  favor  of  this  Instant  at  hand,  and  in  reply  I  beg  to  say  that  you  are 
correctly  informed  in  that  I  am  detaining  the  steamer  Laurada  on  behalf  of 
the  United  States.  I  could  not  permit  her  to  proceed,  as  indicated  in  your 
letter,  as  my  instructions  are  to  detain  her." 

-At  the  close  of  the  testimony  the  trial  judge,  in  response  to  a  re- 
quest of  the  counsel  for  defendant,  directed  a  verdict  for  the  defend- 
ant, to  which  counsel  for  the  plaintiff  duly  excepted.  A  judgment 
was  entered  against  the  plaintiff  in  accordance  with  the  verdict,  to 
which  the  plaintiff  also  excepted,  and  the  case  is  before  us  upon  these 
exceptions.  It  is  unnecessary,  in  our  opinion,  to  treat  severally  of 
the  errors  assigned  by  the  plaintiff.  It  is  sufficient  to  note  the  legal 
proposition  upon  which  the  court  based  the  decision.  We  quote 
from  the  instructions  given  by  the  court  the  following: 

"As  a  mere  question  of  law  it  seems  to  me  that  the  plaintiff  has  no  case, 
that  the  ship  was  not  in  the  possession  of  the  defendant  collector  of  the 
port,  but  was  in  the  possession  of  the  marshal,  and  it  appeared  to  be  lawful 
process ;  and  if  she  was  in  the  possession  of  the  marshal,  theik  she  could  not 
have  been  in  the  possession  of  the  defendant  (collector),  and  the  defendant 
(collector)  therefore  is  not  responsible.  •  •  •  The  simple  question  here 
is  whether  or  not  the  marshal  had  possession ;  if  the  marshal  had  possession, 
then  the  collector  did  not  Undoubtedly,  upon  the  proof,  the  marshal  did  have 
possession  of  the  ship,  and  the  government  gets  out  in  that  way." 

These  instructions  were  severally  and  duly  excepted  to  by  the 
plaintiff's  counsel,  and  the  case  is  before  us  to  determine  whether  or 
not  there  is  error. 
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The  collector  of  the  port  of  Charleston,  as  has  been  stated,  sent 
his  inspector  aboard  the  Laurada  the  day  after  the  marshal  took  her 
in  custody,  and  the  possession  of  the  two  was  simultaneous  from  that 
time  until  the  vessel  was  released  by  the  collector.  Thus,  the  sole 
question  is  whether  the  possession  of  the  marshal  first  obtained  pro- 
tects the  collector  in  this  action  which  is  brought  against  him  by 
the  owner  of  the  ship  to  recover  damages  for  an  alleged  trespass. 
The  principles  of  law  in  regard  to  actions  of  trespass  are  well 
settled,  and  the  rule  is  the  same  both  as  to  realty  and  personal  prop- 
erty. The  person  who  undertakes  to  maintain  his  action  must,  at  the 
time  when  the  act  which  constitutes  the  alleged  trespass  is  com- 
mitted, either  have  the  actual  possession  in  him  of  the  thing  which 
is  the  subject  of  the  trespass,  or  must  have  a  constructive  possession 
in  respect  to  the  thin^  being  actually  invested  in  him,  with  the  right 
to  immediate  possession.  This  latter  doctrine  is  well  declared  in 
Wilson  V.  Haley  Live  Stock  Company,  153  U.  S.  39,  14  Sup.  Ct. 
768,  38  L.  Ed.  627,  in  which  the  court  holds: 

"A  count  in  trespass  de  bonis  asportatis,  for  the  taking  and  detaining  of 
personal  property,  can  only  be  supported  on  the  theory  that  the  plaintiff  was 
either  its  owner  or  entitled  of  right  to  its  possession  at  the  time  of  the  tres- 
pass complained  of." 

In  the  final  disposition  of  this  case  by.  the  trial  court,  no  question 
was  made  as  to  the  ownership  of  this  vessel  by  the  testator  of  the 
present  plaintiff,  nor  is  there  any  presented  in  the  arguments  or  briefs 
submitted  to  this  court.  Then  the  original  plaintiflE  being  the  owner, 
did  he  at  the  time  have  the  possession  of  his  vessel,  or  did  he  have 
the  right  to  immediate  possession  by  reason  of  the  wrongful  custody 
of  the  marshal?  In  other  words,  was  the  marshal  there  as, a  tres- 
passer? In  disposing  of  the  libel  case,  as  is  shown  by  the  decree, 
which  is  incorporated  above,  the  court  declared  that  the  process  there- 
in was  void.  Counsel  for  the  defendant  makes  the  point  that  this 
decree  was  by  consent  and  was  inter  alios  acta,  and  that  it  therefore 
can  have  no  effect  upon  the  present  case.  So  far  as  the  rights  of  the 
parties  to  that  particular  action  are  concerned,  we  admit  this  posi- 
tion to  be  true ;  but  this  decree  is  not  relied  upon  in  that  view  nere. 
It  is  only  in  support  of  the  position  that  the  process  under  which 
the  marshal  took  custody  of  the  vessel  was  void  and  therefore  con- 
ferred no  authority  upon  him  to  take  possession  of  the  ship.  How- 
ever, aside  from  this  decree,  the  facts  being  admitted  as  to  the  cir- 
cumstances under  which  the  monition  and  attachment  was  issued, 
this  court  we  think  has  the  right  to  determine  as  to  whether  or  not 
it  was  a  void  process,  and  in  our  opinion  it  was.  The  person  who 
signed  the  name  of  the  clerk  and  the  deputy  clerk,  and  affixed  the  seal 
of  the  District  Court  of  South  Carolina  to  the  process,  had  no  au- 
thority whatever  to  do  these  acts.  He  was  not  even  an  officer  de 
facto,  and,  in  our  view  the  process  which  the  marshal  had,  and  un- 
der which  he  took  custody  of  this  vessel,  had  no  more  legal  force 
and  conferred  no  more  legal  authority  than  if  it  had  been  issued 
direct  from  the  office  of  the  proctors,  without  the  intervention,  of  the 
person  who  signed  it  and  affixed  the  seal  to  it.  With  this  conclusion. 
It  necessarily  follows  that  the  custody  of  the  marshal  was  wrongful. 
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He  was  aboard  the  ship,  holding  it  in  custody  unlawfully.  He  was 
a  trespasser.  The  wrongful  possession  of  property  by  a  trespasser 
does  not  oust  the  possession  of  the  rightful  owner  so  as  to  divest  the 
latter  of  his  right  to  maintain  an  action  against  the  subsequent  un- 
lawful entry  of  another  than  the  original  wrongdoer. 

In  the  case  of  Van  Brunt  v.  Schenck,  11  Johns.  (N.  Y.)  377,  it  was 
held  that: 

"Where  A.'s  vessel  is  seized  by  B.  under  the  United  States  internal  revenue 
laws,  and  C,  with  the  consent  of  B.,  makes  use  of  the  vessel,  A.  cannot 
maintain  trespass,  because  B.'s  possession  was  lawful,  and  A.  was  there- 
fore not  in  possession  at  the  time  of  Cs  trespass." 

This  is  undoubtedly  the  law,  and  if  the  possession  of  the  Laurada 
by  the  United  States  marshal,  at  the  time  the  collector  took  posses- 
sion, had  been  lawful,  we  would  not  hesitate  to  concur  with  the  trial 
judge  in  his  ruling  that  the  action  of  trespass  against  the  collector 
could  not  be  maintained;  but,  as  we  have  stated  above,  the  posses- 
sion of  the  marshal  was  not  lawful,  and  therefore  the  right  of  prop- 
erty and  the  immediate  right  of  possession  was  in  the  owner,  and, 
if  the  collector  took  possession  unlawfully  or  wrongfully,  the  owner 
can  maintain  his  action  against  him,  and  it  was  error,  in  our  opinion, 
for  the  trial  court  to  hold  that  the  possession  of  the  marshal,  under 
the  circumstances,  protected  the  collector  and  deprived  the  owner  of 
the  vessel  of  this  right.  We  do  not  intend  by  this  opinion  to  deprive 
the  defendant  of  any  right  to  contest  the  real  ownership  of  the  ves- 
sel, or  to  set  up  by  way  of  defense  the  bona  fides  of  his  action  in 
seizing  the  vessel,  the  probable  cause  which  may  have  existed  at  the 
time,  or  any  other  legal  defense.  We  only  decide  that  the  possession 
of  the  marshal  does  not  shield  the  defendant,  nor  was  it  a  legal 
ground  upon  which  to  direct  a  verdict  against  the  plaintiff. 

The  judgment  of  the  District  Court  of  South  Carolina  is  reversed, 
and  the  case  is  remanded  for  further  proceedings  in  accordance  with 
the  views  expressed  in  this  opinion. 

Reversed. 


CAMP  ▼.  LAKE  DRUMMOND  CANAL  &  WATER  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    July  21,  1908.) 

No.  775. 

Waters  and  Watkb  Coubses— Action  to  Detebhine  Wateb  Rights—Laches 
—Acquiescence  in  Use  of  Waters  of  Lake. 

In  1784,  the  Governor  of  Virginia,  pursuant  to  an  order  of  councU 
made  in  1763,  executed  a  grant  of  lands  in  the  Dismal  Swamp  to  a  trustee 
for  the  Dismal  Swamp  Company,  then  a  voluntary  association,  but  after- 
ward incorporated.  In  1787,  the  Legislature  chartered  the  Dismal  Swamp 
Canal  Company  and  authorized  it  to  procure  a  supply  of  water  for  its 
canal  by  means  of  a  cross-canal  from  Lake  Drummond  in  the  Dismal 
Swamp ;  the  charter  providing  that  "the  said  lake,  so  far  as  the  waters 
thereof  shall  be  necessary  for  the  purposes  aforesaid,  shall  be  and  is 
hereby  vested  in  the  proprietors  of  the  said  canal."  In  1812,  the  cross- 
canal  was  constructed ;  an  inquisition  having  been  appointed  on  applica- 
tion of  the  Dismal  Swamp  Company,  upon  whose  lands  the  lake  was 
situated,  to  determine  the  value  of  the  lands  taken  by  such  cross-canal. 
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whirb  has  ever  since  been  maintained.  Held,  that  the  Dismal  Swamp 
Company  acquiesced  In  the  appropriation  of  the  waters  of  the  lake  by 
the  canal  company  under  the  grant  made  in  Its  charter,  and,  whatever 
its  own  rights  therein  may  have  originally  l)een,  It  could  not,  nor  could 
its  grantees,  after  the  lapse  of  95  years,  question  the  right  of  the  canal 
company  to  take  so  much  of  said  waters  as  might  be  necessary  or  use- 
ful for  the  purposes  of  its  canal,  nor  maintain  a  suit  in  equity  to  enjoin 
such  use. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Norfolk. 

Robert  M.  Hughes  and  James  H.  Corbitt  (Peatross  &  Savage,  on 
the  brief),  for  appellant. 

Theodore  S.  Garnett  and  Theodore  S.  Garnett,  Jr.,  for  appellee. 

Before  PRITCHARD,  Circuit  Judge,  and  PURNELL  and  DAY- 
TON,  District  Judges. 

DAYTON,  District  Judge.  William  N.  Camp,  plaintiff  below,  and 
appellant  here,  on  September  10,  1902,  filed  his  bill  against  the 
Lake  Drummond  Canal  &  Water  Company,  a  ^corporation,  alleging 
in  substance  himself  to  be  the  owner  of  a  tract  of  about  60,000  acres 
of  land  in  Norfolk  and  Nansemond  counties,  Va.,  conveyed  to  him 
July  l;  1901,  by  the  Dismal  Swamp  Land  Company,  which  land 
was  in  part  covered  by  a  body  of  water  known  ais  "Lake  Drum- 
mond," extending  back  into  the  forest  on  the  sides  and  having  no 
banks  or  natural  outlets,  but  two  artificial  ones.  The  first  of  these 
artificial  outlets  is  described  as  a  large  ditch  on  the  northwest,  wholly 
on  the  land  of  plaintiff  and  known  as  "Jericho  Canal,"  formerly  used 
by  the  owners  of  the  land  as  a  means  of  floating  logs  from  the  lake 
to  the  point  of  shipment.  The  second  artificial  outlet  is  described 
as  a  ditch  of  small  size,  about  4  to  6  feet  wide  and  from  1  to  1% 
feet  in  depth  on  the  eastern  side,  extending  from  said  lake  to  the 
canal  of  the  defendant  company.  It  is  charged  that  the  defendant 
is  the  owner  of  a  canal  extending  from  the  southern  branch  of  the 
Elizabeth  river,  in  Virginia,  to  the  head  of  the  Pasquotank  river, 
near  South  Mills,  N.  C,  passing  about  3^^  miles  eastward  of  Lake 
Drummond,  and  that  near  a  century  ago,  when  this  canal  was  first 
dug  by  the  predecessor  of  the  defendant,  the  Dismal  Swamp  Canal 
Company,  this  small  ditch  from  the  eastern  side  of  Lake  Drummond 
was  built  to  this  canal  without  condemning  in  lawful  manner;  but 
as  the  water  taken  from  the  lake  was  inconsiderable,  and  but  a  small 
portion  thereof  was  in  contemplation  of  being  taken,  the  owners  of 
Lake  Drummond  did  not  object,  but  permitted  the  taking  and  use 
of  the  water  to  the  extent  contemplated  and  made  possible  by  the 
size  and  depth  of  the  original  ditch.  It  is  then  alleged  that  the  de- 
fendant company,  successor  of  the  Dismal  Swamp  Canal  Company, 
has  greatly  enlarged,  deepened,  and  lowered  the  bed  of  its  main  canal, 
thereby  requiring  a  much  greater  volume  of  water  and  have  likewise 
already  widened  and  deepened  this  eastern  ditch  from  Lake  Drum- 
mond and  are  about  to  so  widen  and  deepen  it  as  to  practically  draw 
off  the  entire  water  supply  from  the  lake.  The  use  of  this  lake  is 
set  forth  to  be  very  valuable  to  plaintiff  as  a  means  of  floating  the 
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valuable  cypress,  juniper,  g^iri,  and  pine  timber  which  clothes  the 
land,  and  serious  and  irreparable  damages,  it  is  charged,  will  accrue  to 
plaintiff  by  reason  of  the  withdrawal  of  the  water  as  contemplated 
by  the  defendant  company.  An  injunction  was  prayed  restraining 
the  defendant  from  widening  or  deepening  the  ditch,  from  drawing 
off  or  diminishiM"  the  quantity  of  water  from  the  lake  or  lowering 
its  water  level.  To  this  bill  the  defendant  entered  its  demurrer,  al- 
leging the  plaintiff's  remedy,  if  any,  to  be  at  law  and  not  in  equity, 
and,  without  waiving  this  demurrer,  filed  its  answer  denying  all  the 
material  allegations  of  the  bill.  To  this  answer  general  replication 
was  entered,  a  mass  of  testimony  was  taken,  and  upon  final  hearing, 
on  March  13  1906,  the  court  below  found  the  cause  to  be  for  the  de- 
fendant and  dismissed  the  bill. 

In  determining  this  appeal  we  do  not  deem  it  necessary  to  enter 
into  a  consideration  of  the  conflicting  testimony  to  ascertain  whether 
the  imprpvements  made  by  the  defendant  company  has  or  has  not 
reduced  the  natural  water  level  of  Lake  Drummond.  Nor  do  we 
deem  it  necessary,  no  matter  how  fascinating  the  consideration  might 
be,  to  discuss  the  legal  rights  of  riparian  owners  to  the  waters  of  a 
natural  pond  or  lake  like  this,  for  we  are  convinced  that,  independent 
of  these  considerations,  the  decision  of  the  court  below  must  be  up- 
held for  another  reason,  about  which  there  can  be  little  doubt  or  con- 
troversy. On  December  1,  1787,  the  Legislature  of  Virginia  in- 
corporated the  Dismal  Swamp  Canal  Company.  Among  oSier  pro- 
visions in  this  act  were  these : 

"Sec.  16.  And  whereas,  It  is  represented  that  the  waters  of  the  lake  in 
the  Dismal  Swamp,  commonly  called  Drummond'B  Pond,  may  be  useful  for 
a  supply  of  water  to  the  said  canal. 

"Sec.  17.  Be  it  enacted,  that  the  said  lake,  so  far  as  the  waters  thereof 
shall  be  necessary  for  the  purposes  aforesaid  shall  be  and  Is  hereby  vested  In 
the  proprietors  of  the  said  canal,  and  it  shall  and  may  be  lawful  for  the 
said  president  and  directors,  or  a  majority  of  them,  to  open,  if  they  shall 
find  it  expedient,  a  cross  canal  from  the  lake  to  the  principal  canal,  for  the 
purpose  of  drawing  thence  a  supply  of  water;  and  for  executing  this  work 
and  keeping  It  in  repair  they  shall  have  the  same  power  which  they  are 
authorized  to  exercise  in  opening  the  principal  canal.  And  It  shall  not  be 
lawful  for  any  person  whatsoever  so  to  cut  off  or  divert  the  course  of  those 
waters  which  now  flow  from  the  westward  into  the  said  lake,  as  to  prevent 
their  continuing  to  fall  Into  It" 

Under  this  distinct  legislative  g'rant,  in  1812,  this  canal  company 
undertook  the  work  of  digging  this  ditch,  feeder,  or  cross-canal  from 
the^lake  to  the  main  canal.  Thereupon  the  Dismal  Swamp  Land 
Company  (plaintiff's  vendor)  appeared  before  Robert  Brough  and 
Stephen  Wright,  two  justices  of  the  peace  of  Norfolk  county,  Va., 
by  its  president  and  directors,  and  represented : 

"That  the  (canal)  company's  cross-canal  from  the  lake  to  the  principal  canal, 
for  the  purpose  of  drawing  from  thence  a  supply  of  water,  is  intended  to  pass 

through  land  belonging  or  said  to  belong  to  -^ ^  and  no  agreement  hath 

been  made  with  the  others  (owners)  thereof." 

Upon  which  representation  a  warrant  was  issued  by  these  justices 
to  the  sheriff  of  the  county  requiring  him  to  summon  18  inhabitants 
of  the  county,  of  property  and  reputation,  not  related  to  the  parties 
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or  interested,  to  meet  on  the  lands  on  August  4,  1812,  to  value  the 
same  according  to  law.  The  sheriff  executed  this  writ,  18  inhabitants, 
so  summoned,  did  meet  on  the  lands  and  reported  under  oath  that 
they  had  "viewed  the  lands  *  *  *  through  which  the  cross-canal 
leading  from  Drummond's  Pond  to  the  main  Dismal  Swamp  Canal, 

which  lands  belong  or  are  said  to  belong  to ,  which  said  land 

is  the  width  of  300  feet  and  containing  124^/^  acres  (giving  the 
boundaries  as  disclosed  by  a  survey  that  day  made  by  them)  and  the 
said  jurors  do  value  the  said  land  at  one  cent,  per  acre,  the  quantity 
or  proportion  belonging  to  each  individual  to  be  hereafter  ascertain- 
ed." This  inquisition  was  returned  to  court  at  Norfolk  and  ordered 
recorded. 

It  is  undisputed :  That  this  ditch,  feeder,  or  cross-canal  was  there- 
upon dug  in  this  year  by  the  Dismal  Swamp  Canal  Company  and  has 
been  used  from  that  day  to  this;  that  all  the  rights,  privileges,  and 
franchises  of  this  company  passed  first  to  the  Norfolk  &  North  Caro- 
lina Canal  Company,  and  from  that  company,  by  sale  on  July  30, 
1892,  to  the  defendant,  the  Lake  Drummond  Canal  &  Water  Company. 

The  origin  of  the  Dismal  Swamp  Land  Company,  from  whom 
plaintiff  derived  his  title,  is  of  historical  interest.  On  November  3, 
1763,  William  Nelson,  George  Washington,  Samuel  Gist,  and  others 
entered  into  an  agreement  to  undertake  the  securing  of  a  grant  from 
the  commonwealth  of  Virginia  of  a  large  body  of  land  in  the  Dis- 
mal Swamp,  and  by  the  agreement  to  fix  the  interests  of  each  therein 
if  the  grant  should  be  obtained.  This  resulted  in  a  grant  to  Nathan- 
iel and  William  Nelson,  sons  and  devisees  of  William  Nelson,  de- 
ceased, executed  by  Benjamin  Harrison,  then  Governor  of  Virginia, 
of  40,000  acres,  on  October  20,  1784,  based  upon  an  order  of  Coun- 
cil dated  November  1,  1763,  to  William  Nelson,  Sr.,  "and  others  as 
members  of  the  Dismal  Swamp  Company."  This  company  seems 
to  have  been  given  a  charter  by  the  Legislature  in  1814,  which  was 
modified  by  another  legislative  act  approved  February  13,  1877.  Thus 
tt  appears  that  by  grant  in  1784  the  title  to  the  land  passed  from  the 
commonwealth  to  the  Nelsons  as  trustees  for  the  Dismal  Swamp  Land 
Company,  then  a  voluntary  association  of  individuals,  afterwards 
constituted  a  corporation,  and  that  afterwards  the  Legislature  of 
the  state  in  1797  vested  in  the  canal  company  the  waters  of  the  lake 
"so  far  as  the  waters  thereof  shall  be  necessary"  for  its  purposes. 
The  question  as  to  what  rights  to  the  water  vested  in  the  land  com- 
pany under  the  gjant,  and  what  under  the  legislative  act  in  the  canal 
company,  might  have  caused  a  very  interesting  controversy  in  1812, 
when  this  cross-canal  was  built.  It  can  no  longer  be  so.  Time  and 
the  action  of  the  parties  themselves  have  long  since  settled  it.  ,  If  the 
land  company  had  any  superior  right  to  this  water  and  to  dispute  or 
to  deny  the  legislative  grant  of  it,  it  was  plainly  its  duty  to  do  so 
within  a  reasonable  time.  Laches  in  asserting  such  claim  in  a  court 
of  equity  can  be  asserted  here  in  defense,  just  as  effectively  as  in 
the  hundreds  of  other  instances  where  equity  so  promptly^  recog- 
nizes it  as  a  complete  bar.  Certainly,  where  the  public  interests 
are  involved,  as  they  are  here,  in  support  of  the  maintenance  of  this 
163  P.— 16 
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work  of  intern^  improvement,  we  should  not  any  the  less  hesitate 
to  recognize  this  defense;  but  not  only  laches  clearly  appears,  but 
complete  acquiescence  in  this  legislative  act  also  appears.  If  not, 
why  did  the  Dismal  Swamp  Company  apply  for  the  inquisition  to 
assess  the  value  of  the  land  to  be  taken  from  it  and  others  upon  which 
to  dig  the  ditch  without  asserting  any  claim  of  damages  for  the 
water  to  be  taken?  Then  was  the  time  to  assert  such  right,  if  any 
existed,  not  now  after  the  lapse  of  95  years  of  acquiescence.  Nor  can 
it  be  said  that  the  canal  company  must  be  limited  in  the  taking  and 
using  of  this  water  to  the  amount  they  have  heretofore  used.  It  did 
not  undertake  originally  to  take  it  under  such  conditions,  but  under 
the  terms  of  the  legislative  act.  No  right  remained  in  the  land  com- 
pany to  dictate  the  amount  to  be  taken.  It  knew  at  the  time,  and  dur- 
ing all  these  years,  that  the  canal  company  was  taking  under  the  leg- 
islative grant,  and  it  knew  the  terms  of  that  grant.  It  had  at  the  time 
to  either  acquiesce  in  the  grant,  subordinate  its  superior  right,  if  it 
was  superior,  to  it,  or  contest  it  within  a  reasonable  time.  It  clearly 
concluded  to  do  the  former,  and  it  is  now  entirely  too  late  for  it  or 
its  vendee  to  deny  that : 

"The  said  lake,  so  far  as  the  waters  thereof  shall  be  necessary  for  the  pur- 
poses aforesaid,  shall  be  and  is  vested  In  the  proprietors  of  the  said  canal. 
♦  •  ♦  and  it  shall  not  be  lawful  for  any  person  whatsoever  so  to  cut  off 
or  divert  the  course  of  those  waters  which  now  flow  from  the  westward  Into 
the  said  lake,  as  to  prevent  their  continuing  to  fall  into  it" 

The  decree  of  the  court  below  is  affirmed. 
Affirmed. 


PENNSYLVANIA  STEEL  CO.  et  al.  V.  NEW  YORK  OITY  RY.  CO.  et  al. 
(WATERBURY  et  al.,  Interveners).    MORTON  TRUST  CO.  v.  METRO- 
POLITAN  ST.  RY.  CO.   (WATERBURY  et  al.,  Interveners). 
GUARANTY  TRUST  CO.  OF  NEW  YORK  v,  SAME. 

(Circuit  <>)urt  of  Appeals.    Second  Circuit.    May  19,  1908.    On  Motion  to 
Amend,  May  29,  190a) 

No.  265. 

Receivers— Issuance  of  Receivkbs'  Cebtificates—Receivebb  for  Lessor  akd 
Lessee. 

Where  common  receivers  tiave  been  appointed  for  two  Insolvent  street 
railroad  companies,  one  of  wliich  is  the  owner  of  property  which  is  leas- 
ed to  the  other  by  a  lease  which  requires  it  to  pay  the  cost  of  maintenance 
and  operation,  the  court  may  properly  authorize  the  receivers  in  their 
capacity  as  receivers  of  both  companies  to  issue  receivers*  certificates  and 
make  the  same  a  preferred  lien  on  the  property  of  both,  where  necessary 
to  Iteep  the  same  in  operation  for  the  benefit  of  the  creditors  of  both; 
the  rights  and  priorities  of  all  persons  interested  to  be  subsequently  ad- 
Justed  without  affecting  the  prior  lien  of  their  certificates. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  Yprk. 


Digitized  by 


Google 


PENNSYLVANIA  STEEL  CO.  V.  NEW  YORK   CITY  RY.  CO.  24S 

J.  Parker  Kirlin,  for  Metropolitan  St.  Ry.  Co. 

Bronson  Winthrop  (L.  C.  Kranthoff,  Frederick  Geller,  Bronson 
Winthrop,  and  C.  T.  Payne,  of  counsel),  for  Morton  Trust  Co. 

Davies,  Stone  &  Auerbach  (Brainard  Tolles,  of  counsel),  for  Guar- 
anty Trust  Co. 

Masten  &  Nichols  (William  M.  Chadbourne,  of  counsel),  for  re- 
ceivers. 

Charles  E.  Rushmore,  for  preferred  contract  creditors. 

Byrne  &  Cutcheon,  for  Pennsylvania  Steel  Co. 

William  J.  Wallace,  for  certain  creditors. 

Before  COXE,  and  WARD,  Circuit  Judges,  and  HOLT,  District 
Judge. 

WARD,  Circuit  Judge.  This  is  an  appeal  from  the  order  of  the 
Circuit  Court  authorizing  the  issuance  of  receivers'  certificates  to  the 
amount  of  $3,500,000.  The  property  in  the  custody  of  the  court  con- 
sists of  a  congeries  of  street  railways  owned  by  or  leased  to  the  de- 
fendant the  Metropolitan  Street  Railway  Company,  and  operated  as 
its  lessee,  by  the  defendant  the  New  York  City  Railway  Company, 
subject  to  various  liens,  particularly  to  a  mortgage  dated  February  1, 
1897,  to  secure  the  payment  of  bonds  to  the  amount  of  $12,500,000 
to  the  Guaranty  Trust  Company,  as  trustee,  upon  a  part  of  the  premis- 
es, and  to  a  subsequent  mortgage  March  21,  1902,  upon  the  same 
property  and  other  property  to  secure  the  payment  of  outstanding 
bonds  amounting  to  $16,604,000  to  the  Morton  Trust  Company,  as 
trustee.  Under  the  lease  the  New  York  City  Railway  Company  is 
bound  to  maintain  the  property,  pay  all  taxes,  charges,  rents,  and 
other  expenses,  together  with  a  dividend  amounting  to  7  per  cent,  on 
the  capital  stock  of  the  defendant  the  Metropolitan  Street  Railway 
Company.  . 

September  24,  1907,  Adrian  H.  Joline  and  Douglas  Robinson  were 
appointed  receivers  of  the  New  York  City  Railway  Company  and 
afterwards,  October  1, 1907,  receivers  of  the  Metropolitan  Street  Rail- 
way Company. 

We  have  no  doubt  of  the  prime  importance  of  continuing  the  opera- 
tion of  the  property  as  an  entirety,  and  to  that  end  of  the  necessity  of 
raising  funds  by  means  of  receivers'  certificates,  and,  as  a  necessary 
corollary,  of  giving-  the  certificates  a  lien  prior  to  the  claims  of  the 
general  creditors  of  both  companies  and  to  the  mortgagees  above  men- 
tioned, in  order  to  secure  their  marketability. 

The  justification  of  displacing  liens  is  the  preservation  of  the  prop- 
erty upon  which  they  exist,  and,  when  but  one  common  debtor  is  in- 
volved, the  preference  affects  only  the  lien  creditors  because  the  debtor, 
owing  all  his  debts  alike,  is  indifferent  to  the  order  in  which  they  are 
paid.  When,  however,  as  here,  there  is  a  lessee  defendant  and  an 
owner  defendant,  both  of  whom  are  insolvent,  though  it  may  be  proper 
to  displace  for  the  common  benefit  liens  upon  both  of  the  properties, 
still  it  is  also  proper  to  determine  whether  inter  se  the  debt  of  the  lessee 
should  be  imposed  upon  the  lessor  or  the  liens  on  the  lessor's  property 
be  displaced  for  the  benefit  of  strangers  to  the  lien  creditors,  viz.,  the 
lessee  and  its  creditors. 
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The  rights  to  be  adjusted  are  those  of:  (a)  The  lessee's  creditors,  of 
whom  the  four-month  creditors  claim  a  preference;  (b)  the  lessee's 
stockholders;  (c)  the  lessor's  lien  creditors;  (d)  the  lessor's  general 
creditors ;  (e)  tne  lessor's  stockholders. 

We  think  the  difference  of  the  parties  can  be  reconciled  by  a  modi- 
fication of  the  order  providing  that  the  certificates  shall  be  issued  by 
the  receivers  in  their  capacities  as  receivers  of  both  companies  and  shall 
be  given  a  preference  out  of  the  net  income  and  property  of  the  lessee 
and  out  of  the  net  income  of  the  lessor,  in  case  it  shall  operate  the 
property,  and  out  of  all  other  property  owned  or  leased  by  the  lessor 
covered  by  both  mortgages  aforesaid,  in  order  to  insure  the  market- 
ability of  the  certificates.  The  ascertainment  of  the  rights  and  prior- 
ities inter  se  of  all  persons  interested  in  the  premises  are  reserved,  to 
be  finally  adjudicated,  as  provided  in  the  order  modified  by  inserting 
the  provisions  underlined  as  follows : 

Ordered,  that  the  prayer  of  said  petition  and  supplemental  petition 
be,  and  it  hereby  is  granted  so  far  as  is  hereinafter  set  forth,  and  the 
said  receivers  in  their  capacities  as  receivers  of  each  company  be,  and 
they  hereby  are,  authorized  to  issue  their  certificates  of  indebtedness 
to  an  amount  not  exceeding  $3,500,000  upon  the  terms  and  conditions 
hereinafter  set  forth. 

Said  certificates  to  the  amount  of  the  principal  and  interest  thereof 
shall  constitute  a  lien  upon  all  the  property,  of  every  nature  and  de- 
scription, of  the  defendant  Metropolitan  Street  Railwajr  Company 
€Md  upon  the  net  income  of  the  defendant  the  New  York  Cfity  Railway 
Company  and  its  other  property,  and  upon  all  equipment  and  other 
property  heretofore  purchased  and  acquired  by  the  said  receivers,  and 
upon  all  equipment  and  other  property  that  may  be  acquired  or  pro- 
vided by  means  of  the  said  certificates  of  indebtedness  or  the  proceeds 
thereof,  and  upon  all  net  earnings  and  income,  which  may  hereafter 
result  from  the  operation  of  the  properties  in  charge  of  the  said  re- 
ceivers as  receivers  of  either  company,  which  lien  shall  be  prior  to  the 
lien  of  the  mortgages  named  in  said  petition,  namely:  The  general 
and  collateral  trust  mortgage  dated  February  1,  1897,  made  by  Metro- 
politan Street  Railway  Company  to  the  Guaranty  Trust  Company  of 
New  York,  trustee,  and  to  the  refunding  mortgage  dated  March  21, 
1902,  made  by  Metropolitan  Street  Tlailway  Company  to  the  Morton 
Trust  Company,  trustee. 

In  the  event  of  the  enforcement  of  the  lien  of  said  certificates  of  in- 
debtedness against  the  property  aforesaid,  or  any  part  thereof,  or  the 
earnings  or  income  thereof,  the  said  property  and  the  said  earnings  or 
income,  for  the  purpose  of  the  adjustment  of  the  rights  of  the  parties 
to  the  above-entitled  causes  and  of  all  other  persons  interested,  with 
respect  to  each  other,  but  without  prejudice  to  the  right  of  the  holders 
of  said  certificates  to  the  full  benefit  of  the  lien  hereby  created,  as 
above  set  forth,  shall  be  marshaled  and  applied  as  follows ;  and  in  the 
following  order,  to  the  satisfaction  of  the  principal  and  interest  of 
said  certificates  of  indebtedness,  to  wit : 

(1)  The  fund  primarily  chargeable  with  the  payment  of  the  principal 
and  interest  of  said  certificates  of  indebtedness  shall  be:  (a)  The  net 
earnings  and  income  heretofore  realized  or  which  may  hereafter  re- 
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suit  from  the  operation  by  said  receivers  of  the  properties  of  the  de- 
fendant Metropolitan  Street  Railway  Company,  either  in  their  capacity 
as  receivers  of  the  New  York  City  Railway  Qompany  or  as  receivers 
of  the  Metropolitan  Street  Railway  Company ;  and  (b)  all  equipment 
cars,  rolling  stock,  and  other  tangible  property  which  the  said  receivers 
m  either  of  said  capacities  have  acquired  or  may  hereafter  acquire  by 
means  of  such  earnings  or  income  or  of  the  proceeds  of  the  receivers' 
certificates  hereby  authorized. 

(2)  To  the  extent  that  the  principal  and  interest  of  said  certificates 
of  indebtedness  shall  not  be  paid  out  of  the  earnings  and  income  of 
said  property  in  the  possession  of  the  receivers  in  either  of  said  capac- 
ities, the  same  shall  be  paid  out  of  the  property  of  the  Metropolitan 
Street  Railway  Company  which  is  not  suVject  to  the  lien  either  of  the 
general  and  collateral  trust  mortgage  dated  February  1,  1897,  or  of  the 
refunding  mortgage  dated  March  21,  1902,  above  more  particularly 
referred  to,  or  from  proceeds  of  sale  of  said  property. 

The  form  of  certificate  to  be  amended  in  accordance  with  this  opin- 
ion. 

We  think  the  lien  creditors  have  had  their  day  in  court  so  far  as  the 
issuance  of  the  certificates  is  concerned.  The  order  authorizing  them 
is  narrower  than  the  petition  and  restricts  the  application  of  the  pro- 
ceeds to  property  which  is  covered  by  both  mortgages.  It  expressly 
regulates  the  rights  of  the  Hen  creditors  in  relation  to  the  application 
of  the  proceeds  upon  the  properties  leased  by  the  Metropolitan  Street 
Railway  Company.  Though  no  conditions  are  expressed  in  respect  to 
the  application  of  the  proceeds  upon  the  property  owned  by  the  Metro- 
politan Street  Railway  Company  covered  by  both  mortgages,  it  is  to  be 
assumed  that  the  receivers  will  apply  to  the  Circuit  Court  for  instruc- 
tions when  any  considerable  amount  is  involved,  and  that  the  court 
will  require  notice  to  be  given  to  the  lien  creditors  whenever  it  is 
proper  to  do  so. 

The  order  as  modified  is  affirmed. 

On  Motion  to  Amend  Order  for  Mandate. 

Charles  E.  Rushmore,  for  J.  D.  Crimmins  et  al. 

Davies,  Stone  &  Auerbach  (Brainard  ToUes,  of  counsel),  for  Guar- 
anty Trust  Co. 

Bronson  Winthrop,  for  Morton  Trust  Co, 

Byrne  &  Cutcheon,  for  Pennsylvania  Steel  Ccx 

J.  Parker  Kirlin,  for  Metropolitan  Steel  Co. 

Masten  &  Nichols  (William  M.  Chadbourne,  of  counsel),  for  re- 
ceivers. 

PER  CURIAM.  Certain  contract  creditors  of  the  New  York  City 
Railway  Company  who  have  intervened  and  been  made  parties  now 
move  .that  the'order  for  the  mandate  heretofore  granted  be  amended  by 
providing  that  the  provisions  as  to  marshaling  the  property  subject  to 
the  lien  of  the  certificates  be  stricken  out  of  the  order  of  the  Circuit 
Court.  The  rights  and  priorities  of  all  persons  interested  in  the  prem- 
ises can  be  more  intelligently  adjusted  with  larger  information  m  the 
future  than  they  can  now,  and  we  therefore  amend  the  order  for  the 
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mandate  by  further  providing  that  the  provisions  in  the  original  order 
of  the  Circuit  Court  as  to  the  marshaling  of  the  property  subject  to 
the  lien  of  the  certificates  be  stricken  out,  and  that  in  place  thereof 
there  be  inserted  a  clause  as  follows : 

"The  court  reserves  the  right  to  adjudicate  and  determine  the  rights  and 
claims  of  all  the  parties  to  the  ahove-entitled  causes  and  of  all  creditors  of 
New  York  City  Railway  CJompany  and  of  Metropolitan  Street  Railway  Com- 
pany as  against  each  other,  with  respect  to  the  properties  and  any  part  there- 
of of  said  two  companies,  and  to  adjust  all  matters  of  difference  as  to  their 
respective  priorities  of  payment  and  subrogation,  but  without  impairing  or 
affecting  the  lien  of  the  certificates  against  the  said  properties.*' 

The  order  of  the  Circuit  Court  is  further  amended  by  making  the 
certificates  bear  interest  at  not  exceeding  the  rate  of  6  per  cent  per 
annum,  instead  of  at  the  rate  of  6  per  cent,  per  annum. 

Let  the  order  be  entered  and  mandate  issued  forthwith. 


UNITED  STATES  ▼.  SOHBRING  &  GLATZ  (two  cases). 

(Circuit  (3ourt  of  Appeals,  Second  Circuit    June  8,  1908.) 

Nos.   4,1S2,  4,186. 

GusTOics  Durncs— Olassifioation— Stnthetio  Camphob— "Camphor,  Cbude." 
The  classification  of  synthetic  camphor  should  be  determined  by  the 
same  considerations  as  of  natural  camphor,  and  where,  measured  by  the 
principal  tests,  it.  still  retains  impurities  that  bring  it  far  below  the 
standard  of  refined  camphor,  and  closely  resembles  the  crude  natural  prod- 
•  uct,  it  is  subject  to  classification  as  "camphor,  crude,"  under  Tariff  Act 
July  24,  1897,  c.  11,  §  2,  Free  List,  par.  515,  30  Stat  197  (U.  S.  Comp.  St 
1901,  p.  1682),  rather  than  as  "camphor,  refined,"  uader  section  1,  Schedule 
A,  par.  12,  30  Stat  152  (U.  S.  Comp.  St  1901,  p.  1627). 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

On  appeal  from  a  decision  of  the  Circuit  0)urt  for  the  Southern  District  of 
New  York,  aflftrming  a  decision  of  the  Board  of  General  Appraisers,  G.  A. 
6,263  (T.  D.  26,995),  reversing  a  decision  of  the  collector  assessing  the  mer- 
chandise in  question  as  refined  camphor,  under  Tariff  Act  July  24.  1807,  c. 
11,  i  1,  Schedule  A,  par.  12,  30  Stat  152  (U.  S.  Comp.  St.  1901,  p.  1627),  which 
is  as  follows:  "Camphor,  refined,  six  cents  per  pound."  The  Importers  in- 
sist that  the  merchandise  is  entitled  to  free  entry  under  section  2,  Free  List, 
par.  515,  30  Stat  197  (U.  S.  Comp.  St  1901,  p.  1682),  which  is  as  follows: 
"Camphor,  crude." 

J.  Osgood  Nichols,  Asst.  U.  S.  Atty. 

Comstock  &  Washljurn  (Albert  H.  Washburn,  of  counsel),  for  im- 
porters. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

COXE,  Ciraiit  Judge.  The  Board  of  General  Appraisers  found 
the  merchandise  to  be  crude  camphor. 

Additional  testimony  was  taken  in  the  Circuit  Court  and,  after 
argument,  the  same  conclusion  was  reached  there.  A  careful  con- 
sideration of  the  record  convinces  us  that  the  contention  of  the  im- 
porters, that  the  merchandise  in  question  is  crude  camphor,  is  estab- 
lished by  a  preponderance  of  testimony. 
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We  are  convinced  that  the  merchandise  is  not  refined  camphor,  its 
melting  point,  concededly,  is  lower  than  that  of  refined  natural  cam- 
phor, not  only,  but  is  also  lower  than  that  of  various  samples  of  crude 
natural  camphor.  Being  camphor  for  tariff  purposes — of  this,  under 
the  authorities,  there  can  be  little  doubt — it  closely  resembles  crude 
natural  camphor  and,  after  the  impurities  have  been  removed,  it  re- 
sembles refined  natural  camphor.  "The  natural  camphor  pure  and 
the  synthetic  camphor  pure  will  have  the  same  melting  point." 

We  are  not  impressed  with  the  belated  contention  that  the  merchan- 
dise is  a  chemical  compound.  That  it  is  such  a  compound  is,  in  a 
sense,  true,  but  it  is  also  true  of  the  natural  product  for,  chemically, 
they  have  the  identical  formula  and  there  seems  to  be  hardly  a  dis- 
agreement upon  the  proposition  that  the  synthetic  article  is  camphor. 
Several  of  the  expert  witnesses  were  unable  to  tell  the  two  apart. 
That  synthetic  camphor  may  be  refined  is  not  disputed;  indeed  an 
exhibit  of  such  camphor  was  introduced  in  evidence  and  it  approxi- 
mates closely  to  the  refined  natural  camphor  just  as  the  crude  article 
corresponds  to  the  crude  natural  camphor.  The  importers  concede 
that  their  refined  synthetic  camphor  should  pay  duty  but  they  ask  for 
the  crude  article  the  same  consideration  which  is  shown  to  the  crude 
natural  product. 

Natural  camphor  of  a  distinctly  higher  grade  than  the  merchandise  in 
suit  has,  for  years,  been  given  free  entry  as  crude  camphor. 

If  the  removal  of  impurities  be  necessary  to  convert  the  one  from 
the  crude  to  the  refined  state,  why  should  not  the  same  test  be  ap- 
plicable to  the  other? 

One  of  the  government  witnesses  testified  as  follows : 

"Q.  If  yon  can,  by  the  process  of  sublimation  of  a  synthetic  article  such  as 
camphor,  raise  the  melting  point  from  say  162  to  175  or  170  degrees,  that  would 
convey  to  four  mind  as  a  chemist  the  conviction  that  you  were  dealing  with  a 
crude  synthetic  product,  would  It  not? 

"A.  Yes,  sir. 

"Q.  And  that  the  resulting  article  obtained  after  the  process  of  refining  or 
enblimatlon  showed  a  melting  point  of  175  or  176  degrees  was  the  refined 
synthetic  product ;  that  would  be  true,  wouldn't  it? 

•*A-  Yes,  sir." 

We  are  impressed  with  the  proposition  that  refined  camphor,  wheth- 
er natural  or  synthetic,  is  camphor  from  which  the  impurities  have 
been  removed  and  that  camphor  not  subjected  to  this  process  is  crude 
camphor.  It  seems  to  us  plain  that,  measured  by  all  the  principal 
tests,  the  merchandise  in  question  still  retains  impurities  which  bring 
it  far  below  the  standard  of  refined  camphor.  If  not  crude  camphor 
then  there  is  no  such  thing  as  crude  synthetic  camphor,  as  we  are 
here  dealing  with  it  in  the  crudest  form  in  which  it  is  imported. 

We  deem  it  unnecessary  to  add  further  to  the  discussion  of  the 
questions  involved  found  in  the  opinions  below. 

The  decision  of  the  Circuit  Court  is  affirmed. 

NOTEI— The  following  is  the  opinion  of  Piatt,  District  Judge,  in  the  court 
below: 

PLATT,  District  Judge.  The  merchandise  in  dispute  is  "synthetic  cam- 
phor.**  This  Is  produced  abroad  under  a  patented  process  from  the  oil  of  tur- 
pentine, and  isin  no  wise  connected  with  the  camphor  made  from  the  leaves  and 
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branches  of  the  camphor  tree,  which  has  been  the  subject  of  tariff  legislation 
ever  since  1824.  It  has  crept  into  our  commerce  long  since  the  passage  of  the 
act  of  1887,  and  therefore  coald  not  eo  nomine  have  been  in  the  mind  of  the  Leg- 
islature. It  is  made  by  a  secret  process,  and  our  knowledge  of  the  product  can 
only  come  from  phjrsical  examination  and  chemical  analysis.  It  has,  however, 
now  come  to  be  known  in  trade  as  "camphor"  and  is  used  as  a  substitute  for 
caniplior.  Under  Pickhardt  v.  Merritt,  132  U.  &  252,  10  Sup.  Ct.  80,  33  U  Ed. 
353,  I  suppose  it  must  be  classified  as  "camphor,"  although  such  treatment 
leads  us  Into  the  quagmire  of  this  issue. 

Exhibits  A  and  1  are  from  the  product  in  suit  Exhibit  2  is  presented  by 
the  Importer,  and  shows  a  synthetic  camphor  which  has  only  slightly  affected 
commerce  in  this  country.  The  manner  of  its  making  is  shrouded  in  darkness. 
The  importer  concedes  it  to  be  "refined."  The  government  concedes  that  Ex- 
hibits A  and  1  are  not  refined  to  the  extent  of  responding  to  the  test  of  the 
United  States  Pharmacopoeia,  but  insists  that  such  a  test  must  be  confined  to. 
the  medicinal  use  of  camphor ;  that  the  use  of  camphor  in  the  arts  is  greatly 
In  excess  of  its  use  as  a  medicine ;  and  that  if  it  is  so  far  refined  that  it  can  be 
used  in  manufactures  in  the  condition  imported,  it  ought  to  pay  duty.  It  is 
conceded  that  crudfe  camphor  cannot  be  put  to  any  use.  and  for  that  reason 
it  was  put  upon  the  free  list  in  the  act  of  1S97.  The  celluloid  Industry  is  very 
large,  and  when  its  owners  use  crude  natural  camphor  they  refine  it  upon  their 
own  premises.  If  they  can  use  this  merchandise  without  refining  it,  the  prob- 
lem is  solved. 

The  melting  and  boiling  points  of  crude  camphor  are  undoubtedly  important 
tests  in  discovering  the  line  of  demarcation  between  crude  and  refined  camphor. 
It  would  seem,  however,  that  since  90  per  cent,  of  the  Imported  camphor  is  used 
in  the  manufactures  and  arts  and  only  10  per  cent,  in  medicines,  it  would  be 
unnecessary  to  find  all  the  llmltatious  of  the  Pharmacopoeia  present  in  a  sub- 
stance before  it  could  be  classified  as  refined  camphor  for  tariff  purposes.  If 
the  large  quantities  used  in  manufacturing  celluloid  in  its  different  forms  can 
be  satisfactorily  used  in  a  less  refined  state  than  that  devoted  to^  medicinal  pur- 
poses the  tests  which  will  pass  the  former  should  be  enough. 

If  the  evidence  showed  the  merchandise  in  dispute  to  be  entirely  fit  for  use 
in  the  condition  in  which  it  Is  found  when  Imported,  it  ought  to  pay  duty. 
The  government  insists  that  the  testimony  establishes  that  fact,  but,  upon  care- 
ful reading,  I  cannot  so  find.  It  seems  to  require  further  treatment  before  It 
is  thought  fit  for  use.    Therefore  It  cannot  be  said  to  be  refined. 

The  government  acquiesced  in  a  decision  of  the  Board  in  1902  (G.  A,  5,243 
[T.  D.  24,151]),  which  classified  an  importation  of  natural  camphor  from  For- 
mosa as  crude,  and  a  like  product  has  been  coming  in  since  then  free.  That 
merchandise  was  in  a  pretty  fair  condition  of  purity,  with  a  high  melting  and 
boiling  point,  and  quite  clean  looking.  It  would  be  unfair  to  levy  tribute  on 
such  artificial  camphor  as  that  in  issue,  and  permit  such  a  product  as  the  im- 
proved Formosa  to  come  in  free. 

This  merchandise  is  on  the  edge  of  being  a  chemical  compound,  but  if  we  are 
to  discuss  it  under  the  camphor  paragraphs,  it  is  not  possible  for  me  to  find 
sufilcient  warrant  for  reversing  the  Board.  Indeed,  the  testimony  as  to  the 
use  of  the  merchandise  as  imported  was  far  stronger  before  the  Board  than  it 
now  stands  before  the  court. 

The  decision  of  the  Board  is  affirmed. 
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JOHNSON  V.  VIROINIA-OABOMNA  LUMBBDR  CO. 

SMITH  V.  SAME. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    July  IT,  1906.) 

Nos.  806,  807. 

L  CoNTBAcis—VALiDmr— Option. 

An  option,  to  be  enforceable,  must  be  under  seal  or  be  supported  by  a 
valuable  consideration. 

2.  Same— AcnoN— Failube  to  Pebfobic. 

Defendant  entered  into  a  contract  by  which  it  gave  the  right  for  60 
days  to  plaintlflP  to  sell  certain  property  owned  by  defendant  at  not  less 
•  than  a  stated  prtce,  plaintiff  to  have  all  over  such  prtce  that  he  could 
obtain;  defendant  agreeing  to  quote  such  price  to  all  purchasers  as  he 
should  name.  Plaintiff  transferred  the  option,  and  the  transferees  at- 
tempted tx>  make  a  sale  until  long  after  the  time  limited  had  expired, 
and  secured  a  man  to  look  at  the  property;  but  he  refused  to  buy  at  the 
price  named  by  them,  and  they  so  notified  defendant,  which  thereafter 
sold  to  him  at  a  smaller  price  than  that  named  in  the  option.  Beld,  that 
plaintiff  had  no  right  of  acti<xi  to  recover  on  a  quantuhi  meruit  for  serv- 
ices rendered,  having  failed  to  fulfill  the  conditions  which  alone  entitled 
him  to  payment 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  11,  Contracts,  §§ 
1207-1216.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Norfolk. 

Edward  R.  Baird,  Jr.,  for  plaintiflfs  in  error. 

R.  T.  Thorp  and  Jno.  N.  Sebrell,  for  defendants  in  error. 

Before  PRITCHARD,  Circuit  Judge,  and  BOYD  and  DAYTON, 
District  Judges. 

DAYTON,  District  Judge.  These  two  cases  grew  out  of  the  same 
transaction.  By  consent  of  counsel  the  second  was  determined  upon 
the  testimony  adduced  in  the  first,  and  they  may  very  properly  be 
disposed  of  together  here. 

On  January  10,  1906,  T.  H.  Barrett,  L.  W.  Thorpe,  V.  D.  Thorpe, 
G.  P.  Vick,  and  J.  G.  Majette  were  associated  together  as  partners 
under  the  firm  name  of  the  Virginia-Carolina  Lumber  Company,  and 
as  such  were  the  owners  of  a  lumber  plant  and  certain  timber  rights, 
situate  in  Nash  and  Franklin  counties,  N.  C.  On  that  day  A.  R. 
Smith  went  to  Mr.  Barrett,  the  president  of  the  company,  and  inform- 
ed him  that  he  believed  he  could  effect  a  sale  of  the  property  through 
G.  Fred  Johnson.  Thereupon  two  conditional  contracts  or  options 
were  executed  by  Barrett,  as  president,  on  behalf  of  the  company ;  the 
one  granting  to  Johnson,  or  his  assigns,  "for  a  period  of  60  consecu- 
tive days  (said  60  days  to  commence  at  the  time  we  consent  to  let 
you,  or  your  assigns,  commence  to  examine  the  property  hereinafter 
mentioned)  the  privilege  to,  at  any  price  not  less  than  $146,000,"  sell 
the  said  plant  and  timber  holdings.  This  option  to  sell  then  provides 
for  the  terms  of  payment,  if  sale  be  made,  and  for  the  sale  of.  the  logs 
and  lumber  on  the  yards  in  such  event,  and  then  stipulates: 

"We  hereby  agree  to  quote  any  price  you  may  name  (and  no  price  except 
that  which  you  name)  for  the  aforesaid  property  to  any  prospective  purchaser 
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you  may  bring  us,  provided  that  price  is  not  less  than  $145,000,  and  we  further 
agree  that  we  will  not  sell  to  him,  directly  or  Indirectly,  at  any  time,  the 
aforesaid  property  without  your  consent."  ;, 

The  further  provision  is  then  made  that  Johnson  was  to  have  all 
over  $145,000  for  which  he  might  sell  the  property,  to  be  added  by 
him  in  the  sale  to  the  cash  payment  required.  The  second  contract 
was  with  Smith,  and  simply  provided  that,  if  a  sale  of  the  property 
was  made  by  Johnson  under  the  conditions  of  the  writing  just  referred 
to,  the  company  would  pay  him  (Smith)  out  of  the  cash  payment 
$5,000. 

On  March  24,  1906,  Johnson  by  writing  gave  to  the  Mason-Mi- 
randa Company  of  Norfolk,  Va.,  the  privilege  of  selling  the  property 
upon  conditions  substantially  the  same  as  those  contained  in  his  op- 
tion to  sell  from  the  lumber  company,  limiting,  however,  such  privi- 
lege to  April  15,  1906,  unless  the  Mason-Miranda  Company  should 
have  a  prospective  purchaser  examining  the  property  by  that  time. 
Johnson  notified  Barrett,  president  of  the  lumber  company,  that  the 
Mason-Miranda  people  were  the  ones  through  whom  he  hoped  to  sell 
the  property.  On  April  7tii  following  the  Mason-Miranda  Company 
gave  to  Frank  J.  Saxe,  a  New  York  broker,  an  option  substantially 
in  the  terms  of  theirs  from  Johnson,  and  Saxe  secured  Tremaine  to 
make  an  examination  of  the  property  with  a  view  to  purchasing  it. 
This  examination  by  Tremaine  commenced  on  April  12,  1906,  as  Saxe 
by  telegram  notified  the  Mason-Miranda  Company,  and  it  was  com- 
pleted before  May  7,  1906 ;  for  on  that  day  Saxe  notified  the  Mason- 
Miranda  Company  that  Tremaine  absolutely  declined  to  pay  the  $165,- 
000  asked  for  the  property  and  Saxe  surrendered  his  option.  On  May 
10th,  in  reply  to  a  letter  from  Miranda,  Saxe  states  Tremaine  refused 
to  give  more  than  $140,000.  The  Mason-Miranda  Company  notified 
Barrett,  president  of  the  lumber  company,  of  this  state  of  affairs. 
Subsequently  Saxe  notified  Barrett  that  Tremaine  and  his  parties  re- 
fused absolutely  to  deal  at  any  price  through  middlemen,  and  that  he 
had  sent  them  direct  to  him,  to  see  if  they  could  negotiate.  Of  this 
the  Mason-Miranda  Company  was- notified  by  Barrett  Such  nego- 
tiation was  had  between  Tremaine  and  Barrett  that  the  property  was 
sold  to  Montgomery  for  $135,000;  Barrett  generously  allowing  $4,- 
000  of  this  sum  to  be  paid  to  Saxe  and  $1,000  to  the  Mason-Miranda 
Company  for  their  services,  with  which  they  expressed  themselves 
satisfied. 

Thereupon  Johnson  instituted  his  action  of  assumpsit  against  the 
defendant  lumber  company,  claiming  10  per  centum  of  the  gross  sale 
price,  or  $13,500,  and  Smith  instituted  a  like  action,  claiming  the 
$5,000  provided  for  in  his  contract  with  its  president,  Barrett.  Upon 
trial  the  court  below  directed  the  juries  in  each  case  to  find  for  the 
defendant  company,  and  judgments  were  rendered  for  the  defendant 
in  accordance  with  such  verdicts.  To  these  judgments  these  writs  of 
error  have  been  taken  to  this  court. 

It  seems  to  us  clear  that  the  mere  statement  of  facts  shows  that  the 
action  of  the  court  below  was  absolutely  right  in  each  case.  The 
original  so-called  option  by  Barrett  on  behalf  of  the  defendant  gave 
to  Johnson  only  the  right  or  privilege  to  secure  a  purchaser  and  sell 
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to  him  the  property  at  a  price  not  less  than  $145,000,  and  he  was  to 
have  for  his  effort  only  the  amount  above  this  sum  that  he  could  sell 
for,  and  this  only  on  condition  that  he  made  a  sale.  It  gave  him  no 
interest  in  the  property.  It  did  not  prevent  the  defendant  from  sell- 
ing at  any  time  and  at  any  price  to  any  one  other  than  to  a  prospec- 
tive purchaser  presented  by  Johnson,  his  agents  or  assigns.  It  was 
not  under  seal,  was  without  consideration,  and  could  not  be  enforced 
in  equity.  An  option  must  be  supported  by  a  valuable  considera- 
tion, unless  it  is  under  seal.  Graybill  v.  Brugh,  89  Va.  895,  17  S.  E. 
658,  21  L.  R.  A.  133,  37  Am.  St.  Rep.  894;  Cummins  v.  Beavers,  103 
Va.  230,  48  S.  E.  891,  106  Am.  St.  Rep.  881;  Weaver  v.  Burr,  31 
W.  Va.  736,  8  S.  E.  743,  3  L.  R.  A.  94;  Hanly  v.  Watterson,  39  W. 
Va.  214,  19  S.  E.  536.  At  the  most  it  was  but  a  permission  to  John- 
son to  sell,  and  could  kave  been  terminated  at  any  time  by  notice. 
Johnson  could  give  the  Mason-Miranda  Company  no  better  right  than 
he  had.  He  simply  turned  over  his  right  to  sell  to  them,  and  they  in 
turn  did  the  same  to  Saxe.  The  latter  made  an  abortive  effort  to  sell, 
failed,  and  gave  the  effort  up.  No  sale  was  ever  effected  by  Johnson, 
or  any  of  his  agents  or  assigns,  within  either  the  time  or  the  terms 
set  forth  in  this  license  to  him  to  sell.  Nor  is  it  contended  that  any 
such  sale  could  have  been  made  by  him  or  them  which  was  prevented 
from  consummation  by  the  defendant.  On  the  contrary,  it  is  express- 
ly shown  that  the  whole  combination  utterly  and  completely  failed  to 
make  any  such  sale.  It  is  absolutely  sure  that  they  were  to  have  noth- 
ing unless  they  did  sell.  They  expressly  undertook  to  work  for  noth- 
ing unless  they  sold  within  the  time  and  for  more  than  $145,000.  To 
permit  them  to  come  under  such  conditions  and  recover  upon  quantum 
meruit  for  work  and  labor  done  would  violate  every  principle  of  con- 
tracts. Smith  is  in  no  better  plight.  His  contract  was  conditional 
upon  Johnson  selling  for  $146,000,  which  Johnson  did  not  do  and 
could  not  do. 

The  judgments  in  these  cases  must  be  affirmed,  with  costs  in  each 
case  in  favor  of  the  defendant. 

Affirmed. 
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NATURAIi  FOOD  CO.  v.  WILLIAMS. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    April  14,  1908.) 

No.  1,398. 

Patento— Suit  for  ••It^erference"— Cereal  Cqp. 

There  is  no  "Interference,"  within  the  meaning  of  Rev.  St.  S  4918  (U. 
S.  Comp.  St  1901.  p.  3394),  between  the  Perky  design  patent.  No.  25,318, 
for  a  design  for  a  cereal  cup,  which  is  cylindrical  In  form,  and  the  Wll- 
,  Hams  patent.  No.  820,899,  for  a  shredded  wheat  biscuit  made  In  the 
form  of  a  cup,  but  which  Is  nearly  hemispherical  In  shape,  having  a 
rounded  bottom. 

[Ed.  Note. — For  other  deflnltions,  see  Words  and  Phrases,  vol.  4,  p. 
3711.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Section  4918,  Rev.  St.  (U.  S.  Comp.  St  1901,  p.  3394),  provides  that: 

"Wherever  there  are  interfering  patents,  any  person  interested  in  any  one 
of  them,  or  the  working  of  the  inventions  claimed  under  either  of  them,  may 
have  relief  against  the  interfering  patentee  and  all  parties  under  him  by  a 
suit  In  equity  against  the  owners  of  the  interfering  patent" 

Appellant,  as  owner  of  design  patent  No.  25,318,  which  was  issued  on 
March  31,  1896,  to  Perky,  for  a  "design  for  a  cereal  cup,"  filed  a  bill  against 
appellee  as  o^^Tier  of  mechanical  patent  No.  820,899,  which  was  granted  to 
him  on  May  15,  1906^  for  a  "shredded  wheat  biscuit,"  alleging  that  tliere  was 
interference  between  claim  1  of  the  Williams  patent  and  the  single  claim  of 
the  Perky  patent.  Appellee's  demurrer  was  sustained,  and  the  bill  was  dls^ 
missed  for  want  of  equity. 

The  bill  exhibits  both  patents.  The  Perky  "Invention  relates  to  a  certain 
new  and  original  design  for  edible  cups,  •  ♦  •  and  it  consists  in  the  novel 
form  and  configuration  thereof.  •  ♦  •  The  leading,  feature  of  the  design 
consists  In  a  cyllndrlc  cup  having  a  large  central  circular  cavity,  which  is 
seen  to  extend  to  within  a  short  distance  of  its  lower  end,  and  whose  side 
walls  and  bottom  present  externally  and  Internally  a  rough  and  fibrous  in- 
terstitial appearance,  showing  superposed  masses  or  layers  of  threads  or  fila- 
ments which  are  so  disposed  that  the  threads  or  filaments  of  inner  layers  or 
portions  are  partially  visible  through  the  surface  layers  or  portions,  as  shown 
in  the  drawings."  What  is  claimed  is:  "The  design  for  a  cereal  cup,  substan- 
tially as  herein  shown  and  described."  In  vertical  section  the  design  is  pictur- 
ed thus: 


Williams  SAjB  In  his  specification:  "The  object  of  my  invention  Is  to  pro- 
vide a  biscuit  of  pleasing  appearance  that  shall  have  many  advantages  over 
biscuits  heretofore  In  use.    With  this  end  in  view,  suitable  food  materials  are 
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converted  Into  filamentary  form  and  then  made  into  cnp-shaped  blscnite. 
•  *  ♦  Whatever  the  material,  the  filaments  are  assembled  in  the  form  of 
a  cup.  A,  preferably  having  all  its  walls  of  approximately  the  same  thick- 
ness, which  may  be  varied  as  desired,  and,  as  appears  from  the  drawings,  the 
filaments  are  so  arranged  that  although  they  interlace  by  passing  toward  and 
away  from  the  interior  of  the  cup  the  general  course  of  nearly  all  of  them  is 
around  the  cup  in  various  directions,  the  result  being  that  the  structure  has 
a  peculiar  nest-like  appearance  while  an  axial  section  shows  principally  fila- 
ment ends."  The  specification  then  proceeds  to  describe  how  this  cup-shaped 
biscuit  may  be  made.  Claim  1  reads:  "A  cup-shaped  biscuit  made  up  of  in- 
terlaced cereal  filaments  whose  general  courses  are  around  the  cup  In  various 
directions,  forming  a  nest-like  structure."  The  drawing  of  the  Williams  cup 
•  In  vertical  section  is  as  follows: 


Appellant's  bill  contains  averments  that  Williams  "applied  for  his  said 
patent  with  the  intention  of  covering  and  appropriating  the  structure  and  de- 
sign protected  by  your  orator's  said  patent" ;  "that  simply  a  reading  of  the 
specification  of  the  Williams  patent  and  the  comparison  of  the  same  with  the 
specification  of  your  orator's  said  design  patent  shows  conclusively  that  the 
two  things  and  structures  identified  by  both  of  said  patents  are  one  and  the 
same  thing";  and  "that  the  first  claim  of  the  Williams  patent  substantially 
identifies  and  stands  for  the  single  claim  of  your  orator's  desi|^  patent." 

Charles  K.  Offield,  for  appellant. 
Lysander  Hill,  for  appellee. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

BAKER,  Circuit  Judge  (after  stating  the  facts  as  above).  Appel- 
lant's averments  of  identity  and  consequent  interference  are  unavailing 
against  the  demurrer  if  their  falsity  appears  from  an  inspection  of  the 
patents. 

Passmg  appellee's  contentions  that  the  Perky  patent  is  void  on  its 
face  and  therefore  cannot  supply  a  basis  for  any  kind  of  suit  in  equity, 
and  that  interference  can  never  properly  be  declared  under  section 
4918  between  a  design  patent  and  a  mechanical  patent,  owing  to  their 
difference  in  character,  we  think  it  sufficient  in  this  case  to  say  that 
we  find  no  interference  in  fact.  The  form  which  Perky  claimed  was 
beautiful  and  the  form  which  Williams  said  was  useful  are  radically 
different  in  their  appeal  to  the  eye,  for  in  one  the  dominant  line  is 
straight  and  in  the  other  curved. 

The  decree  is  affirmed. 
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NATIONAL  TUBE  C?0.  v.  AIKEN. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    July  11,  190a) 

Nos.  1,765,  1,766. 

1.  Patents— Invention— Tbansfeb  of  Device  to  New  Abt. 

Tfie  taking  of  a  device  from  one  industry  and  its  application  to  a  new 
use  in  another  may  constitute  patentable  invention  when  the  original 
inventor  never  designed  nor  actually  used  it  for  the  purpose  to  which 
it  was  later  applied. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  38,  Patents,  §  31.] 

2.  Samb->Aggbeoation  of  Elements. 

The  mere  bringing  together  of  old  elements,  which  in  their  new  places 
do  no  more  than  their  original  work  and  do  not  co-operate  with  other 
elements  In  doing  something  new  and  useful.  Is  not  invention;  but,  if 
they  co-act  with  each  other  in  a  new  and  unitary  organization  so  as 
to  produce  a  more  beneficial  result  than  by  their  separate  operation,  it 
may  constitute  a  patentable  combination. 

[Ed.  Note.—For  cases  in  point,  see  Cent  Dig.  voL  88»  Patents,  §§  27-29, 

4a] 

8.  Same—Utixitt  of  Device. 

That  a  machine  shall  produce  an  original  result  Is  not  necessary  to 
patentability;  but,  If  the  new  arrangement  Increases  the  effectiveness 
of  the  old  by  increased  product  or  by  lessening  the  cost,  th«  fact  affords 
evidence  of  Invention. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vqI.  38,  Patents,  §  80.] 

4.  Same— ••Patentable  Combination.'* 

Where  the  elements  brought  together  in  a  new  organization  co-operate 
to  produce  a  single  practical  and  useful  result,  It  constitutes  a  patent- 
able combination,  and  it  is  not  Important  whether  they  act  simultane^ 
ously  or  successively. 

[Ed.  Note.— For  cases  In  point  see  Cfent  Dig.  vol.  38,  Patents,  S§ 
27-29. 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  p.  5234.] 

5.  Same— Infringement— Appabatus  fob  Cooling  and  Straightening  Bfsr- 

AL  Plates. 

The  Aiken  patents.  No.  450,360,  for  an  apparatus  for  conveying  and 
cooling  metal  plates,  and  No.  492,951,  for  an  apparatus  for  straightening 
metal  plates,  which  embodies  the  substantial  features  of  the  earlier 
patent  with  additional  devices,  constituting  a  true  combination,  and  not 
a  mere  aggregation  of  elements,  were  not  anticipated,  and  both  disclose 
patentable  invention.    Also,  held  Infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Ohio. 

For  opinion  below,  see  157  Fed.  691.    See,  also,  159  Fed.  1023. 

James  I.  Kay  and  J.  Snowden  Bell,  for  appellant 
Marshall  A.  Christy,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  These  two  appeals  have  been  heard  to- 
gether, as  they  were  in  the  court  below.  The  first  case,  No.  1,766,  was 
for  an  infringement  of  patent  No.  492,951,  issued  March  7,  1893,  to 
the  appellee,  Henry  Aiken.  The  other  involves  the  infringement  of 
patent  No.  450,360,  issued  April  14,  1891,  to  the  same  inventor.  The 
defendants  in  each  suit  arc  the  same,  and  the  infringement  is  a  single 
structure  which  infringes  both  patents.     The  defenses  are  that  pat- 
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ent  No.  450,360  is  anticipated  by  expired  patent  No.  369,154,  issued 
August  30,  1887,  to  the  same  inventor,  and  that  the  latter  patent.  No. 
492,951,  includes  no  improvement  constituting  patentable  invention 
over  No.  450,360  and  is  for  a  mere  aggregation.  The  court  below  sus- 
tained both  patents  and  found  both  infringed.  The  opinion  was  by 
Tayler,  District  Judge,  and  is  reported  in  157  Fed.  691. 

Both  patents  are  for  apparatus  relating  to  the  making  of  metal  plates 
by  rolling  mills.  The  patent  of  1893,  upon  which  the  first  suit  was 
brought,  is  entitled  "An  apparatus  for  straightening  metal  plates." 
The  invention  is  described  by  the  patentee  in  his  specifications  as 
"mainly"  consisting: 

"In  the  combination  with  a  straightening  press  for  the  plates,  of  a  convey- 
ing table  or  carrier  which  leads  up  to  the  straightening  press  lengthwise 
thereof,  so  as  to  bring  the  plates  from  the  rolls  to  or  in  close  proximity  to 
the  press ;  and  also  in  the  combination  with  devices,  of  a  transfer  mechanism 
adapted  to  shift  the  plates  from  the  conveying  table  to  the  press." 

The  conceded  fact  is  that  the  combination  of  this  1893  patent  in- 
cludes the  entire  device  of  the  1891  patent,  with  the  addition  of  an  in- 
terposed improved  straightening  press  with  suitable  appliances  for  its 
operation  in  connection  with  the  two  parallel  feeding  and  conveying 
tables.  The  1893  patent  is  to  that  extent  tributary  to  the  1891  patent, 
for  it  is  not  possible  to  use  the  entire  device  without  using  that  of  the 
earlier  patent.  The  evidence,  indeed,  shows  that  the  entire  apparatus 
of  the  1893  patent  was  conceived  before  either  patent  issued;  but  the 
inventor,  having  an  order  for  a  mill  which  did  not  desire  the  straight- 
ening press,  made  and  patented  those  parts  of  his  invention  which  cov- 
ered his  improved  conveying  and  cooling  tables,  being  the  subject  of 
his  1891  patent,  and  later  applied  for  and  obtained  the  patent  of  1893. 
This  is,  however,  not  a  matter  of  vital  importance,  for  if  the  combina- 
tion of  the  latter  patent  is  a  new  combination  and  not  a  mere  aggrega- 
tion, and  the  results  are  new  and  useful  in  a  patentable  sense,  the  pat- 
ent will  stand,  though  every  element  is  old.  Nevertheless,  it  is  difficult 
to  justly  estimate  the  advantages  of  the  apparatus  of  1893  without 
distinguishing  between  those  which  are  attributable  alone  to  that  part 
of  the  device  which  is  covered  by  the  earlier  patent  and  those  which 
result  only  from  the  added  straightening  press.  This  comes  about  be- 
cause the  inventor  divided  his  invention  instead  of  patenting  his  entire 
invention  in  one  patent.  This  division  has  also  lent  color  and  serious- 
ness to  the  contention  that  the  addition  of  a  straightening  press  to  the 
device  of  1891  constitutes  an  aggregation  and  not  a  true  mechanical 
combination.  The  solution  of  this  question  of  aggregation  will  be  fa- 
cilitated if  we  shall  first  understand  the  device  of  the  1891  patent. 

Aiken's  first  step  in  this  matter  of  improving  the  methods  for  cool- 
ing hot  metal  plates  is  shown  by  his  method  patent  of  1887.  The  pat- 
ent has  long  since  expired,  and  its  only  importance  lies  in  the  conten- 
tion that  the  apparatus  described  therein  for  operating  under  Aiken's 
method,  and  the  statements  of  the  patentee  as  to  a  proper  mechanism, 
constitute  a  disclosure  which  would  enable  any  one  skilled  in  the  iron 
rolling  business  to  have  made  the  apparatus  covered  by  Aiken's  1891 
patent.  The  specifications  of  the  1887  patent  disclose  the  prior  meth- 
ods for  cooling  plates.    The  patentee  says : 
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"It  has  been  a  common  custom  heretofore  to  place  these  plates  (me  on  top 
of  another  In  piles  on  the  floor  of  the  rolling  mill  or  on  cars  as  they  come 
hot  from  the  rolls,  and  to  permit  them  to  remain  In  such  position  until  cool 
enough  to  be  handled,  when  they  were  taken  to  the  shears  to  be  trimmed. 
As  they  are  not  rolled  to  a  uniform  size,  but  vary  greatly  in  dimensions, 
the  edges  of  some  of  the  plates  in  the  piles  will  extend  beyond  the  edges  of 
others,  so  that  the  center  of  the  pile  is  built  up  solidly  of  hot  plates,  while 
the  projecting  edges  of  the  larger  plates  are  exposed  more  or  less  to  con- 
tact with  the  atmosphere,  which  can  gain  no  access  to  the  middle  portions 
of  such  plates.  The  result  is  that  they  cool  unequally,  and  the  edges  become 
warped  and  distorted,  and  internal  strains  are  produced  which  tend  to 
weaken  the  plates  and  Injure  their  quality.  Such  plates  also  require  more 
shearing  on  this  account,  which  produces  a  larger  percentage  ot  wsBte. 
When  the  plates  are  placed  singly  on  the  floor  to  cool,  they  are  also  liable 
to  warp  and  buckle,  owing  to  the  fact  that  the  air  cannot  obtain  free  access 
to  the  under  side." 

The  method  which  Aiken  proposed  to  substitute  for  the  old  and 
clumsy  method  was,  as  stated  in  the  single  claim  of  his  patent,  that 
of  conveying  the  hot  plates  singly  "through  the  atmosphere  upon  mov- 
ing surfaces,  where  they  are  exposed  to  the  atmosphere  on  all  sides; 
the  points  of  support  constantly  changing.  *  *  *"  To  illustrate 
how  this  method  might  be  earned  out,  he  points  out  that,  when  the 
metal  sheets  or  plates  are  delivered  in  the  usual  way  from  the  rolls  up- 
on the  usual  rolling  mill  feeding  table,  there  should  be  provided  "ad- 
jacent to  the  table,  upon  which  the  plate  is  delivered  after  the  last 
pass,  and  preferably  in  line  with  said  feed  table,  *  *  *  a  roller 
table  of  considerable  length,  terminating  preferably  at  or  near  the 
shears."  "This  roller  table,"  he  says,  "is  a  series  of  rollers  at  suit- 
able distances  apart  operated  by  proper  mechanism.*'  An  apparatus 
which  he  constructed  before  applying  for  his  patent  is  shown  and  de- 
scribed. That  apparatus  was  made  for  and  long  operated  in  the  Home- 
stead Rolling  Mill.  It  was  longitudinally  a  monster,  300  feet  long, 
requiring,  of  course,  very  great  space.  One  end  connected  with  the 
usual  feed  table  upon  which  the  plates  were  first  delivered  from  the . 
rolls.  The  other  terminated  at  the  shears,  where  the  jagged  edges 
were  to  be  cut  off  and  the  plates  given  the  shape  desired.  Some- 
where between  the  feed  table  and  the  shears,  and  after  the  plates  had 
stiffened,  they  were  to  be  stopped,  and  the  lines  marked  to  be  follow- 
ed by  the  shears.    The  operation,  as  he  described  it,  was  this : 

"The  plate,  which  usually  leaves  the  rolls  at  a  dull,  red  heat,  is  conveyed 
by  the  rollers  of  the  feed  table,  c,  to  and  delivered  on  the  table,  d.  The  rol- 
lers, f,  being  revolved  at  a  slow  speed,  carry  it  slowly  along  the  table  to 
the  shears,  e.  In  its  progress  the  plate  is  exposed  to  the  air  on  aU  sides, 
and  never  being  allowed  to  remain  stationary  it  has  no  opportunity  to  bend 
or  buckle  by  its  own  weight,  even  if  at  first  hot  enough  to  do  so.  The  lines 
of  impingement  upon  the  rollers  are  constantly  changing,  and  at  most  oc- 
cupy but  a  small  portion  of  the  under  surface,  so  that  the  underside  of  the 
plate  is  for  all  practical  purposes  as  much  exposed  to  the  cooling  influences 
of  the  air  as  the  upper  side.  The  result  is  that  the  plate  cools  uniformly 
on  all  sides,  and  the  tendency  to  warp,  buckle,  and  set  up  internal  strains  is 
obviated.  If  the  plate  is  not  sufficiently  cooled  when  the  end  of  the  table 
is  reached,  the  rollers  may  be  reversed,  and  thus  the  plate  be  carried  back 
and  forth  until  sufficiently  cooled.  If  the  rolling  is  continued  in  the  mean- 
whUe,  this  reverse  motion  may  be  kept  up  until  another  plate  comes  from 
the  rolls,  then  the  forward  motion  may  be  resumed  to  receive  the  new  plate. 
Usually  there  are  a  number  of  plates  upon  the  table  at  a  time,  and  there . 
is  sufficient  intermission  between  the  deliveries  of  the  plates  from  the  rolls 
to  allow  of  considerable  reverse  travel,  if  necessary.     In  figure  3  I  show  a 
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plate,  %  tniTellng  orer  the  table.  It  Is  not  neoessaiy  that  the  table,  d, 
should  coxmect  with  the  feed  table,  c  It  may  be  at  another  place,  and  the 
platee  be  conveyed  to  it  by  any  suitable  means.  Nor  Is  it  necessary  that  it 
should  lead  to  the  shears,  but  the  economy  and  convenience  of  such  an  ar- 
rangement is  obvious.  Practical  experience  lias  demonstrated  that  my  in* 
vention  prevents  buckling  and  warping  and  renders  less  trimming  necessary." 

In  addition  to  the  great  space  longitudinally  required  for  a  plant 
such  as  shown  in  the  1887  patent,  impracticable  in  many  mills,  the 
tonnage  capacity  of  such  a  mechanism  was  necessarily  limited  by  its 
length.  It  could  cool  no  more  plates  having  a  width  of  30  inches  than 
it  could  of  plates  of  twice  that  width.  As  plates  of  varying  width 
are  rolled,  it  was  economically  important  that  the  tonnage  capacity  of 
the  apparatus  for  cooling  and  shearing  should  not  be  diminished  when 
narrow  sheets  were  to  be  rolled.  To  meet  these  objections,  Aiken 
designed  the  apparatus  of  the  1893  patent,  but  divided  his  invention, 
as  before  stated,  so  as  to  include  in  his  first  patent  only  the  improved 
arrang^ement  for  carrying  and  cooling  such  plates.  The  patent  of  1891 
is  entitled  a  "Table  for  conveying  and  cooling  metal  plates."  The  pat- 
entee, in  his  specifications,  says : 

"The  object  of  my  invention  is  to  provide  means  for  conveying  plates  from 
the  rolls  to  the  shears  at  which  their  edges  are  trimmed,  and  for  cooling 
them  in  their  transit  In  such  manner  as  to  prevent  them  from  warping  and 
becoming  distorted  in  shape,  as  they  do  when  placed 'on  the  mill  floor  and 
allowed  to  cool  there." 

The  apparatus  described  and  illustrated  comprises  two  conveying 
tables  provided  with  driven  rollers  and  extending  substantially  paral- 
lel to  each  other  in  opposite  directions,  one  table  leading  from  the 
rolls,  and  the  other  to  the  shears,  with  transfer  mechanism  adapted  to 
transfer  the  plates  from  one  table  to  the  other.    The  patent  says  : 

'*The  plates  are  moved  along  these  tables  by  the  transfer  mechanism, 
preferably  step  by  step,  so  that  they  cool  gradually  with  both  surfaces  ex- 
posed to  the  air  and  are  delivered  at  the  shears  in  condition  to  be  trimmed." 

The  claims  are  for  a  combination  with  "rolls  adapted  to  roll  metal 
plates  and  a  rolling  feed  table,"  of  conveying  tables  adjacent  to  and 
independent  of  the  feed  table,  adapted  to  receive  the  metal  plates 
therefrom,  with  transfer  mechanism  adapted  to  transfer  them  from  the 
first  to  the  second  table.  A  short  statement  of  this  invention  is  that 
the  inventor  divided  the  long  carrying  table  of  the  1887'  patent  into 
two  parts,  placing  the  two  tables  adjacent  and  parallel  to  each  other, 
and  provided  a  transfer  mechanism  by  which  the  cooling  plates  might 
be  slowly  transferred  from  one  to  the  other.  It  may  not  seem  a 
particularly  long  or  important  step  in  the  art,  but  the  results  are  shown 
to  have  been  highly  beneficial  in  the  saving  of  time,  labor,  and  space. 
The  new  arrangement  of  the  cooling  tables  with  traveling  transfer 
chains  between  and  connecting  made  the  tonnage  capacity  for  cool- 
ing and  shearing  uniform,  whether  the  plates  were  wide  or  narrow, 
for  the  sheets  or  plates  when  partly  cooled  were  delivered  sideways 
onto  the  traveling  transfer  chains,  and  then  onto  the  second  table. 
Thus  the  capacity  was  the  lateral  and  not  the  longitudinal  space  of 
the  apparatus. 

The  suggestion,  quoted  above  from  the  specifications,  that  the  first 
of  the  cooling  tables  of  the  patent  need  not  connect  with  the  feed  tabl^^ 
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or  lead  to  the  shears,  but  that  the  plates  might  be  conveyed  to  it  by 
"any  suitable  means,"  is  said  to  be  a  suggestion  of  parallel  tables; 
but,  if  so  at  all,  it  is  a  long  shot  and  points  out  none  of  the  advantages 
of  such  an  arrangement  nor  of  the  means  for  transferring  plates  while 
coolinjg.  Nor  was  the  intimation  calculated  to  induce  effort  in  that 
direction,  for  the  patentee  concludes  by  commending  the  economy  and 
convenience  of  the  connection  he  has  adopted  as  the  best.  Certain  it 
is  that,  however  obvious  the  advantages  of  the  new  arrangement  may 
now  appear,  no  one  made  it  or  seemed  to  think  of  it  until  Aiken  de- 
signed the  mechanism  of  his  1891  patent. 

The  Aiken  method  patent  of  1887  is  the  only  prior  patent  which 
describes  any  mechanism  for  conveying  and  cooling  long,  thin  plates 
of  hot  metal.  That  was  a  first  and  useful  step  in  the  development  of 
apparatus  for  that  purpose;  but  its  advantages  were  limited,  as  it 
could  treat  simultaneously  no  more  narrow  plates  than  wide  ones,  and, 
second,  by  the  great  space  such  a  plant  required  for  operation.  It  is 
true  that  the  patentee  does  not  specifically  mention  this  first  advantage, 
but  it  is  one  inherent  in  the  form  and  operation  of  his  apparatus  and 
is  one  of  those  advantages  which  is  included  in  his  statement,  that, 
aside  from  a  saving  of  space,  his  apparatus  "is  otherwise  of  great 
convenience."  To  provide  for  the  transfer  from  one  table  to  another 
of  such  long,  thin,  hot  plates,  and  at  the  same  time  continue  a  uniform 
cooling  without  distortion,  involved  an  adaptation  of  methods  of  trans- 
fer to  the  purpose  desired  which  was  not  so  simple  as  to  justify  the 
contention  that  he  displayed  only  the  ordinary  skill  of  a  mechanic. 
Speaking  of  this  arrangement,  Mr.  Bentley,  one  of  the  appellant's 
experts,  says  that  Aiken — 

"makes  use  of  this  arrangement  to  receive  the  plates  as  they  come  red  hot 
from  the  roUing  miU  on  the  feed  table ;  then  to  lift  and  transport  them  later- 
ally by  the  chains  at  such  slow  rate  that  the  plates  will  become  cooled  In 
transit;  then  delivers  them  to  the  second  set  of  feed  rolls  at  the  opposite 
end  of  the  chain  conveyor;  and  finally  propel  them  by  the  second  set  of 
feed  rolls  to  the  shears  where  they  are  to  be  cut  up  in  the  desired  lengths." 

Thus  the  function  of  the  transfer  mechanism  is  in  part  to  clear  the 
first  table,  making  room  for  succeeding  plates  by  continuing  the  cool- 
ing process  by  the  slow  backward  and  forward  movement  of  the  con- 
veying chains.  True  that  the  patent  states  of  the  first  cooling  table 
that  the  "plate  may  be  carried  back  and  forth  by  rotation  until  it  stif- 
fens"; but  this  is  only  a  step  toward  cooling,  for  that  is  continued 
upon  the  traveling  chain  conveyors  in  the  space  provided  for  its 
occupancy  until  dropped  upon  the  second  table  to  be  there  further 
cooled,  and  all  this  without  manual  handling  and  so  uniformly  as  to 
avoid  warping.  The  reference  to  sundry  sawmill  patents,  showing 
conveying  tables  and  driven  chains  extending  between  them  for  trans- 
ferring logs  or  lumber  from  one  table  to  the  other  do  not  show  anticipa- 
tions. There  is  little  analogy  between  th6  problem  involved  in  convey- 
ing and  transferring  rigid,  cold  bodies  from  one  conveying  table  to 
another,  and  that  presented  when  the  subject  is  long,  flexible  sheets 
of  hot  metal,  which  must  be  cooled  uniformly  and  without  warping 
while  the  carrying  and  transferring  is  going  on.  Cooling  by  exposure 
to  the  atmosphere  involves  constantly  changing  points  of  support. 
The  log  sawing  art  taught  little  or  nothing  that  was  pertinent  either 
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in  respect  to  the  construction  or  arrangement  of  conveying  tables  or 
the  proper  mechanism  for  transferring  such  hot  plates  from  one  table 
to  another.  We  must  not  be  misled  by  the  apparent  resemblance  be- 
tween a  device  taken  from  one  industry  and  applied  to  a  new  use  in 
another  when  the  original  inventor  never  designed  or  actually  used 
the  device  for  the  purpose  to  which  it  has  been  put. 

In  Potts  V.  Creager,  155  U.  S.  597,  607,  16  Sup.  Ct.  194,  198,  199 
(39  L.  Ed.  275),  Justice  Brown  said: 

"Indeed,  It  often  requires  as  acute  perception  of  the  relation  between  cause 
and  effect,  aYid  as  much  of  the  intuitive  genius  which  is  a  characteristic  of 
great  inyentors,  to  grasp  the  idea  that  a  device  used  in  one  art  may  be  made 
available  in  another,  as  would  be  necessary  to  create  the  device  de  novo.  And 
this  is  not  the  less  true  if,  after  the  thing  has  been  done,  it  appears  to  the  ordi- 
nary mind  so  simple  as  to  excite  wonder  that  it  was  not  thought  of  before." 

In  Western  Electric  Co.  v.  La  Rue,  139  U.  S.  601,  11  Sup.  Ct 
670,  35  L.  Ed.  294,  a  patent  was  upheld  where  one  took  a  torsional 
spring,  such  as  had  been  previously  used  in  clocks,  doors,  and  other 
articles  of  domestic  furniture,  and  applied  it  to  telegraph  instruments ; 
the  application  being  shown  to  be  wholly  new.  Nevertheless,  the 
general  rule  undoubtedly  is  that  it  is  not  invention  to  apply  an  old 
device  to  a  new  use  which  involves  no  change  in  mode  of  application, 
as  in  Steams  &  Co.  v.  Russell,  85  Fed.  218,  29  C.  C.  A.  121 ;  but 
in  that  case  the  function  of  the  pill  dipping  device  in  picking  up  and 
holding  pills  by  suction  was  precisely  the  same  as  where  it  was  em- 
ployed in  picking  up  and  holding  pieces  of  iron,  cloth,  or  paper,  and 
no  structural  changje  was  needed  to  adapt  it  to  doing  with  pills  what  it 
had  before  done  with  other  materials. 

In  Heaton-Peninsular  Button-Fastener  Co.  v.  Elliott  Button-Fast- 
ener Co.  (C.  C.)  58  Fed.  220,  a  principle  was  laid  down  which  we 
think  applicable  to  the  claim  that  the  invention  of  the  sawmill  patents 
referred  to  is  an  anticipation.    In  that  case  Justice  Brown  said : 

^'Doubtless,  a  patentee  is  entitled  to  a  monopoly  of  his  invention  for  all 
purposes;  but  where  it  is  designed  for  a  particular  purpose,  and  another 
has  taken  it,  and,  by  certain  changes  in  its  construction,  has  adapted  it  to 
an  entirely  difterent  purpose,  the  evidence  of  its  original  adaptation  for 
such  new  purpose  ou^ht  to  be  reasonably  clear  and  convincing  to  deny  the 
improver  the  benefit  of  a  patent  for  such  new  adaptation." 

In  Topliff  v.  Topliff,  145  U.  S.  156,  12  Sup.  Ct.  826,  36  L.  Ed.  658, 
it  was  said : 

"It  is  not  sufficient  to  constitute  an  anticipation  that  the  device  relied 
upon  might  by  modification  be  made  to  accomplish  the  function  performed  by 
the  patent  in  question,  if  it  were  not  designed  by  its  maker,  nor  adapted,  nor 
actually  used  for  the  performance  of  such  functions." 

In  Potts  v.  Creager,  165  U.  S.  597,  606,  16  Sup.  Ct.  194,  198  (39 
L.  Ed.  275),  speaking  of  the  adaptation  of  an  invention  in  one  branch 
of  industry  to  use  in  another,  the  court  said : 

•*But  where  the  alleged  novelty  consists  in  transferring  a  device  from  one 
branch  of  industry  to  another,  the  answer  depends  upon  a  variety  of  consid- 
erations. In  such  cases  we  are  bound  to  inquire  into  the  remoteness  of  rela- 
tionship of  the  two  industries,  what  alterations  were  necessary  to  adapt  the 
device  to  its  new  use,  and  what  the  value  of  such  adaptation  has  been  to  the 
new  industry.  If  the  new  use  be  analogous  to  the  former  one,  the  court 
will  undoubtedly  be  disposed  to  construe  the  patent  more  strictly,  and  to 
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require  clearer  proof  of  the  exercise  of  the  inventlye  faculty  In  adapting  it 
tQ  the  new  use,  particularly  If  the  device  be  one  of  minor  importance  In  its  new 
field  of  usefulness.  On  the  other  hand,  if  the  transfer  be  to  an  industry  but 
remotely  allied  to  the  other,  and  the  eifect  of  such  transfer  has  been  to  sup- 
ersede other  methods  of  doing  the  same  work,  the  court  will  look  with  less 
critical  eye  upon  the  means  employed  in  making  the  transfer.  Doubtless,  a 
patentee  is  entitled  to  every  use  of  which  his  invention  is  susceptible,  Whether 
such  use  be  known  or  unknown  to  him;  but  the  person  who  has  taken  his 
device  and,  by  improvements  thereon,  has  adapted  it  to  a  different  industry, 
may  also  draw  to  himself  the  quality  of  inventor." 

The  most  that  can  be  said  about  these  sawmill  patent  references,  as 
well  as  those  which  show  methods  of  handling  and  transferring  hot 
masses  or  billets  of  metal,  such  as  the  Daniels  patent,  No.  369,603,  is 
that  they  teach  something  in  respect  to  the  means  for  handling  or 
transferring  materials  in  which  neither  warping  nor  distortion, is  to  be 
guarded  against,  and  rapidity  of  movement  therefore  desirable,  but 
nothing  of  any  high  degree  of  pertinency  when  the  material  to  be  car- 
ried or  transferred  consists  of  long,  flexible,  red-hot  sheets  of  metal, 
which  must  be  imiformly  cooled  in  course  of  travel  without  warp- 
ing and  by  atmospheric  exposure.  None  of  the  patents  referred  to 
show  or  describe  a  slow  step  by  step  transfer  or  carrier.  Indeed,  in 
the  billet  pusher  patents,  rapidity  of  movement  to  avoid  cooling  was 
essential.  The  reference  to  both  class  of  patents  is  too  remote  to  de- 
prive the  patentee  of  the  benefit  of  his  invention  in  adapting  to  his 
use  mechanism  from  other  arts  which  was  never  designed  or  used  for 
the  purposes  of  the  patent  in  suit. 

We  come  now  to  the  patent  of  1893.    The  specifications  state: 

"The  object  of  my  invention  is  to  provide  convenient  apparatus  for  plate- 
mills,  by  which  the  metal  plates,  after  they  have  been  delivered  from  the 
rolls,  can  be  straightened  and  removed  from  the  straightening  press,  without 
the  difficult  and  tedious  hand  labor  heretofore  employed  in  straightening 
and  handling  them." 

The  nature  of  the  invention  is  then  generally  stated  as  follows : 
**To  this  end  my  Invention  consists  mainly  in  the  combination  with  a 
straightening  press  for  the  plates,  of  a  conveying  table  or  carrier  which 
leads  up  to  the  straightening  press  lengthwise  thereof,  so  as  to  bring  the 
plates  from  the  rolls  to  or  in  close  proximity  to  the  press ;  and  also  in  com- 
bination with  such  devices,  of  a  transfer  mechanism  adapted  to  shift  the 
plates  from  the  conveying  table  to  the  press.  It  also  consists  in  an  improved 
straightening  press  and  in  certain  other  combinations  and  features  of 
construction  hereinafter  described.  The  advantages  of  my  invention  wUl  be 
appreciated  by  those  skUled  in  the  art  It  results  in  a  saving  of  labor  and 
time  in  the  straightening  of  the  plates  and  thus  is  a  means  of  economy  and 
profit  to  the  manufacturer." 

It  is  contended:  That  the  patentee  has  here  brought  topfether  the 
carrying  tables  and  transfer  devices  of  his  first  patent  and  placed  be- 
tween his  tables  a  straightening  press  by  means  of  which  the  hot 
plates  are  straightened  as  an  independent  incident  of  their  travel  from 
the  rolling  mill  feed  table  to  the  shears ;  that  no  new  or  useful  result 
is  accomplished,  and  no  invention  involved  in  the  juxtaposition  of  the 
parts;  that,  in  short,  the  device  is  a  mere  aggregation  in  which  the 
old  devices  do  in  their  place  the  work  they  did  before  being  brought 
together.  The  mere  bringing  together  of  old  elements  whidi  in  their 
new  places  do  no  more  than  their  original  work  and  do  not  co-operate 
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with  other  elements  in  doing  something  new  and  useful  is  not  inven- 
tion. Thatcher  Heating  Co.  v.  Burtis,  121  U.  S.  286,  7  Sup.  Ct.  1034, 
30  L.  Ed.  942;  Richards  v.  Chase  Elevator  Co.,  158  U.  S.  299,  15 
Sup.  Ct.  831,  39  L.  Ed.  991.  We  have  applied  the  same  principle  more 
than  once,  Campbell  Printing-Press  &  Mfg.  Co.  v.  Duplex  Printing- 
Press  Co.,  101  Fed.  282,  41  C.  C.  A.  351 ;  Goodyear  Tire  &  Rubber 
Co.  et  al.  V.  Rubber  Tire  Wheel  Co.,  116  Fed.  363,  53  C.  C.  A.  583 ; 
Johnson  et  al.  v.  Foos  Mfg.  Co.,  141  Fed.  73,  72  C.  C.  A.  105. 

If,  however,  the  adaptation  of  old  and  separate  elements,  so  that 
they  co-act  with  each  other  in  a  unitary  organization,  involves  the 
exercise  of  something  more  than  the  skill  of  an  ordinary  mechanic, 
the  result  may  be  patentable,  if  a  more  beneficial  result  is  effected  than 
by  the  separate  operation  of  the  parts.  Thatcher  Heating*  Co.  v.  Bur- 
tis, 121  U.  S.  286,  295,  7  Sup.  Ct.  1034,  30  L.  Ed.  942 ;  Overweight 
Elevator  Co.  y.  Vogt  Machine  Co.,  102  Fed.  967,  43  C.  C.  A.  80.  So 
if  a  new  combination  and  arrangement  of  old  elements  produces  a  new 
and  beneficial  result,  as  to  greatly  increase  the  productive  efficiency  of 
a  machine,  it  is  evidence  of  invention.  St.  Louis  Flushing  Co.  v. 
American  Flushing  Co.,  156  Fed.  574,  84  C.  C.  A.  340 ;  Muller  v. 
Tool  Co.,  77  Fed.  621,  23  C.  C.  A.  357;  Star  Brass  Works  v.  General 
Electric  Co.,  Ill  Fed.  398,  400,  49  C.  C.  A.  409 ;  Loom  Company  v. 
Higgins,  105  U.  S.  589,  26  L.  Ed.  1177. 

We  are  not  impressed  with  the  argument  that  the  combination  claims 
of  this  patent  show  a  mere  juxtaposition  of  the  different  parts  there 
assembled.  The  claims  are  not  for  a  combination  of  the  earlier  patent 
with  any  straightening  press,  however  made  or  combined.  They  are 
for  a  combination  of  the  conveying  tables  and  transferring  apparatus 
of  the  earlier  patent  with  a  specific,  improved  straightening  machine, 
by  specific  means,  pointed  out  as  elements  co-operating  to  produce  a 
specific  operative  arrangement,  the  whole  combined  as  and  for  the  pur- 
poses described.  The  invention  as  described  need  not  be  set  out  in 
detail.  First,  there  is  a  conveying  table,  comprised  of  feed  rollers^ 
driven  by  suitable  gearing,  which  extends  out  from  the  table  of  the 
plate  rolling  mill.  Second,  extending  parallel  to  this  table  is  the  bed 
of  the  straightening  press,  having  a  "flat  top  on  which  the  plate  to  be 
straightened  is  laid  and  at  the  edge  is  a  rib  or  shoulder,  against  which 
the  edge  of  tne  plate  is  forced  to  remove  the  irregularities  and  curves 
usual  in  such  plates  as  received  from  the  rolls,  and  to  reduce  the  edge 
to  a  straight  line.  Opposite  the  flange  are  a  series  of  simultaneously 
movable  heads,  by  which  the  successive  plates  are  confined  and  straight- 
ened. Third,  on  the  opposite  side  of  this  straightening  press,  and 
parallel  therewith,  a  second  conveying  table  upon  which,  after  cooling 
and  straightening,  the  plates  are  deposited,  and  by  which  they  are  car- 
ried to  the  shears  to  be  cut  into  suitable  lengths.  Fourth,  transfer 
mechanism  extending  clear  across  the  machine  from  one  table  to  the 
other  and  through  specially  provided  gaps  in  the  straightening  bed, 
consisting  of  a  series  of  vertically  movable  and  horizontally  traveling 
transfer  chains. 

The  place  of  the  straightening  press  in  the  old  art  was  in  line  with 
the  feed  table.  To  place  it  between  the  parallel  tables  of  the  Aiken  ap- 
paratus involved  changes  essential  to  its  effective  operation  there  which 
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appear  to  us  to  be  beyond  the  ordinary  skill  of  a  mechanic.  Now  that 
it  has  been  done,  it  may  seem  a  matter  of  easy  solution;  but  Aiken 
first  saw  the  benefit  to  be  derived  from  taking  it  out  of  the  line  of  the 
feed  rolls  and  placing  it  alongside.  In  that  place  the  plates  reached  it 
before  becoming  too  rigid  and  while  plastic  enough  to  be  edgewise 
straightened.  In  that  place  it  was  advantageously  placed  to  permit 
a  step  by  step  operation  to  go  on;  the  straightened  plate  giving  way 
to  succeeding  plates  as  they  came  from  the  feeding  table.  The  result 
is  a  unitary  mechanism  which  has  saved  time  and  labor  and  has  gone 
into  general  use  as  the  standard  cooling  and  straightening  mechanism 
for  metal  plates  and  sheets.  That  a  machine  shall  produce  an  origi- 
nal result  is  not  necessary  to  patentability.  If  the  new  arrangement 
increases  the  effectiveness  of  the  old  by  increased  product  or  by  lessen- 
ing the  expense,  the  fact  affords  evidence  of  invention. 
In  Loom  Co.  v.  Higgins,  cited  above,  it  was  said: 

*'It  was  a  new  and  useful  result  to  make  a  loom  produce  50  yards  a  day 
where  It  had  never  before  produced  more  than  40 ;  Jind  we  think  the  combina- 
tion by  which  this  was  done,  even  if  these  elements  were  separately  known 
before,  was  Invention  sufficient  to  form  the  basis  of  a  patent." 

In  Star  Brass  Works  v.  General  Electric  Co.,  Ill  Fed.  -398,  '400, 
49  C.  C.  A.  409,  411,  the  change  between  the  new  and  the  old  mechan- 
ism consisted  only  in  changing  the  familiar  contact  spring  or  brush 
from  one  place  and  putting  it  in  another,  in  a  trolley  structure.  In 
that  case,  Judge  Day,  now  Mr.  Justice  Day,  speaking  for  this  court, 
said : 

"Is  this  invention,  or  only  the  obvious  improvement  which  would  suggest 
itself  to  a  mechanic  skilled  in  the  art?  It  is  too  well  settled  to  need  extended 
citation  of  authorities  to  support  the  proposition  that  a  new  combination  of 
elements  old  in  themselves,  producing  a  new  and  useful  result,  entitles  the 
Inventor  to  the  protection  of  a  patent  Loom  Co.  v.  Higgins,  105  U.  S.  580, 
591,  26  L.  Ed.  1177.  It  may  be  true  that  Anderson  has  only  taken  the  familiar 
contact  spring  or  brush,  and  placed  it  in  a  protected  position ;  but  this  change 
seems  to  have  made  the  difference  between  a  defective  mechanism  and  a 
practical  method  of  attaining  the  desired  end.  Where,  as  in  this  case,, the 
departure  from  the  former  means  is  only  small,  yet  the  change  Is  important, 
the  doubt  as  to  whether  the  inventive  faculty  has  been  exercised  is  to  be 
weighed  In  view  of  the  fact  that  the  device  in  question  has  displaced  others 
which  had  previously  been  employed  for  analogous  uses,  and  tliis  may  decide 
the  Issue  in  favor  of  invention." 

The  argument  that  the  straightening  press  does  not  act  simultane- 
ously with  the  other  devices  included  in  the  combination,  if  true,  is 
not  enough  to  defeat  the  patent.  If  that  device  is  so  arranged  with 
the  other  devices  made  elements  in  the  combination  as  that  each  part 
co-operates  to  produce  a  single  practical  and  beneficial  result,  it  is 
not  important  that  that  final  result  shall  have  been  produced  by  a 
simultaneous  or  successive  action  of  the  combined  elements.  Sanders 
V.  Hancock,  128  Fed.  424,  63  C.  C.  A.  166 ;  Stilwell-Bierce  &  Smith- 
Vaile  Co.  v.  Eufaula  Cotton  Oil  Co.,  117  Fed.  410,  54  C.  C.  A.  684; 
Forbush  v.  Cook,  2  Fish.  Pat.  Cas.  668,  Fed.  Cas.  No.  4,931. 

Neither  of  the  patents  in  suit  cover  mere  aggregations,  and  in  our 
judgment  fall  clearly  within  the  principle  of  the  cases  last  cited. 

The  decree  sustaining  the  patents  must  be  affirmed. 
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WARREN  STEAM  PUMP  CO.  v.  BI^AKE  &  KNOWLBS  STEAM  PUMP 

WORKS. 

(Circuit  Court  of  Appeals,  First  Circuit    June  10,  190&) 

No.  746. 

1.  PATEinB—lNVBNTiow— Merits  Not  Olahcxd  ih  Patent. 

Where  a  patented  structure  In  fact  contains  a  new  mode  of  operation 
and  produces  new  results,  the  failure  of  the  patent  to  state  these  merits 
does  not  prohibit  the  court  from  taking  them  Into  consideration  in  de- 
termining the  question  of  patentable  novelty,  nor  does  it  limit  the  scope 
of  the  invention ;  but  the  patentee  is  entitled  to  the  benefit  of  all  of  the 
advantages  which  such  structure  possesses  over  prior  structures  intended 
for  a  similar  purpose. 

8.  Sahe— Duterent  Uses  of  SmucruBE. 

Where  a  patented  pump  was  designed  primarily  for  use  as  an  air  pump, 
the  fact  that  It  may  also  be  used  as  a  combined  air  and  water  pump,  or  as 
a  water  pump,  and  that  such  uses  are  claimed,  does  not  deprive  the 
patentee,  In  determining  the  questioB  of  .invention,  of  the  weight  which 
should  be  given  to  the  merits  which  attach  to  the  use  of  the  pump  as  an 
air  pump. 
[Ed.  Nota— For  cases  in  point,  see  Cent  Dig.  vol.  38^  patents,  §  241.] 

8.   Same— INFRINOEUENT— AlB  PtTMP. 

The  Whiting  &  Wheeler  patent,  No.  526,913,  for  a  pumping  machine 
Intended  for  use  in  pumping  the  air  and  water  from  the  condenser  of  a 
steam  engine,  and  comprising  a  vertical  twin-bucket  air  pump  directly 
driven  by  an  independent  engine,  was  not  anticipated  and  discloses  in- 
vention, especially  in  view  of  the  utility,  efficiency,  and  extensive  com- 
mercial use  of  the  structure  which  at  once  largely  displaced  those  of  the 
prior  art  The  Hall  &  Gage  patent.  No.  522,938,  for  a  special  valve  move- 
ment for  use  in  such  pump,  also,  held  valid,  and  both  patents  held  In- 
fringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

For  opinion  below,  see  155  Fed.  285. 

George  L.  Roberts  and  Frederick  P.  Pish  Q.  Lewis  StackfjDle,  on 
the  brief),  for  appellant 

C.  J.  Sawyer  (M.  B.  Philipp,  on  the  brief),  for  appellee. 

Before  COLT,  PUTNAM,  and  LOWELL,  Circuit  Judges. 

COLT,  Circuit  Judge.  This  bill  was  brought  for  the  infringement 
of  two  patents  for  improvements  in  pumping  engines,  the  Whiting  & 
Wheeler  patent,  No.  526,913,  dated  October  2,  1894,  and  the  Hall  & 
Gage  patent.  No.  622,938,  dated  July  10,  1894.  The  application  for  the 
Whiting  &  Wheeler  patent  was  filed  January  18,  1892,  and  the  ap- 
plication for  the  Hall  &  Gage  patent  was  filed  June  10,  1892.  The  Hall 
&  Gage  patent  is  for  an  improvement  on  the  Whiting  &  Wheeler 
structure.  The  Circuit  Court  held  the  patents  valid,  and  that  the  de- 
fendant's pumping  engine  infringed.  The  fundamental  question  upon 
this  appeal  is  whether  the  patents  are  void  for  want  of  invention  in 
view  of  the  prior  art. 

The  patents  relate  to  the  type  of  pumping  engine  known  as  the  "air 
pump,"  which  is  used  for  withdrawing  the  water  and  air  from  a  steam 
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engine  condenser  tor  the  purpose  of  maintaining  a  Tacanm  in  tlie  coo- 
denser. 

The  Whiting  &  Wheeler  specification  begins  by  stating  tbat  it  is 
advantageous  in  steam  vessels  to  make  use  of  an  independent  engine 
to  drive  the  air  pump,  and  then  follows  a  statement  that  the  object  of 
the  invention  is  to  apply  a  direct-acting  engine  to  the  air  pomp  or 
combined  air  and  circulating  pump  in  sudi  a  way  as  will  secure 
economy  of  space  and  accessibility  of  the  different  parts: 

''With  engiDe»  employed  upoo  steam  vessels  it  is  advantageous  to  make  use 
of  a  s^tmrate  Cfogjne  to  drive  tbe  *air  pump/  in  order  diat  the  vacaimi  in  the 
ootuleo«er  may  be  maintained  independently  of  the  movement  of  the  main 
engine,  and  in  war  vessels  especially  it  is  of  great  importance  to  have  the  en- 
gines and  machinery  in  as  compact  a  space  and  as  light  as  possible.  The 
cirnilating  water  that  passes  through  tbe  condenser  can  also  be  adTsntageons- 
ly  pamped  bj  the  same  independent  engine  that  operates  the  air  pumpi 

'The  object  of  our  invention  is  to  applj  a  direct-acting  engine  to  the  air 
pomp  or  combined  air  and  eircnlating  pnmp  in  snch  a  manner  that  the  whols 
will  occui^  very  little  space  and  at  the  same  time  to  furnish  facility  for  ac- 
cess to  the  valves  and  other  parts  of  the  pumping  engine.** 

The  specification  then  refers  to  the  drawings : 

'^Figure  1  is  an  elevation  partially  in  section  of  our  improvement  applied 
to  a  Tacuum  pump  or  as  it  is  usually  termed  in  marine  engine  practice  an 
*alr  pump/    •    •    •    Figure  8  is  an  end  elevation." 
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The  specification  then  proceeds  to  describe  the  general  structure 
shown  in  the  drawings,  comprising  the  air  cylinders,  frame,  buckets, 
valves,  walking-beam,  links,  etc.,  referring  to  the  features  of  accessibil- 
ity, the  permanent  and  rigid  connection  between  the  engine  and  the 
pumps,  the  direct  action  of  the  steam  cylinders  upon  the  pump  buckets, 
and  the  unifying  action  of  the  walking-beam. 

The  specification  then  proceeds : 

"Hence  we  are  able  to  make  this  pumping  engine  very  compact  and  uni- 
form in  its  operation  and  entirely  Independent  of  the  main  eni(ine." 

The  specification  further  says: 

"Single  and  compound  engines  being  well  known  are  available  with  the 
present  Improyements,  and  in  instances  where  only  a  yacuum  is  required,  both 
cylinders,  A  and  A',  aris  fitted  with  the  proper  buckets  and  valves  for  main- 
taining the  proper  vacuum,  and  in  cases  where  a  water  circulating  pump  Is 
required,  both  cylinders,  A  and  A',  may  be  used  for  pumping  water,  and 
where  it  is  desired  to  combine  in  one  engine  an  air  pump  and  a  water  circu- 
lating pump,  one  cylinder.  A',  may  be  for  water,  and  the  other  cylinder.  A* 
for  air. 

"In  pumps  that  have  heretofore  been  made  with  an  engine  elevated  above 
the  walking-beam  and  pump,  the  piston  or  plunger  has  been  adapted  to  forcing 
water.  In  pumps  that  are  used  with  a  condenser,  especially  those  fitted  into 
vessels,  it  is  important  to  have  the  buckets  move  vertically,  and  there  is 
usually  but  little  head  room  for  the  engine. 

"By  our  present  Improvements  the  lifting  buckets  and  valves  work  vertical- 
ly, and  the  inlet  water  way  being  below  and  between  the  pumps,  but  little 
space  is  occupied  and  the  engine  piston  rods  being  coupled  direct  to  the  rods 
of  the  lifting  buckets,  the  vacuum  pump  and  engine  are  brought  into  the 
smallest  possible  space,  and  the  walking-beam  being  between  the  engine  and 
pump,  renders  the  action  uniform  because  the  buckets  are  hung  by  tension 
from  the  ends  of  the  beam  and  their  actions  balanced  as  nearly  as  possible 
by  the  two  engines  acting  simultaneously  and  directly  on  the  rods  of  the 
buckets,  but  at  the  two  ends  of  the  beam  and  controlled  by  it.  Hence  the 
operations  of  the  vacuum  pump  are  more  reliable  than  heretofore  and  the 
conditions  of  use  are  the  reverse  of  those  in  the  ordinary  direct-acting  force 
pump." 

The  claims  are  as  follows : 

"1.  The  combination  with  the  two  vertical  pump  cylinders  and  their  lifting 
buckets  and  valves,  of  direct-acting  steam  cylinders  and  pistons  with  their 
piston  rods  in  line  and  connected  to  the  rods  of  the  buckets,  a  frame  and 
columns  connecting  with  the  pump  cylinders  and  on  which  frame  the  steam 
cylinders  are  directly  connected,  a  walking-beam  between  the  pump  and  the 
engine  and  a  pivot  for  the  same  upon  a  bearing  extending  down  from  the 
frame,  and  link  connections  at  the  respective  ends  of  the  walking-beam  to 
the  cross-heads  of  the  piston  rods  for  unifying  the  action  of  the  engine  direct- 
ly upon  the  lifting  buckets  substantiaUy  as  set  forth. 

"2.  In  a  direct-acting  pumping  engine,  the  combination  with  a  pair  of  pump 
cylinders  having  lifting  buckets  and  valves  and  valves  in  the  lower  part  of  the 
pump  cylinders,  of  steam  cylinders  and  piston  rods  connecting  the  buckets  of 
the  pump  and  the  pistons  of  the  engine,  a  walking-beam  between  the  pump 
cylinders  and  the  steam  cylinders,  links  connecting  the  ends  of  the  walking- 
beam  with  the  piston  rods,  and  a  frame  extending  up  from  the  pumps  and  to 
which  the  steam  cylinders  are  directly  connected  and  which  frame  also  sup- 
ports the  pivots  of  the  walking-beam  substantially  as  feet  forth. 

"8.  The  combination  in  a  pumping  engine  of  two  vertical  pumping  cylinders, 
buckets  and  rods  for  the  same,  a  frame  upon  the  pump  cylinders^  and  steam 
cylinders  directly  connected  to  and  supported  by  the  frame,  the  piston  rods 
of  the  engine  being  in  line  with  and  directly  connected  to  the  rods  of  the  pumps, 
a  walking-beam  between  the  pump  and  the  engine  and  links  connecting  the 
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walking-beam  and  the  croae-heads  of  the  piston  rods,  the  parts  being  ar- 
ranged so  that  the  links  are  in  the  same  plane  or  nearly  so  as  the  piston 
rods  at  the  termination  of  the  respective  strokes  substantially  as  set  forth/' 

It  may  be  noticed  that  claim  2  is  substantially  like  claim  1,  while 
claim  8  18  somewhat  more  limited. 

Prior  to  the  Whiting  &  Wheeler  invention,  vertical  bucket  air  pumps 
were  controlled  by  the  main  engine  or  by  a  crank  and  fly-wheel  or  by 
a  water  circulating  pump. 

Looking  now  at  the  drawings  of  the  Whiting  &  Wheeler  patent  in 
connection  with  the  specification  and  claims,  it  may  be  observed : 

First.  These  drawings  show  a  vertical  twin  bucket  air  pump. 

Second.  This  pump  is  independent  of  the  main  engine;  in  other 
words,  it  is  not  attached  to  or  controlled  by  the  main  engine. 

Third.  This  pump  is  actuated  by  a  separate  direct-acting  engine* 

Fourth.  This  pump  is  not  controlled  by  a  crank  and  fly-wheel. 

Fifth.  This  pump  is  not  controlled  by  a  water  circulating  pump. 

Sixth.  The  action  of  this  pump  is  controlled  by  the  pressure  of  steam 
in  the  steam  cylinders. 

Seventh.  The  walking-beam  unifies  the  action  of  the  pump  buckets. 

lughth.  The  engine  is  located  directly  above  the  walking-beam  and 
the  pump  cylinders. 

^f^nth.  The  piston  rods  of  the  steam  cylinders  are  in  line  and  con- 
nected with  the  rods  of  the  buckets. 

Tenth.  There  is  a  rigid  frame  with  columns  connecting  with  the 
pump  cylinders,  upon  which  frame  the  steam  cylinders  are  directly 
connected. 

Eleventh.  There  is  a  walking-beam  between  the  pump  and  the  en- 
gine, which  is  pivoted  upon  a  bearing  extending  down  from  the  frame, 
and  there  are  link  connections  at  the  ends  of  the  walking-beam  to  the 
cross-heads  of  the  piston  rods. 

To  summarize:  The  structure  shown  in  the  drawings  is  a  vertical 
twin  bucket  air  pump  actuated  by  a  separate  direct-acting  steam  engine. 
It  is  an  absolutely  independent  air  pump,  in  that  it  is  not  control!^  by 
the  main  eng^ne/or  by  a  crank  and  fly-wheel,  or  by  a  water  circulating 
pump,  but  is  controlled  by  the  pressure  of  steam  in  the  steam  cylinders ; 
and,  further,  it  is  a  structure  which  is  compact,  accessible,  and  of  com- 
l>arativc  simplicity* 

The  Whitinjjf  &  Wheeler  patent  docs  not  show  or  describe  any  spe- 
cial fonii  of  valves  or  valve-controlling  mechanism  for  the  steam  en- 
gine.   The  specification  says : 

**W^  hare  represented  a  steam  chest  at  F  and  Talve  chests  at  G.  and  we 
rraiark  that  the  ralves  and  the  devices  for  actaating  the  steam  valves  may 
be  of  any  desired  character,  so  lonis  as  they  are  positive  in  action,  L  e^  with- 
out Mead  center.*  and  do  not  require  to  be  further  n^^resented  or  described.** 

The  Hall  &  Gage  patent  in  suit  covers  these  valves  and  valve-con- 
trolling mechanism  in  comlrination  with  the  Wliiting  &  WTieder  air 
pump.    The  specification  says: 

"^mis  tnTtnnlon  baa  for  Its  object  to  simptify  and  Improve  the  eonstrectloii 
and  opemiK^r.  of  what  Is  known  as  a  twin  air  pumpi«  but  what  Is  herein  de»> 
VfnMitir^l  a  pumpinc  ensin^. 

^TtpiT^e  1  of  the  drawini:s  repn^eents  In  elevation,  partia]  sectioii,  aB  air 
pump  embodyini:  this  Invtentiouu** 
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The  claims  of  the  Hall  &  Gage  patent  in  issue  are  as  follows: 

'*l.  The  combination  of  two  pump  cylinders,  two  steam  cylinders  arranged 
In  line  respectively  with  said  pump  cylinders,  buckets  In  said  pump  cylinders, 
pistons  in  said  steam  cylinders,  and  piston  rods  connecting  said  pistons  and 
buckets,  valves  for  said  steam  cylinders  to  control  the  admission  of  steam 
thereto  and  the  movements  of  the  pistons  therein,  a  valve-drlvlng  engine  con- 
nected with  and  to  positively  move  said  valves,  a  valve  mechanism  for  said 
valve-drivlng  engine,  a  rocking  beam  pivoted  at  Its  middle  and  connected  at 
its  ends  with  and  to  be  rocked  by  said,  piston  rods,  and  a  connection  between 
said  beam  and  valve  mechanism  whereby  the  movements  of  the  valve-driving 
engine  are  positively  controlled  by  the  vibration  of  the  beam  and  the  move- 
ments of  the  main  steam  valves  for  the  steam  cylinders  by  the  valve-drlvlng 
engine,  substantially  as  described. 

"2.  The  combination  of  two  pump  cylinders,  an  entablature  supported  above 
the  same  and  sustaining  thereupon  two  steam  cylinders  In  line  respectively 
with  said  pump  cylinders  and  having  their  pistons  connected  with  buckets  in 
said  pump  cylinders  by  common  piston  rods,  a  bracket  on  the  under  side  of 
said  entablature,  a  beam,  D,  comprising  two  members  pivoted  in  said  bracket 
and  having  its  opposite  ends  connected  with  and  at  opposite  sides  of  the 
said  piston  rods,  a  valve-drlvlng  engine  having  its  valve  mechanism  connected 
with  and  operated  by  said  beam,  and  valves  to  control  the  admission  of  steam 
to  the  steam  cylinders  respectively  actuated  by  said  valve-driving  engine,  sub- 
stantially as  described." 

It  may  be  observed,  with  respect  to  the  valves  and  valve-controlling 
mechanism,  that  claim  1  includes  the  following  elements : 

(1)  Valves  for  said  steam  cylinders  to  control  the  admission  of  steam 
thereto  and  the  movements  of  the  pistons  therein. 

(2)  A  valve-driving  engine  connected  with  and  to  positively  move 
said  valves. 

A  valve  mechanism  for  said  valve-driving  engine. 
A  connection  between  the  beam  and  valve  mechanism  whereby 
the  movements  of  the  valve-driving  engine  are  positively  controlled  by 
the  vibration  of  the  beam  and  the  movements  of  the  main  steam  valves 
for  the  steam  cylinders  by  the  valve-driving  engine. 

The  complainant's  pump,  constructed  in  accordance  with  these  pat- 
ents, is  known  as  the  "Blake  Twin  Bucket  Air  Pump." 

The  evidence  shows  the  immediate  acceptance  and  extensive  use  of 
this  pump  as  a  high-grade  pump  for  condenser  purposes.  It  further 
shows  that  the  high-grade  air  pumps  in  use  at  this  time  were  unsatis- 
factory, that  a  need  was  felt  among  engineers  for  a  more  efficient 
vacuum  pump  especially  for  marine  use,  and  that  the  patented  pump 
at  once  met  the  need. 

In  the  official  report  of  the  Board  of  Trial  on  the  trial  trip  of  the 
Minneapolis,  published  in  November,  1894,  the  year  the  patents  in  suit 
were  issued.  Commander  WiUits  said  respecting  these  pumps : 

"The  operation  of  the  main  air  pumps  simply  emphasized  the  justice  of  the 
claim  of  this  class  of  pumps  for  highest  honors.  Not  only  did  they  do  remark- 
ably efficient  duty  at  the  smallest  cost  in  power,  but  the  regularity  and 
certainty  of  their  action  and  their  low  speeds  conduced  to  other  efficiencies  by 
reducing  to  a  mlialmum  all  anxiety  on  the  part  of  those  in  charge  of  the 
running  of  the  machinery  regarding  their  possible  stoppage  or  breakdown,  or 
of  sudden  and  excessive  change  of  speed.  Those  who  have  had  experience 
with  the  crank  air  pumps  (however  well  they  may  be  made,  in  theory,  to 
operate)  cannot  fall  of  comfort  in  the  knowledge  of  the  adoption,  of  the  Blake 
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vertical  twin  cylinder  air  pump  for  our  latest  cruisers.  Here,  at  about  only 
16  double  strokes  per  minute,  these  pumps  maintained  a  steady  vacuum  of 
over  25  Inches,  at  a  cost  of  but  little  more  than  30  horse  power  for  all  three 
double  pumps,  and  with  the  main  engines  aggregating  over  20,000  horse  pow- 
er. This  power  of  air  pump  Is  only  about  one  sixth  (!/«)  of  one  per  cent,  of 
the  horse  power  of  the  main  engines." 

Commander  Willits  also  testified  in  this  case  as  follows : 

"The  opinion  expressed  In  this  article  regarding  the  efficiency  and  excel- 
lence of  the  twin  air  pump  noted  was  based  upon  its  very  superior  perform- 
ance in  comparison  with  anything  we  had  ever  had  before  the  introduction  of 
this  tyi>e  in  other  naval  vessels.  For  many  years  since  the  beginning  of  the 
adoption  of  modern  machinery,  prior  to  which  the  air  pumps  were  generally 
of  the  attached  character  on  horizontal  engines  (frequently  horizontal  piston 
air  pumps,  double-acting),  we  had  been  trying  to  get  an  efficient  independent 
air  pump,  in  the  sense  of  a  pump  detached  from  the  main  engine  entirely.  As 
far  as  my  knowledge  goes  from  the  time  I  graduated  and  up  to  the  trial  of 
the  New  York,  which  was  Just  prior  to  the  Minneapolis,  we  had  been  wrest- 
ling with  the  matter,  and  had  made  several  attempts  to  secure  a  desirable 
pump,  resulting  in  the  producrlon  of  both  the  crank  and  fly-wheel  combined 
air  and  circulating  pump  and  crank  and  fly-wheel  independent  pump,  but 
nothing  had  been  at  all  satisfactory.  It  was  in  this  comparison  and  in  noting 
its  superiority,  both  in  power  economy  and  In  every  other  respect,  that  the 
opinion  therein  was  based." 

Upon  this  point  Mr.  Bourne,  chief  engineer  of  the  complainant,  tes- 
tified as  follows : 

*'The  twin  air  pumps  referred  to  have  come  into  general  use  on  shipboard, 
as  well  as  in  power  plants  on  land,  wherever  high-grade  machines  and  high 
vacuum  are  required.  These  pumps  have  been  very  generally  used  in  the  ves- 
sels of  the  United  States  navy:  a  very  large  number  of  the  most  important 
battleships  and  cruisers,  as  well  as  revenue  cutters,  torpedo  boat  destroyers, 
being  so  fitted.  Some  of  the  most  important  of  these  vessels  are  the  following> 
battleships  and  cruisers:  Massachusetts,  Indiana,  Iowa,  Georgia,  Nebraska, 
Virginia,  Louisiana,  Minnesota,  Kansas,  New  York,  Brooklyn,  Columbia, 
Minneapolis,  Colorado,  Pennsylvania,  West  Yirginia,  Maryland,  Tennessee, 
Charleston,  and  others.  In  addition  to  being  used  in  tlie  navy,  these  pumps 
are  largely  used  In  the  merchant  marine  in  many  of  the  largest  ocean-going 
and  lake  steamships  and  in  a  very  large  number  of  important  ferryboats  and 
In  many  large  tugboats  and  dredges,  and  in  very  many  well-known  steam 
yachts.  Some  of  the  best  known  ocean-going  steamships  fitted  with  these  twin 
air  pumps  are  the  Kaiser  Wilhelm  der  Grosse,  Hamburg,  Princess  Irene,  Koe- 
nig  Albert,  Deutschland,  New  York,  Philadelphia,  La  Lorraine,  La  Savoie.  In 
addition  to  the  extensive  use  of  these  pumps  on  shipboard,  as  above  outlined, 
many  of  the  largest  electric-light  and  electric-traction  power  plants  through- 
out the  United  States  are  fitted  with  these  pumps,  on  account  of  the  extreme 
reliability  of  these  pumps  and  the  avoidance  thereby  of  any  danger  of  loss 
of  power,  which  is  of  great  importance  in  these  plants.  Altogether,  the  George 
F.  Blake  Manufacturing  Company  and  its  successors,  the  complainant,  have 
built  and  sold  over  $1,000,000  worth  of  these  twin  air  pumps. 

"Int  51.  Can  you  give  the  court  any  idea  of  how  rapidly  these  pumps  were 
introduced,  or  what  favor  they  met  with  when  they  were  first  introduced  by 
the  Blake  Company? 

"Ans.  These  pumps,  when  first  introduced  by  the  Blake  Company,  sprung 
at  once  into  popularity ;  a  large  number  of  sales  being  made  even  in  the  first 
few  years  after  the  first  pump  was  buUt  These  pumps  met  with  especial  fa- 
vor in  naval  vessels,  as  the  government  engineers  and  designers  had  been 
striving  for  a  long  time  to  design  or  get  hold  of  an  independent  air  pump 
which  would  satisfactorily  meet  their  needs.  The  earlier  cruisers  and  naval 
▼cssols,  built  prior  to  the  Introduction  of  the  Blake  twin  air  pump,  were 


Digitized  by 


Google 


270  163  FBDBRAL  REPOBTBB. 

fitted  with  various  kinds  of  air  pnmps ;  a  large  number  of  them  being  of  tlie 
fly-wheel  type.  None  of  these  earlier  air  pumps  were  satisfactory,  and  many 
might  be  called  failures.  The  introduction  of  the  twin  air  pump  completely 
met  the  demand  of  the  naval  engineers  for  a  satisfactory  independent  air 
pump,  which  Is  evidenced  by  the  large  number  of  this  type  of  pump  sold  for 
naval  vessels  during  the  first  few  years  after  the  pump  was  Introduced ;  the  larjp- 
(Br  vessels  built  at  that  time  being  almost  universally  supplied  with  this  pump. 
"This  pump  has  become  so  widely  known  and  given  such  general  satisfac* 
tion  as  to  have  become  the  standard  type  where  a  high-grade  air  pump  is  de- 
sired and  high  vacuum  is  to  be  maintained.'* 

To  the  same  effect  is  the  testimony  of  complainant's  expert.  Free- 
man: 

"They  early  secured  the  attention  of  engineers,  and  such  favorable  atten- 
tion that  they  have  largely  replaced  all  other  forms  of  air  or  vacuum  pumps 
for  marine  service,  and  have  been  largely  adopted  by  the 'United  States  and 
foreign  navies  for  war  vessels,  and  they  are  also  in  extensive  use  in  station- 
ary power  plants  where  a  high  vacuum  and  efficient  service  are  required." 

The  evidence  further  shows  that  among  the  practical  results  secured 
by  this  pump  were  a  high  vacuum,  efficiency,  reduction  in  power  con- 
sumed, reliability,  slow  speed,  lightness,  and  compactness  of  structure. 

The  evidence  further  shows  that  these  pumps  possessed  several 
special  advantages : 

First.  The  air  pump  automatically  adjusts  itself  to  the  varying  con- 
ditions of  the  condenser;  the  speed  varying  with  the  amount  of  air 
and  water  coming  from  the  condenser,  and  the  pump  slowing  up  in 
case  of  gulps  of  water  coming  over,  so  as  to  avoid  shock  and  strain. 
This  automatic  adjustment  aids  greatly  in  maintaining  a  high  vacuum 
and  preventing  damage  to  the  pump. 

Second.  The  speed  of  the  pump,  apart  from  this  automatic  adjust- 
ment, may  be  readily  regulated  to  the  speed  which  is  found  best  suited 
to  the  running  conditions  of  the  condenser  and  engine  with  which  the 
pump  is  used.  The  speed  is  not  dependent  upon  crank  and  fly-wheel 
operation,  nor  upon  the  speed  of  a  circulating  pump. 

Third.  The  movement  of  the  buckets  is  controlled  by  the  pressure 
in  the  air  pump  cylinders,  so  that,  the  pressure  bein^  small  at  the 
beginning  of  the  stroke,  on  account  of  the  air  in  the  cylmders,  a  jump 
of  each  bucket  during  the  first  part  of  the  stroke  takes  place,'  this 
jump  being  very  quick  and  extending  through  a  large  portion  of  the 
stroke,  until  the  bucket  strikes  the  water  on  the  down  stroke,  or  the 
water  strikes  the  head  valves,  if  these  be  used,  on  the  up  stroke,  when 
the  bucket  slows  down  and  moves  very  slowly  during  the  rest  of  the 
stroke.  This  jump  is  of  importance  in  securing  a  high  vacuum,  by 
acting  to  open  the  valves  in  the  bucket  quickly,  and  thus  getting  the 
air  out  of  the  condenser  quickly. ' 

Respecting  the  advantages  of  this  jump  action,  Mr.  Freeman  tes- 
tifies as  follows : 

"When  in  action,  the  pump  operates  differently  from  the  ordinary  pump; 
the  peculiarity  of  the  operation  being  that  during  the  first  part  and  usually 
the  greater  part  of  its  stroke  it  moves  very  quickly,  and  during  the  latter  part 
of  its  stroke  it  moves  very  slowly.  This  peculiar  action  results,  in  part,  from 
the  fact  that  the  pump  is  not  operating  upon  a  fluid  of  uniform  density  like 
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water,  but  upon  two  fluids,  air  and  ^ater,  which  differ  greatly  in  their 
physical  properties.  Not  only  is  the  air  much  less  dense  than  the  water,  but 
it  is  compressible,  and  yery  much  rarefied,  as  it  comes  from  the  condenser 
together  with  the  water,  and  where  the  condenser  is  a  surface  condenser  the 
▼olume  of  the  water  is  very  small  as  compared  with  the  volume  of  air,  which 
in  its  rarefied  condition  is  to  be  pumped  out  of  the  condenser  so  as  to  main« 
tain  a  proper  vacuum  therein.  By  reason  of  the  quick  movement  of  the  pump 
buckets  during  the  first  part  of  their  strokes,  an  especially  eflQclent  with- 
drawal of  the  air  and  water  from  the  condenser  is  effected,  thus  enabling  a 
materially  better  vacuum  to  be  maintained  in  the  condenser  with  a  given  size 
pump  than  would  otherwise  be  the  case." 

Upon  this  point  Mr.  Bourne  testifies: 

"In  addition,  the  two  buckets  connected  by  a  beam  take  advantage  of  the 
fact  that  during  the  first  part  of  the  stroke  of  an  air  pump  the  pump  piston 
or  bucket  is  compressing  the  air  which  has  come  in  from  the  condenser  with 
the  water,  and  during  the  latter  part  of  the  stroke  is  pumping  nearly  solid 
water.  On  account  of  this  condition  existing  in  the  air  cylinder,  a  direct  act- 
ing air  pump  makes  the  first  part  of  its  stroke  at  a  much  higher  velocity  than 
it  can  make  the  latter  part,  as  during  the  latter  part  it  is  handling  water,  and 
the  moving  parts  meet  with  a  considerable  resistance,  whereas,  during  the 
first  part  of  the  stroke,  comparatively  little  resistance  is  met  At  the  instant 
the  pump  bucket  brings  up  on  the  water  the  speed  of  the  moving  parts  is 
materially  and  suddenly  checked.  Now,  on  account  of  this  high  velocity  or 
Jump  action  during  the  first  part  of  the  stroke,  the  pump  valves  open  more 
quickly  and  more  widely  than  would  be  the  case  if  the  pump  piston  made 
Its  stroke  at  a  comparatively  uniform  velocity  throughout  Pump  valves,  as 
Is  stated,  opening  more  quickly  and  wider,  the  water  and  air,  particularly  the 
latter,  are  taken  out  of  the  condenser  more  quickly,  due  to  this  jump  action, 
than  would  be  the  case  if  this  did  not  occur.  The  air  coming  into  the  con- 
denser with  the  steam  from  the  low  pressure  cylinder  tends  to  become  thor- 
oughly mixed  with  same  and  to  expand  to  many  times  Its  original  volume. 
It  thus  becomes  essential  to  get  this  air  out  of  the  condenser  before  this  ex- 
pansion has  taken  place  or  has  progressed  to  an  appreciable  extent** 

Upon  the  same  point  Commander  Wiliits  testifies: 

**The  'Jump,*  as  you  call  It,  at  the  beginning  of  each  upward  stroke  of  a  di- 
rect-acting vertical  single-acting  bucket  pump,  is  due  to  the  vapor  and  space 
unfilled  by  solid  water  between  the  bucket  and  the  head  valves,  and  the  mo- 
ment the  water  strikes  the  head  valves  or  vapor  is  compressed  to  the  point  of 
lifting  these  valves,  the  action  of  the  pump  is  steadied.  The  advantage  also 
gained  by  this  Jump  is  that  it  seats  the  bucket  valves  quickly  and  sharply, 
preventing  any  back  drain  which  might  occur  with  a  slow-seating  valve,  and 
opens  the  suction  valve  in  the  suction  chamber,  or  foot  valves,  as  they  are 
called,  at  once,  and  gives  ample  time  for  the  refilling  of  the  lower  part  of 
the  pump  barrel  with  water  from  the  condenser.  I  consider  this  quick  initial 
motion  as  of  very  considerable  advantage  in  the  above  respect" 

The  defendant's  witnesses  do  not  contradict  in  any  substantial  way 
the  foregoing  testimony  as  to  the  commercial-  use,  practical  results, 
and  special  advantages,  of  the  Blake  twin  bucket  air  pump,  nor  do 
they  deny  that  these  advantages  are  due  in  large  measure  to  the  em- 
bodiment therein  of  the  Whiting  &  Wheeler  invention. 

At  this  time,  or  before  the  introduction  of  the  complainant's  pump, 
the  prior  art  disclosed  two  general  types  of  vertical  bucket  air  pumps; 
those  which  arc  attached  to  and  controlled  by  the  main  engine,  and 
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those  which  arc  controlled  by  a  separate  engine,  and  which  are  known 

as  independent  air  pumps. 

The  prior  art  also  disclosed  two  types  of  independent  vertical 
bucket  air  pumps;  the  crank  and  fly-wheel  type,  and  the  combined 
air  and  water  circulating  pump. 

There  also  existed  in  the  prior  art  wholly  independent  horizontal 
double-acting  piston  air  pumps. 

A  brief  consideration  of  these  several  prior  types  of  air  pumps  is 
necessary  in  order  to  understand  their  bearing  upon  the  patents  in  suit 

1.  Attached  vertical  bucket  air  pumps  controlled  by  the  main  en- 
gine: This  seems  to  have  been  the  common  type  of  high-grade  air 
pump  before  the  Blake  twin  bucket  pump.  It  is  admitted  that  there 
were  serious  objections  to  this  class  of  pumps,  among  which  it  is  only 
necessary  to  mention  that  the  movements  of  the  pump  are  controlled 
by  the  movements  of  the  main  engine.  As  the  Whiting  &  Wheeler 
patent  says : 

**It  is  advantageous  to  make  use  of  a  separate  engine  to  (Urlve  the  air  pump, 
In  order  that  the  vacuum  In  the  condenser  may  be  maintained  Independently 
of  the  moTement  of  the  main  engine.*' 

2.  Independent  crank  and  fly*-wheel  vertical  bucket  air  pumps:  In 
this  type  of  pumps  the  steam  cylinder  acted  on  the  pump  through  a 
crank  and  fly-wheel.  In  other  words,  the  movements  of  the  buckets 
were  controlled  by  a  crank  and  fly-wheel.  The  evidence  shows  that 
there  were  objections  to  this  class  of  pumps,  and  that  comparatively 
few  were  made  and  sold.  Among  the  objections  were  high  and  con- 
stant speed,  inability  to  adapt  itself  to  varying  conditions  of  load,  and 
irregularity  in  the  vacuum  action. 

3.  The  Aries  combined  air,  water  circulating,  and  feed  pump: 
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The  Aries  type  of  pump  is  illustrated  in  the  above  cut.  In  this 
organization  the  movements  of  the  bucket  are  controlled  by  the  cir- 
culating and  feed  pumps.  The  evidence  shows  that  there  were  many 
objections  to  this  type  of  pump,  and  that  not  more  than  10  were  placed 
upon  the  market. 

4.  The  Coryell  combined  air  and  water  circulating  pump: 


r~\ 


The  Coryell  pump  is  illustrated  in  the  above  cut.  This  pump  is  a 
twin  bucket  air  pump  combined  with  a  double-acting  horizontal  water 
circulating  pump.  The  circulating  pump  operates  the  air  pump.  The 
evidence  shows  that,  although  the  Coryell  pump  was  superior  to  other 
air  pumps,  it  had  important  defects,  and  that  not  over  12  of  these 
pumps  were  sold  in  10  years ;  the  last  sale  being  prior  to  1894. 

5.  Absolutely  independent  horizontal  double-acting  piston  air  pumps : 
An  example  of  this  type  of  pump  is  found  in  the  Knowles  independent 
air  pump  and  condenser.  This  pump  is  illustrated  in  the  following 
cut: 
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The  evidence  shows  that  this  was  a  comparatively  cheap  pump,  and 
that  it  did  not  meet  the  demand  for  a  high  vacuum  pump ;  also,  that 
it  contained  many  objectionable  features,  such  as  the  change  of  di- 
rection and  churning  of  the  fluid,  the  lack  of  valve  sealing,  the  loca- 
tion of  the  valves  outside  the  cylinder,  etc. 

The  evidence  further  shows  that  the  vertical  bucket  air  pump  was 
known  as  the  best  type  of  air  pump  for  condenser  purposes.  The 
advantages  of  the  vertical  bucket  air  pump,  as  compared  with  the 
horizontal  air  pump,  are  stated  as  follows : 

"First  The  inlet  valves  can  be  placed  much  lower,  thus  decreasing  the  dis- 
tance that  the  water  from  the  condenser  has  to  be  lifted,  and  frequently  per- 
mitting this  water  to  drain  Into  the  suction  chamber  of  the  pump,  thus  con- 
tributing to  a  higher  vacuum. 

'^Second.  The  direction  of  flow  of  the  air  anil  water  throu^  the  pump  Is 
never  changed. 

"Third.  For  the  same  reason  there  is  no  churning  and  mixing  together  of 
the  air  and  water  by  which  the  air  might  be  prevented  from  rising  to  the  top. 

"Fourth.  All  the  vapors  tend  to  rise,  thus  helping  the  vacuum. 

"Fifth.  If  head  valves  are  employed,  the  air  does  not  have  to  be  discharged 
against  atmospheric  pressure.  'This  is  very  important  in  assisting  to  obtain 
a  high  vacuum.' 

"Sixth.  The  valves  are  all  well  sealed,  being  covered  with  water,  which  pre- 
vents the  leakage  of  air  back  to  the  condenser. 

"Seventh.  The  valves  can  be  made  more  accessible." 

From  this  review  of  the  air  pump  art  it  appears  that  at  the  time 
of  the  inventions  covered  by  the  patents  in  suit  the  advantages  of  an 
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independent  air  pump  driven  by  a  separate  engine  were  recognized. 
It  was  also  known  that  the  vertical  bucket  pump,  as  compared  with  the 
horizontal  air  pump,  was  Jhe  best  type  of  pump  for  high-vacuum 
work.  The  art,  however,  had  advanced  no  further  than  the  produc- 
tion of  independent  vertical  bucket  air  pumps  controlled  either  by  a 
crank  and  fly-wheel  or  by  a  circulating  pump,  and  these  pumps  had 
proved  unsatisfactory.  The  Blake  twin  bucket  air  pump  therefore 
marks  a  distinct  advance  in  the  art,  in  that  it  was  the  first  vertical 
bucket  air  pump  which  was  not  only  independent  of  the  main  engine, 
but  which  was  also  independent  of  control  by  a  crank  and  fly-wheel 
or  by  a  circulating  pump. 

The  fundamental  defense  in  this  case  is  that  the  patents  in  suit  are 
void  for  want  of  invention  in  view  of  the  prior  art.  In  the  able  and 
exhaustive  brief  of  defendant's  counsel,  this  defense  is  stated  as  fol- 
lows: 

"First.  The  pumps  of  the  patents  In  suit  differ  merely  in  minor  details 
from  prior  pumps  and  involve  no  invention  whatever.  The  patents  do  not  sug- 
gest any  new  result  or  method  of  operation,  and  none  such  is  involved  in  the 
use  of  the  patented  structure.  The  patents  purport  to  be  only  for  rearrange- 
ments of  old  features;  the  merit  of  these  rearrangements,  according  to  the 
patents  themselves  and  in  fact,  residing  only  in  shape,  strength,  and  propor- 
tion of  parts.  The  pump  is  said  to  be  compact  and  to  occupy  little  space.  The 
various  parts  are  said  to  be  convenient  of  access.  IDven  in  these  particulars 
nothing  was  done  by  the  patentees  except  to  select  and  to  arrange  from  and 
in  accordance  with  the  prior  art.  The  precise  vertical  bucket  positively  driv- 
en twin  air  pumps  of  the  patents  in  suit,  connected  by  a  walking-beam  as  in 
those  patents,  were  disclosed  in  the  prior  CJoryell  patent,  where  they  are  found 
organized  and  operating  exactly  as  in  the  case  of  the  patented  pumps.  In  the 
patented  construction  the  Coryell  vertical  bucket  positively  driven  twin  air 
pumps  are  simply  driven  in  a  different  way  from  that  shown  In  CJoryell,  name- 
ly,  in  exactly  the  way  in  which  the  *Arie8*  pump,  the  Chiswlck  pump,  and  all 
the  many  direct-acting  self-supporting  pumps  in  the  record  were  driven.  Be- 
ing self-supporting  vertical  pumps,  the  patented  pumps  were,  of  course,  in- 
corporated in  a  suitable  frame,  which  was  that  almost  invariably  employed  in 
the  art  for  a  self-supporting  pump. 

"Second.  The  patents  in  suit  are  absolutely  anticipated  by  the  Chiswick 
pump.  The  pumps  of  the  patents  in  suit  are  the  same  as  the  Chiswick  pump, 
except  for  insignificant  details  of  fr^me  construction  which  the  defendant 
does  not  use.  Certain  additional  features  appearing  in  the  Chiswick  pump  do 
not  affect  its  complete  identity  with  the  patented  pumps  for  all  the  purposes 
of  this  case. 

"Third.  The  only  possible  way  of  saving  the  patents  is  to  Umit  them  to 
minute  details  of  construction  which  the  defendant  does  not  use.  The  file- 
wrapper  and  contents  of  the  earlier  patent  show  that  it  was  the  intention  of 
the  applicants  and  of  the  Patent  Ofi^ce  that  that  patent  should  be  so  limited. 
The  prior  art  requires  such  limitation  as  to  both  patents.  The  defendant's 
pump  does  not  have  these  details  of  construction,  and  therefore  does  not  In- 
fringe." 

There  is  the  further  defense  that,  if  the  alleged  jump  action  in  the 
patented  pumps  when  used  as  air  pumps  had  any  advantage  which 
was  not  present  in  the  prior  art,  the  patents  cannot  be  so  construed 
as  to  give  them  any  benefit  from  this  consideration,  in  view  of  the 
fact  that  the  patents  describe  the  invention  and  structure  as  equally  in- 
volved when  the  pump  is  used  as  a  combined  air  and  water  pump,  or 
as  a  water  pump;  in  other  words,  that  patentability  cannot  be  sup- 
ported by  the  alleged  merits  of  the  patented  pumps  when  used  only 
as  air  pumps. 
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The  defendant  also  contends  that  the  same  advantages  which  are 
claimed  for  the  patented  pump  are  found  in  the  pumps  of  the  prior 
art,  and  that  the  alleged  jump  action  has  no  beneficial  effect,  and  is 
based  upon  an  erroneous  theory. 

These  several  grounds  of  defense  call  for  the  consideration  of  the 
patents  in  suit  in  four  aspects:  (1)  The  proper  interpretation  of  the 
patents;  (2)  anticipations  in  the  priot  air-pump  art;  (3)  anticipa- 
tions in  the  prior  pump  art  generally;  (4)  the  merits  of  the  patented 
pump. 

1.  It  is  true  the  patents  on  their  face,  especially  the  Whiting  & 
Wheeler  patent,  relate  largely  to  structural  details  and  the  arrange- 
ment of  the  different  parts  of  the  structure.  It  is  also  true  that  the 
patents  do  not  mention  any  new  mode  of  operation  or  any  new  re- 
sults. In  construing  these  patents,  however,  these  considerations  are 
immaterial,  provided  the  pump  structure  disclosed  in  the  patents  and 
covered  by  the  claims  does  in  fact  contain  a  new  mode  of  operation, 
and  does  in  fact  produce  new  results.  The  failure  of  the  patents  to 
state  these  merits  does  not  prohibit  the  court  from  taking  them  into 
consideration  in  determining  the  question  of  patentable  novelty,  neither 
does  it  limit  the  scope  of  the  inventions.  These  patents  are  for  a 
structure,  and  the  patentees  are  clearly  entitled  to  the  benefit  of  all 
the  advantages  which  that  structure  possesses  over  prior  structures 
intended  to  accomplish  a  similar  purpose. 

It  is  also  true  that  the  Whiting  &  Wheeler  patent  states  that  the 
object  of  the  invention  is  "to  apply  a  direct-acting  engine  to  the  air 
pump  or  combined  air  and  circulating  pump,"  also  that  the  pump 
"cylinders,  A  and  A',"  may  be  used  as  a  combined  air  and  water  cir- 
culating pump,  or  as  a  water  circulating  pump,  and  the  claims  cover 
these  several  uses  of  the  structure  shown  in  the  drawings.  At  the 
same  time  there  is  no  doubt  that  the  primary  object  tiiat  Whiting  & 
Wheeler  had  in  mind  was  the  use  of  this  structure  as  an  air  pump. 
This  being  so,  the  fact  that  the  pump  may  also  be  used  as  a  combined 
air  and  water  pump,  or  as  a  water  pump,  cannot  deprive  the  patentees, 
in  determining  the  question  of  invention,  of  the  weight  which  should 
be  given  to  the  merits  which  attach  to  the  use  of  the  pump  as  an  air 
pump.  This  is  not  the  case  of  a  preferred  structure,  but  only  of  the 
use  to  which  the  structure  shown  in  the  drawings  and  covered  by 
the  claims  may  be  put.  It  would,  indeed,  be  an  unjust  and  novel 
doctrine  to  hold  that  a  patentee  is  to  be  deprived  of  the  benefits  which 
may  characterize  the  use  for  which  the  patented  structure  was  mainly 
designed. 

2.  In  the  prior  air-pump  art  the  pumps  relied  upon  as  anticipations 
are  the  Coryell  pump  and  the  Aries  pump.  As  may  be  readily  seen 
from  the  foregoing  cuts,  there  is  a  wide  difference  in  construction 
between  the  patented  pump  and  these  prior  pumps.  There  is  also  an 
essential  difference  in  mode  of  operation,  since  in  the  Coryell  pump 
the  air  pump  is  controlled  by  the  water  circulating  pump,  and  in  the 
Aries  pump  the  air  pump  is  controlled  by  the  water  circulating  and 
feed  pumps. 

3.  la  the  general  pump  art  the. defendant  relies  mainly  on  the  Chis- 
wick  pump  as  an  anticipation.  This  pump  is  illustrated  in  the  fol- 
lowing cut: 
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The  Chiswick  pump  is  a 
large  bucket  and  plunger 
pump  used  for  pumping 
sewage,  and  it  belongs  to  an 
entirely  different  type  of 
pump  from  the  air  pump. 
The  construction  of  a  sew- 
age pump  and  the  construc- 
tion of  an  air  pump  for  the 
condenser  of  a  steam  engine 
manifestly  present  very  difr 
,  ferent  problems.  The  Chis- 
wick sewage  pump,  in  our 
i  opinion,  would  not  have  af- 
forded any  suggestion  as  to 
the  way  to  solve  the  prob- 
lem of  a  high-grade  inde- 
pendent air  pump  for  vac- 
cuum  purposes.  Further 
than  this,  viewed  merely  as 
a  structure,  the  Chiswick 
pump  differs  in  important 
particulars  from  the  patent- 
ed pump,  as  may  be  seen  by 
a  comparison  of  the  draw^ 
ings  which  are  given  above. 
While  it  may  appear  that 
the  separate  elements  of  the 
three  claims  of  the  Whiting 
&  Wheeler  patent  and  the 
first  two  claims  of  the  Hall 
&  Gage  patent,  broadly 
speaking,  are  found  in  the 
Chiswid:  pump,  yet  it  is 
also  true  that  these  claims, 
when  read  in  connection 
with  the  drawings  and  spec- 
ifications of  the  patents, 
cover  a  pump  structure 
which  is  not  found  in  the 
Chiswick  pump  or  in  any 
of  the  numerous  prior 
pumps  shown  in  this  vo- 
luminous record. 

Upon   a   comparison   of 
the  Chiswick  and  other  pri- 
or pumps  with  the  Whiting^ 
&  Wheeler  structure,  it  may* 
be  said  that  the  real  essence  of  the  Whiting  &  Wheeler  invention 
does  not  reside  in  the  separate  elements  which  make  up  the  subject- 
matter  of  the  claims;   in  other  words,  it  does  not  reside  in  the  two 
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vertical  pump  cylinders  with  their  buckets  and  valves,  nor  in  the 
direct-acting  engine,  nor  in  the  frame,  nor  in  the  walking-beam  pivot- 
ed upon  a  bearing  extending  downward,  nor  in  the  link  connections, 
nor  does  it  reside  in  the  festtures  of  compactness  and  accessibility; 
but  the  real  essence  of  the  invention  is  found  in  the  fact  that  Whit- 
ing &  Wheeler  were  the  first  to  embody  in  a  structure  a  vertical  twin 
bucket  air  pump  in  combination  with  a  direct-acting  ertgine,  in  which 
structure  the  movements  of  the  pump  buckets  are  not  controlled  by 
the  main  engine,  nor  by  a  crank  and  fly-wheel,  nor  by  a  water  cir- 
culating pump.  This  is  the  really  important  novelty  of  the  Whiting 
&  Wheeler  patent,  when  viewed  in  the  light  of  the  prior  art. 

And  with  respect  to  the  Hall  &  Gage  patent,  it  may  be  said  that  the 
essence  of  the  invention  consists,  first,  in  a  system  of  valves  and  valve- 
controlling  mechanism  for  two  steam  cylinders  placed  side  by  side, 
which  is  different  from  anything  shown  in  the  prior  art,  and  second, 
in  the,  combination  of  this  valve  mechanism  with  the  Whiting  &  Wheel- 
er twin  bucket  air  pump,  whereby  certainty  of  action  and  reliability 
in  the  operation  of  the  pump  are  secured. 

4.  As  to  the  merits  of  the  patented  pump,  the  defendant,  as  we 
have  already  said,  has  failed  to  meet  the  complainant's  proofs.  The 
immediate  acceptance  and  extensive  commercial  use  of  these  pimips 
are  not  questioned.  Nor  do  the  defendant's  witnesses  undertake  to* 
contradict  by  satisfactory  testimony  the  evidence  with  respect  to  the 
high  vacuum  and  other  practical  results  secured  by  these  pumps,  and 
the  special  advantages  they  possess  in  the  way  of  automatic  adjust- 
ment, speed  regulation,  and  the  utilization  of  the  jump  action.  If  it 
be  true,  as  contended  in  the  defendant's  brief,  that  the  same  practical 
results  and  the  same  advantages  characterize  the  pumps  of  the  prior 
art,  these  facts  should  have  been  established  by  clear  and  satisfac- 
tory proofs.  The  inherent  weakness  of  the  defense  is  that  the  merits 
of  the  complainant's  pump  remain  substantially  unchallenged  upon 
the  record. 

The  defendant's  brief  discusses  at  length  the  jump  action.  It  is 
said  that  the  jump  action  was  always  present  in  independent  air  pumps, 
that  the  full  jump  action  was  undesirable  and  was  always  prevented, 
and  that  the  patents  in  suit  seek  to  control  the  jump  action.  As  to 
these  contentions,  the  defendant  is  clearly  right.  In  prior  independ- 
ent air  pumps  it  was  deemed  necessary  to  control  the  full  jump  action, 
and  the  patents  in  suit  seek  to  control  it.  There  is,  however,  this 
important  difference:  Among  the  means  employed  in  prior  inde- 
pendent vertical  bucket  air  pumps  to  control  the  jump  action  were 
the  crank  and  fly-wheel  and  the  water  circulating  pump,  while  in  the 
pump  of  the  patents  in  suit  these  means  of  control  have  been  dis- 
carded, so  that  we  have  a  greater  degree  of  jump  action  in  the  pat- 
ented pump  than  in  these  prior  pumps.  The  whole  question  there- 
fore of  the  jump  action,  in  this  case,  resolves  itself  into  the  inquiry 
whether  the  freer  jump  action,  or  the  greater  degree  of  jump  action, 
in  the  complainant's  pump,  is  in  fact  an  advantage. 

The  counsel  for  defendant  in  their  brief  undertake  to  show  that 
this  jump  action  cannot  have  any  beneficial  effect.  The  difficulty  with 
this  argument  is  that  the  defendant  has  introduced  little  or  no  evi- 
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dence  to  support  it.  In  other  words,  the  defendant  has  introduced  no 
substantial  testimony  to  contradict  the  full  and  positive  evidence  of 
complainant's  witnesses  to  the  eflfect  that  in  the  patented  pump  the 
initial  quick  movement  of  the  buckets,  or  the  first  part  of  the  jump 
action,  opens  the  valves  quickly,  and  thereby  secures  a  higher  vacuum. 
In  the.  absence  of  testimony  contradicting  this  action  of  the  complain- 
ant's pump,  it  AS  not  for  the  court  to  disregard  this  evidence,  and  to 
hold  that  this  feature  is  based  upon  an  unsound  theory.  We  must 
decide  this  case  upon  the  record  which  is -be  fore  us.  In  this  connec- 
tion, however,  we  may  say  that  there  seems  to  be  much  weight  in 
the  reasons  given  by  complainant's  witnesses  in  support  of  the  theory 
of  the  advantages  derived  from  this  jump  action  in  the  patented  pump. 

In  looking  at  the  prior  pump  art  as  illustrated  in  this  record,  it 
may  seem  a  comparatively  simple  thing  to  take  the  old  twin  bucket 
air  pump  of  the  Coryell  patent  and  combine  with  it  a  direct-acting 
engine  located  above  it.  It  may  also  seem  a  comparatively  simple 
thing,  in  view  of  the  prior  art,  to  supply  a  reliable  and  efficient  valve 
movement  for  this  structure.  But  it  must  be  remembered  that  Whit- 
•ng  &  Wheeler  were  the  first  to  devise  such  a  structure,  and  that  Hall 
&  Gage  were  the  first  to  devise  a  valve  mechanism  specially  adapted 
to  that  structure,  and  that  it  was  by  these  means  that  the  problem  of 
a  high-grade  air  pump  was  successfully  solved. 

In  an  art  so  highly  advanced  as  the  pump  art,  where  all  the  ele- 
ments which  enter  into  the  construction  of  a  pump  may  be  said  to  be 
old,  where  most  conceivable  conditions  of  use  have  been  presented  to 
engineers,  and  where  the  art  exhibits  the  greatest  variety  of  form 
and  structure,  it  is  impossible,  in  many  cases,  as  an  abstract  proposi- 
tion, to  draw  the  line  between,  invention  and  the  skill  of  the  designer. 
There  is,  however,  strong  evidence  of  invention,  where  we  have  pre- 
sented the  circumstances  such  as  exist  with  respect  to  the  patents  in 
suit,  namely,  a  demand  for  a  more  efficient  air  pump,  the  failure  of 
previous  efforts  to  meet  this  demand,  the  immediate  success  of  the 
patented  device,  and  its  great  utility.  It  may  also  be  observed  that, 
if  the  construction  of  a  successful  independent  vertical  bucket  air 
pump  by  the  elimination  of  the  crank  and  fly-wheel  and  the  circulat- 
ing pump  as  means  of  control  was  within  the  knowledge  of  any  skilled 
pump  designer,  it  is  remarkable  that  such  a  pump  was  not  built  as 
soon  as  it  appeared  that  the  existing  pumps  were  unsatisfactory.  Again, 
it  may  be  said  that  these  patents  belong  to  the  class  which  the  patent 
law  was  designed  to  protect,  inasmuch  as  they  cover  a  device  which 
is  new  and  useful,  and  which  immediately  met  a  public  want.  For 
these  reasons  we  are  of  the  opinion  that  these  patents  involved  the  ex- 
ercise of  the  inventive  faculty,  as  distinguished  from  mere  mechanical 
skill.  If,  however,  in  view  of  the  prior  art,  there  is  any  doubt  upon 
this  question  of  invention,  that  doubt  must  be  resolved  in  favor  of 
the  patents  by  reason  of  the  utility,  efficiency,  and  extensive  commer- 
cial use  of  this  air  pump. 

Upon  full  consideration  of  this  case,  we  agree  with  the  conclusions 
of  the  Circuit  Court  that  the  claims  of  the  Whiting  &  Wheeler  patent 
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and  the  first  two  claims  of  the  Hall  &  Gage  patent  cover  valid  com- 
binations, and  that  the  defendant's  pump  infringes  tiiese  claims. 

The  decree  of  the  Circuit  Court  is  affirmed,  and  the  appellee  re- 
covers its  costs  of  appeal. 


HILLARD  V.  RIQMINGTON  TYPEWRITER  00. 

(arcult  Court,  S.  D.  New  York.    July  24,  1908.) 

PATBHTft— Anticipation— IHFBOVEHBNTS  in  Ttpbwbiucr  Esoapemeiyts. 

The  HiUard  patents.  No.  564,874  and  No.  580,281,  cover  related  Improve- 
ments in  typewriters,  the  essential  feature  of  each  being  the  use  of  a 
beveled  dog  escapement,  and  are  void  for  anticipation  by  a  machine  made 
by  one  Diss  in  December,  1890,  which  contained  an  escapement  having 
every  essential  feature  of  those  of  the  patents. 

In  Equity.  Action  for  infringement  of  certain  claims  of  patents 
numbered  554,874,  dated  February  18,  1896,  and  580,281,  dated  April 
6,  1897,  both  issued  to  the  complainant  herein  and  both  relating  to 
improvements  in  typewriting  machines.  Patent  580,281  was  held 
valid  and  infringed  in  Hillard  v.  Fisher  Book  Typewriter  Co.  (C.  C.) 
151  Fed.  ,34,  affirmed  (C.  C.  A.)  159  Fed.  439,  certiorari  refused  by  Su- 
preme Court  February  24,  1908.  No.  554,874  has  never  been  adjudi- 
cated. 

John  C.  Kerr  and  Thomas  Ewing,  Jr.  (Thomas  B.  Kerr,  of  counsel), 
for  complainant. 

Henry  D.  Donnelly  (William  A.  Redding  and  Wm.  F.  Bissing,  of 
counsel),  for  defendant. 

HOUGH,  District  Judge.  Both  patents  in  suit  relate  to  a  small  but 
essential  part  of  typewriter  mechanism,  viz. :  'the  escapement,  and  the 
connection  between  them  is  so  close  that,  in  so  far  as  either  patent  is 
related  to  defendant's  alleged  infringement,  each  reveals  the  other. 
The  patent  already  adjudicated  (580,281)  may  be  conveniently  called 
the  "repulser"  patent,  and  the  other  similarly  denominated  the  "cam- 
ming back"  patent.  This  intimate  connection  between  the  two  inven- 
tions is  avowed  and  has  been  considered  by  the  courtis,  and,  although 
the  repulser  idea  was  fully  disclosed  in  the  earlier  camming  back  ap- 
plication, it  has  been  held  by  the  Circuit  Court  of  Appeals  proper  to 
"carve  out  of"-  the  earlier  application  the  repulser  thought,  and  to  re- 
serve it  as  the  subject  of  a  subsequent  patent 

The  opinion  of  the  trial  court  on  the  repulser  patent  sets  forth  with 
sufficient  fullness  the  claims  and  specifications  thereof.  Although  some 
claims  alleged  to  be  here  infringed  were  not  specifically  adverted  to  in 
the  Fisher  Case,  it  seems  unnecessary  to  again  set  forth  the  language 
of  the  patent,  inasmuch  as  it  is  admitted  that  the  substance  of  the  re- 
pulser invention  as  construed  in  the  reported  case  is  found  in  defend- 
ant's alleged  infringing  machine,  which  is  the  well  known  and  widely 
used  Remington  typewriter  No.  6.  The  gist  of  Hillard's  invention 
was  found  by  the  Circuit  Court  of  Appeals  to  be  "the  employment  of 
the  mainspring  which  had  previously  been  used  to  move  the  paper  car- 
riage only,  to  move  the  escapement  rocker  and  key  levers  back  to  their 
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normal  positions  after  the  finger  key  is  depressed  by  the  stroke  of 
the  operator/'  and  what  the  court  believed  to  be  new  with  Hiliard,  and 
therefore  entitled  to  protection,  was  "the  utilization  of  the  mainspring 
for  the  purpose  described."  It  is  by  this  interpretation  of  the  re- 
pulser  patent  that  the  Remington  No.  6  must  be  judged. 

The  application  for  the  camming  back  patent  was  tiled  May  13,  1892, 
renewed  November  21,  1894,  and  thereafter  very  extensively  changed 
and  amplified.  Of  the  claims  alleged  to  be  infringed  by  the  Reming- 
ton No.  6,  the  following  may  serve  as  examples : 

"9.  In  a  typewriter  escapement  two  engaging  and  disengaging  members,  one 
at  which  can  be  spaced  forward  step  by  step  with  respect  to  and  under  control 
of  the  other,  and  means  for  spacing  the  first-mentioned  member  backward  by 
the  Impact  of  the  said  other  member,  substantially  as  described. 

"10.  Id  a  typewriter  escapement,  the  combination  of  a  rack  which  can  be 
spaced  forward  step  by  step  with  respect  to  and  under  control  of  a  dog,  and 
means  for  spacing  the  rack  backward  by  the  impact  of  the  dog,  substantially  as 
described." 

Both  claims  were  added  after  November,  1894. 

This  patent  was  not  directly  involved  in  the  Fisher  Case,  but  was 
considered  by  the  court,  which  declared  that  the  essence  of  the  inven- 
tion covered  by  it  was  the  patentee's  "buckle  Joint  and  the  cam  for 
camming  the  carriage  back."  The  buckle  joint  was  made  just  as 
prominent  in  the  repulser  patent  as  it  was  in  the  camming  back  patent, 
yet  it  was  held  by  the  lower  court,  and  no  exception  taken  to  the  find- 
ing by  the  appellate  tribunal,  that  the  joint' was  not  of  the  essence  of 
that  invention,  and  defendant  could  not  escape  infringement  by  avoid- 
ing its  use.  The  train  of  reasoning  which  in  the  Fisher  Case  eliminat- 
ed the  buckle  joint  from  consideration  is  applicable  here. 

But  with  respect  to  the  camming  back  patent,  it  is  further  urged 
by  defendant  that  the  original  application  for  that  patent  disclosed  no 
means  of  camming  back  the  paper  carriage,  but  only  of  camming 
back  the  spacing  dog.  So  far  as  I  am  able  to  comprehend  the  vague 
and  elusive  language  of  the  original  application  for  the  camming  back 
patent,  I  believe  this  to  be  true;  but  it  is  also  true  that,  when  Hil- 
iard filed  that  application  in  1892,  he  was  at  pains  to  say  that  he  did 
not  limit  himself  to  combining  his  "carriage  retracting  mechanism" 
with  any  particular  let-off  mechanism,  etc.,  and,  since  the  whole  of  the 
voluminous  evidence  submitted  shows  clearly  that  these  inventions  are 
really  one,  it  does  not  seem  to  me  proper  to  give  to  the  camming  back 
patent  any  less  broad  and  generous  interpretation  than  has  been  ac- 
corded to  the  repulser  patent  by  the  Circuit  Court  of  Appeals. 

It  having  been  held  therefore  that  the  repulser  patent  is  to  be  under- 
stood in  a  broad  sense  and  without  reference  to  the  particular  con- 
struction shown  and  described  in  the  application  therefor,  so  that  the 
patent  covers  and  includes  any  typewriter  construction  wherein  car- 
riage propelling  power  acts  to  return  the  members  of  the  escapement 
and  the  parts  connected  therewith  including  the  finger  keys  and  type 
bars  to  their  normal  positions,  it  must  be  held  by  a  parity  of  reasoning 
that  the  camming  back  patent  covers  and  includes  any  typewriter 
construction  whereby  the  rack  and  attached  paper  carriage  can  be 
spaced  forward  step  by  step  with  respect  to  and  under  control  of  a 
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dog,  and  spaced  backward  by  the  impact  of  said  dog.  It  is,  of  course, 
obvious  that  varying  the  construction  by  attaching  the  dogs  to  the 
paper  carriage  while  separating  the  rack  therefrom  is  a  mechanical 
equivalent  not  preventing  infringement. 

The  scope  of  Hillard's  patents  having  been  thus  fixed  either  by 
controlling  decision  or  analogy  thereto,  the  relation  of  defendant's  es- 
capement to  that  invention  requires  statement.  This  litigation  is  singu- 
lar, in  that  there  does  not  exist,  and  never  has  existed,  any  commer- 
cial machine  made  or  sold  by  or  for  complainant  and  presenting  his 
own  embodiment  of  his  own  ideas.  So  far  as  the  business  world  is 
concerned,  these  are  paper  patents,  and  counsel  and  witnesses  alike 
have  reasoned  backward  from  the  defendant's  alleged  infringing  ma- 
chine and  pointed  out  therein,  not  imitations  of  anything  that  com- 
plainant ever  made,  but  reproductions  of  ideas  said  to  be  discover- 
able in  defendant's  claims  and  specifications. 

Following  this  method,  it  is  found  that  the  Remington  machine 
No.  6  has  what  is  known  as  a  "star  wheel"  escapement.  The  teeth  of 
this  wheel  successively  engage  with  the  dogs,  and  the  motion  permit- 
ted to  the  teeth  by  such  successive  engagements  is  by  well-known 
methods  passed  on  to  the  paper  carriage,  which  is  always  subject  to 
the  tension  of  the  mainspring.  The  star  wheel  is  admittedly  an  im- 
material variation  from  the  older  method  of  permitting  the  dog  faces 
to  engage  directly  with  the  rack  teeth.  In  the  position  of  rest  a  tooth 
of  the  star  wheel  rests  on  the  face  of  the  dog,  which  is  indifferently 
called  "stepping,"  "spacing,"  "loose,"  or  "limber"  by  the  witnesses. 
In  the  commercial  machine  the  working  face  of  the  stepping  dog  is 
beveled,  but  mainly  for  purposes  of  clearance,  and  such  bevel  is  not 
related  to  the  questions  discussed  further  than  that  the  presence,  ab- 
sence, or  degree  thereof  affects  the  "drop."  Upon  the  depression  of 
the  letter  key,  the  stepping  dog  is  retracted  or  rocked  toward  the 
operator.  The  spoke  of  the  star  wheel  in  detent  cannot  move  until  the 
stepping  dog  is  clear.  When  this  occurs  the  wheel  tooth  is  brought  in 
contact  with  the  other  dog,  indifferently  called  the  "rigid"  or  "holding" 
dog.  This  release  of  the  stepping  dog  and  engagement  of  the  wheel 
tooth  with  the  rigid  dog  occurs  before  the  letter  key  is  fully  depressed, 
and  it  is  obvious  that  the  length  of  stroke  necessary  for  disengage- 
ment from  the  stepping  dog  and  engagement  with  the  rigid  one  is 
a  matter  capable  of  adjustment  by  varying  the  width  of  one  dog  or 
the  other  or  the  relation  of  the  key  lever  to  the  rocker  connected  with 
the  dogs.  If  the  operator  strike  a  smart  or  sharp  blow  upon  the  key 
lever,  the  operation  of  printing  will  be  complete  at  or  almost  infini- 
tesimally  near  the  moment  of  contact  between  star  tooth  and  rigid 
dog,  for  the  effect  of  such  smart  blow  is  to  "kick  up"  the  letter  carry- 
ing arm  against  the  platen  and  effect  printing  with  a  slight  key  de- 
pression.   This  is  true  of  all  lever  machines  of  the  Remington  t)rpe. 

If,  however,  even  after  such  smart  blow  be  given,  pressure  on  the 
key  be  continued  until  it  is  depressed  to  its  utmost,  or  nearly  so,  the 
rigid  dog  is  further  retracted  by  the  operation  of  the  key  lever  on  the 
dog  rocker,  and  the  star  tooth  brought  into  more  forcible  contact 
with  the  beveled  face  of  the  rigid  dog,  which  bevel  presents  an  in- 
clined plane  perpendicular  to  that  of  carriage  movement,  and  at  an 


Digitized  by 


Google 


284  163  FEDERAL  REPORTER. 

angle  to  the  line  of  such  movement  of  approximately  35  degrees  in 
the  Remington  No.  6.  This  angle,  however,  varies  widely  in  the 
models  exhibited  and  illustrating  the  development  .of  the  art.  The 
effect  of  this  continued  pressure  upon  the  key  lever,  and  consequent 
movement  of  the  beveled  rigid  dog  against  the  star  tooth,  is,  in  simple 
language,  to  force  the  star  tooth  up  hill,  i.  e.,  up  the  inclined  plane  of 
the  bevel,  thereby  moving  fhe  star  tooth  in  such  a  direction  as  to  force 
the  paper  carriage  in  a  direction  opposite  to  the  pull  of  the  mainspring. 
This  backward  movement  of  the  paper  carriage  is  "camming  back," 
and  it  is  also  indicative  of  "repulsion,"  if  it  is  not  the  "repulser  effect" 
itself.  That  is,  one  effect  of  pressing  back  the  paper  carriage  against 
the  mainspring  pull  is  to  produce  a  back  pressure  at  the  letter  end  of 
the  key  lever,  because  that  lever  is  being  used  to  push  against  the 
mainspring  pull.  The  result  of  this  is  that  an  operator  too  careless  or 
inexpert  to  give  just  the  proper  "staccato"  blow  to  the  key  lever  is 
reminded  by  the  back  push  on  said  lever  that  it  is  time  to  let  go,  for 
the  operation  of  printing  is,  or  ought  to  be,  complete.  In  other  words, 
the  "repulser  effect"  is  but  the  difficulty  of  lifting  with  a  lever,  against 
the  weight  of  paper  carriage  plus  the  tension  of  the  mainspring,  and 
plus,  also,  the  friction  between  the  beveled  face  of  the  rigid  dog  and 
the  tooth  working  upon  it.  Or,  to  vary  the  statement,  the  movement 
which  is  "camming  back"  and  in  this  type  of  machine  produces  re- 
pulsion is  but  the  resultant  of  two  forces,  one  the  finger  pressure  of 
the  operator,  and  the  other  the  pull  of  the  mainspring.  As  soon  as 
the  finger  pressure  is  removed,  the  spring  of  the  dog  rocker,  assisted 
by  "repulsion,"  if -necessary,  moves  the  rigid  dog  away  from  the 
star  tooth,  the  stepping  dog  having  gone  forward  under  the  influence 
of  its  own  spring,  engages  the  next  tooth,  the  paper  carriage  moves 
forward  by  one  space,  the  stepping  dog  is  simultaneously  borne  back, 
and  the  parts  are  again  in  their  normal  position  of  rest. 

This  escapement  is  in  every  mechanical  aspect  identical  with  the 
escapement  long  used  and  known  on  the  Remington  No.  2  machine, 
with  the  exception  of  the  beveled  rigid  dog,  and  this  case  revolves 
around  the  proposition  that  the  use  of  the  beveled  dog  in  such  adjust- 
ment as  to  produce  the  effects  called  "camming  back"  and  "repulsion" 
constitute  an  infringement  of  both  the  patents  in  suit. 

How  completely  Hillard's  claims  to  an  inventor's  privileges  depend 
upon  the  bevel  of  the  rigid  dog  may  be  illustrated  by  a  reference  to 
the  machine  found  to  infringe  in  the  Fisher  Case  (see  Record  on  Ap- 
peal, vol.  3,  Exhibits,  p.  1611' et  seq.),  from  which  I  think  it'clear 
that  the  one  thing  productive  of  the  function  of  repulsion  in  the 
Fisher  typewriter,  and  therefore  constituting  infringement  according 
to  that  decision,  is  the  beveled  dog,  which  Judge  Ray  found  to  have 
been  introduced  into  the  Fisher  machine  after  "Hillard  had  introduced 
his  improvement  into  the  Remington  machine  and  it  had  been  adopted 
by  the  Remington  Company."  151  Fed.  44.  In  the  light  of  the  testi- 
mony in  this  case,  the  statement  that  Hillard's  improvement  "had  been 
adopted  by  the  Remington  Company"  is  a  singular  one,  if  it  be  under- 
stood thereby  that  the  Remington  Company  recognized  and  admitted 
the  fact  that  they  were  using  Hillard's  invention.  It  was  in  July  of 
1894  that  Hillard  first  saw  a  Remington  No.  6,  and  upon  examining 
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it  "was  all  taken  up  with  the  escapement  to  the  exclusion  of  every- 
thing else  as  soon  as  I  saw  it  was  provided  with  a  beveled  dog."  Thus 
for  14  years  at  least  the  defendants  have  been  using  this  device  and 
denying  that  it  was  Hillard's  invention;  but  Hillard*s  account  of 
his  first  view  of  the  escapement  in  suit  is  a  perfect  illustration  of  the 
central  fact  in  this  case,  viz.,  that  the  beveled  dog  is  the  creator  both 
of  camming  back  and  repulsion. 

The  Fisher  decisions  are  controlling  authority  holding  that  the  "re- 
pulser  effect"  is  not  a  mere  function,  and,  since  "camming  tack"  is 
produced  in  the  Remington  machine  by  the  operation  of  the  same  ele- 
ments in  the  same  way,  it  must  follow  that  "camming  back"  also  is  not 
a  function;  but  it  equally  follows  that,  if  the  beveled  dog  which,  in 
the  use  presented,  pro'duces  these  two  "inventions"  (as  complainant's 
brief  calls  them),  was  put  to  the  same  use  and  made  productive  of 
the  same  results  by  some  one  other  than  Hillard,  and  before  he  did 
so,  Hillard  is  not  the  first  inventor.  But  before  taking  up  the  ques- 
tion of  priority,  the  utility  of  camming  and  repulsion  may  be  con- 
sidered. If  these  two  qualities  could  be  separated  in  the  Remington 
machine,  it  would  I  think  be  proper  to  disregard  wholly  the  camming 
back  patent  as  suggesting  nothing  useful. 

It  is  plain  that  camming  does  occur  in  this  machine  upon  the  slow 
full  stroke  of  the  key  lever  and  correspondingly  ample  movement  of 
the  rack  or  dog  rocker.  It  is  equally  plain  l£at  such  camming  does 
not  and  cannot  begin  until  the  movement  of  dog  or  rack  has  progressed 
so  far  as  to  compel  retraction  of  the  paper  carriage  as  a  resultant  of 
the  finger  force  at  the  lever  end  and  the  spring  tension  on  the  car- 
riage ;  but  observation  of  the  numerous  models  submitted  is  convincing 
that,  with  a  machine  so  mechanically  adjusted  as  to  deserve  commer- 
cial success,  camming  back  does  not  occur  in  useful  service;  not  be- 
cause it  cannot,  but  because  it  ought  not,  for,  by  the  stroke  of  any 
operator  worthy  of  employment,  printing  is  finished  and  the  carriage 
ready  for  final  acceleration  by  one  letter  space  before  the  parts  con- 
taining the  necessary  bevel  are  in  a  position  to  cam.  If  the  key  pres- 
sure be  unnecessarily  continued  and  camming  thereby  produced,  it  is 
clear  that  the  paper  carriage  must  during  the  time  of  one  stroke,  which 
prints  one  letter  in  one  letter  space  (i.  e.,  one-tenth  of  an  inch),  be 
started,  retarded,  stopped,  backed,  and  again  started  during  the  time 
required  to  make  one  letter  of  the  30  to  60  words  a  hiinute  to  be  ex- 
pected from  a  very  moderate  performer.  Camming  back  may,  and 
I  think  does,  assist  in  preventing  learners  from  blurring  on  the  Rem- 
ington form  of  machine;  but  a  workman  who  cams  back  the  paper 
carriage  is  unfit  for  his  work,  and  I  believe  with  counsel  for  defend- 
ant that  camming  back  does  not  occur  with  the  "printing  stroke" — 
'that  is,  a  stroke  which  prints  anything  worth  having 

That  the  repulser  effect  is  useful  is  not  denied ;  but  I  think  it  more 
accurate  to  say  that  what  is  useful  and  desirable  is  the  short,  quick 
stroke,  the  "staccato"  blow  so  often  mentioned  in  the  evidence.  Re- 
pulsion does  not  create  this,  for  short,  quick  blows  can  be  just  as 
well  given  to  machines  without  the  beveled  dog  and  incapable  of  re- 
pulsion, e.  g.,  the  Remington  No.  2;  but  repulsion  does  assist  the 
operator  in  limiting  the  length  of  the  stroke  given,  by  rendering  it 
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more  difficult  to  prolong  the  stroke  unnecessarily.  There  is  much 
testimony  repeated  in  this  case  from  the  Fisher  Case,  but  there  not 
denied,  regarding  the  painful  difficulty  of  operating  machines  without 
repulsion  and  the  deformities  resulting  to  the  hands  of  women  work- 
ing much  with  the  nonrepulsive  machine.  I  think  this  testimony  is 
grossly  exaggerated,  if  not  wholly  untrue,  and  is  entirely  met  by  the 
testimony  introduced  for  the  defendant  herein,  and  it  neither  ad- 
vances nor  commends  the  complainant's  case  with  any  one  accustomed 
to  the  commercial  use  of  typewriters  from  the  time  of  their  general 
introduction.  By  admission  of  utility  in  the  repulser  effect  at  least, 
and  prior  holdings  of  novelty  and  invention  in  complainant's  use  of 
the  mainspring  to  assist  in  producing  repulsion  and  camming,  this 
litigation  narrows  to  the  issue  of  priority,  on  which  defenses  are  urged 
not  advanced  in  the  Fisher  litigation. 

I  do  not  think  it  useful  to  elaborately  digest  the  testimony  on  this 
point.  Much  acrimony  has  been  displayed  by  some  of  the  witnesses, 
and  accusations  of  bad  faith  too  freely  made.  In  May,  1894,  Hillard 
affixed  a  beveled  dog  escapement  on  a  Remington  machine  and  left 
it  for  examination  at  defendant's  office.  In  the  following  July  he  saw 
a  Remington  No.  6  substantially  identical  with  the  one  produced  on 
this  hearing,  and  he  has  doubtless  ever  since  believed  that  the  defend- 
ant stole  his  escapement.  I  believe  the  truth  to  be,  however  unfortu- 
nate for  Hillard,  that  he  was  reducing  his  ideas  to  practice  at  the 
same  time  that  similar  ideas  were  being  embodied  in  the  new  type  of 
machine  then  about  to  be  put  forth  by  defendant.  It  is  proved  that 
beveled  dogs  substantially  identical  with  those  of  which  Hillard  com- 
plains had  been  put  on  the  Remington  No.  6  certainly  in  April,  1894, 
and  probably  in  March,  1894,  and  had  been  publicly  sold.  The  al- 
leged theft  was  impossible. 

The  original  application  for  the  camming  back  patent,  which,  as 
previously  noted,  revealed  both  thoughts  of  Hillard's,  was  filed  in 
May,  1892.  In  December,  1890,  one  Diss,  a  mechanic  in  the  Ilion 
factory  of  defendant's  predecessors,  made,  operated,  and  exhibited 
to  other  persons  skillful  in  mechanics,  a  Remington  machine  of  the 
No.  5  or-  swinging  rack  type,  which  he  sent  to  defendant's  New  York 
office  for  testing  and  approval.  The  escapement  of  this  machine  is  in 
every  essential  mechanical  feature  identical  with  that  of  the  No.  6 
alleged  to  infringe.  The  most  strenuous  efforts  have  been  made  to 
show  that  this  is  a  made-up  machine,  and  that  it  could  not  have  ex- 
isted in  its  present  shape  in  December,  1890.  It  is  sufficient  to  say 
that  in  my  judgment  these  efforts  have  failed,  and  that  this  so-called 
Diss  machine,  if  first  made  now,  would  be  an  infringement  of  the  pat- 
ents in  suit  as  construed  by  the  Fisher  Cases,  and  as  made  in  Decem- 
ber, 1890,  is  a  complete  anticipation  thereof,  so  far  as  the  claims  here' 
in  suit  are  concerned. 

Nor  is  Diss's  machine  either  an  abandoned  experiment  or  some- 
thing made  without  thought  of  the  improvements  real  or  fancied  now 
found  in  it.  It  is  true  that  the  entire  machine,  for  reasons  which  had 
nothing  to  do  with  the  escapement,  did  not  meet  with  approval ;  but 
the  beveled  dog  did  meet  with  a  limited  approval  and  a  persistent 
though  limited  sale  through  the  Boston  agency  of  defendant's  pred- 
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ecessors,  down  to  the  time  that  the  No.  6  Remington  .became  the 
leading  product  of  defendant  company,  and,  unless  the  testimony  of 
several  intelligent  and  tuiimpeached  witnesses  is  to  be  wholly  disbe- 
lieved and  regarded  as  willfully  dishonest,  the  results  now  called  "re- 
pulsion" and  "camming  back"  were  observed,  understood,  and  com- 
mented upon-^"repulsion"  with  favor,  and  "camming  back"  with  dis- 
favor. It  is  true  that  the  prime  object  of  the  beveled  dog  escapement 
manufactured  by  Diss  in  1890  was  speed,  but  that  also  was  Hillard's 
purpose  throughout  the  whole  of  his  experiments,  for,  as  he  said  to 
his  sister  in  1891,  the  object  of  his  invention  was  "to  make  a  springy 
action  and  to  make  the  machine  write  fast." 

Complainant  seeks  to  break  the  force  of  the  Diss  anticipation  by 
presenting  as  the  first  embodiment  of  the  inventions  in  suit  a  beveled 
rack  which  he  made  and  applied  to  a  Remington  No.  2  in  the  autumn 
of  1890.  The  history  of  this  rack  is  singular,  and  the  corroborative 
evidence  regarding  the  time  of  its  construction  and  the  results  said 
to  have  been  obtained  from  or  observed  in  it  by  Hillard  extremely 
weak.  It  is,  however,  my  opinion  from  repeated  readings  of  Hil- 
lard's  testimony  in  this  and  the  Fisher  Case,  and  observation  of  him 
through  a  protracted  argument,  that  he  is  an  honest,  though  some- 
what fanatical,  man.  I  believe  he  did  make  this  rack,  but  do  not  think 
that  it  can  be  regarded  as  an  embodiment  of  the  patent  claims  now  in 
litigation.  Hillard  himself  has  deposed  that  it  is  not  "the  beveled 
dog  alone  that  solves  the  problem,"  and  it  is  equally  true  that  a  beveled 
radc  alone  does  not  do  so.  There  is  no  evidence  presented  persuasive 
of  the  vital  finding  that  not  only  did  Hillard  make  this  rack  and  use 
it  and  experiment  with  it,  but  that  he  in  the  fall  of  1890  adjusted  it 
or  operated  it  in  connection  with  other  elements  so  as  to  produce  the 
results  for  which  he  has  had  one  patent  upheld. 

If  there  ever  was  an  abandoned  experiment,  Hillard's  beveled  rack 
of  1890  seems  to  be  one.  He  dismantled  it,  put  it  away  in  a  box,  con- 
tinued his  experiments,  and  in  September,  1891,  declared  in  writing: 

"My  invention  consists  In  a  dog  for  typewriters.  My  invention  was  perfect- 
ed and  placed  on  the  Remington  typewriter,  and  I  wrote  with  it  at  4  a.  m. 
September  2d,  having  spent  the  night  making  the  dog.*' 

In  the  face  of  this  declaration,  I  do  not  see  how  he  can  now  advance 
the  rack  of  the  previous  year  as  an  embodiment  of  the  inventions  in 
suit,  although  it  is  true  that,  upon  close  investigation  of  the  machine 
which  has  recently  received  that  rack,  both  "camming  back"  and  "re- 
pulsion" can  be  observed  as  occurring  in  a  somewhat  feeble  manner. 

When  the  complainant  was  engaged  in  an  interference  with  Cash 
(the  patentee  so  much  referred  to  in  the  Fisher  suit),  he  did  not  men- 
tion his  1890  rack.  It  is  now  said  that  it  was  not  necessary  to  men- 
tion it  in  that  proceeding,  because  Cash  carried  his  thoughts  back  to 
1886;  but  it  remains  true  that,  when  testifying  in  that  interference, 
Hillard  purported  to  tell  the  whole  story  of  his  experiments  with  type- 
writer escapements,  and  he  likewise  began  with  1886,  but  made  no 
mention  of  the  rack  of  1890.  The  conclusion  is  irresistible  that  he 
himself  has  first  thought  of  that  rack  as  an  embodiment  of  his  cher- 
ished ideas,  under  the  exigencies  of  this  litigation,  and  of  the  dan- 
gerous anticipation  by  Diss  first  shown  in  this  case. 
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It  is  finally  urged  by  complainant  that,  however  important  is  the 
beveled  rigid  dog,  the  marrow  of  his  contention  is,  not  that  he  was  the 
first  to  produce  a  beveled  dog  escapement,  but  that  he  was  the  first 
to  devise  one  having  certain  characteristics.  The  only  characteristics 
■to  which  he  can  refer  are  "repulsion"  and  "camming  back."  His  ex- 
pert declares,  pursuing  this  line  of  thought,  that  "tlie  great  value  of 
the  repulser  effect  of  the  mainspring  is  due  to  the  time  that  it  operates, 
namely,  about  the  instant  of  printing,"  and  it  is  further  asserted  that 
"the  beveled  dog  alone  is  not  the  agent  of  camming  back  and  repul- 
sion; that  dog  must  be  arranged  and  co-related  with  other  parts  in 
the  escapement  in  a  certain  way  to  produce  those  results."  This  is 
as  much  as  to  say  that  the  machine  capable  of  camming  back  and  re- 
pulsion must  be  properly  adjusted  and  mechanically  arranged  in  order 
to  operate.  So  must  any  other  machine.  It  is  possible  in  any  form 
of  machine  produced,  of  the  Remington  type,  to  change  the  adjust- 
ment and  co-relation  of  the  parts  so  as  to  make  it  inoperative.  The 
stroke  can  be  entirely  altered  by  tightening  or  loosening  the  universal 
bar,  and  the  rack  and  dogs  can  be  so  arranged  as  to  prevent  the  rack 
teeth  or  wheel  teeth  from  striking  the  bevel  at  all;  but  it  has  never 
been  decided  that  either  of  these  patents  protect  a  certain  adjustment 
of  mechanical  parts  or  a  function  or  result  obtained  from  such  adjust- 
ment. 

The  final  question  seems  to  me  whether  the  machine  made  by  Diss 
in  1890,  as  he  made  and  designed  it,  used  and  exhibited  it,  did  produce 
the  same  results  in  the  same  way  as  does  the  Remington  No.  6.  I 
think  it  did,  and  that  the  reasons  why  it  did  so  were  completely  under- 
stood by  several  persons  who  saw  and  examined  it  and  would  have 
been  capable  of  reproducing  it  had  occasion  arisen.  Complainant's 
own  statement  of  his  position  on  this  point  is  instructive.  He  declares 
that  in  May,  1894,  he  had  and  left  at  one  of  defendant's  offices— 

"a  Remington  typewriter  equipped  with  a  single  feed  beveled  dog  escapement 
which  solved  the  problem.  That  wis  my  invention.  My  escapement  on  that 
machine  was  arranged  to  start  the  carriage  feed  prior  to  the  printing  and  with 
a  slow  blow  to  push  it  back  again.  Thus,  while  my  escapement  releases  the 
carriage  to  move  its  feed  prior  to  the  printing,  thus  adapting  It  to  the  re- 
quirements of  speedy  operators,  it  held  the  carriage  under  control  at  the  in- 
stant of  printing,  and  it  therefore  diflPered  fundamentally  from  the  beveled 
dog  escapements  described  by  defendant  prior  to  May,  189i,  as  well  as  from 
the  beveled  dog  escapements" 

— sold  and  used  by  defendants  in  New  England  and  above  referred  to. 
And  his  counsel  claim  that : 

^'Defendant's  escapements  released  the  carriage  to  perform  an  uncontrolled 
part  of  its  feeding  movement  during  the  depression  of  the  key." 

This  is  the  essence  of  complainant's  case  as  put  by  himself.  He  can- 
not deny  that  there  were  beveled  dogs  before  1894,  and  I  believe  he 
entertains  honest  doubts  whether  there  were  not  beveled  dogs  before 
he  thought  them  out;  but  the  fundamental  diflFerence  as  late  as  1894 
between  his  beveled  dog  and  all  others  was  that  he  did  not  release  the 
carriage  (as  did  other  mechanics)  to  perform  "an  uncontrolled  portion 
of  its  feeding  movement  during  the  depression  of  the  key."  This  re- 
duces his  contention  to  the  meaning  of  the  word  "uncontrolled."     If 
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by  "uncontrolled"  is  meant  the  ability  of  the  paper  carriage  to  travel 
a  certain  distance  under  the  influence  of  the  mainspring  tension  before 
it  encounters  any  stoppage  or  resistance  to  that  motion,  every  escape- 
ment except  one  wherein  the  faces  of  the  two  dogs  are  wholly  in  the 
same  plane  in  the  normal  position  of  rest  releases  the  paper  carriage 
for  an  uncontrolled  feed  instantly,  i.  e.,  on  the  down  stroke  of  the  key 
lever.  If  the  faces  of  the  two  dogs  are  not  in  the  same  plane,  there 
will  be  a  "drop,"  and  such  drop  is  uncontrolled  while  it  lasts.  If  the 
face  of  the  rigid  dog  is  beveled,  the  carriage  will  travel  uncontrolled 
until  the  rack  tooth  stHkes  the  bevel.  It  is  entirely  possible  to  conceive 
of  an  escapement  which  holds  the  carriage  under  control  at  all  times ; 
but  the  beveled  dog  escapement  does  not  do  so,  and  cannot  do  so,  if 
the  bevel  is  used  at  all.  It  would  be  possible  to  adjust  the  machine  so 
that  the  rack  tooth  passed  from  the  plane  face  of  one  dog  to  the  plane 
face  of  the  other,  not  touching  the  bevel;  but  such  an  adjustment 
would  deprive  the  bevel  of  all  use.  Nor  does  the  use  of  the  phrase 
"single  feed"  advance  the  discussion.  It  is  admitted  that  this  name  was 
invented  for  the  purposes  of  this  case.  It  is  apparently  used  in  con- 
tradistinction to  "divided  feed" ;  but  the  divided  feed  escapement  is  a 
well-known  and  old  device  not  involving  the  use  of  beveled  dogs  at 
all  and  depending  entirely  upon  the  adjustment  of  the  drop.  Hillard's 
device  of  1894  as  reproduced  by  himself  is  no  more  a  "single  feed 
escapement"  (whatever  that  means),  than  is  any  other  beveled  dog 
escapement  wherein  the  bevel  is  used  to  produce  speed  and  incidentally 
and  necessarily  repulsion,  and  may  also  produce  camming  back,  in  the 
hands  -of  an  operator  who  does  not  understand  his  business. 
The  bill  is  dismissed. 


HOGAN  v.  WESTMORELAND  SPBCIAI/rY  CO.  et  aL 

(Circuit  Court,  E.  D.  Pennsylvania.    July  27,  1908.) 

No.  31. 

Patkwts— Invintion— Salt  Dredge. 

The  Hogan  patent,  No.  752,903,  for  a  dredge  for  salt  or  pepper,  having 
a  celluloid  cap,  was  not  anticipated  and  discloses  patentable  invention, 
as  applied  to  a  dredge  for  salt,  although  the  only  new  feature  of  the  de- 
vice Is  the  substitution  of  celluloid  for  other  materials  previously  used  in 
making  the  cap ;  It  being  shown  that  celluloid  possesses  a  property  which 
prevents  the  salt  from  absorbing  moisture  and  becoming  caked.  Also. 
heldj  infringed. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  voL  38,  Patents,  8  23.] 

In  Equity.    On  final  hearing. 
See  145  Fed.  199. 

Charles  Howson  and  E.  M.  Marble,  for  complainant 
Wm.  A.  Jones  and  Howard  P.  Denison  for  defendants. 

J.  B.  McPHERSON,  District  Judge.     This  action  is  brought  to 

restrain  the  infringement  of  letters  patent  No.  752,903,  granted  to 

the  complainant  on  February  23,  1904.     The  invention,  as  stated  in 

the  specification,  relates  to  "dredges  for  salt,  pepper,  flour,  etc.,  but 

1G3  F.— 19 
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more  particularly  for  salt,  and  has  for  its  prominent  object  the  pro- 
duction of  an  article  of  the  character  described,  which,  while  being 
simple  and  efficient,  in  construction,  also  involves  features  of  hygiene 
and  cleanliness  not  heretofore  presented  by  articles  of  this  class." 
The  specification  proceeds  as  follows: 

"With  the  above  and  other  purposes  In  view,  the  invention,  primarily  com- 
prehends a  dredge  consisting  of  a  l>ody  of  nonmetallic  material,  the  neeb:  of 
which  is  provided  with  molded  threads  and  a  cap,  the  latter  in  one  piece  and 
wholly  of  celluloid,  said  cap  having  a  depending  screw-threaded  flange,  the 
thickness  of  the  material  forming  the  said  flange  and  the  character  of  its 
connection  with  the  rest  of  the  cap  being  such  as  td  result  in  a  certain 
amount  of  flexibility  enabling  a  proper  engagement  of  the  flange  with  the 
threaded  portion  of  the  nonmetallic  body  irrespective  of  lack  of  uniformity 
in  the  threads  of  either  part,  a  characteristic  generally  present  In  articles 
where  the  threads  are  produced  by  a  molding  operation. 

"Practice  has  demonstrated  that  where  two  glass  or  vitreous  articles  are 
molded  with  threads  for  mutual  engagement,  the  nonuniform  character  of 
the  threads  resulting  from  the  molding  operation  renders  the  connection  of 
such  parts  by  their  threads  extremely  difficult.  This  may  be  obviated  to 
some  extent  by  making  the  threads  relatively  coarse  and  the  engaging  portion 
of  one  of  the  parts  sufflciently  ample  to  facilitate  its  taking  over  its  com- 
panion; but  such  expedient  would  manifestly  preclude  a  tight  fit  Another 
remedy  would  be  to  grind  the  threads  after  they  have  been  molded,  so  as  to 
render  them  accurate;  but  such  recourse  would  be  both  tedious  and  ex- 
pensive and  not  warranted  in  the  production  of  a  cheap  class  of  articles. 
Hard  rubber  might  be  employed  In  the  formation  of  a  dredge-cap,  and  when 
the  dredge-cap  was  so  constituted  it  would  avoid  some  of  the  serious  features 
of  metal.  Moreover,  a  hard  rubber  cap  might  be  made  to  possess  the  flexi- 
bility required  on  account  of  irregularity  in  the  threads  of  the  engaging 
parts;  but  were  such  cap  employed  in  connection  with  a  salt  dredge  even 
the  comparatively  small  percentage  of  hydrochloric  acid  evolved  would  be  suflB- 
cient  to  unite  with  the  sulphur  in  the  rubber '  composition  and  ultimately 
result  in  the  disintegration  of  the  latter  and  consequent  injury  of  the  cap. 

"By  my  invention  I  avoid  all  the  objections  noted  and  secure  important 
advantages  not  hitherto  obtained.  Certain  novel  structural  features  and 
combinations  of  parts  are  also  embodied  in  my  improved  dredge,  which  fea- 
tures and  parts,  as  well  as  those  previously  alluded  to,  are  clearly  referred  to 
in  the  subsequent  detailed  description." 

Figures  1  and  2  of  the  drawings  are  then  explained  in  detail : 

"Referring  now  more  particularly  to  Figs.  1  and  2,  A  indicates  the  body 
portion  of  the  dredge,  which  body  portion  is  of  a  noncorrosive  material,  and 
preferably  of  vitreous  character,  such  as  glass.  This  body  portion  may  be  of 
any  suitable  shape  or  configuration  and  Includes  an  upper  circular  neck, 
a,  shown  as  being  externally  screw-threaded  contiguous  to  its  upper  end.  The 
cap,  B,  of  the  dredge  is  embodied  in  a  single  piece  of  celluloid  and  comprises 
the  fiat  top,  b,  having  a  series  of  perforations,  b',  and  a  depending  annular 
flange,  b",  screw-threaded  to  engage  the  threads  of  the  neck,  a.  I  prefer  to 
make  the  cap,  B,  of  the  thin  shell-like  character  Illustrated,  so  that  the  varia- 
tions of  corrugations  In  the  flange,  b",  wUl  be  present  at  both  the  Inner  and 
outer  sides  of  the  same,  such  arrangement,  together  with  the  shell-like  char- 
acter of  such  flange,  conferring  a  limited  amount  of  flexibility,  sufficient,  how- 
ever, to  permit  the  flange  threads  to  readily  accommodate  themselves  to  the 
threads  on  the  neck  for  securing  a  positive  engagement  and  close  fit  irrespec- 
tive of  any  lack  of  uniformity  in  the  threads  of  either  part.  This  flexibility 
will  be  promoted  to  a  considerable  extent  by  reason  of  the  curved  character 
of  that  portion,  b,  of  the  flange  which  merges  in  the  flat  top,  b.  The 
plain  character  of  the  top,  b.  Imparts  considerable  strength  to  the  cap, 
but  practically  presents  a  substantially  rigid  portion  capable  of  serving  as 
a  fulcrum  for  the  flange  while  undergoing  yielding  movements  due  to  fts 
flexibility.    Another  distinct  advantage  a  cap  of  celluloid  has  over  a  dredge- 
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cap  of  glass,  or  similar  vitreous  material,  Is  that  In  molding  the  article  of 
the  last-mentioned  material  It  will  be  found  difficult  to  produce  the  openings, 
b,  of  the  required  smailness  and  number,  and  at  the  same  time  of  uniform 
drcular  contour,  while  the  comparatively  thin  top  of  the  celluloid  cap  admits 
of  the  formation  of  all  the  openings  with  circular  accuracy  during  the  opera- 
tion of  molding." 

The  specification  concludes  as  follows: 

**By  making  the  cap  with  a  shell-like  flange  in  which  thg  thread  corrugations 
or  variations  are  impressed  entirely  through  the  same,  In  addition  to  securing 
the  flexibility  heretofore  adverted  to,  the  cap  can  be  used  in  connection  with 
either  an  externally  or  internally  threaded  flange;  conditions  of  proportions 
being  suitable. 

**It  will  be  appreciated  from  the  foregoing  description  that  a  dredge  em- 
bodying my  invention  is  extremely  hygienic,  of  finished  and  attractive  ap- 
pearance, and  highly  efficient,  as  well  as  comparatively  inexpensive.  The 
lightness  of  weight  of  the  improved  article,  when  considered  with  respect  to 
dredges  wholly  of  glass  or  other  similar  vitreous  material,  is  appreciable. 
Such  reduced  weight  also  constitutes  a  favorable  factor  in  the  shipment  of 
large  quantities  of  these  dredges.  Due  allowance  being  made  on  account  of 
its  limited  thlclmess,  and  bearing  in  mind  its  several  novel  advantages,  the 
cap  used  in  my  improved  dredge  is  quite  durable." 

The  claims  are  four  in  number,  and  it  is  asserted  that  all  have  been 
infringed : 

"1.  A  two-part  dredge  comprising  a  body  of  noncorroslve  material  having 
integrally  an  upper  threaded  portion  and  a  cap  made  wholly  of  a  material 
Insensible  to  the  emanations  from  the  salt;  said  cap  embodying  a  top  con- 
taining perforations  and  a  flexible  threaded  flange,  the  latter  in  direct  en- 
gagement with  said  threaded  body  portion. 

•*2.  A  two-part  dredge  comprising  a  body  of  noncorroslve  material  having 
Integrally  an  upper  threaded  portion,  and  a  thin  shell-like  cap  made  wholly 
of  celluloid ;  said  cap  embodying  a  top  containing  perforations  and  a  flexible 
threaded  flange,  the  latter  in  direct  engagement  with  said  threaded  body 
portion. 

"3.  A  two-part  dredge  comprising  a  body  of  noncorroslve  material  having 
Integrally  an  upper  threaded  portion  and  a  cap  made  wholly  of  celluloid; 
said  cap  embodying  a  top  containing  perforations  and  a  thin  flange  having 
threads  impressed  through  the  thickness  thereof,  and  in  direct  engagement 
with  said  threaded  body  portion. 

"4.  A  two-part  dredge  comprising  a  body  of  glass  having  an  upper  por- 
tion with  molded  threads  and  a  thin  shelMlke  cap  made  wholly  of  celluloid; 
said  cap  embodying  a  top  containing  perforations  and  a  flexible  flange  having 
threads  Impressed  through  the  thickness  thereof  and  a  direct  engagement  with 
said  molded  threads  of  the  body  portion." 

The  novelty  of  the  invention  set  forth  was  denied  by  demurrer, 
and  defendant's  position  was  sustained  by  the  Circuit  Court;  but 
the  Court  of  Appeals  reinstated  the  bill,  on  the  ground  that  the  lack 
of  patentable  novelty  did  not  sufficiently  appear  upon  the  face  of 
the  bill,  and  that  the  decision  of  this  question  should  therefore  be 
deferred  until  final  hearing.  This  ruling  on  appeal  has,  I  think,  been 
justified  by  the  proofs  that  have  been  taken,  by  which,  as  it  seems 
to  me,  the  novelty  of  the  invention  within  a  narrow  range  has  been 
satisfactorily  established.  It  is  undoubtedly  true  that  the  two  por- 
tions of  the  dredge  and  the  method  of  uniting  them  are  old,  and  that 
the  sole  novelty  of  the  patent  consists  in  the  use  of  celluloid  as  the 
material  for  the  cap ;  but  the  testimony  seems  to  bring  this  use  with- 
in the  exception  to  the  general  rule  that  substitution  of  material  does 
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not  constitute  invention.  The  reasons  for  this  conclusion  are  so 
clearly  stated  by  the  solicitor  for  complainant  that  I  cannot  do  better 
than  to  give  a  somewhat  extended  quotation  from  his  brief.  It  should 
be  added  that  the  passage  about  to  be  quoted  is  supported  by  the  tes- 
timony, and  that  its  statements  are  scarcely  controverted  by  the  de- 
fendant : 

"The  general  mle^hat  snbstltution  of  material  imports  no  patentable  In- 
vention is,  however,  subject  to  the  very  important  exception  that  when,  as 
a  result  of  the  substitution,  new  properties  are  given  to  the  device,  or  new  or 
greatly  improved  results  are  obtained,  then  the  substitution  imports  patentable 
Invention.  This  exception  to  the  general  rule  is  stated  as  foUows  in  Walker 
on  Patents,  as  embodying  the  substance  of  numerous  leading  court  decisions, 
including  those  of  the  United  States  Supreme  CJourt: 

"  *If  the  substitution  of  materials  involved  a  new  mode  of  construction,  or 
if  it  developed  new  properties  or  uses  of  the  article  made,  it  may  amount  to 
invention.  And  substitution  of  materials  may  constitute  invention  where 
it  produces  a  new  mode  of  operation  or  results  in  a  new  function  or  in  the 
first  practical  success  in  the  art  in  which  the  substitution  is  made.  So, 
also,  where  the  excellence  of  the  material  substituted  could  not  be  known 
beforehand,  and  where  practice  shows  its  superiority  to  consist  not  only  in 
greater  cheapness  and  greater  durability,  but  also  in  more  efficient  action, 
the  substitution  of  a  superior  for  an  inferior  material  amounts  to  inven- 
tion.'   Walker  on  Patents,  §  29. 

"In  this  dredge,  the  celluloid  cap  has  the  very  important  function  never 
before  performed  by  a  salt  dredge,  of  Insulating  the  salt  against  atmos- 
pheric moisture  and  thereby  preventing  caking  of  the  salt  in  the  base  and 
against  the  underside  of  the  cap,  and  clogging  of  the  holes  in  the  cap. 

"Salt  is  an  extremely  deliquescent  material;  that  is  to  say.  It  takes  up 
moisture  from  humid  air  with  avidity.  This  is  a  matter  of  common  observa- 
tion. When  it  becomes  damp,  it  tends  to  form  a  firm  cake,  and  in  saltcellars 
the  result  of  this  absorption  of  moisture  is  not  only  the  formation  of  a  solid 
cake  in  the  base  of  the  cellar,  but  the  formation  of  another  cake  against  the 
under  side  of  the  cap,  and  the  clogging  of  the  holes  in  the  cap.  This  also  is 
a  matter  of  common  observation.  Scarcely  a  person  living  in  the  eastern  part 
of  our  country  can  have  failed  to  notice  this  caking  of  salt  in  cellars  re- 
peatedly, in  the  summertime.  In  fact,  this  caking  of  salt  is  one  of  the  most 
exasperating  of  the  small  annoyances  of  life.  It  Is  also  a  matter  of  common 
knowledge  that  in  the  past  various  ineffective  attempts  have  been  made  to 
overcome  this  caking,  mechanically  or  otherwise,  for  example,  a  mechanical 
agitator,  as  shown  in  the  Putnam  patent,  No.  221,099,  specially  referred  to 
by  the  defendants. 

"Now.  celluloid  has  a  singular  property  of  insulating  the  salt  in  the  cellar 
from  the  moisture  of  the  air,  and  it  is  able  to  do  this  because  of  an  obscure 
and  almost  unknown  property,  possessed  by  few  other  substances,  and  not 
possessed  by  metals  and  glass,  viz.,  that  it  has  practically  no  surface  moisture 
film,  or,  as  the  technical  phrase  is,  layer  of  adsorbed  (not  absorbed)  moisture. 
Most  substances,  including  metals  and  glass,  have  against  their  surfaces,  un- 
der ordinary  atmospheric  conditions,  a  more  or  less  thick  layer  of  condensed 
moisture — ^too  thin,  ordinarily,  to  be  perceptible  to  the  sight  or  touch,  but 
nevertheless  present,  as  will  1>e  shown.  Sometimes,  in  very  humid  weather, 
or  when  a  cold  metal  or  glass  article  Is  taken  into  warm  humid  air,  this  film 
becomes  visible,  and  the  article  is  then  said  to  sweat;  but  the  layer  is 
nevertheless  present,  even  when  Invisible,  and  analytical  chemists  well  know 
this  fact,  for  they  observe  that  if  an  apparently  dry  glass  or  metal  article  be 
weighed  on  the  sensitive  balances  chemists  use,  and  then  be  wiped  with  a  dry 
doth  and  immediately  rewelghed,  its  weight  is  quite  perceptibly  less  owing 
to  the  fact  that  the  wiping  has  removed  the  layer  of  adsorbed  moisture.  Some 
substances,  platinum,  for  example,  have  also  the  property  of  condensing  air 
as  well  against  their  surfaces  (which  is  why  platinum  is  used  In  certain 
processes  as  a  catalytic  agent). 
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"Complataant's  expert,  Mr.  K.  P.  McElroy,  a  chemist  of  some  17  years'  ex- 
perience in  the  United  States  Agricultural  Department  au^  the  Patent  OfQee, 
testified  fully  as  to  the  existence  of  this  moisture  film  on  glass  and  most 
other  articles  (complainant's  record,  p.  64),  and  the  correctness  of  his  testi- 
mony on  this  point  has  not  been  questioned.  Also,  the  well-known  chemical 
authority  Thorpe  (Quantitative  Chemical  Analysis  [John  Wiley  &  Sons,  New 
York,  1883,  5th  Ed.]  p.  26)  states  as  follows: 

"  'All  substances  condense  upon  their  surface  a  certain  amount  of  air  and 
molBtore,  the  weight  of  which  depends  upon  their  temperature.    •    *    •• 

**  'A  platinum  crucible  when  rubbed  with  a  dry  cloth  and  immediately 
weighed  always  weighs  sensibly  less  after  half  an  hour's  exposure  to  the  air 
of  a  balance  case,  owing  to  the  condensation  of  the  air  upon  Its  surface.  It 
is  advisable  therefore  to  allow  the  crucible,  if  freshly  wiped,  to  remain 
upon  the  balance  pan  or  in  the  case  some  little  time  before  being  weighed.' 

"The  ordinary  saltcellar  as  made  prior  to  the  patentee's  invention  consisted, 
as  shown  by  various  of  defendants'  exhibits,  of  a  glass  base  and  a  metal  top, 
both  of  which  have,  to  an  important  degree,  the  property  of  collecting  on 
their  surfaces  layers  of  adsorbed  moisture,  and  these  layers  of  moisture  act 
as  wicks  to  convey  moisture  from  the  external  air  into  the  salt  within  the 
cellar,  in  the  following  manner:  Salt  in  the  cellar  absorbs  from  the  immediate- 
ly adjacent  walls  of  the  glass  base  the  moisture  thereon,  and  the  moisture  so 
absorbed  is  replaced  by  moisture  from  higher  up,  and  finally  from  the 
moisture  on  the  surfaces  of  the  metal  top,  which  top  in  turn  abstracts  more 
moisture  from  the  air;  the  operation  being  a  continuous  one  and  one  which, 
under  favorable  atmospheric  conditions,  will  soon  convert  a  perfectly  dry  mass 
of  salt  within  the  cellar  into  a  moist,  sticky  mass.  And  there  can  hardly  be 
a  person  living  in  any  portion  of  this  country,  having,  at  times,  a  humid  cli- 
mate, who  has  not  repeatedly  observed  salt  grow  moist  in  this  manner,  though 
perhaps  few  have  understood  the  modus  operandi.  Complainant's  expert, 
McElroy,  has  explained  this  action  fully  (see  complainant's  record,  pp.  54, 
55),  and  his  testimony  on  this  point  has  not  been  controverted  or  its  truth 
questioned. 

"ft  will  be  seen  that  the  old-style  metal-capped  saltcellar  was  an  admirable 
instrument  for  keeping  salt  wet — ^Just  what  was  most  to  be  avoided.  But 
patentee's  celluloid-capped  saltcellar  is  an  admirable  instrument  for  keeping 
the  salt  dry — ^just  what  is  most  desired.  And  it  keeps  the  salt  dry  because, 
the  celluloid  cap  having  practically  no  absorbed  moisture  film,  there  is  nothing 
to  feed  down  moisture  to  the  inner  surface  of  the  glass  base  and  the  salt 
therein.  The  celluloid  cap  insulates  the  salt  from  the  moisture  of  the  ex- 
ternal air.  This  is  a  feature  never  before  embodied  in  a  saltcellar.  It  is 
obviously  an  extremely  important  feature,  for  by  reason  of  it  a  grave  objec- 
tion to  ^rior  saltcellars  has  been  overcome.  By  reason  of  the  substitution  of 
cellulpid  for  metal,  as  the  material  of  the  cap,  the  saltcellar  or  dredge  has  be- 
come possessed  of  a  new  function  never  before  possessed  by  saltcellars,  thus 
bringing  the  invention  directly  within  the  rules  laid  down  in  the  previously 
quoted  extract  from  Walker  on  Patents,  S  29,  and  the  declAon  of  the  Supreme 
Court  in  Smith  v.  Vulcanite  Co.,  93  U.  S.  .486,  23  L.  Ed.  952,  and  numerous 
other  decisions,  for  example,  Frost  v.  Cohn,  119  Fed.  505,  56  C.  C.  A.  185. 

"While  patentee's  celluloid  cap  performs  all  the  functions  of  the  glass  and 
metal  tops  of  the  prior  art,  yet,  since  It  also  performs  the  additional  function 
of  an  Insulator  against  moisture,  a  function  never  before  performed  by  a  dredge 
top,  it  is  in  that  respect  a  new  element.  The  combination,  in  a  dredge,  of  a 
body  and  a  top,  the  latter  comprising  means  for  insulating  the  interior  of 
the  dredge  against  moisture  of  the  external  air,  is  a  new  combination,  pro- 
ducing a  new  and  valuable  result,  and  therefore  patentable. 

"The  fact  that  celluloid  differs  from  most  other  substances,  in  that  it  has 
no  adsorbed  moisture  film,  is  not  generally  known,  and  therefore  it  was  not 
obvious  that  substitution  of  celluloid  for  metal  or  glass  would  give  this  result. 
The  result  of  the  substitution  is  an  unexpected  result,  highly  advantageous  In 
its  nature,  and  therefore  for  this  reason  the  dredge  with  the  celluloid  fop 
is  patentable.  That  celluloid  has  no  adsorbed  moisture  film  is  testified  to  by 
complainant's  expert,  McElroy,  as  within  his  own  knowledge  (complainant's 
record,  p.  83),  and  he  cites  in  confirmation  the  well-known  authority  Cross  & 
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Bevan  (Longmans,  Green  &  Co.,  London)  pp.  4  and  5,  where  the  following 
statement  occurs:    .  • 

"  'The  power  of  attracting  water  is  a  property  of  the  cellulose  substance 
itself  and  is  not  in  any  way  dependent  upon  the  form  in  which  it  occurs. 
The  amorphous  modifications  of  the  cellulose  obtained  by  solution  and  re- 
ciprocation in  various  ways  (infra)  are  equally  hygroscopic. 

"•The  phenomenon  is  definitely  related  to  the  presence  of  OH  groups  in 
the  cellulose  molecule,  for  in  proportion  as  these  are  suppressed  by  combina- 
tion (with  negative  radicals  to  form  the  cellulose  esters)  the  products  exhibit 
decreasing  attractions  for  atmospheric  moisture.' 

"Celluloid  being,  in  the  main,  a  cellalose  ester,  as  testified  by  Mr.  McBSroy 
(0.  R.,  p.  83),  the  above-quoted  statement  is,  of  course,  intelligible  enough  to 
a  chemist  as  a  statement  that  celluloid  lacks  the  surface  moisture  film 
characteristics  of  most  other  substances ;  but  that  and  similar  statements  are 
certainly  not  enough  to  make  it  a  matter  of  common  public  knowledge 
among  the  people  at  large — makers  of  saltcellars,  for  example — that  a  cellu- 
loid cap  substituted  for  the  ordinary  metal  or  glass  cap  would  keep  the  salt 
dry  where  a  metal  or  glass  cap  will  not  To  the  general  public  any  such 
property  of  celluloid  is  new  and  quite  unexpected. 

"Mr.  McElroy's  testimony  on  this  point  was  not  contradicted  nor  its 
correctness  questioned. 

"The  complainant,  O.  K.  Hogan,  in  various  portions  of  his  testimony,  for 
example,  at  the  bottom  of  page  9,  complainant's  record,  also  answer  to  XQ. 
70  (C.  R.,  p.  23),  has  testified  that  the  celluloid  top  does  in  fact  keep  the 
salt  dry,  and  his  testimony  on  this  point  is  not  disputed  by  the  defense.  Mr. 
McElroy  testified  that  even  in  the  damp  climate  of  Washington  he  had  never 
seen  salt  caked  in  the  base  or  against  the  top  of  a  celluloid-topped  saltcellar. 
The  action  of  the  celluloid  to  insulate  against  moisture  is  not  referred  to  in 
the  specification  of  the  patent  but  this  is  not  strange,  for  it  is  not  to  be  sup- 
posed that  the  Inventor  would  loiow  about  the  moisture  film,  or  that  celluloid 
is  devoid  of  such  a  film.  Only  chemists  and  a  few  physicists  would  be  ex- 
pected to  have  that  knowledge.  Very  likely  the  patent  solicitor  did  not 
know  of  it  either,  or  the  patent  oflace  examiner  who  acted  on  the  application. 
Nevertheless,  in  view  of  the  evidence  and  corroborative  publications  referred 
to,  the  existence  of  such  a  film  on  glass  and  metal,  and  its  absence  from 
celluloid,  cannot  be  doubted.  An  inventor  is  not  required  to  state  or  know 
tbe  theory  of  operation  of  his  invention,  or  to  state  or  know  all  its  advantages 
and  uses.  Walker  on  Patents,  par.  175.  And  he  can  claim  the  benefit  of 
later  discovered  advantages  or  improvements.  All  that  is  required  is  that 
he  shall  have  made  an  improvement,  and  that  he  shall  illustrate  and  describe 
his  improved  device  so  that  those  skilled  in  the  art  may  make  and  use  it; 
and  this  was  unquestionably  done.*' 

With  these  facts  in  mind,  and  the  further  fact  that  the  complain- 
ant's saltcellar  (to  which  article  the  manufacture  has  been  confined) 
has  gone  into  very  general  use,  and  has  thus  been  recognized  as 
producing  the  beneficial  results  claimed  by  the  patent,  I  think  it  is 
safe  to  conclude  that  invention  is  shown  by  the  device,  and  that  the 
bill  should  be  sustained.  Infringement  is  not  denied.  The  defendant 
manufactures  and  sells  a  saltcellar  with  a  celluloid  cap  that  is  practical- 
ly identical  with  the  saltcellar  of  the  complainant,  and  has  made  no 
attempt  to  defend  upon  the  ground  of  a  substantial  diflFerence  be- 
tween the  articles. 

The  principal  defense  is  the  prior  art,  but  in  my  opinion  none  of 
the  references  anticipates  the  complainant's  celluloid  cap,  to  which, 
as  already  stated,  his  invention  should  be  confined.  Perhaps,  the  near- 
est approach  to  an  anticipation  is  the  picture  (without  printed  text) 
of  the  celluloid  box  for  talcum  powder  shown  in  the  trade  catalogues 
of  the  Arlington  Company  for  1899  and  1900 ;  but  these  wefe  private 
business  circulars  and  not  publications  intended  for  general  use. 
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It  was  urged,  also,  at  the  argument,  that  the  action  could  not  be 
maintained  because  the  patentee  had  assigned  the  patent  in  August 
1905,  either  wholly  or  in  part>  and  had  not  joined  the  assignee  as  a 
party  complainant.  This  position  is  based  upon  the  following  instru- 
ments in  writing: 

•  "In  consideration  of  money  paid  to  me  by  Henry  H.  Hogan  of  Nepera 
Park,  N.  Y.,  I  do  hereby  lease  to  the  said  Henry  H.  Hogan  all  my  right,  title, 
and  interest  in  and  to  the  patent  of  U.  S.  No.  752,903  for  an  improvement  in 
Salt  and  Pepper  Shakers,  granted  to  me  February  23,  1904,  the  same  to  be 
held  and  enjoyed  by  the  above-named  person  for  the  term  of  six  years,  as 
fully  and  as  entirely  as  they  could  have  been  held  and  enjoyed  by  me  if  this 
lease  had  not  been  made;  provided  that  this  right,  title,  and  interest  is 
used  only  in  connection  with  the  business  and  agreement  named  below:  This 
lease,  however,  cannot  be  sold  or  released  without  the  consent  of  Oliver  K. 
Hogan,  and  in  case  of  the  death  of  all  the  persons  named  in  this  agreement 
without  (within?)  the  six  years  named  this  lease  and  business  is  to  revert  to 
the  patentee,  Oliver  K.  Hogan. 

"Witness  my  hand  and  seal  this  24th  day  of  Aug.,  1905. 

"Oliver  K.  Hogan." 

"I  also  hereby  assign  my  business  and  stock  at  No.  72  Murray  St.,  New 
York.  N.  Y.,  for  the  term  of  six  years  to  the  following  persons,  Henry  H. 
Hogan,  Albert  Z.  Hogan,  and  J.  O.  Hogan,  to  be  used  and  manai^  by  them 
according  to  their  best  judgment. 

"Witness  my  hand  and  seal  this  24th  day  of  August,  1905. 

"Oliver  K.  Hogan." 

"In  consideration  of  the  above  lease  and  assignment,  it  is  hereby  agreed 
that  the  claims  now  held  against  Oliver  K.  Hogan  by  Henry  H.  Hogan,  Al- 
bert Z.  Hogan,  Eli2sabeth  B.  Hogan,  Mrs.  Wm.  H.  Hogan,  Alice  O.  Hogan, 
and  J.  C.  Hogan  shall  be  paid  in  full  from  the  profits  of  said  business  in 
gradual  payments ;  and  it  is  also  agreed  that  the  said  Oliver  K.  Hogan  and , 
Henry  H.  Hogan,  Albert  Z.  Hogan,  Elizabeth  E.  Hogan,  and  J.  O.  Hogan  are 
to  receive  (i/^)  one-fifth  of  the  total  profits  of  the  said  business,  the  same  to 
be  payable  weekly  or  monthly.  And  it  is  agreed  that  O.  E.  Hogan  is  to  have 
access  to  the  books  for  examination  upon  request.  In  the  event  of  the  re- 
covery of  any  damages  from  infringement  suits  the  same  is  to  be  divided 
equally  between  the  following  persons,  H.  H.  Hogan,  A.  Z.  Hogan,  Oliver  K. 
Hogan,  J.  C.  Hogan,  Alice  G.  Hogan,  Mrs.  Wm.  H.  Hogan,  J.  K.  Kestler,  and 
'GfCO.  N.  Hogan. 

"Witness  our  signatures  this  24th  day  of  August,  1905. 

"Henry  H.  Hogan. 
••Albert  Z.  Hogan. 
"J.  O.  Hogan." 

These  instruments  are  obviously  a  connected  whole,  and  should  be 
construed  together.  Thus  considered,  I  am  of  opinion  that  the  pat- 
entee did  not  assign  his  patent  thereby,  but  merely  granted  a  license 
to  Henry  Hogan  for  the  term  of  six  years.  If  this  construction  is 
correct,  the  bill  is  brought  by  the  proper  party,  and  the  argument  now 
under  consideration  cannot  be  sustained. 

It  remains  to  say  a  word  concerning  the  first  claim.  In  the  present 
state  of  the  proof,  I  am  not  satisfied  that  the  claim  can  be  supported 
so  as  to  cover  every  material  insensible  to  "the  emanations  from  the 
talt" — whatever  the  quoted  phrase  may  mean — and  I  must  therefore 
decline  to  enter  a  decree  in  favor  of  the  validity  of  this  claim.  This 
ruling,  however,  is  to  be  without  prejudice  to  the  complainant's  right 
to  raise  the  question  hereafter  in  another  suit.  Whether,  in  view  of 
the  restrictive  statements  contained  in  the  specification,  and  of  the 
grounds  upon  which  the  patent  has  been  held  to  be  good,  it  can  be  sus- 
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tained  for  any  other  article  than  a  dredge  for  salt,  need  not  be  decid- 
ed upon  this  record.  It  is  a  dredge  for  salt  that  is  manufactured  by 
the  complainant,  and  a  dredge  for  salt  that  infringes,  and  to  such 
article  the  decree  will  be  confined. 

A  decree  may  be  entered  sustaining  the  validity  of  the  last  three 
claims,  and  directing  the  defendant  to  accotmt 


CRAMER  &  HAAK  T.  1900  WASHER  00. 

(Circuit  Court,  M.  D.  Pennsylvania.    July  27,  1906.) 

Na  23,  January  Term,  1907. 

1.  Patents—Invsntiozt— UsB  OF  OifD  Mechanical  Dsvicbs. 

Except  In  Inventions  of  the  most  primary  character  new  mechanical 
forms  and  appliances  are  not  to  be  looked  for,  and  there  may  be  patent- 
able invention  in  making  use  of  those  which  are  known  in  the  same  or 
kindred  arts  by  so  adapting  and  combining  them  as  to  bring  about  new  or 
improved  results. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  voL  88,  Patents,  |  28.] 

2.  SAla^— iNFaiNOEMENT— Washinq  Machine. 

The  Cramer  &  Haak  patent.  No.  829,631,  for  a  washing  machine  con- 
sisting of  an  oscillating  tub  adapted  to  be  run  by  i>ower  instead  of  by 
hand,  was  not  anticipated,  and  discloses  invention.    Also,  held  iniPrlnged. 

In  Equity.  Suit  for  infringement  of  letters  patent  No.  829,631  for 
a  washing  machine  issued  to  C.  W.  Cramer  and  H.  C.  Haak,  August 
28,  1906.    On  final  hearing. 

Henry  E.  Everding  and  George  W.  Ellis,  for  complainant. 
Samuel  O.  Edmonds  and  Frederick  M.  Welsh,  for  defendant. 

ARCHBALD,  District  Judge.  The  complainants  are  the  inventors 
of  a  washing  machine,  or  tub  for  washing  clothes,  particularly  adapted 
and  designed  for  use  with  a  water,  steam,  or  electric  motor.  Tubs 
of  the  class  to  which  it  belongs,  up  to  that  time,  had  been  actuated 
solely  by  hand,  being  oscillated  back  and  forth  by  means  of  a  handle 
fixed  to  the  rim  of  the  tub,  or  a  hand-moved  lever  with  gearing  or 
crank  attachment;  the  motive  force  in  either  case  being  the  human 
arm.  But  in  changing  from  hand  to  machine  power,  the  effect  at 
the  end  of  the  stroke  had  to  be  looked  to,  which  is  taken  care  of  with- 
out more  in  the  one  case,  by  the  natural  slowing  up  on  reaching  the 
limit  of  the  operator's  arm,  but  results  in  a  racking  jar,  unless  ob- 
viated in  some  way,  when  the  tub  is  swung  back  and  forth  by  the 
reciprocations  of  a  machine-driven  rod.  To  meet  this  difficulty,  the 
complainants,  having  fulcrumed  their  actuating  lever  on  the  pivot  of 
the  tub,  connect  up  tub  and  lever  by  a  spiral  spring,  which  serves  not 
only  to  cushion  the  stroke  at  either  end,  but,  by  the  extension  of  the 
spring  under  the  momentum  of  the  tub,  stores  up  a  recoil  energy, 
which  starts  it  on  the  return,  materially  relieving  the  demand  on  the 
motor  and  incidentally  removing  any  liability  of  a  dead  center.  By 
the  stretching  of  the  spring,  also,  a  Igng  swing  of  the  tub  is  secured, 
with  a  relatively  short  movement  of  the  motor  piston,  giving  a  maxi- 
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mum  actuation,  with  a  imnimum  expenditure  of  power,  and  at  the 
same  time  making  for  compactness  and  economy  of  structure,  by  a 
reduction  of  the  driving  mechanism. 

It  is  clear  that  there  is  nothing  which  directly  anticipates  this  in  the 
prior  art.  The  only  question  is  whether  it  shows  an  inventive  ad- 
vance. An  oscillating  tub,  of  course,  was  not  new,  being  found  in  the 
Ahrends  (1888),  the  several  Caslers  (1897-1903),  the  Weame  (1899), 
and  the  Fawkes  (1904).  Neither  was  a  resilient  spring,  to  cushion 
the  tub  at  the  end  of  the  stroke  and  assist  in  its  recoil,  which  ap- 
pears in  certain  of  the  Caslers  (1898,  1902,  1903),  the  Wearne,  and 
the  Fawkes.  Nor  was  it  new  to  reciprocate  the  tub  by  means  of  a 
lever,  fulcrumed  cr  pivoted  concentrically  with  it,  which  is  to  be  found 
in  the  Ahrends,  and  one  of  the  Caslers  (1899).  All  therefore,  as  it 
is  said,  that  the  complainants  did,  after  having  examined  the  different 
tubs  in  use,  and  adopted  the  oscillating  form  common  to  the  art, 
was  to  provide  for  its  actuation  by  means  of  a  driving  rod,  as  in  the 
Ahrends,  acting  upon  a  lever,  fulcrumed  on  the  pivot  of  the  tub,  and 
adapted  to  be  reciprocated  by  means  of  a  segmental  rack,  as  in  one 
of  the  Caslers,  and  connecting  up  lever  and  tub  by  the  ordiftary  draft 
spring  extensively  used  in  numerous  mechanical  devices,  as  well  as 
suggestively  shown,  performing  the  same  functions,  in  the  various 
Caslers,  the  Weame,  and  the  Fawkes.  This  is  a  familiar  and  at 
times  an  effective  argument,  with  which  to  demolish  a  patent;  but 
its  value  depends,  in  any  case,  upon  how  far  it  is  borne  out.  Except 
in  inventions  of  the  most  primary  character,  new  mechanical  forms 
and  appliances  are  not  to  be  looked  for,  and  inventors  have  to  be 
content,  in  carrying  out  their  ideas,  with  making  use  of  those  which 
are  at  hand,  in  the  same  or  kindred  arts,  adapting  and  combining 
them  to  bring  about  new  results.  That  washtubs,  as  a  class,  are  a 
legitimate  subject  for  the  exercise  of  inventive  talent,  is  proved — if 
proof  were  necessary  with  respect  to  so  important  a  domestic  article 
— by  the  concern  which  has  been  manifested,  and  the  many  eflForts 
which  have  been  and  still  are  being  made  by  different  inventors,  as 
shown  by  the  record,  to  secure  a  good  one.  The  person  who  first 
devised  an  oscillating  tub  was  more  or  less  of  a  pioneer,  as  to  whom 
those  who  came  afterwards  are  mere  improvers,  having  introduced 
a  new  principle,  the  agitation  of  the  clothes  and  the  surging  of  the 
water  about  them,  by  the  motion  of  the  tub,  being  substituted  for 
the  action  of  a  rotary  scrubber,  or  the  rubbing  of  the  same  by  hand. 
So,  up  to  the  time  of  the  present  invention,  so  far  as  relates  to  oscil- 
lating tubs,  there  was  nothing  in  use  but  hand  power,  and,  in  pro- 
viding for  a  change  from  hand  to  machine,  the  complainants  have 
in  the  same  way  brought  in  something  new  and  decidedly  useful,  prac- 
tically relegating  ever)^hing  not  so  operated  to  the  scrap  heap.  Un- 
less therefore  the  adaptive  changes  made  necessary  thereby  were  ob- 
vious, or  suggested  by  what  was  already  to  be  found  in  the  same  or 
kindred  arts,  there  is  no  reason  why  they  should  not  be  accorded  the 
merit  of  invention. 

It  is  said,  however,  that,  even  though  the  use  of  machine  power 
may  be  indicated  and  provided  for  in  the  specifications,  it  is  merely 
a  tub,  and  not  a  machine-actuated  one,  that  is  patented;   the  concrete 
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device  and  not  the  idea  being  all  that  the  complainants  are  entitled 
to.    But  the  underlying  idea  of  the  patent,  as  disclosed  by  the  specifi- 
cations, is  a  machine-driven  tub,  and  while  it  may  not  be  declared  for  I 
in  so  many  words  in  the  claims,  or  indeed  be  patentable  by  itself  as  I 
being  nothing  but  an  abstraction,  it  is,  "in  a  device  of  the  class  de-  I 
scribed,"  that  the  combination  which  is  the  subject  of  the  patent  is  ! 
said  to  consist,  which  carries  it  back  to  the  specifications  from  which 
it  cannot  thus  be   separated.     What  the   complainants  invented,   in 
other  words,  was  a  washtub  adapted  to  be  run  by  power,  instead  of 
by  hand.     It  is  that  which  they  unmistakably  describe,  and  which 
characterizes  and  gives  point  to,  the  invention,  and  while  they  may 
not  be  able  to  lay  claim  to  more  than  the  particular  form  and  ar- 
rangement of  parts  for  which  they  have  declared,  to  that  at  least  they 
are  entitled  for  the  purposes  specified,  if  in  other  respects  it  shows 
invention. 

Nor  can  it  be  successfully  maintained,  minimizing  the  complain- 
ants' efforts,  that  all  they  did  was  to  appropriate  and  put  together  al- 
ready existing  appliances,  without  inventive  adaptation,  the  spring 
to  cushion  the  stroke  and  aid  in  the  recoil  being  old,  as  well  as  the 
pivotally  fulcrumed  lever,  with  segmental  end,  intermeshing  with  a 
power  driven  rack  bar,  by  which  the  tub  is  reciprocated.  For  what- 
ever may  be  said  of  the  means  for  directly  driving  the  tub,  which 
so  appears,  as  being  both  old  and  obvious,  the  spring  of  the  patent 
forms  a  part  of  the  lever,  and  thus  enters  into  the  actual  reciproca- 
tion of  the  tub,  assisting  to  impart  motion  to  it,  instead  of  simply 
acting  as  a  check  upon  it,  differing  entirely  in  this  respect  from  the 
various  devices  referred  to  above  in  which  a  retracting  spring  is  found. 
So  far  as  the  immediate  cushioning,  and  to  a  certain  extent  the  recoil, 
are  concerned,  no  doubt  the  spring  operates  the  same  in  each,  being  ex- 
tended by  the  momentum  or  swing  of  the  tub  and  reacting  against  it ; 
but  in  shifting  from  a  hand  to  a  power  driven  tub  it  was  by  no  means 
obvious,  and  required  something  more  than  ordinary  mechanical  in- 
sight, to  appreciate  that,  while  retaining  the  same  beneficial  effects, 
the  rigidity  of  the  stroke  of  a  power  driven  rod  could  be  relaxed,  as 
it  must  be  to  avoid  racking,  by  hooking  up  lever  and  tub  by  an  inter- 
mediate spring;  a  maximum  swing  with  a  minimum  stroke  being 
at  the  same  time  secured,  making  for  economy  of  parts  and  motive 
force  enough  of  itself  to  sustain  invention.  It  may  be  that,  outside 
of  the  spring,  nothing  can  be  predicated  on  the  special  form  of  lever 
adopted,  the  rest  of  it,  as  contended,  being  a  perfectly  ordinary  and 
obvious  construction,  where  machine  power  is  to  be  resorted  to; 
but  the  spring  end  connection  is  certainly  new,  and  the  complainants 
are  entitled  to  rely  upon  the  new  and  useful  results  produced  by  it, 
as  evidence  not  only  that  something  more  than  ordinary  skill  was  in- 
volved, but  of  inventive  advance  over  the  existing  art.  The  defend- 
ants have  found  it  profitable,  as  we  shall  see,  to  adopt  it,  to  help  out 
the  recoil  springs  of  the  Weame  machine,  which,  according  to  Mr. 
Winans,  their  mechanical  engineer,  are  not  sufficient  without- it,  and 
have  also  seen  fit  fo  try  and  protect  the  combination  with  a  patent, 
after  which  it  does  not  altogether  lie  in  their  mouths  to  deny  its  utility 
or  dispute  that  it  is  patentable. 
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It  IS  said,  however,  that,  even  if  the  patent  is  valid,  the  invention 
IS  a  narrow  one,  being  confined  to  the  specific  arrangement  shown, 
on  which  the  defendants  do  not  infringe.  There  are  seven  claims  to 
the  patent,  all  but  the  second  and  seventh  being  relied  upon,  of  which 
the  first,  although  broader  than  the  rest,  may,  be  taken  as  representa- 
tive: 

**1.  In  a  device  of  the  class  described,  the  combination  with  a  pivotally 
mounted  tub,  of  a  lever  fulcrumed  on  the  pivot  of  said  tub,  means  for  actuat- 
ing said  lever,  and  a  spring  connecting  the  lever  with  said  tnb." 

This  is  fulfilled  in  terms  by  the  tub  which  the  defendants  were 
manufacturing  wlien  the  bill  was  filed,  however  it  may  be  as  to  the 
one  which  is  being  now  made.  The  only  distinction  attempted  with 
regard  to  it  is  that,  in  addition  to  the  spring  attachment  between  the 
lever  and  tub,  it  is  suppUed  with  two  other  twin  springs,  diametrically 
opposite  to  each  other,  attached  at  one  end  to  brackets  on  the  stand- 
ard which  supports  the  machine,  and  being  connected  at  the  other 
with  a  stop  plate  or  bar,  pivoted  concentrically  with  the  tub,  the 
shoulders  of  which  are  engaged  at  each  reciprocation  of  the  tub  by 
a  lug  projecting  downwards  from  the  frame  or  spider  on  which  the 
tub  is  carried.  The  defendants,  in  other  words,  employ  three  springs, 
where  the  complainants  have  but  one,  having  a  driving  spring  to 
connect  up  the  lever  and  tub,  and  two  oppositely  placed  recoil  springs 
to  take  up  the  momentum  of  the  tub  and  start  the  recoil;  the  one 
being  operative,  as  it  is  said,  at  one  part  of  the  stroke,  and  the  others 
at  the  other,  but  not  both  at  the  same  time.  The  function  of  the 
two  recoil  springs  is  practically  the  same  as  in  the  Wearne  patent, 
which  the  defendants  own,  apd  are  therefore  entitled  to  use;  but  the 
combination  of  these  with  the  spring  lever  attachment  of  the  patent 
in  suit  is  another  matter,  and  does  not  avoid  infringement  because  the 
two  are  brought  together  in  the  one  machine.  This  is  demonstrated 
by  observing  the  effect  of  dropping  out  one  or  the  other  of  them.  If 
the  spring  end  of  the  lever,  for  instance,  be  dispensed  with,  and  the 
twin  recoil  springs  be  retained,  there  is,  of  course,  no  infringement; 
but,  on  the  other  hand,  if  the  twin  recoil  springs  be  thrown  out,  and 
the  spring  lever  remain,  we  have  the  exact  structure  of  the  patent,  and, 
having  this,  how  can  it  be  said  that  the  combination  of  that  which  is 
not  an  infringement  with  that  which  is  saves  the  result? 

It  is  suggested  that  the  defendants  divide  up  the  threefold  function 
assigned  to  the  single  spring  of  the  patent;  the  recoil  springs,  which 
they  employ,  being  depended  on  solely  to  absorb  the  energy  or  momen- 
tum of  the  tub  and  assist  in  its  recovery,  and  the  spring  of  the  lever 
merely  serving  to  even  up  or  relieve  the  tension  and  to  impart  motion 
to  the  tub  in  a  resilient  or  yielding  manner,  like  the  ordinary  draft 
spring.  But  infringement  is  not  avoided  by  the  dividing  up  of  func- 
tions and  assigning  them  around  to  different  parts  of  the  same  char- 
acter, operating  in  the  same  way.  Nor  does  it  matter  that  the  three- 
spring  arrangement  may  be  an  improvement  of  sufficient  merit  to  de- 
serve and  receive  a  patent,  as  it  has ;  it  being  possible  that  a  patented 
improvement  may  be  an  infringement  of  the  device  on  which  it  im- 
proves.   Watrous  Mfg.  Co.  v.  American  Hardware  Co.  (C.  C.)  161 
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Fed.  362.  Not  altogether  consistently  with  the  asserted  protection 
secured  by  the  patent  which  they  so  hold,  it  is  urged  that  the  defend- 
ants' machine  is  nothing  more  than  their  old  Standard  or  Weame 
washer,  with  the  addition  of  a  drive  lever  with  draft  spring  attach- 
ment which  any  one  was  entitled  to  use ;  but,  as  already  pointed  out, 
it  is  none  the  less  an  infringement  to  apply,  as  this  does,  the  spring 
lever  of  the  patent,  which  is  not  to  be  identified  with  the  ordinary 
draft  spring,  to  an  existing  style  of  tub ;  the  combining  of  the  two  , 
in  no  way  relieving  from  the  appropriation  which  is  so  made.  And 
thi^  is  emphasized  by  the  statement  of  Mr.  Winans  that  the  spring 
attachment  of  the  patent  was  added  because  he  reali:^ed  that  a  fixed  or 
rigid  connection  without  it  would  rack  the  machine,  while  the  use  of 
it  would  permit  an  adjustment  to  tbe  varying  momentum  of  the  tub 
and  its  load,  one  of  the  purposes  for  which  it  was  designed.  This, 
as  already  suggested  in  another  connection,  is  not  only  a  tribute  to 
the  efficiency  of  the  device,  but  a  distinct  proof  of  its  necessity  to  the 
proper  operation  of  the  machine;  there  being  no  exttouation  for,  or 
escape  from,  the  taking  which  is  thus  confessed. 

It  is  further  said,  however,  that  the  defendants  have  abandoned  the 
style  of  tub  which  they  were  making  when  the  bill  was  filed,  and 
that  nothing  can  be  charged  against  the  one  which  they  now  use; 
but,  infringement  having  been  made  out  as  to  the  one,  it  is  not  im- 
portant at  this  time  whether  the  form  to  which  they  have  changed 
infringes  or  not,  which  can  be  considered  when  it  comes  to  the  ac- 
counting. Hanifen  v.  Armitage  (C.  C.)  117  Fed.  845,  861.  Walker 
Patent  Pivoted  Bin  Co..  v.  Miller  (C.  C.)  146  Fed.  249. 

Let  a  decree  be  drawn  sustaining  the  patent,  awarding  an  injunc- 
tion, and  referring  the^  case  to  a  master. 


HBNNEBIQUB  C50NST.  CO.  ▼.  ARMORED  CONCRETE  CONST.  CO.  OF 

BALTIMORE  et  al. 

(Circuit  Court,  D.  Maryland.    January  28,  1908.) 

Patents— Infringement— Reinforced  Cement  Gibdebs. 

The  Henn^bique  patent.  No.  611,907,  for  a  cement  Joist  or  girder 
strengthened  by  iron  rods  or  bars,  is  limited  to  a  constmction  in  a  con- 
tinuous girder,  in  wliich  the  strengthening  rods  in  each  span  extend  over 
the  intermediate  support  and  into  the  next  span,  so  as  to  increase  the 
strength  of  the  girder  next  to  such  points  of  support  So  construed* 
held  not  Infringed. 

In  Equity.    On  final  hearing. 

Wm.  B.  Whitney,  for  complainant. 

Charles  H.  Knapp,  Arthur  Stewart,  and  W.  Cabell  Bruce,  for  re- 
spondents. 

MORRIS,  District  Judge.  This  is  a  bill  of  complaint,  in  usual 
form,  charging  infringement  of  a  patent  belonging  to  complainant,  and 
praying  for  an  injunction  and  an  account.  The  bill  alleges  that,  prior 
to  December  29,  1897,  Francois  Hennebique,  a  citizen  of  France,  was 
the  inventor  of  certain  improvements  in  the  construction  of  joists, 
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girders,  and  the  like,  and  that  upon  his  application,  filed  December  29, 
1897,  there  was  granted  to  him,  in  due  form  of  law,  patent  of  the 
United  States,  dated  October,  1898,  No.  611,907,  for  improvements  in 
the  construction  of  joists,  girders,  and  the  like  of  cement  strengthened 
with  iron.  This  patent,  by  valid  assignment,  has  become  the  property 
of  the  complainant,  the  Hennebique  Construction  Company.  The  spec- 
ifications and  claims  of  the  patent  are  as  follows : 

**The  use  of  strengthened  beton  In  buildingB  has  within  recent  years  greatly 
deyeloped.  It  has  been  thought  possible,  by  mixing  beton  and  iron  or  steel, 
to  replace  the  purely  metallic  elements  of  building  construction  by  parts  equal- 
ly incombustible,  but  lighter,  and  more  simply  and  rapidly  made.  In  any 
case  the  mixture  of  cement  or  hydraulic  lime,  which  resists  perfectly  compres- 
sion, with  iron  or  steel,  which  more  particularly  resists  tension  and  flexion, 
has  not  hitherto  been  capable  of  being  carried  out  in  a  Judicious  and  rational 
manner.  By  arranging  at  useful  points  in  a  mass  of  beton  of  suitable  form 
longitudinal  bars  of  iron  of  a  given  shape  in  order  to  constitute  the  tension 
chord,  by  distributing  them  in  the  mass  in  a  Judicious  manner  in  order  that 
the  whole  mass  of  iron  and  beton  may  have  at  every  point  of  the  piece  form- 
ed the  desired  resistance  to  flexion  and  tension,  and  by  further  connecting 
the  longitudinal  bars  by  brace  pieces  or  stirrups  of  suitable  form,  I  have 
succeeded  in  producing  the  practical  Joists,  girders,  and  the  like  which  form 
the  object  of  my  present  invention. 

*The  invention  is  illustrated  in  the  accompanying  drawings,  in  which  I  have 
shown  diagrammatlcally  in  Figure  1  a  practical  continuous  Joist,  or  girder  of 
beton  strengthened  with  iron  arranged  according  to  these  principles.  Figure  2 
is  a  detail  perspective  view  of  one  of  the  stirrup  pieces.  Figure  3  is  a  section 
on  line,  s,  t,  of  Figure  1.  Figure  4  is  a  sectional  perspective  on  line,  x,  y,  of 
Figuire  3;  the  longitudinal  half  of  the  girder  being  supposed  to  be  removed. 
Figure  5  is  a  detail  illustrating  the  construction  at  the  point  of  passing  an 
intermediate  support  This  Joint,  incased  or  built  in  at  one  of  its  ends,  A,  is 
placed  on  a  series  of  intermediate  supports,  G.  The  characteristic  of  the 
metallic  core  or  strengthening  is  ^e  addition  to  longitudinal  bars,  1,  arrange 
ed  parallel  to  the  lower  side  of  the  Joist,  of  inwardly-bent  bars,  2,  2',  2",  2"', 
arranged  in  the  same  vertical  plane.  These  bars  are  parallel  to  the  bars,  1, 
in  the  mean  central  part  of  the  Joist;  that  is  to  say,  in  the  part  where  the 
effects  of  tension  are  almost  nothing.  They  are  placed  parallel  to  the  bars, 
1,  and  in  their  vicinity  they  double  the  resistance  of  the  latter  to  tension. 
They  are  carried  by  the  same  supports  or  stirrups,  3,  and  these  latter  thus 
connect  the  chord  of  tension  formed  by  the  bars  with  the  chord  of  compres- 
sion formed  by  the  beton.  One  of  these  stirrup  pieces  is  shown  in  perspective 
in  Figure  2.  It  is  formed  of  a  band  of  sheet  iron  of  U  shape  having  straight 
arms,  terminated  by  a  little  hook,  which  facilitates  their  fixing  in  the  beton. 
These  straight  stirrup  pieces  play  in  the  Joist  of  strengthened  beton  the  part 
which  the  suspension  rods  play  in  the  trussing  of  metallic  girders. 

"As  in  the  extreme  parts  of  the  girder  the  tension  action  increases  in  pro- 
portion as  the  wall,  A,  and  the  support,  G,  are  approached,  I  raise  the  bar,  2. 
The  inclined  arms,  2',  of  this  bar,  are  connected  with  the  horizontal  bar,  1, 
by  stirrup  pieces,  3,  approached  more  and  more  closely  together.  I  thus  form 
a  triangle  of  resistance,  the  apex  of  which  is  at  the  point  6f  divergence  of 
the  bars,  2'.  This  triangle,  in  consequence  of  the  stirrup  pieces,  3.  being  pro- 
gressively placed  nearer  one  another,  and  of  the  growing  mass  of  beton  which 
it  incloses  between  the  bars,  1  and  2',  offers  a  proportionate  increasing  resis- 
tance to  the  tension  action.  Each  bar,  2,  is  inclined  upwardly  at  2',  runs  hori- 
zontally, as  shown  at  2",  and  is  extended  .beyond  the  incline  of  the  adjacent 
bar,  as  shown  at  7".  At  the  point  where  the  continuous  girder  passes  (xi 
to  an  intermediate  support,  G,  I  prolong  the  bar,  2",  to  2"',  in  the  adjoining 
compartment  or  bay,  which  is  thereby  strengthened;  and  in  order  to  insure 
that  the  reaction  of  the  beton  of  this  prolongation  shall  not  raise  the  latter  I 
crown  it  with  reversed  stirrups,  a,  which  maintain  the  bar  perfectly  firm. 

"Figure  5  shows  in  detail  the  passing  over  an  intermediate  support,  G.  The 
crossing  of  the  arms,  2'",  consolidates  the  girder  in  a  practical  manner  on 


Digitized  by 


Google 


302  168  FEDERAL  REPORTER. 

the  support,  C,  where  the.  bending  strain  is  greatest  It  will  be  seen,  there- 
fore, that  owing  to  the  addition  of  a  single  bar,  2,  the  arms,  2^,  2",  2'",  of 
which  are  suitably  Inclined,  connected,  and  arranged  in  the  beton,  and,  fur- 
ther, owing  to  the  rational  distribution  of  the  straight  stirrup,  3,  it  is  pos- 
sible to  construct  girders  resistant  in  all  their  parts  in  a  perfect  manner  to 
the  effects  of  tension,  the  effects  of  compression,  the  breaking  effects,  and  the 
bending  effect,  while  reducing  to  a  minimum  the  quantity  of  iron  employed, 
and  suppressing  or  dispensing  with  iron  in  the  part  under  compression,  there- 
by avoiding  between  the  irons,  1  and  2,  any  cross-fastening  by  inclined  stirrups 
or  by  wire  lattice  work.  It  Is  needless  to  state  that  the  principles  herein  de- 
scribed may  be  applied  to  the  manufacture  of  any  suitable  girders  or  joists 
for  ceilings  or  floors,  and  in  fact,  to  any  constructions  formed  of  beton  strength- 
ened with  metal,  which,  as  regards  the  strains  which  they  will  support,  may  be 
likened  to  girders  placed  on  supports  or  incased  in  masonry.  It  is  also  under- 
stood that  according  to  the  dimensions  of  the  girder,  the  transverse  section  of 
which  is  not  necessarily  rectangular,  the  number  of  bars,  1  and  2,  placed  in 
the  same  vertical  plane,  may  vary. 

"Having  now  particularly  described  and  ascertained  the  nature  of  my  said 
invention  and  in  what  manner  the  same  is  to  be  performed,  I  declare  that 
what  I  claim  is: 

"1.  In  the  construction  of  Joists,  girders,  and  the  like  of  cement  strengthened 
with  iron  or  the  like,  the  inwardly-bent  bars,  2,  2',  2",  2"',  of  which  the  cen- 
tral branch,  2,  is  horizontal  and  arranged  in  the  plane  of  the  bar,  1,  which 
forms  the  chord  of  tension  of  the  girder,  and  of  which  the  arms,  2*,  are  al- 
ways raised  in  the  same  vertical  plane  and  in  the  direction  of  the  point  where 
they  are  fitted  into  the  wall.  A,  or  on  the  supports,  C,  in  order  to  obtain  a 
better  resistance  to  the  increasing  breaking  strain,  while  the  bran<^,  2",  is 
extended  into  the  next  span,  substantially  as  described. 

**2.  In  the  construction  of  joists,  girders,  or  the  like  of  the  kind  described, 
the  straight  stirrup  pieces,  3,  of  hoop  iron  in  a  U  form  for  connecting  the 
bars,  1,  and  the  inwardly-bent  bars,  2,  2',  2",  2'",  the  said  stirrup  pieces  being 
distributed  in  the  girder,  substantially  as  hereinbefore  described." 

In  the  strengthened  concrete  girder  of  the  Hennebique  patent, 
straight  rods  are  imbedded  in  the  lower  side  of  the  cement  girder,  and 
other  rods  parallel  to  them  are  imbedded  in  the  same  horizontal  plane 
of  the  girder  for  some  distance  on  each  side  of  the  point  midway  be- 
tween the  points  of  support ;  but  then  these  other  rods  begin  to  grad- 
ually rise,  being  upwardly  bent,  to  near  the  upper  surfaces  of  the  ce- 
ment girder,  and  then  are  continued  over  the  support  into  the  next 
span  for  some  distance  ending  at  2'",  as  shown  in  the  drawings.  This 
distance  of  extension  into  the  next  span  is  represented  in  the  drawings 
of  the  patent  as  being  at  least  one-seventh  of  the  whole  width  of  the 
span  between  the  two  points  of  support.  Obviously  this  method  of 
construction  is  applicable  to  continuous  girders ;  that  is  to  say,  girders 
which  are  continuous  over  one  or  more  intermediate  supports,  and 
which  are  thereby  divided  into  two  or  more  consecutive  spans.  In  such 
a  girder  the  tensile  strain,  which  tends  to  pull  apart  the  lower  side 
of  the  beam,  will  be  greatest  midway  between  the  supports,  and  for 
that  reason  the  parallel  strengthening  rods  are  placed  there ;  but  near 
the  supports  it  is  the  upper  portion  of  the  girder,  the  top  fibers,  that 
are  in  tension  and  need  the  strengthening  of  the  iron  rods  which  have 
been  brought  up  to  the  top  and  carried  over  each  support  into  the  next 
span,  so  that  there  is,  at  the  points  of  greatest  stress,  near  the  sup- 
ports, a  double  number  of  rods  in  each  span  to  give  resistance  to  the 
stress  which  at  these  places  tend  to  bend  the  girders  when  the  load  is 
applied.    As  Mr.  Hennebique,  in  his  testimony,  explains,  if  the  weight 


Digitized  by 


Google 


HBNNEBIQUE  CONST.  OO.  7.  ARMORED  GONORETE  CONST.   CO.       303 

is  too  great  for  the  resistance  of  the  single  rods  at  the  tpp  of  the  gird- 
er, and  the  rods  are  not  extended  into  the  adjoining  span,  then  the 
weight  will  "produce  destructive  deformation  of  the  concrete  of  the 
girder." 

The  testimony  and  the  reasoning  of  Mr.  Hennebique,  as  well  as  the 
usual  meaning  of  those  words,  convey  to  me  that  the  words  "bay"  or 
"span"  or  "compartment"  in  the  patent  mean  the  clear  open  space  be- 
tween the  faces  of  the  adjoining^  supporting  columns.  Especially  is 
this  so  with  respect  to  the  buildmg  in  question  in  this  case,  in  which 
the  supports  are  walls  which  extend  above  the  points  entered  by  the 
girders,  so  that  the  superimposed  weight  of  the  wall  rests  upon  the 
girder  and  would  prevent  its  yielding  at  that  point  to  the  stress  of  the 
load,  to  which  it  could  only  yield  at  some  point  in  the  bay  outside  of 
the  support.  The  scientific  reasons  which  explain  why  this  arrange- 
ment of  the  iron  rods  places  them  just  where  they  are  needed  and  dis- 
penses with  their  use  where  they  are  not  required,  and  therefore  re- 
sults in  an  economical  use  of  the  material  of  which  the  rods  are  made, 
are  most  learnedly  shown  in  the  testimony  of  the  expert  witnesses  and 
in  the  briefs  of  counsel.  But,  after  all,  it  is  the  actual  construction  ^ 
covered  by  the  patent  with  which  this  litigation  is  concerned,  and  that 
construction,  I  think,  is  clearly  indicated  by  the  specifications  and 
claims  of  the  patent  to  require  that  the  upwardly  bent  rod  shall  pass 
over  the  supporting  column  into  the  next  adjoining  span  or  com- 
partment.   It  is-^stated  in  the  specifications : 

"At  the  point  where  the  continuous  girder  passes  on  to  an  intermediate 
support,  C,  I  prolong  the  bar,  2",  to  2'",  in  the  adjoining  compartment  or  bay, 
which  is  thereby  strengthened.  •  •  •  The  crossing  of  the  arms,  2"',  con- 
solidates the  girder  in  a  practical  manner  on  support,  C»  where  the  strain  Is 
the  greatest" 

The  defendants,  in  support  of  their  defense  of  noninfringement,  con- 
tend that  in  the  building  erected  by  them,  which  is  complained  of,  they 
did  not  use  complainant's  patented  construction;  that  the  plans  and 
the  calculations  for  the  strength  of  the  irons  were  not  based  on  the 
calculations  proper  to  be  used  in  the  Hennebique  construction,  and 
the  rods  were  not  designed  to  pass  over  and  did  not  pass  over  into 
the  adjoining  compartments  or  bays,  and  the  ends  did  not  cross  each 
other,  as  shown  at  2"'  in  the  patent.  The  defendants  contend  that 
the  rods  used  in  the  building  extended  no  further  than  the  center  of 
the  supporting  column,  and  if,  in  some  few  cases,  they  did  extend  a 
few  inches  further,  it  was  only  by  accident,  and  they  never  extended  in- 
to the  next  bay,  so  as  to  obtain  any  of  the  benefits  claimed  by  the 
patentee  for  his  construction.  This  is  a  question  of  fact  to  be  deter- 
mined from  the  testimony,  and  my  conclusion  is  that  the  testimony 
fully  supports  the  contention  of  the  defendants. 

It  is  urged,  however,  that,  even  if  this  be  conceded,  yet  the  defend- 
ants are  to  be  held  to  have  used  the  patented  construction  and  have 
attempted  to  evade  it  by  constructing  it  imperfectly,  so  that  its  utility 
Js  diminished.  If  the  real,  substantive  invention  of  the  Hennebique 
patent  consists  in  the  overlapping  of  the  ends  of  the  rods  of  one  span 
with  the  ends  of  the  rods  of  the  next  span,  so  as  to  give  the  resistance 
of  the  double  rods  to  the  shearing  stress,  which  is  greatest  on  the  ce- 
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ment  girder  at  a  short  distance  from  the  face  of  the  support,  then  it 
results  that  rods,  the  ends  of  which  simply  meet  in  the  support,  and  do 
not  cross  and  overlap  beyond  the  faces  of  the  support,  do  not  infringe 
Mr.  Hennebique's  real  invention,  and  do  not  infringe  the  claims  grant- 
ed to  him  in  his  patent. 

It  is  urged  on  behalf  of  the  complainant  that  the  claims  of  the 
Hennebique  patent  are  not  solely  for  a  combination  of  all  the  elements 
of  the  claim,  and  that  the  patent  is  infringed  by  the  use  of  the  bent  bar 
with  the  stirrup  pieces.  Considering  the  prior  art,  as  disclosed  by  the 
exhibits  and  testimony,  J  think  it  fairly  appears  that  Mr.  Hennebique 
was  not  the  first  to  use  the  stirrup  pieces,  or  similar  metal  ligatures, 
or  a  bent  bar,  and  therefore  he  cannot  claim  to  be  the  inventor  of 
these  devices,  but  that  the  invention  of  his  patent  must  be  limited  to 
the  combination  which  he  has  described  of  tfie  bent  bar  and  the  stir- 
rups with  the  bent  bar  extending  into  the  next  compartment  in  such 
manner  as  to  produce  the  beneficial  results  obtained  by  the  overlapping. 

Being  of  opinion  that  the  defense  of  noninfringement  has  been  sus- 
tained, and  for  that  reason  that  the  bill  of  complaint  should  be  dis- 
missed, I  do  not  enter  upon  the  question  of  the  effect  of  the  delay  of 
Mr.  Hennebique  in  applying  for  the  United  States  patent,  or  of  the 
prior  printed  publications  of  his  invention. 


TINDED-MORRIS  CO.  ▼.  CHESTER  FORGING  &  ENGINEERING  00. 

(Circuit  Court,  B.  D.  Pennsylvania.    Angnst  7»  190a) 

No.  9,  October  Sessions,  1907. 

1.  Patents—Suit  fob  Infbtngement— Pbei/Iminabt  Injunction. 

A  court  of  equity  may  enjoin  a  threatened  infringement  of  a  patent, 
although  no  act  of  infringement  had  been  committed  when  the  bUl  was 
filed. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  88,  Patents,  SS  478, 
479.] 

2.  Same— INFBINGEMENT— PUBOHASEB  OF  PaBTS  OF  MACHINE— RIGHT  TO  USE. 

A  sale  of  a  patented  machine  by  one  authorized  to  sell  vests  the  pur- 
chaser with  an  absolute  title  and  the  right  of  user,  but  a  sale  of  the 
parts  of  a  dismantled  machine  as  scrap  iron  does  not  pass  title  to  the 
machine,  nor  the  right  to  use  it,  and  if  the  parts  are  reassembled,  and 
the  machine  used,  such  use  is  an  infringement  of  the  patent. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  38,  Patents,  (  399.] ' 

8..  Same— Injunction— Machine  Obtained  by  Fbaud. 

Defendants,  two  of  whom  were  then  employes  of  complainant,  one  being 
its  foreman,  organized  a  company  to  engage  in  a  competing  business  In 
the  making  of  crank  shafts.  Before  the  foreman  left  complainant's  em- 
ployment, it  sold  a  quantity  of  scrap  iron  to  a  junk  dealer  and,  among 
other  things  taken  by  him,  were  the  parts  of  two  dismembered  crank  shaft 
lathes  covered  by  patents  owned  by  complainant  Such  parts  were  not 
knowingly  sold  by  complainant,  were  stored  in  a  different  place  from  the 
scrap,  and  there  was  evidence  that  they  were  loaded  in  the  Junk  wagon 
at  the  instance  of  the  foreman.  He  or  his  codefendant  picked  the  part? 
of  the  machines  from  the  scrap  and  purchased  them  from  the  Junkman 
for  $100,  their  value  being  at  least  $1,500,  and  they  were  proceeding  to 
reassemble  them  preparatory  to  operating  the  machines.  Held,  that  the 
evidence  was  sufficient  to  show  that  they  were  obtained  from  complainant 
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by  fraud,  and  that  a  prelUniiiary  injunction  would  be  panted  restraining 
defendants  from  using  tlie  maclilnes,  regardless  of  the  question  of  the 
validity  of  the  patents. 

In  Equity.     On  motion  lor  preliminary  injunction* 

Frank  P.  Prichard,  for  complainants. 
E.  Hayward  Fairbanks,  for  defendants. 

ARCHBALD,  District  Judge.^  This  is  a  bill  to  enjoin  the  use  of 
two  patented  machines  for  the  turning  of  crank  shafts  which  formerly 
belonged  to  the  complainants,  but  of  which  the  defendants,  as  it  is 
charged,  have  obtained  Unlawful,  if  not  fraudulent,  possession.  The 
defendants  have  demurred,  on  the  ground  that,  infringement  being, 
the  basis  of  the  bill,  no  infringing  act  had  been  committed  at  the  time 
it  was  filed;  the  different  parts  of  the  machines,  which  came  into 
their  hands  in  a  dismembered  condition,  not  having  as  yet  been  com* 
pletcly  put  together.  But  the  possession  being  unlawful,  as  the  de- 
murrer admits,  and  the  purpose  to  use  the  machines  after  they  have 
been  completed  not  being  denied,  the  threatened  use  may  be  enjoined 
without  aWaiting  its  accomplishment.  Page  Woven  Wire  Fence  Co. 
V.  Land  (C.  C)  49  Fed.  936;  National  Meter  Co.  v.  Thomson  Meter 
Co.  (C.  C.)  106  Fed.  531;  Adair  v.  Young,  12  Chanc.  Div.  13.  The 
wrong  is  imminent,  and  the  court  is  not  so  powerless  as  to  have  to  let 
it  go  on  and  be  carried  out,  before  interfering.  Vicksburg  Water- 
works V.  Vicksburg,  185  U.  S.  65,  22  Sup.  Ct.  585,  46  L.  Ed.  808. 

Turning,  then,  to  the  merits,  the  facts  disclosed  by  the  affidavits  are 
considerably  out  of  the  ordinary.  The  defendant  company  was  or- 
ganized early  in  1907,  as  a  rival  of  the  complainants  in  the  crank  shaft 
business,  by  two  men,  Tomkins  and  Amhold,  who  were  in  their  em- 
ploy ;  Witteman,  the  third  member,  being  taken  in  to  complete  the 
company.  When  this  was  discovered  by  the  complainants,  Tomkins 
and  Arnhold  were  discharged;  Amhold,  who  was  foreman  of  the 
shop,  being  retained  till  the  end  of  the  month  to  close  up  certain 
matters.  The  latter  part  of  February,  while  he  was  still  m  charge, 
the  complainants  had  occasion  to  sell  some  old  hack  saws  to  a  junk 
dealer,  who  was  also  asked  to  make  an  offer  for  the  cast  iron  scrap 
scattered  around  in  piles,  which  he  did  after  looking  it  over.  There 
were  stored  away  at  the  time,  on  a  platform  over  the  warehouse,  in 
a  place  provided  for  unused  machinery,  the  complete  parts  of  two 
dismantled  crank  lathes,  made  under  the  patents  held  by  the  com- 
plainants, which  were  somewhat  out  of  order,  by  reason  of  wear,  but 
were  capable,  with  slight  repairs,  of  being  put  in  an  operative  condi- 
tion. Some  of  these  parts  were  of  steel,  with  phosphor  bronze  bush- 
ings, and  under  no  circumstances  would  be  classed  as  scrap;  nor 
were  ahy  of  them  in  the  scrap  piles  examined  by  and  sold  to  the 
junkman.  In  some  unexplained  way,  however,  they  were  taken  down 
from  the  place  where  they  were  stored  and  loaded  up  and  carted  off 
with  the  scrap  in  the  junk  wagons.  There  is  evidence  that  this  was 
by  the  direction  of  Arnhold,  but  it  is  denied  by  him,'  although  it  cer- 
tainly was  done  under  his  supervision,  of  which  more  presently.^  With- 


1  SpedaUy  assigned. 
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in  a  day  or  two  afterwards,  the  junk  dealer  was  notified,  by  telephone 
either  by  Tomkins  or  Arnhold,  he  is  not  sure  whicli,  that  they  would 
come  and  look  over  the  scrap,  and  might  want  to  select  some  things 
out  of  it.  This  they  did,  taking  the  different  parts  of  the  two  crank 
lathes  in  question,  for  which  they  paid  him  $100,  directing  them  to  be 
hauled  to  the  shop  of  the  defendant  company.  As  scrap,  this  material 
had  cost  the  junk  dealer  $18  a  ton;  the  whole  amount  paid  by  him 
being  some  $37.  As  machinery,  it  was  wortli  at  least  $1,500.  Since 
coming  into  the  hands  of  the  defendant  company,  the  lathes  have  been 
put  together,  suitable  bed  plates  constructed,  and  other  parts  supplied 
to  put  them  in  complete  running  order.  None  of  this  latter  is  covered 
by  the  complainants'  patents,  but  the  machines,  as  so  assembled  and  set 
up,  are  admittedly  within  and  infringe  upon  them,  unless,  under  the 
circumstances,  the  defendants  have  acquired  the  right  to  use  them. 
■  The  purchaser  of  a  patented  article,  from  one  who  is  authorized  to 
sell,  becomes  possessed  of  an  absolute  property  in  it  (Keeler  v.  Stand- 
ard Folding  Bed  Co.,  157  U.  S.  659,  15  Sup.  Ct.  738,  39  L.  Ed.  848), 
which  he  is  capable  also  of  transmitting  to  others,  provided,  of 
course,  there  are  no  express  restrictions.  Dickerson  v.  Tinling,  84 
Fed.  192,  -28  C.  C.  A.  139.  Had  therefore  the  machines  which  are  in 
controversy  here  been  advisedly  sold  to  the  junkman,  he  in  turn  could 
have  sold  them,  as  he  did,  to  Tomkins  or  to  Tomkins  and  Arnhold, 
and  the  defendant  company,  buying  from  them,  would  undoubtedly 
have  been  protected.  The  complainants  having  parted  with  them  in 
this  way,  if  that  was  the  fact,  the  right  of  property  which  thereby 
passed  would  have  carried  with  it,  as  of  course,  the  right  of  user.  But 
it  is  manifest  that,  to  have  this  effect,  the  sale  must  have  been  actually 
intended,  and  it  must  have  been  of  the  machines  as  such,  and  not  of 
the  dismantled  parts  as  scrap.  A  sale  as  scrap  was  a  sale,  not  to  use, 
but  to  destroy,  and  cannot  be  wrested  into  a  sale  of  the  patented  ma- 
chines, because  the  different  parts  could  be  picked  up  and  put  together 
out  of  it.  Wortendyke  v.  White,  2  Ban.  &  Ard.  25 ;  Cotton-Tie  Co.  v. 
Simmons,  106  U.  S.  89,  1  Sup.  Ct  62,  27  L.  Ed.  79.  Even  assuming, 
then,  that  there  was  no  fraud,  and  that  the  patented  parts  were  merely 
included  by  mistake  in  the  scrap  that  was  sold  to  the  junkman,  this 
would  give  no  authority  to  him,  or  to  any  one  buying  from  him,  to 
rig  them  up  into  a  machine  in  disregard  of  the  patents. 

So  far  the  case  has  been  considered  as  though  the  sale  were  a  fair 
one;  but  the  evidence  goes  further  and  justifies  the  conclusion  that 
it  was  not  fair,  but  fraudulent,  and  the  complainants  are  entitled  to 
press  this  point,  as  it  dispenses  with  the  necessity  for  passing  upon 
the  validity  of  the  patents,  which  otherwise  might  have  to  be  gone 
into.  That  the  complete  parts  of  the  two  machines  were  included  in 
the  scrap  hauled  off  by  the  junkman,  not  only  with  the  acquiescence, 
but  with  the  connivance,  of  Arnhold,  there  can  be  little  question.  Being 
foreman  of  the  shop,  if  there  was  nothing  ,else,  it  is  not  to  be  believed 
that  they  could  be  brought  out  from  where  they  were  stored  and 
carted  away,  without  his  knowing  it.  But,  more  than  this,  we  have 
the  testimony  of  Cash,  who  was  employed  there  at  the  time,  that 
Arnhold  was  present  during  the  loading,  and  told  him  that  he  had 
orders  from  the  firm  to  get  this  material  out  of  the  way  because  it 
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was  a  nuisance  up  there  on  the  platform,  a  statement  which  appar- 
ently had  not  a  word  of  truth  in  it,  and  Pylant,  another  workman, 
swears  that,  by  the  direction  of  Amhold,  as  he  thinks,  although  he 
cannot  be  positive,  he  took  down  the  machines  and  helped  to  load 
them;  Amhold  being  present  and  telling  him  to  handle  them  care- 
fully, as  they  were  going  to  be  used  agam;  while  Griffiths,  the  ship- 
ping clerk,  who  usually  tended  to  such  matters,  says  that  the  shop 
order  to  deliver  this  scrap  covered  only  that  which  was  piled  in  the 
yard,  and  that  the  machines,  as  he  subsequently  learned,  were  loaded 
on  the  first  wagon  that  went  off,  when  he  was  temporarily  absent. 
It  is  charged  that  Townsend,  the  superintendent,  and  Crispin,  assist- 
ant secretary,  inspected  the  piles  and  knew  that  they  contained  this 
machinery;  but  that  is  denied,  and  is  merely  stated  on  information 
and  belief,  there  not  being  a  particle  of  evidence  to  substantiate  it. 
Indeed,  if  they  had,  it  is  not  credible  that  they  would  have  stood  by 
and  allowed  unbroken  steel  parts,  with  phosphor  bronze^  bushings,  to 
go  as  cast  iron  scrap,  and,  on  the  other  hand,  if  this  was  done  by  Am- 
hold, as  is  proven,  it  is  difficult  to  resist  the  conclusion,  in  view  of 
the  sequel,  that  it  was  done  with  a  purpose;  it  being  very  peculiar, 
also,  that  two  entire  machines,  with  all  the  minor  parts  complete, 
should  afterwards  be  able  to  be  picked  out  from  the  scrap  of  which 
he  had  supervised  the  loading. 

The  next  thing  is  that  Birtwell,  the  junkman,  within  a  day  or  two 
after  the  purchase,  gets,  a  telephone  message  from  Tomkins  or  Arn- 
hold — it  does  not  matter  which,  except  that,  if  it  was  Tomkins,  it  is 
all  the  more  damaging,  because  he  must  have  been  in  communication 
with  Arnhold — to  the  effect  that  they  would  call  and  look  over  the 
scrap,  which  they  did,  selecting  out  what  they  wanted,  for  which  they 
paid  him  $100,  for  what  was  worth  $1,500.  Before  this,  however, 
or  possibly  afterwards  (it  is  not  clear  which,  although,  if  it  was 
afterwards,  it  is  difficult  to  see  why  it  is  brought  in  here,  because  the 
advice  of  counsel  after  the  fact  is  of  no  significance),  Tomkins,  as  he 
says,  and  Witteman  also,  for  that  matter  (they  both  seem  anxious 
that  the  company  should  proceed  on  an  approved  legal  basis),  took 
counsel  and  was  advised  that  he  had  a  right  to  buy  these  machines 
of  Birtwell,  as  he  did,  and  that  the  company,  in  acquiring  title  through 
him,  would  be  entitled  to  set  them  up  and  use  them.  If  this  oc- 
curred before  he  bought,  it  needs  no  comment.  If  afterwards — being 
apparently  before  any  controversy  had  arisen — it  *is  a  confession  of 
.  sensible  weakness,  for  if  he  knew  nothing  of  how  the  machines  got 
.  into  the  hands  of  the  junkman,  and  had  no  reason  to  doubt  the  validity 
or  good  faith  of  the  transaction,  why  did  he  need  to  have  any  such 
legal  assurance  with  regard  to  it?  Putting  all  these  things  together, 
and  without  lingering  longer  over  them,  there  is  but  one  reasonable 
conclusion  to  be  drawn,  and  that  is  that  the  defendants  proposed,  in 
I  the  words  of  Arnhold,  "to  steal  a  march  on  Tindel,"  who  would  not 

I  sell  the  machines — of  which,  by  the  way,  Amhold  claims  that  he,  and 

not  Tindel  and  Albrecht,  is  the  real  inventor,  which  may  have  some- 
thing to  do  with  his  conduct — trusting  to  their  ability  to  hold  and  use 
I  them,  once  they  got  them  into  their  possession.    Equity  will  see,  how- 

i  ever,  that  this  is  not  successful,  for  whatever  title  passed  to  the  dis- 
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membered  parts  as  scrap,  by  virtue  of  the  sale  to  the  junkman,  hav* 
ing  now  got  into  the  hands  of  those  who  concocted  the  scheme,  it 
is  against  all  conscience  that  they  should  be  allowed  to  carry  it  out 
or  get  the  fruits  of  it  As  to  them,  the  rights  of  the  complainants 
remain  as  at  the  start,  unaffected  by  the  motions  which  have  been 
gone  through  with,  which  the  fraud  vitiates,  and  this  is  the  case,  pat- 
ents or  no  patents,  dispensing  with  the  necessity  for  going  into  the 
question  of  their  validity,  which  is  raised,  or  requiring  it  to  be  first 
adjudicated  or  acquiesced  in,  according  to  the  ordinary  rule  which 
prevails  in  applications  of  this  kind. 

The  complainants  having"  thus  shown  themselves  clearly  entitled  to 
the  relief  asked,  an  injunction  to  restrain  the  use  of  the  machines  in 
question  will  issue,  and  it  is  so  ordered. 


WESTERN  TELEPHONE  MFG.  CO.  v.  SWEDISH-AMERICAN  TELE- 

PHONE  CO. 

(Circuit  Court,  N.  D.  Illlnots,  E.  D.    June  25^  1908.) 

No.  28,994 

Patents— Infrinoemert—Telephonb  Switch  Boabdb. 

The  Fisk  patent,  No.  521,461,  for  a  combing  annunciator  and  spring- 
Jack  for  telephone  switch  boards,  as  construed  and  limited  by  prior  de- 
cision, held  not  so  clearly  infringed  as  to  warrant  the  granting  of  a  pre- 
liminary injunction. 

In  Equity.    On  motion  for  preliminary  injunction. 

Coburn  &  McRoberts  (J.  McRoberts,  of  counsel),  for  complainant. 
Dyrenforth,  Lee,  Chritton  &  Wiles  (P.  C.  Dyrenforth,  W.  Clyde 
Jones,  and  Russell  Wiles,  of  counsel),  for  defendant. 

KOHLS AAT,  Circuit  Judge.  This  cause  is  now  before  the  court 
on  application  for  a  preliminary  injunction  restraining  in  limine  the 
defendant  from  infringing  patent  No.  521,461,  granted  to  H.  M.  Fisk, 
June  19,  1894,  for  a  ''combined  annunciator  and  spring-jack." 

Heretofore  such  proceedings  were  had  in  the  case  of  said  com- 
plainant against  the  American  Electric  Telephone  Company  et  al. 
in  this  court  (case  No.  24,616)  and  on  appeal  (same  title,  131  Fed. 
75,  65  C.  C.  A.  313),  that  the  said  patent  stands  adjudicated  as  valid 
for  the  purposes  of  this  motion,  so  that  the  only  question  before  the 
court  is  that  of  infringement.  In  this  last-named  case,  infringement 
was  found  by  the  Court  of  Appeals.  The  patent  in  suit  covers  the 
idea  of  restoring  this  fallen  shutter  of  the  jack  by  the  contact  of  the 
plug  with  the  shutter  as  it  enters  the  jack.  The  shutter  hangs  in 
front  of  the  jack,  so  that  the  plug,  on  being  thrust  in  to  make  circuit 
connection,  contacts  with  it  directly,  and  by  means  of  an  enlarged  shaft 
of  the  plug  forces  it  (the  shutter)  upwards  into  contact  with  a  latch, 
thereby  forcing  it  and  keeping  it  out  of  the  path  of  the  plug.  Thus 
the  one  opening  of  the  jack  served  for  signaling,  restoring  the  shutter, 
and  closing  the  circuit.  The  matter  here  under  consideration  is  the 
method  of  lifting  the  drop  or  signal  to  waiting  position.    Defendant's 
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device  in  that  suit,  as  is  also  the  case  here,  has  two  openings,  one  for 
signaling  and  the  other  for  restoring  the  signal  and  closing  the  cir- 
cuit by  means  of  the  insertion  of  a  plug.  The  latter  opening  was 
placed  under  the  former,  so  that  the  shutter  or  curtain,  which  was 
provided  with  a  cam  on  its  outer  side,  fell  outwardly  to  a  horizontal 
position^  carrying  its  cam  projection  into  the  path  of  the  plug,  as  it 
was  being  thrust  into  the  lower  opening,  whereby  the  contact  of  the 
plu^  with  the  cam  caused  the  shutter  to  be  lifted  back  into  closed 
position.  This  method  the  Court  of  Appeals  deemed  to  be  the  equiva- 
lent of  that  of  the  patent  then  and  now  in  suit. 

A  consideration  of  the  testimony  of  the  complainant's  experts,  Mil- 
ler and  Wiles,  in  the  former  suit,  the  arguments  of  counsel  before  the 
Court  of  Appeals,  the  language  of  the  opinion  and  of  the  patent,  «ind 
the  conditions  of  the  prior  art  are  at  this  time  deemed  to  fully  justify 
the  contention  of  defendant  herein  that  the  decision  of  the  Court  of 
Appeals  was  based  upon  the  theory  of  direct  impact  of  the  plug  with 
the  shutter.  "It  is  perfectly  clear,"  say  defendant's  counsel,  in  their 
brief  before  the  Court  of  Appeals,  "that  our  position  has  been  con- 
sistent upon  the  point  that  the  Fisk  patent  covers  the  idea  of  restoring 
the  fallen  shutter  by  the  contact  of  the  plug  as  it  enters  the  jack. 
Nothing  more,  and  certainly  nothing  less."  No  other  question  was 
considered  of  moment  in  that  case.  "Appellee's  drop,"  says  the  court, 
"contacts  with  the  plug  through  the  cam  projection  in  the  drop.  We 
have  already  stated  that  we  regard  it  as  immaterial  whether  the  con- 
tact is  effected  through  having  the  plug  reach  up  or  the  drop  reach 
down,  or  both."  The  main  question  now  before  the  court  therefore 
is  whether,  as  the  record  now  shows,  defendant's  -devices  directly  con- 
tact with  the  drop  in  the  light  of  said  decision  and  of  the  prior  art. 

Two  of  defendant's  forms  are  alleged  to  be  infringements.  These 
may  be  designated  as  the  old  and  the  new.  The  former  employs  a 
two-part  intermediate  mechanism  in  restoring  the  drop.  The  latter 
restores  it  by  means  of  a  single  element.  The  former  is  so  removed 
from  complainant's  device  that,  for  the  purposes  of  this  hearing,  it 
is  not  considered  pertinent.  The  new  form  consists,  in  part,  of  a 
vertically  swinging  flexible  lever  secured  at  its  inner  and  to  the  coil- 
casing,  and  extending  forward  to  a  position  near  to  the  plug  spring 
opening,  and  inside  the*  front  wall  of  the  jack,  where  it  takes  on  a 
cam-roller,  and  then  passes  on  through  the  front  wall  of  the  jack, 
and  terminates  in  a  short  projection  under  the  drop.  The  cam-roller 
is  adapted  to  be  struck  by  the  plug  as  it  is  pushed  into  the  jack.  This 
movement  wedges  the  swinging  end  of  the  lever  into  a  lifted  position, 
which  in  turn  causes  the  outer  free  end  of  the  lever  to  strike  the  drop 
or  curtain  and  lift  it  to  its  restored  position.  Thus,  the  horizontal 
thrust  of  the  plug  results  in  a  vertical  movement  of  the  lever  against 
the  drop.  There  is  no  contact  of  the  plug  with  the  drop.  It  is  con- 
ceded by  complainant  (page  34,  reply  brief  in  the  Court  of  Appeals 
on  former  hearing)  that  to  combine  the  drop  and  jack  in  a  unitary 
structure  was  not  new  with  Fisk.  It  is  shown  in  a  number  of  patents 
in  the  prior  art.  Nor  was  it  new  to  automatically  restore  the  curtain 
by  the  mere  act  of  thrusting  in  the  plug.  Defendant's  side  by  side  ar- 
rangement of  the  drop  and  jack  was  also  old.    The  restoration  to  posi- 
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tion  of  the  drop  was,  prior  to  Fisk,  accomplished  by  more  elaborate 
means.  In  the  English  patent  to  McClure  dated  March  14,  1879,  ap- 
plied for  October  6,  1878,  we  find  an  associated  jack  and  drop.  "This 
invention,"  says  the  inventor,  "provides  by  one  action  for  the  reset- 
ting the  indicator-drop  and  the  introduction  into  the  required  cir- 
cuit of  a  telephone  and  signal  instrument."  The  two  ar^  located  side 
by  side.  The  signal  drop  is  rigidly  attached  to  a  rocking  shaft  or 
lever,  which  is  released  from  position  by  the  application  of  a  current 
from  the  subscriber  or  other  distant  operator,  by  means  not  here  in 
question,  whereby  the  indicator  is,  with  the  aid  of  a  counterweight, 
carried  athwart  the  aperature  in  which  it  is  made  to  show  the  circuit 
on  which  the  .signal  has  been  sent.  Also  attached  rigidly  to  the  rock- 
ing^shaft  and  indicator  is  a  cam.  The  plug,  when  inserted,  strikes  this 
cam,  whereby  the  lever  or  shaft  and  its  indicator  are  reset.  Thus, 
there  is  just  one  intermediate  element  between  the  plug  and  the  drop. 
While  the  plug  does  not,  strictly  speaking,  contact  with  the  drop,  it 
does  contact  with  a  lever  or  shaft,  of  which  the  drop  is  an  integral 
part.  If  that  part  of  the  lever  lying  between  the  drop  and  the  cam 
were  removed,  the  cam  would  be  located  upon  the  drop,  or  the  drop 
upon  the  cam,  and  we  should  have,  practically,  the  device  of  the  de- 
fendant's device  in  said  former  suit.  Mr.  Wiles,  complainant's  ex- 
pert in  the  former  suit,  says: 

"I  should  say  that  the  space  of  a  half  inch  or  more  bet\^'een  the  cam  (of 
the  McClure  device)  and  the  edge  of  the  shutter  would  probably  necessitate? 
an  increase  of  the  width  of  the  entire  device  beyond  that  which  it  otherwise 
necessarily  had,  and  that  this  would  take  the  device  outside  the  limitation  of 
the  claims  which  I  have  fixed  in  the  foregoing  consideration  of  their  meaning." 

It  will  be  understood  that  the  distance  between  the  carti-roller  and 
the  drop  in  defendant's  instrument  now  before  the  court  is  much 
greater  than  half  an  inch.  Of  course,  the  distance  was  fixed  at  half 
an  inch  arbitrarily,  probably  in  order  to  exclude  the  cam  projection 
on  the  drop  then  under  consideration.  There  may  have  been  in  that 
case  some  novelty  in  the  matter  of  adaptability  to  contact  arrangement 
of  the  parts.  It  is  difficult  to  find  any  difference  in  operation  between 
Fisk  and  McClure.  Several  other  patents  jjavc  been  introduced  in 
evidence,  showing  intermediate  mechanisms  for  restoring  the  drop  of 
a  more  elaborate  character  than  those  of  Fisjc  and  McClure,  viz., 
the  Rein  patent,  No.  240,182  of  1881.  Here  the  annunciator  and  jack 
are  associated.  "The  object  of  my  invention,"  he  says,  "is  to  provide 
for  raising  the  drop  automatically  by  the  devices  used  for  connecting 
or  breaking  the  lines,  thus  avoiding  necessity  of  handling  the  drop 
and  insuring  its  return  to  place,"  The  drop  is  restored  by  means  of 
the  plug,  a  rod  held  in  an  advanced  position  by  a  spiral  spring,  and 
cams  which  lift  a  bolt,  which  in  turn  lifts  the  floating  lever-arm,  which 
rigidly  carries  the  drop.  The  Vail  patent,  No.  300.168,  dated  June 
10,  1884,  in  which  the  intermediate  device  consists  in  part  of  an  elec- 
trical circuit,  is  of  the  same  general  class,  as  is  also  the  Gould  patent. 
No.  392,326,  disclosing  several  elements  intervening  the  plug  and  the 
drop.  All  of  them  serve  to  emphasize  the  former  finding  of  this  court 
that  the  Fisk  patent  was  of  necessity  very  narrow. 
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Some  point  is  made  to  the  effect  that  the  McCIure  patent  is  in- 
operative. This  is  not  justified  by  the  record.  I  am  unable  to  say 
from  the  facts  as  now  presented  that  there  is  a  dear  case  of  infringe- 
ment. Indeed,  there  seems  to  be  grave  doubt  as  to  that  fact.  In  such 
a  case,  the  court  is  not  justified  in  granting  extraordinary  relief. 

The  motion  for  a  preliminary  injunction  is  denied. 


HOUGHTON  V.  WHITIN  MACHINE  WORKS. 

(Circuit  Court,  D.  MaflsacbuBetts.    April  6,  1908.) 

No.  340. 

PATXNTfl^ST7IT8  FOB  INFBINOEMBNT— E^ES  OV  MaBTEB  IN  AOCOUNTINQ. 

In  the  district  of  Massachusetts  the  sum  of  $25  is  fixed  as  the  normal 
rate  of  daily  allowance  for  the  services  of  a  rpaster  in  an  accounting  un- 
der a  bill  in  equity  for  infringement  of  a  patent,  subject  to  increase  or 
reduction  where  particular  cause  is  shown. 

In  Equity. 

Louis  W.  Southgate,  for  complainant 
Wetmore  &  Jenner,  for  defendant.  • 

LOWELL,  Circuit  Judge.  The  court  has  to  decide:  What  daily 
allowance  should  be  made  to  a  master  in  an  accounting  under  a  bill 
in  equity  for  the  infringement  of  a  patent?  The  master  has  asked  an 
allowance  of  $35.    Counsel  for  the  defendant  has  objected  thereto. 

An  examination  of  the  practice  of  this  court  shows  that  no  regular 
fee  is  now  established,  either  by  rule  or  by  custom.  Some  masters 
have  charged  at  a  higher  rate ;  others,  at  a  lower.  After  conference 
with  the  other  judges,  and  careful  consideration  of  the  matter,  I  am 
authorized  to  say  that  we  think  $25  may  be  taken  to  be  the  normal 
rate  of  daily  allowance,  subject  to  increase  or  reduction  where  par- 
ticular cause  is  shown.  The  allowance  in  the  case  at  bar  is  fibced  ac- 
cordingly. In  other  respects,  the  allowance  asked  by  the  master 
will  be  ordered. 


UNITED  STATES  v.  ROGOFF. 
(Carcuit  Court,  S.  D.  New  York.    March  28,  1908.) 

Criminal  Law— Former  Jeopardy— Dismissal  After  Swearino  Jury. 

The  dismissal  of  an  Indictment  by  tiie  court,  before  submission  of  the 
case  to  the  Jury,  but  after  they  were  sworn,  on  the  ground  that  it  did  not 
charge  a  crime,  will  not  support  a  plea  of  autrefois  acquit  or  of  former 
Jeopardy  to  a  second  indictment  for  the  same  offense  attempted  to  be 
charged  In  the  first;  the  court  in  the  first  proceeding  never  having  had 
Jurisdiction  of  the  offense. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  14.  Criminal  Law.  S 
316.] 

On  Demurrer  to  Pleas. 

Henry  L.  Stimson,  U.  S.  Atty.,  and  T.  W.  Bird,  Asst.  U.  S.  Atty. 
Clarence  S.  Houghton,  for  defendant 
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CHATFIELD,  District  Judge.  The  defendant  was  indicted  for  the 
crime  of  perjury  in  connection  with  an  examination  in  a,  bankruptcy 
proceeding  brought  against  himself,  and  the  indictment  was  moved  for 
trial.  After  the  jury  had  been  sworn  and  the  case  opened,  but  before 
evidence  was  offered,  a  motion  to  dismiss  was  made,  on  the  ground 
that  the  indictment  did  not  show  facts  sufficient  to  constitute  a  crime, 
in  that  it  was  not  alleged  that  the  proceeding  in  bankruptcy  was  pend- 
ing before  any  court  of  the  United  States.  The  court  directed  a  ver- 
dict in  favor  of  the  defendant,  and  a  new  indictment  has  been  found, 
to  correct  the  insufficiencies  of  the  former  one.  The  defendant  has 
interposed  to  this  indictment  the  pleas  of  autrefois  acquit  and  former 
jeopardy.  The  government  has  demurred  to  these  pleas,  so  that  the 
sufficiency  of  the  plea  comes  up  as  a  matter  of  law.    V 

The  plea  of  autrefois  acquit  does  not  apply,  as  no  acquittal  was 
had,  either  after  trial  or  by  direction  of  a  verdict.  The  plea  of  double 
jeopardy  is  to  the  effect  that  the  defendant  had  been  put  in  jeopardy 
at  the  former  trial,  and  that  he  cannot  be  tried  twice  for  the  same  of- 
fense. By  the  demurrer  the  government  admits  that  the  charge  in  the 
second  indictment  is  the  same  as  that  in  the  first,  and  that  the  present 
trial  is  an  attempt  to  retry  the  charge,  which  was  not  sufficiently  set 
forth  in  the  former  indictment.  The  cases  of  Ball  v.  United  States, 
163  U.  S.  662,  16  Sup.  Ct.  1192,  41  L.  Ed.  300,  and  Kepner  v.  United 
States,  195  U.  S.  100,  134,  24  Sup.  Ct.  797,  49  L.  Ed.  114,  both  have 
to  deal  with  a  situation  arising  after  verdict,  and  sufficiently  show 
that  in  the  United  States  courts  the  plea  of  autrefois  acquit  is  in- 
applicable to  the  present  situation. 

The  application  of  the  plea  of  former  jeopardy  has  suffered  contin- 
ual modification  since  it  first  arose  as  a  plea  at  common  law.  With- 
out attempting  to  trace  these  modifications,  or  to  consider  what  the 
original  scope  of  the  plea  was,  it  is  sufficient  to  say  that  if  a  person 
has  not  been  placed  in  jeopardy  by  the  trial  upon  an  indictment  against 
him,  in  which  a  verdict  has  been  rendered,  and  upon  which  the 
verdict  has  been  reversed  upon  appeal,  it  is  difficult  to  see  how  the  dis- 
missal of  an  indictment  before  the  case  goes  to  the  jury,  when  this 
dismissal  is  had  upon  the  ground  that  no  charge  sufficient  in  law  has 
ever  been  made  against  the  defendant,'  can  be  said  to  have  placed  him 
in  jeopardy.  The  entire  transaction,  from  the  finding  of  the  indict- 
ment to  the  dismissal,  is  made  a  nullity,  and  the  defendant  comes  be- 
fore the  court  upon  the  second  indictment  as  if  the  first  charge  had 
never  been  made.  This  was  the  theory  upon  which  the  case  of  Ball 
V.  United  States,  supra,  was  determined,  and,  as  has  been  said,  the 
entire  proceeding,  including  the  trial,  was  held  to  be  a  nullity,  upon 
the  ground  that  the  indictment  had  never  been  sufficient  to  charge  a 
crime,  and  therefore  not  sufficient  to  have  put  the  defendant  in  jeop- 
ardy of  any  conviction  for  a  crime.  To  the  same  effect  is  the  doctrine 
in  the  case  of  United  States  v.  Jones  (C.  C.)  31  Fed.  725,  and  People  v. 
Casborus,  13  Johns.  (N.  Y.)  361 ;  this  latter  case  being  very  similar  to 
the  case  at  bar. 

The  court,  having  jurisdiction  of  the  defendant,  nevertheless  had  no 
jurisdiction  over  the  offense  which  was  attempted  to  be  charged,  in- 
asmuch as  no  offense  was  charged,  and  the  defendant  was  therefore         ; 
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never  in  a  position  of  jeopardy  before  a  jury  which  was  called  to  pass 
upon  any  sufficient  criminal  charge.  The  matter  was  disposed  of 
as  a  question  of  law,  with  the  same  effect  as  if  it  had  been  argued 
fipon  demurrer  to  the  indictment. 

The  demurrer 'to  the  plea  is  sustained,  and  the  defendant  ordered 
to  plead  to  the  present  indictment. 


UNITED  STATES  v.  WELLS  et  al. 

(District  Court,  D.  Idaho,  a  D.    March  12,  190a) 

No.  44& 

1.  CouBTV— Fedsbal  Ooxtbtb— Confobmttt  to  State  Pbaoticb. 

In  the  absence  of  congressionalleslslation,  the  laws  of  the  state  where- 
in a  court  of  the  United  States  is  held  control  the  practice  before  federal 
grand  juries;  but  failure  of  a  state  statute  to  point  out  a  method  for 
attacking  the  validity  of  an  indictment  cannot  deprive  a  defendant  of 
that  right 

[Ed.  Note.—For  cases  in  point,  see  Gent  Dig.  vol.  13,  Courts,  S  908.] 
2L  Crihinax.  Law— Pleading— Plea  in  Abatekbni>-Counteb  Atfidavits. 

Matters  not  disclosed  by  the  record  are  properly  presented  by  plea 
in  abatement;  but,  if  the  rule  were  otherwise,  the  filing  of  counter  af- 
fidavits disputing  matters  set  up  in  aOldavits  accompanying  a  plea  in 
abatement  is  a  waiver  of  the  objection  that  the  issue  was  raised  by  plea, 
rather  than  by  motion  to  quash. 

[Ed.  Note. — Fbr  cases  in  point,  see  Cent  Dig.  voL  14,  Criminal  Law, 
H6£»-642.] 

8.  Ikdiotkent  and  InfobmatioIc— Necessitt. 

Offenses  under  section  5440,  Rev.  St  (U.  S.  Comp.  St.  1901,  p.  3676). 
are  infamous,  and  can  only  be  tried  upon  indictment  returned  by  a  grand 
Jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  27,  Indictment  and 
Information,  §{  10,  12.] 

4.  Same— Constitutional  Law. 

^Vhile  the  fifth  amendment  of  the  Constitution  enables  the  people, 
through  the  grand  Jury  system,  to  initiate  criminal  prosecutions,  it  was 
primarily  adopted  and  still  stands  as  a  safeguard  against  arbitrary  or 
oppressive  action. 

5.  Gband  Jubt— Deliberations— Duties  op  Distbict  Attobnet. 

The  district  attorney  has  no  right  to  participate  in  nor  be  present  dur- 
ing the  deliberations  of  a  grand  Jury,  nor  to  express  opinions  on  questions 
of  fact  or  as  to  the  weight  and  sufficiency  of  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  24,  Grand  Jury,  {  73.] 

0.  Same— Misconduct  of  District  Attorney. 

The  district  attorney,  at  the  conclusion  of  the  evidence,  without  invita- 
tion from  the  grand  Jury,  or  request  for  information  or  advice,  made  an 
extended  address,  in  which  he  commented  upon  and  reviewed  the  evi- 
dence and  explained  and  applied  the  law  thereto  for  the  purpose  of  se- 
curing an  indictment  The  remarks  amounted  to  an  expression  of  opin- 
ion that  the  defendants  were  guilty  and  that  the  grand  Jury  should  re- 
turn an  indictment  against  them.  At  the  conclusion  of  the  address,  with- 
out deliberation  other  than  that  had  during  its  delivery,  and  without  dis- 
cussion among  themselves,  the  grand  Jury  proceeded  to  ballot  on  the 
persons  under  investigation,  a  list  of  whom  the  district  attorney  furnished 
during  the  course  of  his  remarlcs.  Held,  that  while  the  mere  presence  of 
a  prosecutor  during  the  taking  of  a  vote  or  during  the  deliberations, 
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through  inadvertence  and  without  intending  to  influence  any  action  which 
may  be  talcen,  Is  not  necessarily  fatal  to  a  bill  returned  under  such  cir- 
cumstances, yet  where  the  prosecutor  not  only  expresses  his  opinion,  but 
urges  the  finding  of  an  indictment,  and  it  is  clearly  shown  that  the  grand 
Jury  must  necessarily  have  been  influenced,  whether  consciously  or  un(- 
consciously,  and  particularly  where  it  is  manifest  that  at  least  one  de- 
fendant was  indicted  without  substantial  evidence*  prejudice  will  be  pre- 
sumed, and  an  indictment  so  returned  will  be  quashed. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  24,  Grand  Jury,  § 
73.] 

7.  INDIC3TMEWT  AND  INFORMATION— MOTION  TO   Qu ASH— GROUNDS. 

The  fact  that  it  sufficiently  appears  from  testimony  adduced  in  open 
court  on  the  trial  of  ope  of  the  defendants,  upon  the  indictment  so  re- 
turned, that  there  was  probably  suificient  proof  before  the  grand  Jury  to 
Justify  the  finding  of  a  true  bill  as  to  some  of  the  defendants  who  were 
indicted,  does  not  deprive  them  of  the  right  to  a  fair  and  unprejudiced 
investigation  before  the  tribunal  created  by  the  Constitution,  free  from 
outside  interference  and  undue  influence.  To  hold,  because  the  evidence 
was  suflicient  as  to  certain  defendants  that  the  indictment  ought  not  to 
be  quashed  as  to  them,  would  be  ta  substitute  the  Judgment  of  the  court 
for  that  of  the  grand  Jury. 
(Syllabus  by  the  Court.) 

M.  C.  Burch  and  S.  R.  Rush,  Sp.  Asst.  Attys.  Gen.,  and  N.  M. 
Ruick,  U.  S.  Atty. 

Hawley,  Puckett  &  Hawley  and  Frank  Martin,  for  defendants. 

WHITSON,  District  Judge.  There  are  several  cases  against  a 
part  of  the  defendants,  indicted  under  section  5440,  Rev.  St.  (U.  S. 
Comp.  St.  1901,  p.  3676)  but  we  are  only  now  concerned  with  No. 
448,  the  indictment  having  been  returned*  by  the  grand  jury  on  April 
12,  190r.'  The  defendants  John  I.  Wells  and  Patrick  Downs  filed 
motions  to  quash,  which  were  overruled  in  September  for  reasons 
then  assigned.  They  also  presented  two  pleas  in  abatement.  The  first 
related  to  the  statute  of  limitations.  It  was  agreed  by  counsel  in 
open  court  that  this  question  was  properly  raised  by  demurrer  there- 
tofore interposed.  Plea  No.  1  was  thereupon  overruled.  The  second 
plea  in  abatement  charges  misconduct  of  the  district  attorney,  whereby 
the  defendants  were  denied  a  fair  and  impartial  investigation  of  the 
charge  against  them.  The  averments  of  this  plea  may  be  summarized 
as  follows : 

At  the  conclusion  of  the  testimony  taken  before  the  grand  jury, 
while  deliberating  and  before  a  vote  had  been  taken,  and  prior  to 
any  discussion  among  themselves,  or  at  all,  concerning  the  sufficiency 
of  the  evidence  produced  to  warrant  the  finding  of  an  indictment,  the 
district  attorney  went  before  that  body,  without  request,  and  without 
being  informed  that  any  advice  from  him  was  desired,  and  proceeded 
then  and  there  in  argument  to  deduce  his  conclusions  from  the  proofs, 
and  to  give  his  opinion  thereon,  and  to  urge  the  finding  of  an  in- 
dictment; that  the  argument  was  at  least  an  hour  in  length;  that  he 
said  there  need  be  no  hesitation  in  finding  the  indictment,  as  the 
jury  would  soon  be  adjourned,  scattered  and  gone ;  that  no  one  would 
blame  them,  but  the  responsibility  would  rest  upon  him  and  other 
parties,  who  would  be  accountable;  that  he  continued  his  argument 
until  about  time  for  adjournment,  whereupon  he  stated  that  he  wish- 
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ed  the  indictment  voted  at  once;  that  he  further  stated,  then  and  at 
numerous  other  times  during  the  sessions  of  the  grand  jury,  that  in 
asking  for  an  indictment  against  these  defendants  and  others  he  was 
acting  under  specific  instructions  from  the  Department  of  Justice 
at  Washington ;  that  there  was  plenty  of  evidence  upon  which  to  find 
the  indictment,  and  that  he  had  other  evidence  which  he  had  not  ad- 
duced, but  would  do  so  at  the  trial,  which  would  be  quite  sufficient  to 
justify  their  action ;  that  there  was  never  any  discussion  by  the  grand 
jury  as  to  the  advisabilty  of  voting  the  indictment,  but  all  deliberation 
was  cut  off  and  prevented,  and,  although  jurors  requested  permission 
to  make  statements,  they  were  not  permitted  to  do  so,  the  discussion 
being  limited  to  that  of  the  district  attorney;  that  when  the  grand 
jury  convened  the  following  morning  the  district  attorney  immediately 
entered  the  grand  jury  room  without  invitation,  whereupon  he  was  re- 
quested by  a  member  to  leave  the  room,  the  errand  juror  at  the  time 
stating  that  they  had  some  matters  which  they  desired  to  discuss  in 
his  absence;  that  he  postively  refused  to  absent  himself,  saying  that 
he  would  not  leave,  and  that  no  further  consideration  could  be  had 
until  the  indictment  was  signed ;  that  he  thereupon  directed  the  fore- 
man to  sign  the  indictment,  without  permitting  further  consideration 
or  discussion,  and  without  it  being  read,  the  members  not  being  per- 
mitted to  know  the  contents  or  the  parties  indicted ;  that  the  indict- 
ment was  actually  signed  and  returned  without  the  knowledge  of  any 
member,  except  possibly  the  foreman,  as  to  the  contents  or  the  persons 
indicted;  that  a  number  of  papers,  contracts,  and  agreements  were 
withheld  from  the  grand  jury,  which  was  compelled  to  take  the  con- 
tents from  the  district  attorney's  statements ;  that  at  no  time  after  the 
evidence  was  taken  were  the  deliberations  of  the  grand  jury  permitted 
to  go  on  freely  or  under  its  own  direction  or  control,  nor  was  it  per- 
mitted to  deliberate  or  consider  the  evidence  as  desired,  but  was  urged 
and  directed  to  proceed  without  discussion  or  deliberation;  that  the 
members  of  the  grand  jury  permitted  themselves  to  be  thus  influenced 
by  the  appeals  and  arguments  of  a  zealous  advocate,  instead  of  relying 
upon  a  calm  and  fair  deliberation  on  the  evidence. 

The  third  pleas  in  abatement  were  interposed  by  the  defendants 
Martin' and  Pritchard^  only.  These  defendants  separately  complain 
that  in  obedience  to  subpoenas  duly  issued  and  served  they  appeared 
before  the  grand  jury  and  gave  evidence  material  to  their  own  con- 
nection with  transactions  under  investigation,  without  being  inform- 
ed br  having  knowledge  of  that  fact,  by  which  they  were  greatly 
prejudiced  in  being  thus  compelled  to  testify  against  themselves.  Ex- 
ceptions to  the  second  and  third  pleas  were  overruled,  and  a  hearing 
ordered  upon  them.  Accordingly  witnesses  were  called  to  ascertain 
the  truth  or  falsity  of  the  matters  therein  charged. 

First,  then,  considering  plea  No.  2,  it  is  to  be  observed  that  the 
grand  jury  was  composed  of  23  persons.  Jurors  Latham  and  Sloan 
made  siffidavits  for  the  defendants.  These  affidavits  are  attached  to 
the  plea  of  the  defendant  Martin.  Eastman,  Clopton,  King.  Trout, 
Nicholson,  Newman,  Brannon,  Gess,  Grigsby,  McGlinchey,  Hartman, 
Adelmann,  Bayles,  Windell,  Wilson,  and  Hashbarger  made  affidavits 
for  the  prosecution.    Latham,  Sloan,  and  Cunningham  were  called  as 
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witnesses  to  sustain  the  allegations  of  plea  No.  2,  and  orally  gave  \ 

their  testimony  in  court.  The  prosecution  then  by  agreement  submit- 
ted affidavits  of  the  jurors  above  referred  to  as  having  been  made 
on  behalf  of  the  prosecution,  such  affidavits  to  stand  as  their  examina- 
tion in  chief,  subject  to  cross-examination,  and  all  of  such  jurors 
were  thereupon  called  and  cross-examined,  with  the  exception  of 
Windell,  and,  in  addition  to  those  who  made  affidavits,  Ashbe  and 
Halstead  were  examined,  making  a  total  of  21  jurors  who  testified. 
Nothing  short  of  an  extended  and  critical  examination  of  the  testi- 
mony will  reveal  exactly  what  occurred  before  the  grand  jury.  That 
the  district  attorney  did  make  an  address  was  testified  to  by  every 
witness  who  was  called,  with  the  exception  of  Juror  Gess,  who  had 
no  distinct  remembrance.  Indeed,  it  is  not  denied.  As  to  the  time 
consumed  the  juroris  vary  in  their  estimates,  as  ^ill  appear  by  refer- 
ence to  the  margin.^  That  this  address  was  voluntarily  made  and 
without  request  for  advice  is  not  controverted.  What  was  said  ex- 
tracts from  the  testimony  will  best  disclose.*  That  the  district  attorney 
repeatedly  said  that  he  was  making  the  investigation  under  instructions 

1  Talked  an  hour.  (Latham,  pp.  2,  3.)  From  an  honr  to  three  quarters  of  an 
hour.  (Sloan,  p.  52.)  Did  not  remember.  (Cunningham,  p.  74.)  Not  to 
exceed  20  minutes.  (Halstead,  p.  81.)  Half  an  hour.  (Wilson,  p.  85.)  Not 
over  half  an  hour.  (Ashbe,  pp.  93,  94.)  Quarter  of  an  hour  to  20  minutes. 
(Adelmann,  p.  108.)  An  extended  address.  (Newman,  p.  116.)  Nearly  half 
an  hour.  (Hartman,  p.  122.)  On  cross-examination  this  Juror  was  not  cer- 
tain. (Page  124.)  No  remembrance.  (Gess,  p.  131.)  Fifteen  to  20  minutes. 
(McGlinchey,  p.  134.)  Between  half  an  hour  and  an  hour.  (Bayles,  p.  140.) 
Twenty  to  80  minutes.  (Nicholson,  p.  147.)  Ten  minutes.  (Eastman,  p. 
154.)  Half  or  threenjuarters  of  an  hour.  (Clopton,  p.  160.)  Half  an  hour 
or  less.  (King,  p.  164.)  About  twenty  minutes.  (Trout,  p.  167.)  Between 
.20  and  30  minutes.  (Grlgsby,  p.  173.)  Explained  law  and  briefly  went  over 
the  testimony.  (Hashbarger,  affidavit.)  Twenty  mhiutes  or  half  an  hour. 
(Brannon,  affldaylt.)    Did  not  state.    (Windell,  affidavit) 

«  "A.  Well,  I  took  from  his  talk  that  he  wanted  Indictments  brought  on  those 
parties,  the  list  of  names  he  brought  up.  He  stated  merely  he  thought  the  tes- 
timony would  Justify  it,  or  words  to  that  eflPect.  Q.  Justify  the  finding  of  the 
bill?  A.  Yes,  sir."  (Latham,  p.  3.)  "A.  Well,  as  I  understood  It  at  that  time, 
he  was  reviewing  the  evidence  that  had  been  submitted  to  the  grand  Jury,  Just 
the  same  as  any  other  attorney  would  to  a  Jury.  Q.  J^hat  is,  the  same  as  they 
would  in  the  trial  of  a  case?  A.  I  didn't  see  very  much  difference  in  it.  He 
talked  along  that  subject,  it  seems  to  me."  (Sloan,  p.  52.)  "The  district  attor- 
ney broueht  a  list  of  the  names  into  the  grand  Jury  room,  and  in  referilng 
to  them  said:  'They  had  plenty  of  evidence  to  convict  them.*"  (Sloan,  p. 
53.)  "The  district  attorney  suggested  that  they  take  immediate  action." 
(Sloan,  pp.  54,  63.)  Cunningham  would  not  call  It  an  argument  Said  he 
made  some  statements  in  a  general  way.  (Page  74.)  Halstead,  in  answer  to 
the  question  as  to  whether  the  district  attorney  referred  to  the  evidence  in 
his  address,  said:  "^Vlly,  I  think  he  did;  for  that  was  generally  his  subject 
I  think  it  was  in  regard  to  the  evidence,  or  in  regard  to  these  indictments." 
(Page  81.)  Ashbe,  after  much  evasion  and  apparently  with  great  reluctance, 
admitted  that  he  explained  the  law  and  the  facts  and  went  over  the  testi- 
mony, "Well,  the  law,  as  I  remember,  and  he  went  over  the  testimony  briefly. 
He  mentioned  the  different  phases  of  it  bearing  on  the  case."  (Page  104.) 
"Was  explaining  the  law  or  duties  of  grand  Jurors."  (Adelmann,  pp.  10^ 
109.)  "Q.  He  made  quite  an  extended  argument,  did  he  not?  A.  Well,  I  don't 
hardly  know  whether  it  would  be  called  an  argument  or  not    Q.  Well,  as 
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from  the  Dq>artment  at  Washington,  like  the  making  of  the  address, 
is  in  eflFect  admitted.  Cross-examination  of  the  witnesses,  conducted 
by  him,  proceeded  upon  that  assumption. 

Quotations  have  been  made  from  the  evidence  given  by  the  wit- 
nesses in  open  court,  where  there  was  opportunity  for  full  disclosure. 
Little  weight  can  be  given  the  ex  parte  affidavits  of  grand  jurors 
which  have  been  filed,  either  to  overturn  or  sustain  the  indictment. 

address,  or  whatever  It  would  be  called?  A.  Yes.  Q.  And  in  that  he  re- 
viewed the  evidence  that  had  been  given  by  the  different  witnesses?  A.  V^ell, 
he  kind  of  summed  up.  Q.  He  summed  up  the  evidence?  A.  Whether  he  re- 
viewed the  examinations,  or  anything  el«e,  I  don't  remember.  Q.  He  called 
your  attention  to  a  statement  of  the  various  witnesses.  A.  I  would  call  it 
rather  a  summing  up  of  evidence.  Q.  A  statement  of  all  that  had  been  said. 
A.  In  other  words.  Q.  And  in  connection  with  that  he  told  you  what  the  law 
of  the  case  was,  did  he?  A.  Well,  I  think  it  was  in  regard  to  some  of  the 
evidence,  and  points  of  law  proper  to  the  case."  (Newman,  p.  116.)  '*A.  He 
made  some  kind  of  an  address ;  yes,  sir.  Q.  Well,  is  your  recollection  at  all 
clear  in  regard  to  that  matter?  A.  As  to  just  wliat  was  said?  Q.  Yes,  sir. 
A.  No;  it  Is  not  right  clear  as  to  Just  what  was  said.  If  you  will  ask  me 
questions,  perhaps  it  will  come  to  my  mind.*'  Did  not  remember  that  he 
referred  to  the  evidence;  memory  not  good;  finally  concluded  could  not  tell 
what  was  said.  (Hartman,  pp.  122-124.)  Gess  remembered  nothing  about 
the  address,  nor  much  of  anytliing  else.  (Page  128.)  "He  stated  the  law  of 
conspiracy."  (McGllnchey,  p.  135.)  "Q.  In  the  course  of  that  address  he 
spoke  of  the  law  of  conspiracy,  did  be  not?  A.  Yes,  sir.  Q.  And  he  spoke  of 
the  evidence  that  had  been  given  by  the  different  witnesses,  did  he  not?  A. 
Yes,  sir.  Q.  About  calling  attention  to  the  main  points  in  the  evidence?  A. 
Yes,  sir.  Q.  And  he  told  the  grand  jury  what  their  duty  was,  did  he  not? 
A.  Yes;  I  think  he  did.  Q.  Did  he  discuss  this  evidence  pretty  thoroughly; 
caU  your  attention  to  it  in  an  extended  way?  A.  Well,  he  went  over  some  of 
the  evidence,  I  suppose.  Q.  He  went  over  the  main  points  in  the  evidence 
that  hdd  been  given?  A.  Yes,  sir."  (Bayles,  p.  140.)  "Q,  He  told  you  what 
the  different  witnesses  testified  to,  the  Important  matters  that,  had  been 
brought  out  by  the  evidence  of  the  different  witnesses,  and  called  your  at- 
tention to  it,  did  he  not?  A.  Yes,  sir.  Q.  And  after  that  on  any  occasion  did 
he  caU  your  attention  to  the  law  governing  the  matter,  in  connection  with 
that?  A.  No;  not  until  he  got  through.  He  explained  the  law  to  us,  what 
constituted  conspiracy.  Q.  After  he  had  explained  the  evidence  to  you,  and 
what  the  witnesses  testified  to,  then  he  explained  the  law  to  you?  (Objection. 
Overruled.)  Q.  Is  that  correct?  A.  I  think  so.  Q.  He  explained  the  evi- 
dence, went  over  the  evidence,  taking  and  showing  you  the  strong  points  of  the 
evidence,  did  he  not,  then  explained  the  law,  and  then  told  you  he  would  leave  . 
it  to  you?  Is  that  the  way  of  it?  A.  Yes,  sir."  (Bayles,  pp.  141,  142.)  "A. 
My  recollection,  Mr.  Hawley,  is  that  after  Mr.  Ruick  examined  the  last  wit- 
ness he  rose  to  speak  before  the  grand  jury,  and  he  said — 1  can't  recollect 
hli  language — he  says:  'This  will  be  the  last  witness  we  will  examine,  and 
the  matter  is  up  to  you,  gentlemen.'  Then  he  went  on  to  give  us  an  outline 
of  what  constituted  conspiracy,  and  our  duties  as  grand  Jurymen,  in  a  gen- 
eral way  I  can't  remember  it  accurately.  I  don't  pretend  to  say  what  he 
did  say."  (Nicholson,  p.  148.)  "A.  He  explained  the  question  about  conspiracy, 
stated  what  conspiracy  was,  and  went  on  in  a  general  way  over  some  of  the 
main  points  of  evidence,  showing  that  there  was  a  conspiracy.  Q.  And  he 
stated  the  points  that  had  been  made  in  the  evidence?  A.  He  rehearsed 
some  of  the  main  points  that  came  up  before  us.  Q.  Called  your  attention  to 
the  salient  points?  A.  Some  of  the  main  points."  (Eastman,  p.  154.)  "Q. 
He  reviewed  the  main  points  of  the  evidence,  or  what  he  stated  to  be  the 
main  points  of  the  evidence?  A.  He  called  attention  to  some  particularly. 
Q.  He  was  calUng  the  attention  of  the  grand  jury  to  the  salient  or  main 
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In  relation  to  these  affidavits  the  prosecution  had  the  decided  ad- 
vantage. The  attendance  of  grand  jurors  was  obtained  by  subpoena, 
and  they  were  told  by  the  marshal  to  report  to  the  district  attomey. 
They  were  accessible  to  him,  and  not  to  the  other  side.  That  this 
had  its  bearing  I  have  not  the  slightest  doubt.  All  the  affidavits  em- 
body statements  and  conclusions  of  the  affiants  which  do  not  bear  the 
light  of  cross-examination.    The  following  will  illustrate:    This  ap- 

pointfl  in  the  evidence  that  would  establish  conspiracy,  did  he  not?  A.  Weil, 
the  evidence  would  have  that  bearing.  Q.  And  that  is  what  yon  understood 
from  his  remarks,  was  it  not?  A.  I  understood  from  his  remarks  that  he 
meant  to  refresh  our  min^  in  regard  to  the  names,  and  so  on.  Q.  And  what 
they  testified  to?  A.  Possibly  what  they  testified  to.  Q.  And  he  did  this  in 
connection  with  the  review  of  the  law  governing  conspiracy.  A.  Yes,  sir." 
(Clopton,  p.  ICO.)  "Q.  Hie  law  of  the  case  and  the  facts  of  the  case?  A.  The 
law  of  the  case  and  the  evidence  that  had  been  produced.  Q.  The  evidence. 
I  stand  corrected,  Mr.  Clopton.  And  he  had  a  chance  to  make  a  pretty 
thorough  review  of  the  evidence  In  that  time,  did  he  not?  A.  I  cannot  re- 
call to  memory  how  thorough  a  review  he  may  have  made.  He  went  over 
certain  parts  of  the  evidence,  and  called  our  attention  to  the  facts.  He  gave 
us  the  names  over  again,  of  course.  Our  memories  were  refreshed  in  re- 
gard to  some  matters.  Q.  The  names  of  the  people  that  testified,  or  the 
names  against  whom  the  testimony  was  directed,  or  l)oth?  A.  Well,  both. 
Q.  But  tbe  statement  of  the  evidence,  and  all  that,  brought  it  to  your  atten- 
tion to  whom  it  was  directed,  did  it  not?  A.  Certainly."  (Glopton,  p.  161.) 
*'Q.  What  was  the  subject-matter  of  that  address?  A.  Well,  summing  up 
the  evidence,  as  well  as  I  remember.  Q.  Well,  the  address  was  devoted  to 
summing  up  the  evidence  as  given  by  the  different  witnesses?  A.  Yes,  sir. 
Q,  And  he  called  your  attention  to  that,  and  then  called  your  attention  to 
the  law,  did  he  not?  A.  Yes,  sir.  Q.  Most  of  the  time  was  devoted  to  the 
evidence,  was  it  not?  A.  Well,  I  could  not  say  which  the  most  was  devoted 
to.  Q.  He  went  quite  fully  into  the  evidence?  A,  Well ;  that  is,  as  .far  as 
tlie  important  matters  were  concerned.  Q.  Well,  not  to  say  lengthy?  A. 
Well,  not  lengthy.  Q.  But  he  called  your  attention  to  the  dIflPerent  matters, 
so  that  you  understood  what  he  was  referring  to — ^the  witnesses  he  was  re- 
ferring to?  A.  Yes,  sir."  (King,  pp.  1G4,  IGo.)  "A.  Well,  the  main  thing 
of  his  discussion  was  explaining  the  law  of  conspiracy.  Q.  He  discussed  the 
question  of  evidence,  did  he  not?  A.  Not  very  much.  Q.  He  did  partially, 
then?  A.  Well,  I  would  not  say  he  did  at  all."  CTrout,  p.  167.)  ''Q.  Was  the 
matter  of  the  evidence  presented  to  you?  A.  Well,  it  was  presented  to  us, 
about  some  few  of  the  jurors,  some  few  of  the  men  that  were  to  be  pre- 
sented. Q.  What  was  the  matter  he  was  disciissing?  Just  tell  the  court  what 
it  was.  A.  He  was  telling  the  jury  what  their  duties  were,  what  the  law 
required  them  to  do,  and  said  we  would  have  to  vote  on  these  four  men  to 
connect  the  chain  of  evidence  together,  as  nigh  as  I  remember.  Q.  You  mean 
he  would  have  to  connect  these  four  men,  indict  them  along  with  the  others — 
is  that  what  you  mean?  A.  That  is  the  way  I  understood  him.  Q.  In  the 
second  Indictment?  A.  Yes,  sir."  (Wilson,  pp.  85,  86.)  The  address*  was  "in 
regard  to  the  law  and  the  duties  of  the  Jurymen."  (Nicholson,  p.  151.)  "A. 
t  remember  at  various  times  of  his  saying  that  the  investigation  was  by  in- 
structions from  Washington — the  investigation  itf^elf.  The  remarks  as  to 
the  responsibility  being  upon  the  district  attorney  were  made  after  the  in- 
dictment had  been  returned  and  before  final  adjournment"  (Clopton,  p.  162.) 
"1  remember  of  his  saying  at  one  time  something  to  the  eflPect  that  the 
grand  jury  would  soon  adjourn,  bo  scattered  and  gone,  and  no  one  would 
blame  them,  but  that  the  responsibility  for  the  indictments  would  rest  upon 
him.  the  district  attorney."  (Wlndell,  affidavit,  p.  2.)  "The  district  attor- 
ney ran  the  whole  business."  (Latham,  pp.  12,  23.)  Said  there  was  enough 
evidence  to  convict    (Latham,  pp.  20,  21,  28;  Sloan,  pp.  53,  56.) 
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pears  (referring  to  the  affidavit  of  Latham)  in  most  of  the  affidavits 
for  the  prosecution : 

'*That  it  Is  not  true,  as  stated  therein,  that  the  district  attorney  went  be- 
fore said  grand  jury  without  request  and  argued  the  sufficiency  of  the  evi- 
dence and  gave  his  opinion  of  the  evidence,  or  urged  the  finding  of  the,  or 
any,  Indictment  against  the  defendant  Frank  Martin,  or  either  of  the  defend- 
ants named  in  said  indictment." 

Yet  it  is  true  that,  when  before  the  grand  jury  and  without  re- 
quest, he  made  an  extended  address  in  which  he  discussed  the  law 
and  the  facts,  and  several  of  the  jurymen  were  frank  enough  to  say 
that  they  understood  the  object  to  be  the  finding  of  an  indictment 
against  these  defendants.  If  the  foregoing  language  of  the  affidavits 
be  construed  with  the  utmost  grammatical  nicety,  what  the  jurors  said 
is  literally  true,  though  substantially  misleading.  They  have  said 
that  they  were  left  free  to  vote  as  they  would,  that  the  proceedings 
were  fair,  that  they  voted  on  their  own  judgment,  and  it  is  not  claim- 
ed that  the  district  attorney  was  present  during  the  voting.  That  the 
jurors  thought  the  proceedings  were  fair  greatly  preponderates,  though 
some  evidently  thought  otherwise.  Whatever  view  be  taken,  it  would 
be  utter  nonsense  to  say  that  this  speech,  address,  argument,  or  what- 
ever it  may  be  called  (for  its  proper  designation  has  been  questioned), 
was  not  for  the  purpose  of  securing  an  indictment  against  the  per- 
sons under  investigation,  and  who  were  actually  indicted,  and  it 
would  discredit  the  intelligence  of  the  prosecutor  to  find  that  he  had 
any  other  object  in  view.  These  copious  quotations  show  that  the 
grand  jurors  did  not  intend  to  say  that  which  a  technical  construction 
of  the  language  used  in  their  affidavits  might  imply.  As  illustrative 
of  this  thought,  the  foreman  of  the  grand  jury,  in  referring  to  the 
district  attorney,  testified  as  follows : 

"Q.  Did  he  ever  tell  you,  at  that  time  or  in  the  course  of  your  Investiga- 
tions, that  he  wanted  any  one  of  these  men  indicted?  A.  N6;  he  never  asked 
for  any  indictment  to  be  returned  against  any  special  one,  that  I  remember." 

He  further  said,  having  reference  to  this  issue : 

"  •    •    •    But  he  never  directed  us  to  ballot  against  any  special  individual." 

Again,  McGlinchey  and  five  others  deposed : 

"  •  •  •  Nor  is  It  true  that  the  district  attorney  stated  on  numerous  occa- 
sions, or  on  any  occasion,  that  he  was  acting  under  specific  instructions  of  the 
department  in  asking  for  these  particular  Indictments  against  these  defend- 
ants and  others.    •    •    • " 

But  he  did  state,  in  substance,  that  he  did  not  invite  or  initiate 
the  proceedings,  but  was  acting  under  positive  orders  from  the  de- 
partment in  the  prosecution.  This  technical  differentiation  runs  all 
through  the  affidavits.  The  distinction  is  made  between  investigating 
the  matter  and  asking  for  indictments  against  the  particular  persons 
•under  investigation,  but  for  practical  purposes  this  may  be  regarded 
as  a  refinement;  for  the  jury  would  naturally  understand,  and  it  is 
fair  to  say  did  understand,  that  the  indictment  was  urged  against  the 
persons  whose  names  appeared  on  the  list,  which  was  probably, 
though  not  certainly,  made  in  the  grand  jury  room  by  the  clerk,  and 
whidi  the  district  attorney  submitted  when  he  was  making  his  re- 
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martcs,  and  this  at  the  instance  of  the  department  So  when  the 
jurors  made  affidavit,  as  many  of  them  did,  that  they  relied  upon 
their  own  independent  judgment  in  voting,  it  is  to  be  borne  in  mind 
that  the  prosecutor  had  attempted  to  influence  it  by  his  conduct  be- 
fore them,  and  they  perhaps  could  not  tell  how  far  their  views  may 
have  been  warped  by  what  he  said.  They  were  intelligent,  but  inex- 
perienced, men.  The  results  must  be  weighed  by  the  inevitable  conse- 
quences which  would  flow  from  the  occurrences  which  have  been 
referred  to.  The  affidavits  appear  to  have  been  carried  in  stock.  The 
cross-examination  shows  that  jurors  did  not  remember  the  transac- 
tion exactly  alike.  They  varied,  as  witnesses  will,  in  the  details, 
and  as  to  many  matters  which  were  material,  yet  we  find  that  Mc- 
Glinchey,  Hartman,  Adelmann,  and  Bayles  made  one  affidavit,  that 
Grigsby,  Gess,  Eastman,  Clopton,  King,  Trout,  and  Nicho!son  sub- 
scribed to  another,  and  Brannon  to  ano3ier,  that  Windell  and  Wilson, 
on  manifold  copies  of  this  stock  form,  with  slight  variations,  sub- 
scribed to  others,  and  that  most  of  these  affidavits  are  substantially 
identical  in  the  language  used.  They  consist  of  categorical  denials, 
which  furnish  apt  illustrations  of  negatives  pregnant.  This,  th^n,  is 
what  occurred : 

On  the  morning  of  April  11th  the  last  witness  was  examined  by 
the  district  attorney  in  the  grand  jury  room.  Immediately  upon  the 
conclusion  of  the  examination  of  that  witness,  without  invitation  or 
request,  he  arose  and  made  an  address  upon  the  case,  reviewing  the 
facts,  summing  up  the  evidence,  applying  those  facts  to  the  law  re- 
lating to  conspiracy,  as  he  explained  it,  at  the  time  furnishing  a  list 
of  the  persons  whom,  as  he  contended,  had  been  connected  with  it, 
all  of  which  was  done  for  the  purpose  of  inducing  the  grand  jury  to 
return  an  indictment  against  the  defendants.  The  remarks  made 
amounted  to  an  expression  of  opinion  on  his  part  that  the  defendants 
were  guilty  and  should  be  indicted.  At  the  conclusion  of  the  ad- 
dress he  said  it  was  now  "up  to"  the  members  of  the  grand  jury  to 
vote  for  or  against  the  finding  of  a  bill,  and  thereupon  he  left  the 
room.  It  being  nearly  the  hour  for  lunch,  adjournment  was  imme- 
diately taken  until  2  o'clock.  Upon  reassembling,  pursuant  to  ad- 
journment, no  discussion  was  had,  the  manner  of  voting  only  being 
considerW,  whereupon  it  was  concluded  to  ballot  separately  upon 
each  name  contained  in  the  list,  rather  than  upon  the  whole,  which 
seemed  to  have  been  tentatively  suggested,  and  this  order  of  business 
was  at  once  entered  upon.  During  the  balloting  a  juror  (Latham) 
asked  permission,  as  he  expressed  it,  to  explain  his  vote  as  to  one  of 
the  defendants  about  to  be  balloted  upon.  He  intended  to  open  up 
a  discussion  as  to  the  propriety  of  returning  an  indictment  against 
such  person,  but  he  was  declared  out  of  order  by  the  foreman,  and 
so  the  voting  proceeded.  Whether  there  was  a  ballot  taken  upon 
John  Doe,  said  to  be  Frank  Steunenberg,  at  the  time  known  by  the' 
grand  jury  to  be  dead,  is  not  very  clear;  but  for  purposes  of  the 
present  inquiry  it  is  perhaps  immaterial.  The  jury  then  adjourned. 
In  the  meantime  the  district  attorney,  who  was  not  present  during 
the  voting,  had  been  advised  of  the  result  of  the  ballots,  and  on  the 
morning  following  he  appeared  with  an  indictment  for  the  signature 
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of  the  foreman.  Before  it  was  signed  Juror  Cunningham  asked  him 
to  retire,  as  they  had  a  matter  which  they  wished  to  discuss.  The 
evidence  is  in  some  confusion  as  to  just  what  occurred  at  this  time. 
This  juror  testified  that  he  intended  to  bring  up  a  question  relating 
to  the  ballot  of  the  day  before,  with  a  view  to  reconsideration,  but 
did  not  inform  the  district  attorney  as  to  his  purpose.  The  fact  that 
the  district  attorney  in  response  suggested  that  the  grand  jury  had 
been  tampered  with,  and  high  words  ensued  between  himself  and 
the  juror,  shows  that  there  was  some  ground  for  the  conclusion  reach- 
ed by  Latham  and  Sloan  that  he  knew  what  was  intended,  and  did 
not  propose  that  discussion  should  be  had,  but  insisted  upon  the  in- 
dictment being  forthwith  signed.  That  he  did  not  retire  in  compli- 
ance with  this  request  is  clearly  shown.  But,  indulging  every  in- 
tendment in  favor  of  the  validity  of  the  indictment,  it  must  be  con- 
cluded that  the  presumption  is  not  overthrown  by  a  preponderance 
in  favor  of  the  contention  that  this  was  intended  as  an  arbitrary  re- 
fusal to  allow  deliberation  upon  the  action  of  the  day  before.  The 
district  attorney  more  than  once  during  the  sessions  of  the  grand 
jury  called  attention  to  the  fact  that  the  whole  matter  was  under 
investigation  by  direction  of  the  Department  of  Justice,  and  not  upon 
his  initiation.  That  he  told  the  grand  jury  that  the  responsibility 
would  rest  upon  him  is  clearly  shown.  The  controversy  arises  as  to 
when  this  declaration  was  made.  It  fairly  preponderates  that  it  oc- 
curred after  their  labors  were  concluded,  and  when  he  was  making 
what  has  been  termed  his  "farewell  address."  He  requested  imme- 
diate action,  as  charged;  but  my  conclusion  is  that  it  was  to  enable 
him  to  ascertain  the  names  of  those  to  be  embraced  in  the  indictment, 
rather  than  by  way  of  forcing  a  vote.  As  to  the  statement  that  he 
had  evidence  sufficient  to  convict,  which  had  not  been  offered,  the 
probabilities  are  that  this  was  made  in  regard  to  purely  cumulative 
testimony;  at  least,  it  is  not  shown  to  the  contrary.  After  his  re- 
tirement from  the  grand  jury  room,  had  the  jury  desired,  they  could 
have ,  proceeded  to  discuss  the  case.  The  indictment,  covering  46 
pages,  was  not  read  to  the  grand  jury ;  but  no  request  was  made  by 
any  member  for  its  reading.  The  charge  that  the  prosecutor  with- 
held contracts  or  other  evidence  is  not  sustained,  and  as  to  this  jurors 
so  asserting  misunderstood  the  drift  and  conduct  of  the  proceedings 
to  that  extent. 

Defendants  Martin  and  Pritchard  are  lawyers.  Martin  was  un- 
der investigation.  This  the  prosecutor,  and,  of  course,  the  grand 
jury  knew.  He  was  called  as  a  witness,  without  being  informed 
that  he  was  the  subject  of  inquiry,  and,  if  he  had  any  suspicion,  it 
must  have  developed  from  the  character  of  the  questions  propounded 
while  being  examined.  That  he  testified  against  himself  regarding 
transactions  vital  and  material  to  the  issue  is  abundantly  disclosed 
by  the  record.  Pritchard  at  the  time  the  investigation  began  was 
residing  in  Los  Angeles.  In  obedience  to  a  subpoena  he  left  his  home 
and  journeyed  to  Boise,  where  the  inquiry  was  in  progress.  He  was 
met  at  the  train  by  a  deputy  marshal  with  a  warrant,  and  was  taken 
into  custody,  although  possibly  the  warrant  was  not  served  until  after- 
wards. The  marshal  had  specific  instructions  not  to  allow  him  to 
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confer  with  any  one,  but  to  take  him  directly  to  the  office  of  the 
district  attorney.  Here  he  was  questioned,  and  a  stenographer  was 
brought  in  to  take  down  what  he  said.  He  was  threatened.  The 
threat  was  made  to  take  him  before  the  court.  He  was  then  taken  be-r 
fore  the  grand  jury  as  a  witness,  and  questioned  concerning  his  own 
connection  with,  and  upon  issues  pertinent  to,  the  charge  against  him, 
when  he  was  under  investigation,  and  when  he  did  not  know  that 
this  was  the  purpose  in  view.  This  is  admitted.  He  was  treated  to 
such  remarks  as  the  following:  "Now,  you  know  you  are  lying 
about  that."  "I  will  put  the  screws  to  you."  He  was  badgered  by 
a  series  of  questions  concerning  his  own  conduct  while  under  arrest. 
These  defendants  were  subjected  to  rigid  cross-examination  before 
the  grand  jury.  They  were  not  treated  as  it  may  be  supposed  other 
witnesses  are,  as  they  were  often  met  with  questions  of  this  char- 
acter: "Do  you  want  tliis  grand  jury  to  understand?"  "Do  you 
say  to  this  grand  jury?"  and  the  like.'  This  concerning  matters  of 
the  utmost  importance  as  applied  to  the  charges  against  them  indi- 
vidually, and  clearly  implying  that  the  object  of  the  inquisition  was 
to  secure  declarations  relating  to  their  own  connection  with  the  con- 
spiracy and  for  which  they  were  subsequently  indicted  upon  the 
evidence  thus  taken.  •  The  examination  was  carried  on  from  the 
standpoint  of  hostility,  rather  than  friendly  inquiry. 

Reference  has  been  made  at  this  time  to  what  occurred  in  relation 
to  these  defendants,  not  for  the  purpose  of  considering  their  pleas 
No.  3,  but  to  illustrate  the  methods  pursued  in  conducting  the  ex- 
amination, and  as  throwing  light  upon,  and  giving  color  to,  the  man- 
ner of  investigating  the  charges  which  were  being  presented  to  the 
grand  jury.  The  conduct  of  the  district  attorney  before  that  body 
was  the  equivalent  of  expressing  the  unqualified  opinion  that  the  evi- 
dence established  the  guilt  of  the  defendants;  that  they  ought  to  in- 
dict them;  that  the  department  at  Washington  wanted  them  indicted, 
and  it  was  therefore  the  duty  of  the  grand  jury  under  the  circum- 
stances to  do  so;  that  the  defendants  Martin  and  Pritchard,  being 
guilty,  had  in  their  testimony  purposely  lapsed  into  forgetfplness  when 
they  said  they  did  not  remember  as  to  certain  transactions  concern- 
ing which  they  had  been  questioned.  It  must  be  concluded  that  tlie 
address  was  a  plea  for  an  indictment,  substantially  in  manner  and 
form  as  a  prosecuting  officer  would  plead  for  the  conviction  of  de- 
fendants before  a  trial  jury.  These  views  are  fortified  by  the  failure 
of  the  di^rict  attorney  to  take  the  stand  to  explain  or  dispute  the 
conduct  attributed  to  him.  At  one  stage  of  the  proceedings  he  did 
offer  to  submit  himself  for  examination;  but  he  was  informed  that 
a  controversy  was  being  carried  on  between  parties  litigant,  and  he 
might  use  his  own  pleasure.  A  stenographer  reported  the  proceedings 
of  the  grand  jury.  In  reply  to  an  inquiry  from  the  court  for  a  copy 
of  what  was  said,  the  district  attorney  replied  that  some  notes  were 
taken  by  the  clerk  for  his  use,  "but  the  reporter  does  not  claim  to 
have  been  a  stenographic  reporter,  taking  notes  continuously,  or  tak- 
ing testimony;  that  is  the  situation."  Whether  it  was  intended  to 
create  the  impression  that  the  remarks  were  not  taken  down  by  the 
stenographer  at  all,  or  that  the  notes  made  were  so  imperfect  as  to 
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give  no  adequate  idea  as  to  what  was  said,  does  not  exactly  appear; 
but  what  seems  to  be  an  accurate  transcription  of  the  testimony  of 
the  defendants  Martin  and  Pritchard  has  been  furnished,  and  the 
absence  of  the  district  attorney  as  a  witness,  or,  if  taken  by  the  re- 
porter, the  failure  to  reproduce  the  remarks  made  by  him,  justify  the 
inference  that  he  could  not  have  denied  the  strongest  statement  which 
any  juror  made. 

These  being  the  facts  as  I  find  them,  we  are  brought  to  consider 
the  second  plea  in  abatement  from  the  standpoint  of  the  authorities. 

1.  State  statutes  control  the  practice,  m  the  absence  of  federal  en- 
actment. Crowley  v.  United  States,  194  U.  S.  461,  24  Sup.  Ct.  731, 
48  L.  Ed.  1075;  United  States  v  Clune  (D.  C.)  62  Fed.  798;  United 
States  V.  Mitchell  (C.  C)  136  Fed.  909;  United  States  v.  Eagan  (C 
C.)  30  Fed.  612.  There  are  several  answers  to  the  technical  ob- 
jection that  the  defendants  have  not  properly  raised  the  issue  by  pleas 
in  abatement: 

The  state  statute  does  not  stem  to  point  out  any  method  whereby 
the  identical  question  which  is  here  presented  may  be  raised  at  all. 
If  it  should  be  literally  followed,  defendants  would  be  denied  the  right 
to  challenge  the  proceedings.  It  is  manifest  that  it  could  not  be  in- 
voked to  that  extent 

Pleas  in  abatement  for  the  purpose  of  presenting  issues  not  shown 
by  the  record  have  been  repeatedly  recognized  as  pursuing  the  proper 
practice.  Agnew  v.  United  States,  165  U.  S.  44,  17  Sup.  Ct.  235,  41 
L.  Ed.  624;  Tarrance  v.  Florida,  188  U.  S.  523,  23  Sup.  Ct.  402,  47 
L.  Ed.  572 ;  United  States  v.  Gale  et  al.,  109  U.  S.  65,  3  Sup.  Ct.  1, 
27  L.  Ed.  857;  Bishop's  New  Crim.  Procedure,, vol.  1,  §§  791,  861; 
Thompson  &  Merriam  on  Juries,  §§  543,  687;  'Wharton's  Criminal 
Prac.  &  PI.  (9th  Ed.)  388. 

If  there  was  any  merit  originally  in  the  contention,  it  was  waived 
when  the  affidavits  of  16  jurymen  were  filed  in  answer  to  those  which 
had  been  filed  and  attached  to  the  plea  in  abatement.  The  issue  as 
tendered  by  the  defendants  was  accepted,  and  it  is  now  too  late  to 
contend  that  they  failed  to  pursue  the  proper  remedy. 

2.  In  considering  the  conduct  of  the  district  attorney  we  are  com- 
pelled to  recur  to  fundamentals.  The  •J)rovision  of  the  fifth  amend- 
ment of  the  Constitution  that  "no  person  shall  be  held  to  answer  for 
a  capital  or  otherwise  infamous  crime  unless  on  a  presentment  or  in- 
dictment by  a  grand  jury,  except,"  etc.,  is  a  reproduction  of  Magna 
Charta,  which  imposed  the  same  restraint  in  this  language : 

"No  man  shall  be  taken  (that  is)  restrained  of  liberty  by  petition  or  sug- 
gestion to  the  king  or  to  his  council  1,  unless  it  be  by  indictment  or  present- 
ment of  good  and  lawfull  men,  where  such  deeds  be  done.*' 

Our  constitutional  limitation  relates  only  to  offenses  committed  against 
the  laws  of  the  United  States.  Hurtado  v.  California,  110  U.  S.  516, 
4  Sup.  Ct.  292,  28  L.  Ed.  232 ;  McNulty  v.  California,  149  U.  S.  645, 
13  Sup.  Ct.  959,  37  L.  Ed.  882;  Nordstrom  v.  Washington  State,  164 
U.  S.  705,  17  Sup.  Ct.  997,  41  L.  Ed.  1183.  The  offense  charged  is 
infamous,  and  can  only  be  tried  'upon  indictment.  United  States 
v:  Gale  et  al,  109  U.  S.  65,  3  Sup.  Ct.  1,  27  L.  Ed.  857 ;  Ex  parte 
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Wilson,  114  U.  S.  426,  5  Sup.  Ct.  935,  29  L.  Ed.  89;  Mackin  t. 
United  States,  117  U.  S.  348,  6  Sup.  Ct.  777,  29  L.  Ed.  909;  Park- 
inson V.  United  States,  121  U.  S.  282,  7  Sup.  Ct.  896,  30  L.  Ed.  959 ; 
Ex  parte  Bain,  121  U.  S  1,  7  Sup.  Ct.  781,  30  L.  Ed.  849;  In  re 
Claasen,  140  U.  S.  205,  11  Sup.  Ct.  735,  35  L.  Ed.  409.  The  rights 
of  the  defendants  are  to  be  measured  by  the  grand  jury  system  as 
it  existed  and  was  understood  at  the  time  of  its  adoption.  At  the 
common  law  the  prosecutor  had  no  right  to  attend  the  sessions.  It 
is  even  doubtful  whether  he  had  a  right,  unsolicited,  to  send  indict- 
ments to  the  inquisitorial  body  for  consideration  Edwards  on  The 
Grand  Jury,  pp.  110-,  111,  113.  It  is  a  familiar  historical  fact  that  the 
system  was  devised  to  prevent  harassments  growing  out  of  malicious, 
unfounded,  or  vexatious  accusations.  That  it  serves  the  purpose  of 
allowing  prosecutions  to  be  initiated  by  the  people  themselves  in  no 
way  detracts  from  the  fact  that  it  still  stands  as  a  safeguard  against 
arbitrary  or  oppressive  action;  and  so  it  has  often  been  authorita- 
tively declared.  In  his  dissenting  opinion  in  Hurtado  v.  California, 
110  U.  S.  616,  4  Sup.  Ct.  292,  28  L.  Ed.  232  (the  majority  opinion 
in  no  way  conflicts  upon  this  point),  Mr.  Justice  Harlan  commended 
this  from  Story's  Constitution: 

"Grand  Juries  perform  most  important  public  functions,  and  are  a  great 
security  to  the  citizens  against  vindictive  prosecutions  either  by  the  govem- 
uient,  or  by  political  partisans,  or  by  private  enemle&" 

The  following  from  Wilson's  Works  was  also  quoted  with  approval : 

*****  Among  all  the  plans  and  establishments  which  have  been  devised 
for  securing  the  wise  and  uniform  execution  of  the  criminal  laws,  the  in- 
stitution of  grand  juries  holds  the  most  distinguished  place.  This  institution 
is,  at  least  in  the  present  times,  the  peculiar  boast  of  the  common  law.  The 
era  of  its  commencement,  and  the  particulars  attending  its  gradual  progress 
and  improvement,  are  concealed  behind  a  thiclc  veil  of  very  remote  antiquity. 
But  one  thing  concerning  it  is  certain.  In  the  annals  of  the  world  there  is 
not  found  another  Institution  so  well  adapted  for  avoiding  all  the  inconven- 
iences and  abuses,  which  would  otherwise  arise  from  malice,  from  rigor, 
from  negligence,  or  from  partiality  in  the  prosecution  of  crimes." 

Mr.  Justice  Field,  in  his  charge  to  a  grand  jury  (2  Sawy.  668), 
speaking  of  the  institution,  said: 

"It  was  at  the  time  of  the  settlement  of  this  country,  an  informing  and  ac- 
cusing tribunal,  without  whose  previous  action  no  person  charged  with  a 
felony  could,  except  in  certain  special  cases,  be  put  upon  his  trial.  And  in  the 
struggles  which  at  times  arose  in  England  between  the  powers  of  the  king  and 
the  rights  of  the  subject  It  often  stood  as  a  barrier  against  persecution  in  his 
name,  until  at  length  it  came  to  be  regarded  as  an  Institution  by  which  the 
subject  was  rendered  secure  against  oppression  from  unfounded  prosecutions 
of  the  crown.  In  this  country,  from  the  popular  character  of  our  institu- 
tions, there  has  seldom  been  any  contest  between  the  government  and 
the  citizen  which  required  the  existence  of  the  grand  Jury  as  a  protection 
ngainat  oppressive  action  of  the  government.  Yet  the  Institution  was  adopted 
in  this  oouutr.v,  and  is  continued  from  considerations  similar  to  those  which 
give  to  it  its  chief  value  In  England,  and  is  designed  as  a  means  not  only  of 
bringing  to  trial  persons  accused  of  public  offenses  upon  just  grounds,  but 
also  as  the  means  of  protecting  the  citizen  against  unfounded  accusation. 
t\hether  it  comes  from  the  government,  or  be  prompted  by  partisan  passion 
or  private  enmity.  ♦  *  •  into  every  quarter  of  the  globe  in  which  thti 
Anglo-Saxon  race  have  formed  settlements,  they  have  carried  with  them  this 
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time-honored  l^istltatioii,  ever  regarding  it  with  the  43eepeBt  yeneratioji,  and 
connecting  its  perpetuity  with  that  o(  civil  liberty/' 

This  learred  judge  observed  that  the  grand  jury  was  to  be  re- 
garded as  standing  against  "oppressions  of  power,  the  virulence  of 
malice,  and  the  intemperance  of  prejudice."  Here  the  grand  jury 
was  duly  qualified  and  impaneled,  and  it  remains  to  inquire  whether 
the  occurrences  already  related  were  of  such  a  nature  as  to  infringe 
the  constitutional  rights  of  the  defendants.  To  this  end  reference 
must  be  had  to  the  decisions. 

The  district  attorney  should  not  give  advice  or  express  his  opin- 
ion as  to  the  sufficiency  of  the  evidence.  In  re  District  Attorney  of 
the  United  States,  Fed.  Cas.  No.  3,925  (vol.  7,  p.  746) ;  Ex  parte 
Crittendon,  Fed.  Cas.  No.  3,393a  (vol.  6,  p.  822) ;  Commonwealth  v. 
Frey  (Quart.  Sess.)  11  Pa.  Co.  Ct.  R.  523;  Edwards  oil  The  Grand 
Jury  p.  127  He  cannot  advise  upon  the  law.  United  States  v  Kil- 
patrick  (D.  C.)  16  Fed.  766.  He  has  no  right  to  be  present  during 
the  deliberations  of  the  grand  jury.  Charge  to  Grand  Jury,  Fed.  Cas. 
No.  18,255  (vol.  30,  p.  992),  2  Sawy.  667.  State  v.  Adam,  40  La. 
Ann.  745,  5  South.  31 ;  Commonwealth  v.  Bradney  et  al.,  126  Pa.  199, 
17  Atl.'  600 ;  Rothschild  v.  State,  7  Tex.  App.  519 ;  Edwards  on  The 
Grand  Jury,  p.  128.  The  great  justice,  in  his  charge  to  the  grand 
jury,  supra,  said: 

"The  district  attorney  has  the  right  to  be  present  at  the  taking  of  testi- 
mony before  you,  for  the  purpose  of  giving  information  or  advice  touching 
any  matter  cognizable  by  you,  and  may  interrogate  witnesses  before  you ;  but 
he  has  no  right  to  be  present  pending  your  deliberations  on  the  evidence." 

Wharton  in  his  Criminal  Pleading  and  Practice  (9th  Ed.  §  366), 
quotes  from  and  comments  upon  this  charge,  as  follows: 

"It  is  proper  in  this  connection  to  keep  in  mind  the  fact,  already  noticed, 
that  the  only  valid  basi«  on  which  the  institution  of  grand  Juries  rests  is  that 
they  are  an  indei>endent  and  impartial  tribunal  between  the  prosecution  and 
the  accused:  and  it  is  the  duty  of  the  courts  to  refuse  to  tolerate  any  prac- 
tice which  conflicts  with  this  independence  and  impartiality.  ♦  •  ♦  And 
in  any  view  the  presence  of  counsel  for  the  prosecution,  public  or  private, 
during  the  deliberations  of  the  jury,  should  be  ground  for  quashing  the  blU, 
unless  it  appear  that  there  was  no  interference  by  such  counsel  in  any  de- 
gree wltii  tiie  freedom  of  such  deliberations.  The  purpose  of  the  institutiou 
of  grand  Juries  was,  as  we  have  seen,  to  interpose  a  check  npon  the  sovereign ; 
and  they  would  cease  to  answer  this  purpose,  and  would  increase  the  danger 
they  were  intended  to  avert,  if  they  should  be  put  under  the  ofliclal  direc- 
tion of  the  prosecuting  authorities  of  the  state." 

The  attendance  before  the  grand  jury  of  a  special  prosecutor  ap- 
pointed by  the  court  under  the  misapprehension  that  the  prosecuting 
attorney  was  disqualified  is  prejudicial  error,  and  the  indictment  should 
be  quashed.  State  v.  Heaton,  21  Wash.  59,  56  Pac.  843.  Where  an 
attorney  employed  to  assist  in  a  prosecution  was  before  the  grand 
jury  during  their  investigation  of  the  case  at  the  request  of  the  dis- 
trict attorney,  it  was  held  that  this  was  not  ground  for  setting  aside 
the  indictment  or  for  reversing  a  judgment  of  conviction.  State  v. 
Whitney,  7  Or  386.  To  the  same  effect  is  United  States  v.  Terry 
(D.  C.)  39  Fed.  355. 
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Since  the  states  are  not  controlled  by  the  limitation  Of  the  federal 
Constitution,  being  free  to  adopt,  modify,  or  reject  the.  grand  jury 
system  altogether,  they  have  not  always  retained  it  as  it  cjxisted  when 
the  fifth  amendment  was  adopted.  In  the  main,  howe/er,  through 
tradition  and  otherwise,  certain  general  features  have  been  preserved. 
Speaking  of  the  powers  and  duties  of  a  prosecuting  officer,  the  gen- 
eral rule  is  thus  laid  down  in  20  Cyc.  p.  1338 : 

"But  he  cannot  particiimte  In  the  deliberations,  or  express  opinions  on  ques- 
tions of  fact  or  as  to  the  weight  and  sufficiency  of  evidence,  or  attempt  in  any 
way  to  influence  the  finding." 

To  this  proposition  cases  are  cited  from  Alabahia,  Arkansas,  Illi- 
nois, Indiana,  Louisiana,  Mississippi,  Pennsylvania,  and  South  Caro- 
lina. In  the  same  connection  it  is  said  that  the  mere  presence  of  the 
prosecutor  with  the  consent  of  the  grand  jury  while  deliberating  or 
voting  on  a  charge  will  not  constitute  such  an  irregularity  as,  in  the 
absence  of  injury  or  prejudice  to  the  accused,  will  invalidate  the  in- 
dictment. Authorities  to  sustain  this  statement  are  cited  from  Ala- 
bama, Arkansas,  Iowa,  Illinois,  Indiana,  Pennsylvania,  and  Utah. 
These  principles  are  not  inconsistent.  The  fundamental  idea,  which 
runs  through  the  statutes  and  decisions  apparently  is  that  the  prose- 
cutor must  remain  neutral,  must  be  impartial,  must  not  undertake 
to  control  the  finding  by  undue  influence. 

United  States  v.  Mitchell  (C.  C.)  136  Fed.  896,  has  been  cited  by 
the  prosecution.  It  was  there  urged  that  the  district  attorney  had 
-'greatly  influenced  the  grand  jury  to  find  this  indictment."  But  the 
court  found  that  there  was  no  specific  charge.  The  general  allega- 
tion was  discarded  with  these  pbservations : 

"Instead  of  conclnslons  and  opinions,  there  mnst  be  something  tangible^ 
Justifying  a  presumption  of  injury  to : the  defendant  in  a  substantial  right,  be- 
fore the  court  will  interfere,  assuming  that  it  ought  to  do  so  upon  any  state 
of  facts  of  the  character  indicated." 

In  United  States  v,  Cobban  (C.  C.)  127  Fed.  722,  relied  upon  by 
counsel,  the  action  of  the  district  attorney  was  regarded  by  the  court 
as  "overzealous,"  but  not  prejudicial. 

Remembering,  now,  that,  at  the  common  law  the  prosecuting  of- 
ficer had  no  right  to  attend  the  sessions  of  the  grand  jury  at  ^11,  and 
that  it  is  only  by  virtue  of  statutes  and  modified  procedure  that  he 
may  now  be  present  in  the  grand  jury  room,  we  are  to  conform  the 
practice  as  near  as  may  be  to  the  statutes  of  Idaho,  and  in  doing  so 
we  find  that  section  6311,  Pen.  Code  1901,  provides : 

"The  grand  Jury  may,  at  all  reasonable  times,  ask  the  advice  of  the  court 
or  the  Jadge  thereof,  or  of  the  prosecuting  attorney;  but  unless  such  advice  is 
nsked,  the  judge  of  the  court  must  not  be  present  during  the  sessions  of  the 
grand  Jury.  The  prosecuting  attorney  of  the  county  may  at  aU  times  appear 
before  the  grand  Jury  for  the  purpose  of  giving  information  or  advice  rela- 
tive to  any  matter  cognizable  by  them,  and  may  Interrogate  witnesses  before 
them  whenever  they  or  he  thinks  it  necessary;  but  no  other  person  is  per- 
mitted to  be  pres4?nt  during  the  session  of  the  grand  Jury,  except  the  members 
and  witnesses  actually  under  examination,  and  an  interpreter  when  neces- 
sary, and  no  person  must  be  permitted  to  be  present  during  the  expressions 
of  their  opinions,  or  giving  their  votes  upon  any  matter  before  them.*' 
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Giving  the  doctrine  that  the  state  statutes  relating  to  practice  pre- 
vail in  the  federal  courts  the  greatest  latitude,  and  this  section,  con- 
sidering the  grand  jury  system  as  administered  by  them  its  widest 
meaning,  it  must  be  held,  in  the  absence  of  state  construction,  that 
the  provision  that  the  prosecuting  attorney  may  at  all  times  appear 
before  the  grand  jury  for  the  purpose  of  giving  information  or  ad- 
vice relative  to  any  matter  cognizable  by  them,  was  meant  to  confine 
him  to  those  traditional  duties  of  giving  advice  concerning  procedure 
and  the  like,  to  the  examination  of  witnesses,  as  expressly  provided, 
and  not  to  the  expression  of  opinions  or  the  making  of  arguments. 
The  following  may  be  deduced  as  the  general  rule  applicable  to  fed- 
eral grand  juries : 

If  the  district  attorney,  through  inadvertence,  without  intending 
to  influence  the  g^and  jury,  is  present  during  its  deliberations,  or 
even  during  the  taking  of  a  vote,  it  is  not  necessarily  fatal  to  its  ac- 
tion by  bill  returned.  It  does  not  always  result  that  an  indictment 
will  be  quashed.  It  depends  upon  circumstances.  On  the  contrary, 
it  does  follow  that,  where  the  prosecutor  not  only  expresses. his  opin- 
ion, but  urges  the  finding  of  an  indictment,  and  it  is  clearly  shown 
that  the  grand  jury  must  necessarily  have  been  influenced,  whether 
consciously  or  unconsciously,  prejudice  will  be  presumed.  Where 
the  conduct  is  overpowering  in  its  nature,  where  it  inheres  in  the 
investigation,  where  it  permeates  everything,  where  it  overshadow.^, 
as  it  did  in  this  case,  coming  from  a  prosecutor  of  such  profound 
ability,  it  is  perfectly  apparent  that  it  was  prejudicial.  The  court 
has  occasion  to  know  that  there  was  no  ground  for  the  return  of  the 
indictment  as  to  one  of  the  defendants,  for  it  must  be  assumed  that 
the  same  evidence  was  adduced  upon  the  trial  that  was  oflFered  to  the 
grand  jury.  On  the  other  hand,  there  was  abundant  evidence  to 
justify  the  return  of  a  bill  as  to  certain  other  defendants,  and  here 
it  will  naturally  occur  that  as  to  those  defendants  against  whom  there 
was  sufficient  evidence  the  indictment  should  be  upheld,  and  be  quash- 
ed as  to  those  against  whom  it  was  insufficient.  The  difficulty  with 
this  procedure  inheres  in  the  system.  In  discussing  the  right  to  sus- 
tain an  indictment  by  striking  out  what  was  considered  as  surplusage, 
Mr.  Justice  Miller,  in  Ex  parte  Bain,  121  U.  S.  9,  7  Sup.  Ct.  786,  30 
L.  Ed.  849,  in  answer  to  the  argument  that  the  grand  jury  would  have 
returned  the  indictment  in  any  event,  said : 

"He  goes  on  to  Argue  that  the  grand  jury  would  have  found  the  indict- 
ment wlttioiit  this  language.  But  it  is  not  for  the  court  to  say  whether  they 
would  or  not  The  party  can  only  be  tried  upon  the  indictment  as  found  by 
such  grand  Jury,  and  especially  upon  all  its  language  found  in  the  charging 
part  of  that  instrument" 

Where  is  the  differentiation  to  begin  and  end?  How  shall  the 
distinction  be  made  without  at  once  substituting  an  opinion  here  and 
assuming  the  functions  of  the  grand  jury?  If  this  indictment  can  be 
sustained  upon  these  admitted  facts,  then  any  cilizen,  upon  the  as- 
surances of  a  prosecuting  officer,  or  upon  a  partisan  argument,  may 
be  held  to  answer  without  having  had  the  benefit  of  an  investigation 
by  that  impartial  tribunal  which  the  Constitution   has   established; 
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and  this  particularly  applies  to  conspiracy.  The  authorities  agree 
that  a  district  attorney  cannot  share  in  the  deliberations  of  a  grand 
jury.  When  counsel  was  making  his  address,  the  grand  jury  was 
deliberating.  He  shared  in  that  deliberation,  and  expressed  his  opin- 
ion as  fully  as  any  member  could  have  done.  He  was  present  during 
the  whole  time  that  the  jury  was  engaged  in  deliberating,  for  no 
discussion  was  had  in  the  grand  jury  room  or  among  the  grand  jurors 
after  the  close  of  the  testimony,  except  that  which  he  indulged.  It 
is  true  there  wias  an  opportunity  to  deliberate  afterwards;  but  no 
discussion  took  place,  and  nothing  was  subsequently  done,  except  to 
vote  upon  the  names  which  the  prosecutor  had  discussed  and  des- 
ignated in  the  list  which  he  submitted.  It  cannot  be  said  that  the 
grand  jurors  were  deliberating  while  voting,  in  the  sense  in  which 
it  is  used  in  the  books,  and  with  that  meaning  in  view  which  attends 
the  rule  that  the  deliberations  must  be  confined  to  the  members  and 
cannot  be  participated  in  by  any  one  else;  and  since  the  prosecutor 
cannot  share  in  the  deliberations,  in  vi^w  of  the  unusual  and  ex- 
traordina.ry  proceeding  before  the  grand  jury,  it  is  difficult  to  see  how 
it  can  be  concluded  that  there  was  no  prejudice,  even  if  it  be  said 
that  the  evidence  was  sufl5cient  for  the  return  of  the  indictment,  where 
the  contention  is  met  with  the  proposition  that  one  defendant  at 
least  was  presented  without  sufficient  evidence.  If  prejudicial  to  him, 
it  was  to  other  defendants. 

The  Department  of  Justice  has  ever  stood  for  constitutional  rights, 
and  if  in  the  performance  of  its  legitimate  functions  it  intrusted  to 
the  officer  appointed  for  that  purpose  the  presentment  of  persons  who 
in  its  judgment  had  violated  the  law,  it  had  a  right  to  assume  that 
the  ordinary  methods  of  procedure  would  be  followed;  and  if  that 
officer  for  the  time  overstepped  the  bounds,  while  it  must  be  denominat- 
ed as  unfortunate,  it  cannot  be  upheld.  It  was  proper,  of  course,  for 
the  department,  which  had  no  other  hand  in  the  matter,  to  direct  that 
this  or  any  other  charge  be  presented  to  a  grand  jury,  and  in  doing 
so  to  name  the  persons  against  whom  accusation  should  be  made; 
but  it  was  improper  that  this  should  have  been  communicated  to  the 
jury.  Nor  can  it  be  said  that  this  statement,  standing  alone,  would 
necessarily  be  prejudicial;  but  upon  the  proofs  here  it  is  manifest 
that  to  sustain  this  indictment  would  be  to  establish  a  precedent  to 
which  political  partisanship,  religious  intolerance,  or  antireligious  in- 
tolerance— for  the  latter  is  quite  as  apt  to  exist  as  the  former— could 
point  as  a  justification  for  upholding  the  return  of  an  indictment 
through  popular  demand,  public  excitement,  persecution,  or  personal 
ill  will.  We  will  do  well  to  adhere  to  old  landmarks  and  established 
principles,  which  are  quite  sufficient  for  bringing  to  trial  all  who  are 
guilty  of  an  infraction  of  the  laws  of  the  land.  If  it  be  competent 
to  do  that  which  it  is  admitted  the  prosecutor  did  in  this  case,  then  the 
grand  jury  system  has  ceased  to  stand  for  that  for  which  it  anciently 
stood,  and  for  which  it  was  adopted  in  this  country.  The  Supreme 
Court  has  said  that  it  is  better  that  a  prisoner  should  escape  altogether 
than  that  a  judgment  of  conviction  for  an  infamous  crime  should  be 
sustained  where  the  record  does  not  show  that  there  was  a  valid  trial. 
Grain  y.  United  States,  162  U.  S.  625,  16  Sup.  Ct.  952,  40  L.  Ed.  1097. 
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Upon  the  whole  record  it  appears  that  a  commendable  zeal,  which 
gathered  force  as  it  progressed,  finally  expanded  into  an  exaggerat- 
ed partisanship  wholly  inconsistent  with  the  semijudicial  duties  of 
a  public  prosecutor,  and  entirely  unnecessary  in  the  execution  of 
the  powers  reposed,  and  particularly  in  this  case,  where  there  could 
have  been  no  necessity  in  bringing  real  offenders  to  justice.  The 
language  of  the  Supreme  Court  in  Ex  parte  Wilson,  114  U.  S.  426, 
5  Sup.  Ct.  939,  29  L.  Ed.  89,  is  important: 

"But  the  Constitution  protecting  every  one  from  being  prosecuted,  without 
the  Intervention  of  a  grand  Jury,  for  any  crime  which  is  subject  by  law  to 
an  infamous  punishment,  no  declaration  of  Congress  is  needed  to  procure, 
or  competent  to  defeat  the  constitutional  safeguard." 

All  this  without  overlooking  the  fact  that  the  jurors  testified  that 
they  were  not  influenced  by  what  occurred;  but  this  is  hardly  pos-  ^ 
sible.  We  have  seen  that  they  were  by  some  method  induced  to  do  \ 
that  which  the  evidence,  or  rather  want  of  evidence,  before  them 
could  not  justify;  and  the  fact  that  the  prosecutor  at  the  conclusion 
of  his  address  told  them  in  effect  that  they  were  the  judges  of  the 
matter  did  not  withdraw  from  them  the  influence  and  effect  of  his 
remarks,  nor  restore  that  unbiased  equipoise  which,  from  the  time 
of  the  institution  of  the  grand  jury  system,  has  been  one  of  its  prin- 
cipal features.  Whether  the  defendants  should  in  fact  be  brought  to 
trial  is  not  the  question.  It  is  whether  they  should  be  brought  to 
trial  in  the  manner  provided  by  law,  and  whether  their  substantial  / 
rights  have  been  invaded.  There  is  no  surer  road  to  anarchy  than  ^ 
for  the  courts  to  assume  legislatve  power  by  stretchng  statutory 
enactments  and  importing  into  them  penalties  not  fixed  by  law,  or 
to  extend  procedure  to  such  an  extent  as  to  invade  constitutional 
rights.  The  power  is  with  the  people  to  declare  all  rights  and  to 
supply  all  remedies,  and  the  tribunals  created  for  enforcing  the  law 
and  the  officers  appointed  to  aid  in  that  regard  should  act  strictly  with- 
in their  delegated  powers.  If  a  grand  jury  not  properly  organized 
as  such,  for  instance,  with  less  than  the  number  required  by  the  stat- 
ute, should  present  even  a  guilty  man  for  trial,  his  rights  would  be 
invaded,  and  it  would  not  for  a  moment  be  contended  that  such  a 
proceeding,  as  against  a  timely  plea,  could  have  validity;  and  the 
Supreme  Court  has  cited  numerous  instances  which  would  render 
proceedings  altogether  void.  United  States  v.  Gale,  109  U.  S.  71, 
3  Sup.  Ct.  1,  27  L.  Ed.  857. 

It  follows  that  plea  No.  2  of  the  defendants  Wells  and  Downs 
must  be  sustained.  All  other  identical  pleas,  which  were  duly  inter- 
posed and  submitted,,  if  timely  and  not  subsequently  waived  by  other 
pleas  or  attacks  upon  the  indictment,  will  take  the  same  course ;  but 
the  defendants  will  be  held  to  bail  pending  such  further  proceedings 
as  the  prosecution  may  desire  to  take. 

It  is  gratifying  to  observe  that  Congress  recently  passed  an  act 
providing  for  a  review  of  decisions  of  this  character.  If  the  posi- 
tion of  3ie  prosecution  regarding  the  statute  of  limitations  is  sound, 
there  would  appear  to  have  been  no  reason  why  the  pleas  might  not 
have  been  confessed  and  the  matter  have  been  resubmitted  to  a  grand 
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jury  which  was  in  attendance  in  October,  as  then  suggested.  The 
last  overt  act  is  charged  to  have  been  committed  on  January  31,  1905. 
The  court  does  not  feel  responsible  for  the  condition  which  has  been 
presented,  nor  is  there  reasonable  ground  to  suppose  that  the  grand 
jury  would  have  refused  to  vote  an  indictment  against  such  of  the 
defendants  as  the  evidence  seemed  dearly  to  connect  with  the  fraudu- 
lent transaction;  for,  whatever  may  have  been  the  derelictions  of 
trial  juries,  the  refusal  of  grand  juries  to  find  indictments  has  not 
been  one  of  the  difficulties  attending  prosecutions,  and,  when  a  grand 
jury  improperly  refuses  to  return  a  bill,  courts  have  power,  and  will 
upon  proper  representation  of  the  district  attorney,  at  once  call  an- 
other jury  to  investigate  the  same  matter. 


WSIiLES  ▼.  CHICAGO  &  N.  W.  BY.  CO. 

(Circuit  Court,  ES.  D.  New  York.    June  25,  190a) 

BAiLBOADfr— Bonds   Giving   Option    to    Exohanqb  itob   Six)Ce>~-Bioht8   or 
HoLDBB  Against  Sucoessob  of  Coufant. 

Defendant  railroad  company  purchased  all  of  the  stock  of  a  second 
company,  exchanging  its  own  therefor,  and  thereafter  the  second  company 
conveyed  to  it  aU  of  its  property,  in  part  consideration  for  which  defend* 
ant  assumed  aU  of  the  grantor's  debts  and  obligations.  Previous  to  such 
sale  and  conveyance,  the  selling  compauy,  by  action  of  its  board  of 
directors,  had  issued  a  series  of  convertible  debenture  bonds,  running 
for  20  years,  and  containing  a  provision  giving  the  holder  of  any  such 
bond  the  option  to  exchange  the  same  at  par  for  common  stock  of  the 
company  within  10  days  after  the  declaration  of  any  dividend  on  such 
stock.  No  provision,  however,  was  made  for  the  Issuance  of  stock  for 
the  purpose  of  such  exchanges  After  the  sale  and  conveyance  of  its 
property,  no  meetings  of  either  directors  or  stockholders  were  held,  and 
no  dividends  were  declared;  the  earnings  of  the  property  being  paid 
into  the  treasury  of  defendant,  which  operated  the  same  as  a  part  of 
its  system.  Twelve  years-  after  such  transfer,  complainant,  who  was 
the  owner  of  certain  of  such  convertible  bonds  not  then  matured,  com- 
menced suit  In  equity  against  defendant  to  compel  it  to  exchange  stock 
therefor,  or  to  account  for  the  value  of  such  stock,  on  the  ground  that  it 
had  inequitably  and  unjustly  prevented  the  issuing  company  from  fnl- 
filling  its  contract  in  that  regard.  Held,  that  it  having  been  determined  In 
an  action  at  law  that  the  purchase  of  the  stock  and  property  by  defend- 
ant and  Its  action  thereafter  were  lawful  under  the  laws  of  the  states 
In  which  the  selling  company  was  Incorporated,  and  that  it  was  under 
no  legal  obligation  to  maintain  itself  in  a  position  to  permit  a  bondholder 
to  exercise  such  option,  its  exercise  of  its  legal  rights  gave  rise  to  no 
equity  in  favor  of  complainant  inconsistent  therewith. 

Baldwin  &  Baldwin  (William  Woodward  Baldwin,  of  counsel),  for 
complainant. 

MacFarlane,  Whitney  &  Monroe  and  William  S.  Kies  (Edward  B. 
Whitney  and  Lloyd  W.  Bowers,  of  counsel),  for  defendant. 

CHATFIELD,  District  Judge.  The  complainant  is  a  resident  of 
the  county  of  Suffolk,  in  the  state  of  New  York,  and  brought  this  ac- 
tion in  the  Supreme  Court  of  New  York  for  that  county.  It  has  been 
removed  into  the  United  States  court  by  the  defendant,  and  must  now 
proceed  as  a  case  in  equity  herein. 
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The  action  arose  from  a  certain  clause,  of  which  the  language  is  as 

follows : 

"Said  raUway  compaoy  agrees  to  tranafer  to  the  bearer,  at  his  option,  ten 
shares  of  one  hundred  dollars  each,  of  its  common  capital  stock,  at  any 
time  within  ten  days  after  the  date  fixed  f6r  the  payment  of  any  dividend 
upon  Its  common  stock,  upon  delivery  to  It  In  the  city  of  New  York  of  this 
bond  and  all  unmatared  coupons  theteon  In  exchange  for  said  stock,  and 
thereupon  this  bond  shall  be  canceled" 

— contained  in  some  seven  bonds  of  the  Milwaukee,  Lake  Shore  & 
Western  Railway  Company,  a  corporation  operating  a  railway  in  the 
states  of  Wisconsin  and  Michigan  at  the  time  of  the  issuance  of  the 
bonds. 

These  seven  bonds  were  purchased  by  the  father  and  testator  of 
the  complainant,  and  came  into  the  possession  of  the  complainant  as 
a  part  of  the  legacy  to  him,  under  the  terms  of  his  father's  will,  some 
time  prior  to  the  commencement  of  this  action.  Because  of  this  fact, 
argument  has  been  had  as  to  whether  the  complainant  was  a  purchaser 
for  value;  but  this  is  aside  from  the  real  issue  of  the  case,  inasmuch 
as  the  complainant  takes  the  position  that  his  father,  if  living,  would 
have  as  substantial  rights  as  he  has,  and  no  grounds  of  estoppel  are 
set  forth  because  of  which  there  seems  to  be  any  reason  for  consider- 
ing that  the  complainant  is  not  in  as  entirely  as  good  position  as  his 
father  would  have  been  if  living  and  now  bringing  the  present  action. 

The  action  was  commenced  in  the  month  of  August,  1905.  The 
original  issue  of  bonds,  of  which  the  ones  in  question  are  a  part,  were 
dated  February  1, 1887,  and  were  to  run  for  the  term  of  20  years,  with 
interest  at  6  per  cent,  per  annum ;  this  interest  being  payable  semian- 
nually at  the  office  of  the  company  in  the  city  of  New  York.  The  suit 
was  therefore  started  prior  to  the  date  upon  which  the  obligation  of 
the  bonds  became  due  and  within  the  20  years  described  in  the  bonds. 
It  may  be  noted,  at  this  time,  that  one  of  the  questions,  other  than  that 
of  laches,  is  whether  the  "conversion  clause"  above  quoted  was  valid 
for  the  period  of  20  years,  if  valid  at  all,  or  whether  it  was  limited 
by  a  10-year  statute  of  the  state  of  Michigan,  which  statute  will  be 
referred  to  later. 

The  company  issuing  the  original  bonds  was  organized  December 
11,  1876,  under  the  laws  of  the  state  of  Wisconsin,  by  certain  parties 
who  had  acquired  the  property  and  franchises  of  two  other  Wisconsin 
corporations.  On  February  13,  1883,  the  Vieux  Desert  &  Lake  Super- 
ior Railway  Company,  a  corporation  of  the  state  of  Michigan,  which 
was  organized  September  28, 1881,  and  which  operated  a  line  within  the 
state  of  Michigan,  was  consolidated  with  the  Milwaukee,  Lake  Shore 
&  Western  Railway  Company,  under  authority  of  the  laws  of  both  Wis- 
consin and  Michigan,  and  the  name  of  the  associated  company  was  to 
remain  the  Milwaukee,  Lake  Shore  &  Western  Railway  Company. 

At  various  times  from  December  15,  1886,  the  directors  of  the  com- 
pany as  consolidated  authorized  the  preparation  and  the  issuance  of 
bonds  to  raise  money  for  certain  purposes,  namely,  the  construction 
of  an  ore  dock  and  the  purchase  of  additional  stock,  building,  tracks, 
etc    At  a  meeting  upon  the  13.th  of  January,  1887,  the  form  of  the 
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debentures  for  those  purposes  was  approved,  and  part  of  the  is- 
sue were  called,  in  the  resolution,  the  "Milwaukee,  Lake  Shore  &  West- 
ern Railway  Company,  fire  per  cent,  twenty-year  debentures  of  1907." 
The  bond,  approved  as  to  form,  included  as  part  of  the  title  the  word 
"-convertible,"  and  also  contained  the  "conversion  clause"  above  quot- 
ed. The  directors,  also,  by  resolution,  directed  its  officers  to  execute 
the  bonds,  and  authorized  the  sale  by  the  treasurer  of  any  part  of 
these  bonds  at  95  and  interest.  At  various  meetings  of  the  board  of  di- 
rectors subsequent  to  that  time,  further  bonds  were  authorized,  and 
their  execution  directed,  and  the  treasurer  was  at  different  times  au- 
thorized to  sell  the  bonds  issued  at  different  prices  until  on  the  29th 
of  January,  1889,  the  directors  authorized  the  execution  and  delivery 
to  the  Central  Trust  Company  of  New  York,  as  trustee,  of  a  mortgage 
to  secure  an  issue  of  $5,000,000  worth  of  bonds,  to  be  known  as  the 
"issue  of  February  1, 1889,"  and  a  portion  of  which  were  to  be  security 
for  the  2,000  bonds  of  $1,000  each,  known  as  the  "convertible  deben- 
tures of  1907,"  above  recited.  The  mortgage  was  to  and  did  provide 
"that  the  property  mortgaged  is  to  be  held  in  trust  for  the  holders  of 
the  bonds  issued  thereunder,"  and  also  the  holders  "of  the  said,  two 
thousand  of  the  debenture  bonds  or  any  of  them  and  the  coupons  at- 
tached thereto,  equally  pro  rata  and  without  preference  .or  priority 
of  one  over  another." 

Provision  was  made  for  the  exchange  of  these  new  sinking  fund 
bonds  for  the  "convertible  debentures  of  1907,"  and  at  various  times 
reports  were  made  to  the  annual  stockholders'  meetings  as  to  the 
amount  of  these  exchanges.  These  exchanges,  between  the  dates  of 
April  13,  1889,  and  May  9,  1894,  amounted  to  1,564  of  the  total  is- 
sue of  2,000  "convertible  bonds."  But  the  bonds  purchased  by  the 
complainant's  testator,  and  with  reference  to  which  this  suit  is  brought, 
seem  never  to  have  been  exchanged  for  the  sinking  fund  mortgage 
bonds  of  February  1,  1889,  and  were  purchased  as  follows:  No. 
1,282,  January  17,  1888,  from  S.  S.  Sands  &  Co.,  at  90  per  cent,  and 
accrued  interest;  Nos.  1,457,  1,458,  and  1,459,  purchased  February 
27,  1889,  from  Clark,  Dodge  &  Co.,  at  99  per  cent. ;  and  Nos.  1,630, 
1,631,  and  1,632  were  bought  January  10,  1890,  from  Clark,  Dodge 
&  Co.,  at  102.  The  reports  made  to  the  stockholders'  meetings  were 
accepted  and  ordered  on  file;  but  no  resolution  was  ever  introduc- 
ed, and  no  action  taken  by  any  of  the  stockholders,  looking  toward 
an  authorization  of  the  original  bonds  nor  of  any  issue  of  capital 
stock,  for  the  express  purpose  of  exchange,  under  the  conversion 
clause  of  the  bonds  called  the  "convertible  debentures  of  1907." 

The  capital  stock  of  the  consolidated  company  consisted  of  50,000 
shares  of  preferred  stock  at  $100  par  value  each,  and  50,000  shares 
of  common  stock  at  $100  par  value  each,  and  in  June,  1892,  the  stock 
outstanding  seems  to  have  been  the  entire  amount  of  50,000  shares 
preferred,  and  26,500  shares  of  common.  This  issue  of  outstanding 
stock  was  purchased  by  the  defendant  company  herein,  the  North- 
western Railway  Company,  during  the  first  six  months  of  the  year 
1892,  and  thi^  purchase  was  accomplished  by  the  exchange  of  four 
shares  of  the  common  stock  of  the  defendant  company  for  five  shares 
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of  the  stock  of  the  Lake  Shore  Railway  Company.  There  is  also 
testimony  that  the  reasonable  value  of  the  defendant's  common  stock 
at  the  time  of  the  -exchange  was  $118.75  a  share.  This  exchange  of 
stock  was  followed  up  by  a  deed  executed  on  behalf  of  the  Lake  Shore 
Railway  Company,  to  the  Northwestern  Railway  Company,  convey- 
ing all  the  money,  stocks,  bonds,  and  property  of  e^ery  description, 
and  all  the  franchises,  effects,  and  property  whatsoever  of  the  said 
Lake  Shore  Railway  Company,  which  deed  was  executed  and  deliv- 
ered and  possession  completed  in  the  month  of  August,  1893,  since 
which  time  the  Northwestern  Railway  Company,  as  it  admits  in  its 
answer,  has  been  in  possession  of  "the  railroad,  railway  property  and 
franchises,  and  other  property  of  said  Lake  Shore  Railway  Company, 
conveyed  as  aforesaid."  The  consideration  set  forth  for  this  con- 
veyance was  as  follows : 

"One  hundred  dollars  to  It  paid  by  said  party  of  the  second  part  [the  de- 
fendant company],  the  receipt  of  which  is  hereby  acknowledged,  and  the  as- 
sumption by  the  party  of  the  second  part  of  all  the  existing  debts,  liabUlties, 
and  obligations  of  said  party  of  the  first  part  and  other  good  and  valuable 
consideration." 

The  last  dividend  upon  the  common  stock  of  the  Lake  Shore  Rail- 
way Company,  payable  February  16,  1891,  and  amounting  to  7  per 
cent.,  was  declared  upon  the  13th  of  January,  1891,  out  of  the  profits 
of  the  year  1890.  The  last  dividend  upon  the  preferred  stock  was 
declared  November  15,  1892,  payable  February  15,  1893,  out  of  the 
earnings  of  the  company  during  the  year  ending  December  31,  1892. 
Since  that  time  the  profits,  if  any,  and  the  gross  income  of  the  en- 
tire property  have  gone  into  the  treasury  of  the  Northwestern  Rail- 
way Company,  and  this  company  has  declared  annual  dividends  of 
6  per  cent,  or  more  upon  all  its  outstanding  common  stock  since  the 
year  1894.  The  last  election,  of  directors  of  the  Lake  Shore  Rail- 
way Company  was  held  in  1893,  and  the  articles  of  association  of  that 
company  contain  the  following  provision,  which  is  in  accordance  with 
the  laws  of  Wisconsin; 

**No  person  shall  be  a  director  of  said  company  unless  he  shall  l>e  a  stock- 
holder therein  owning  stock  absolutely  in  his  own  name  or  as  trustee  or  per- 
sonal representative  and  qualified  to  vote  at  the  election  at  which  he  shall 
be  chosen,  and  if  it  any  time  any  director  shall  cease  to  be  a  stockholder 
as  above  provided,  he  shall  be  disqualified  from  being  such  a  director  and  his 
office  shaU  be  from  thenceforth  vacant" 

The  last  meeting  of  the  stockholders  of  this  company  at  which  any 
business  was  transacted  was  held  upon  the  2d  day  of  June,  1893,  and 
the  last  meeting  of  which  any  record  is  furnished  was  held  upon  the 
17th  of  August,  1893,  at  which  no  stockholders  were  present,  and  the 
secretary  made  an  entry  that  no  meeting  was  held. 

The  last  election  of  officers  of  the  Lake  Shore  Railway  Company 
was  had  prior  to  that  date,  and  the  secretary,  who  before  that  time 
had  authority  to  issue  the  stock,  was  Mr.  Alfred  L.  Cary,  of  Milwau- 
kee, who  upon  February  13,  1905,  in  answer  to  an  inquiry  by  the  com- 
plainant in  this  action,  as  to  when  and  where  he  could  exchange  "con- 
vertible debenture  bonds  of  1887,  of  the  Lake  Shore  Railway  Com- 
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pariy,  for  common  stock  of  that  company,"  wrote  to  the  complainant 
that  he  could  not  advise  him  as  to  when  and  where  this  exchange  could 
be  made,  inasmuch  as  in  1893  the  company  had  sold  and  conveyed  its 
railroad  to  the  Northwestern  Company,  and  by  this  letter  referred  the 
complainant  to  Mr.  E.  E.  Osbom,  vice  president  and  secretary  of  the 
Northwestern  I^ailway  Company,  at  52  Wall  street,  New  York,  who 
subsequently  acknowledged  the  receipt  of  complainant's  letter  to  Mr. 
Cary,  and  stated  that,  while  he  could  not  speak  oflficially  or  with  au- 
thority, for  the  Lake  Shore  Railway  Company,  he  felt  justified  by 
the  communication  from  Mr.  Cary  in  saying  that  an  exchange  of  the 
debentures  of  1887  for  the  common  stock  of  the  Lake  Shore  Railway 
Company  might  not  be  effected  because  the  debentures  had  not  "been 
presented  for  such  exchange  within  the  period  provided  by  such 
debentures."  Following  the  receipt  of  this  letter,  and  on  March  13, 
1905,  the  complainant  presented  to  Mr.  Osbom,  at  the  offices  of  the 
Northwestern  Railway  Company,  in  New  York  City,  the  bonds  in- 
volved in  this  suit,  tendered  the  same  to  him,  and  demanded  common 
stock  in  exchange  therefor,  and  this  tender  and  demand  was  refused, 
and  a  written  statement  furnished,  which  alleged  that  the  refusal 
was  because  of  the  incapacity  of  Mr.  Cary  so  to  do,  inasmuch  as  he 
"had  no  such  stock  and  did  not  represent  the  Lake  Shore  Railway 
Company."  The  present  action  was  then  brought,  to  which  neither  the 
Lake  Shore  Railway  Company,  nor  Mr.  Cary,  as  secretary  thereof,  is 
a  party. 

The  laws  of  the  state  of  Wisconsin  (section  4,  c.  119,  p.  139,  Laws 
1872,  approved  March  22,  1872)  provide  that  the  directors  of  a  rail- 
way corporation  shall  continue  m  office  until  their  successors  are 
elected.  But  Mr.  Cary,  as  secretary,  has  performed  no  official  acts 
since  the  year  1893,  except  that  on  December  26,  1906,  he  was  served 
with  a  summons  in  three  actions  brought  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Wisconsin,  and  at  that  time 
he  told  the  person  so  serving  him  that  he  was  the  last  secretary  elected 
by  the  company,  and  did  not  know  whether  he  was  still  secretary  or  not 
The  relief  asked  by  the  complainant  in  this  action  is  against  the  de- 
fendant, upon  the  theory  that  the  defendant  has  inequitably  and  un- 
justly prevented  the  Lake  Shore  Railway  Company  from  mantaining 
a  position  under  which  the  complainant  might  exercise  his  alleged  op- 
tion of  converting  his  bonds  into  stock,  and  that  the  Northwestern 
Railway  Company,  as  sole  stockholder  has  inequitably  and  un- 
justly held  no  meeting  and  declared  no  dividends  upon  the  stock  of 
the  Lake  Shore  Railway  Company,  although  the  complainant  con- 
tends that  the  property  has  been  profitable,  and  the  earnings  have  been 
sufficient  (if  they  had  been  credited  to  the  Lake  Shore  Railway  Com- 
pany), to  justify  the  declaration  of  such  dividends,  and  the  complain- 
ant prays  this  court  to  decree  that  the  defendant  corporation  shall 
transfer  common  stock  of  the  Lake  Shore  Railway  Company  in  ex- 
change for  the  seven  convertible  bonds  held  by  the  complainant,  or 
that,  if  such  stock  cannot  be  delivered,  the  defendant  deliver  its  own 
common  stock  on  such  basis  as  may  be  found  upon  an  accounting  to 
be  just  and  equitable,  and  to  account  fdr  the  profits  of  the  Lake  Shore 
Railway  Company,  which  the  complainant  alleges  should  have  been 
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apportioned  by  the  defendant  to  it  as  earnings  applicable  to  the  dec- 
laration and  payment  of  dividends,  and  that  these  orders  be  enforced 
by  the  declaration  of  a  trust  upon  the  properties  now  in  the  hands  of 
the  defendant,  and  formerly  belonging  to  the  Lake  Shore  Railway 
Company,  with  an  injunction  preventing  their  use  and  disposition  un- 
til the  decree  may  be  complied  with. 

The  defendant  sets  up,  among  other  allegations,  the  various  tran- 
sactions referred  to  in  the  statement  of  facts  above,  and  a  denial 
that  any  of  its  acts  have  been  contrary  to  equity,  or  done  to  the  wrong, 
injury,  or  oppression  of  the  complainant,  and  also  cloths  that  the 
complainant  and  his  testator  have  been  guilty  of  laches.  The  de- 
fendant also  denies*  that  the  Lake  Shore  Railway  Company  has  de- 
clared or  paid  any  dividend  since  February  15,  1893,  or  that  the  de- 
fendant has  received  any  dividend  since  that  time,  and  further  denies 
that  the  Lake  Shore  Railway  Company  ever  made  the  agreement  to 
transfer  common  stock  for  the  bonds  in  question,  but  alleges  that  the 
bonds  were  issued  by  its  oflficers  solely  under  the  authority  of  the 
board  of  directors,  and  for  less  than  96  per  cent,  of  the  par  value  of 
each  bond.  . 

It  appears  from  the  evidence  that  the  defendant  has  at  all  times 
since  the  1st  of  February,  1907,  admitted  its  liability  to  pay  the  prin- 
cipal and  interest  of  the  bonds  in  suit,  under  its  agreement  to  meet 
the  obligations  of  the  Lake  Shore  Railway  Company;  but  it  is  con- 
tended by  the  defendant  that  this  is  the  extent  of  the  defendant's  lia- 
bility to  the  complainant,  and  that  because  of  these  various  matters 
no  suit  in  equity  can  be  maintained,  and,  further,  that  no  right  of 
action  at  law  exists  except  for  the  face  value  and  the  interest  of  the 
said  bonds. 

The  evidence  in  the  fiction  has  been  closed,  and  the  case  argued  by 
both  sides.  Subsequent  to  the  submission  of  the  case,  a  cOmmon- 
law  action,  brought  by  Frederick  J.  Lisman,  David  M.  Minsesheimer, 
and  William  Goodman,  as  plaintiffs,  against  the  Milwaukee,  Lake 
Shore  &  Western  Railway  Company  and  Chicago  &  Northwestern 
Railway  Company,  as  defendants,  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wisconsin,  was  tried  and  decided. 
This  trial  was  had  before  Judge  Quarles,  of  that  circuit,  and  an  opin- 
ion had  been  filed,  holding  that  the  plaintiffs  in  that  suit  have  no 
cause  of  action  in  tort,  and  cannot  recover,  for  the  reason  that  the 
demand  for  conversion  of  the  bonds  into  stock  was  not  made  within 
10  days  after  the  date  fixed  for  the  pa3mient  of  any  dividend  upon 
the  common  stock,  and  that  the  Northwestern  Railway  Company  was 
not  bound  throughout  the  whole  period  of  20  years  to  maintain  it- 
self in  a  position  where  shares  of  the  Lake  Shore  Railway  Company 
common  stock  could  be  transferred  throughout  the  entire  period. 
Judge  Quarles  says  in  his  decision: 

"It  must  be  apparent  that  all  hope  of  speculative  venture  under  the  oi^ 
tlon  was  extingulBhed  when  the  stock  ceased  to  represent  any  value  and  had 
been  withdrawn  from  the  market ;  the  stock  certificates  being  stored  away  as 
a  memento  of  a  defunct  enterprise." 
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The  court's  determination  upon  this  point  is  based  upon  a  finding 
tliat  the  consolidation  of  the  various  companies  and  the  purchase  of 
the  property  by  the  Northwestern  Railway  Company  were  valid,  un- 
der the  laws  of  both  Wisconsin  and  Michigan,  and  it  is  unnecessary 
to  consider  the  correctness  of  this  determination,  inasmuch  as,  unles^s 
plainly  erroneous,  the  holding  of  the  Circuit  Court  of  Wisconsin  up- 
on this  question  will  be  followed  by  this  court. 

Judge  Quarles  further  shows  in  his  opinion  that  the  measure  of 
damage  is  not  satisfactorily  proven,  and,  in  addition,  says  that,  if 
the  complainants  had  exchanged  their  bonds  for  stock  of  the  Lake 
Shore  Railway  Company,  and  now  demanded  stock  of  the  North- 
western Railway  Company,  on  the  basis  of  four  to  five  for  the  Lake 
Shore  Railway  Company  stock  supposedly  held  by  them,  they  would 
not  be  entitled  to  that  relief: 

"First  Because  It  appears  by  the  evidence  that  the  proposition  so  made 
by  the  Northwestern  Company  in  18d2  was  extended  to  the  stockholders  of 
•the  Lake  Shore  Company,  and  to  none  others.  The  holders  of  convertible 
bonds  were  not  stockholders.  They  were  creditors.  They  had  neither  a  legal 
nor  equitable  interest  in  the  stock.  Pratt  v.  American  Bell  Telephone  Co.. 
141  Ma8S«225,  230,  5  N.  B.  307,  55  Am.  Rep.  465.  It  Is  well  settled  that  any 
such  proposition  can  be  accepted  only  by  the  class  of  persons  to  whom  it  Is 
expressly  made.  Indianapolis  Ry.  v.  Miller,  71  111.  463.  Second.  The  pro* 
posal  was  expressly  limited  as  to  time.  The  proposition  In  question  was 
communicated  through  the  Instrumentality  of  certain  brokers  in  New  York 
City  to  the  stockholders,  and  by  Its  terms  expressly  expired  on  the  Ist  day  of 
February,  1892.'^ 

The  determination  of  Judge  Quarles  upon  the  legal  rights  of  the 
parties,  as  has  been  said,  will  be  followed  by  this  court;  but  inas- 
much as  the  present  action  was  brought  in  equity,  and  although  re- 
moved into  the  United  States  court,  inasmuch  as  the  equitable  prin- 
ciples applicable  in  the  state  court  are  considered  to  be  applicable 
in  the  case  as  removed,  it  has  been  necessary  to  recite  the  issues 
and  evidence  of  the  present  suit,  in  order  to  see  whether  the  determina- 
tion of  the  alleged  cause  of  action  in  the  suit  at  law  disposed  of  the 
issue  in  the  present  case,  or  whether,  on  the  contrary,  the  complain- 
ant here,  notwithstanding  the  result  of  the  suit'  at  law  in  Wisconsin, 
makes  out  such  a  willful  disregard  of  complainant's  (the  bondholder's) 
rights,  and  such  an  inequitable  disposition  and  control  of  the  prop- 
erty and  stock  of  the  Lake  Shore  Railway  Company,  as  will  make 
it  necessary  for  a  court  of  equity  to  attempt  restitution  or  restoration 
of  the  rights  which  the  complainant  would  have  enjoyed  if  no  such 
action  had  been  had. 

The  defendant  has  incidentally  objected  that  necessary  parties  were 
not  before  the  court;  but  the  evidence  has  all  been  taken,  the  merits 
of  the  proposition  are  before  the  court,  and  a  determination  can  be. 
reached  which,  inasmuch  as  the  decision  must  be  for  the  defendant, 
makes  it  unnecessary  to  consider  the  difficulty  of  carrying  out  the 
decree  if  a  different  conclusion  had  been  reached. 

In  addition,  it  might  be  said  that  this  court  can  see  no  reason  why 
the  Northwestern  Railway  Company,  controlling  all  of  the  stock  of 
the  Lake  Shore  Railway  Company,  being  able  to  exchange  its  stock 
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Upon  whatever  basis  might  be  decided,  for  the  stock  of  the  Lake  Shore 
'  Railway  Company,  and  being  in  a  position  to  cause  to  be  done  every- 
thing that  might  be  necessary,  is  not  the  only  party  whose  presence 
would  be  required,  in  order  to  effectuate  any  relief  that  might  have 
been  ordered,  if  basis  for  such  relief  were  believed  to  exist.  The  deci- 
sion of  Judge  Quarks  in  the  action  at  law,  as  has  been  said,  would 
seem  to  be  conclusive,  in  so  far  as  it  determines  that  the  Northwest- 
em  Railway  Company  had  a  legal  right  to  do  as  it  has  done,  and  there 
seems  to  be  no  evidence  in  the  case  which  would  indicate  a  lack  of 
equity  in  the  exercise  of  the  legal  rights  found  by  Judge  Quarles  to 
exist  in  the  Northwestern  Railway  Company. 

The  Massachusetts  cases  cited  by  the  complainant  (John  Hancock, 
etc.,  Co.  V.  Worcester,  etc.,  Co.,  149  Mass.  212,  21  N.  E.  364;  Day 
V.  Worcester  R.  R.  Co.,  161  Mass.  302,  23  N.  E.  824;  India  Mutual 
Ins.  Co.  V.  Worcester  Ry.,  25  N.  E.  975),  and  the  various  arguments 
advanced  by  it  to  the  effect  that  it  is  in  itself  inequitable  to  so  act  as 
to  make  it  impossible  for  a  person  to  carry  out  his  legal  obligations, 
are  disposed  of  by  the  determination^  that  these  acts  have  been  legal, 
and  need  not  be  discussed  at  length. 

It  would  seem,  in  addition,  that  the  action  of  the  directors  of  the 
Lake  Shore  Railway  Company,  in  authorizing  the  issue  of  stock  in 
exchange  for  convertible  bonds,  which  bonds  were  sold  at  less  than 
par,  was  of  itself  an  act  that  under  the  laws  of  the  state  of  Michigan 
would  have  been  illegal,  and  under  the  laws  of  the  state  of  Wiscon- 
sin would  have  required  the  action  of  the  stockholders  of  the  cor- 
poration. A  ratification  might  estop  the  stockholders,  but  would  not 
prevent  a  reliance  upon  the  fact  that  such  offer  was  illegal,  when  con- 
sidering the  action  of  the  Northwestern  Railway  Company  in  buy- 
ing the  stock,  and  in  so  managing  the  affairs  of  the  corporation  that 
no  dividend  was  declared,  and  hence  no  opportunity  given  fqr  the 
making  of  a  demand  for  what  it  believed  to  be  an  illegal  offer  to  ex- 
change bonds  for  stock. 

On  the  merits  of  the  contention  as  to  the  paragraph  for  the  ex- 
change of  stock  for  bonds  itself,  it  should  be  said  that  while  it  is  con- 
tended on  behalf  of  the  complainant  that  this  provision  was  inserted 
for  the  benefit  of  the  corporation,  and  while  so  long  as  the  offer  ex- 
isted the  demand  might  be  made  at  any  time,  but  that  no  stock  could 
be  issued  in  exchange,  except  within  the  period  of  10  days  provided, 
nevertheless  it  is  believed  that  no  demand  could  be  made  effectual, 
and  no  obligation  to  issue  the.  stock  in  exchange  for  the  bonds  could 
be  relied  upon,  unless  a  dividend  was  declared.  A  deposit  of  the  stock 
in  anticipation  of  the  declaration  of  the  dividend  would  not  justify 
the  interposition  of  a  court  of  equity  in  declaring  that  a  dividend  must 
be  made,  unless  at  least  it  should  be  shown  that  the  failure  to  declare 
a  dividend  was  for  the  purpose  of  unjustly  depriving  the  bondholders 
of  the  benefits  of  the  demand  which  they  had  made.  In  the  present 
case,  no  such  fraudulent  or  unjust  purpose  is  shown,  and  it  is  believed 
that  in  equity,  as  in  law,  the  Northwestern  Railway  Company  was 
within  its  rights  in  considering  that  no  obligation  rested  upon  it  to 
furnish  an  opportunity  for  the  making  of  a  demand  to  exchange  stock 
163  F.— 22 
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for  bonds,  after  its  purchase  of  the  stock  of  the  Lake  Shore  Railway 
Company. 

Reference  has  been  made  to  a  10-year  statute  of  limitations,  whidi 
of  itself  might  be  an  additional  reason  for  considering  that  the  agree- 
ment to  exchange  for  a  period  of  20  years  was  illegfal  because  of  this 
statute,  as  well  as  because  of  the  failure  of  the  stockholders  to  make 
the  agreement ;  but,  for  the  reasons  already  expressed,  it  is  imncces- 
sary  to  base  the  decision  upon  this  ground. 


UNITED  STATES  ▼.  WIMON  et  aL 
(Circuit  Court,  S.  D.  New  York.    June  8,  1908.) 

1.  Seabohes  and  Sbizubes— Papebs  Takeh  fbom  Defendant's  Possession— 

Application  foe  Retuen. 

The  right  of  a  defendant  in  a  criminal  case  to  a  return  of  property 
held  by  the  district  attorney  and  alleged  to  have  been  obtained  as  the 
result  of  an  unconstitutional  search  and  seizure,  and  which  includes  pa- 
pers Intended  to  be  used  as  evidence  on  the  trial  In  alleged  ylolation  of 
defendant's  rights  under  the  fifth  constitutional  amendment,  may  be  de- 
termined by  the  court  on  his  motion  in  advance  of  the  trial. 

2.  Cbihinax  Law— E^vidence  Wbonqfui^lt  Obtained— Right  to  Use  Pafebs 

IN  Evidence. 

On  the  arrest  of  a  defendant  by  officers  of  the  United  States,  a  trunk 
check  was  found  on  his  person,  and  on  its  presentation  to  a  railroad  com- 
pany the  officers  obtained  the  trunk,  which  was  searched,  and  papers 
taken  therefrom  which  were  held  by  the  district  attorney  to  be  used  as 
evidence  on  defendant's  trial  on  a  criminal  charge.  Held,  that  defend* 
ant  was  not  entitled  to  a  return  of  such  papers  before  the  trial,  and  that 
they  were  not  obtained  as  the  result  of  an  unlawful  search  and  seizure 
In  violation  of  the  fourth  constitutioDal  amendment,  but  the  rights  of  the 
defendant  were  not  greater  than  If  they  had  been  taken  from  his  per- 
son at  the  time  of  his  arrest  and  the  district  attorney  had  the  right  to 
hold  and  use  the  same  as  evidence,  subject  to  objections  made  wh^i  they 
were  offered  as  to  their  admissibility,  or  on  the  ground  that  their  use 
would  be  compelling  defendant  to  testify  against  himself,  contrary  to 
the  provisions  of  the  fifth  amendment 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig.  vol.  14,  Criminal  Law, 
§  877.] 

On  Motion  by  Defendant  for  an  Order  Requiring  a  Return  of  Prop- 
erty Taken   from  his   Possession  After  his  Arrest 

Henry  L.  Stimson,  U.  S.  Atty.,  and  Thomas  D.  Thacher,  Asst.  U; 
S.  Atty. 
Hugh  Gordon  Miller,  for  defendants. 

CHATFIELD,  District  Judge.  The  defendant  Wilson  was  under 
arrest  in  the  Southern  district  of  New  York.  Upon  his  person  were 
found  certain  chattels,  among  them  a  trunk  check.  Upon  presentation 
of  this  check  to  the  railroad  company,  the  trunk  was  delivered  to  the 
United  States  attorney  for  the  Southern  district  of  New  York.  Cer- 
tain papers  found  in  this  trunk  by  the  United  States  attorney  are 
held  by  him  as  evidence  to  be  used  in  the  case  now  about  to  go  to 
trial,  upon  an  indictment  filed  in  this  district.     The  defendant  has 
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therefore  moved  for  a  return  of  the  trunk  and  its  contents,  upon  a 
claim  that  they  are  his  personal  property,  taken  from  him  after  a 
search  alleged  to  be  contrary  to  the  provisions  of  the  fourth  amend- 
ment to  the  Constitution  of  the  United  States,  thus  compelling  the 
defendant  to  testify  against  himself,  contrary  to  the  fifth  amendment 
of  the  Constitution. 
The  provisions  of  the  Constitution  are  as  follows : 

"Amend.  4.  The  right  of  the  people  to  be  secnre  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures,  shall  not  be 
violated,  and  no  warrants  shall  issue,  but  upon  probable  cause,  supported  by 
oath  or  afflrmatlon,  and  particularly  describing  the  place  to  be  searched,  and 
the  persons  or  things  to  be  seized. 

*' Amend.  5.  No  person  shall  be  hi*ld  to  answer  for  a  capital,  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury,  ex* 
cept  in  cases  arising  in  the  land  or  naval  forces,  or  in  the  militia,  when  in 
actual  service  in  time  of  war  or  public  danger ;  nor  shall  any  person  be  sub- 
ject for  the  same  offense  to  be  twice  put  In  jeopardy  of  life  or  limb ;  nor  shall 
he  be  compelled  in  any  criminal  case  to  be  a  witness  against  himself,  nor  be 
deprived  of  life,  liberty,  or  property,  without  due  process  of  law;  nor  shaU 
private  property  be  taken  for  public  use,  without  just  compensation." 

Recovery  of  personal  property  must  ordinarily  be  the  subject  of 
an  action  at  law.  Similarly,  objection  against  the  use  of  evidence  can 
ordinarily  be  urged  only  upon  a  trial,  at  a  time  when  the  evidence  is 
offered.  But  inasmuch  as  the  case  has  been  called  for  trial,  and  a  de- 
murrer argued  and  overruled,  the  papers  to  be  used  as  evidence  could 
be  impounded,  and  it  seems  to  the  court  that  the  question  raised  is 
one  of  general  fw-inciple,  not  entirely  covered  by  the  rules  as  to  the  ad- 
missibility of  evidence.  The  question  therefore  can  be  better  dispos- 
ed of  on  the  merits  than  left  until  the  evidence  shall  be  offered  on  the 
trial  and  in  the  presence  of  a  jury. 

The  only  questions  to  be  then  considered  would  be  those  of  ma- 
teriality and  relevancy,  which  would  not  be  affected  by  this  question, 
and  competency,  •  which  would  usually  be  determined  by  the  condi- 
tions under  which  the  documents  offered  as  evidence  came  into  exist- 
ence, rather  than  the  way  in  which  the  government  obtained  them.  It 
is  true  that,  under  objection  on  the  trial,  a  statement  or  confession 
by  the  defendant  is  inadmissible,  unless  the  court  is  satisfied  that  it 
was  voluntary  and  made  under  such  conditions  that  no  coercion  or  in- 
ducement could  be  said  to  have  influenced  the  defendant  to  vary  from 
a  truthful  recital.  Bram  v.  U.  S.,  168  U.  S,  543,  18  Sup.  Ct.  183,  42 
L.  Ed.  568.  But  upon  the  offer  of  such  a  statement  or  confession,  an 
objection  on  behalf  of  the  defendant  will  raise  the  direct  question 
of  the  voluntary  character  of  the  transactions  under  the  provisions  of 
amendments  4  and  5. 

So,  upon  the  trial  of  this  particular  case,  an  offer  of  the  testimony 
and  an  objection  on  the  part  of  the  defendant  must  be  ruled  upon  by 
the  trial  judge,  and  any  determination  now  cannot  preclude  a  deci- 
sion upon  the  facts  appearing  at  that  time,  nor  can  it  now  be  known 
whether  objection  will  be  made;  but  if,  as  claimed,  a  great  and  un- 
constitutional wrong  has  been  done  the  defendant  by  the  district  at- 
torney, who  is  now  urging  the  trial  of  the  charge,  it  would  seem  that 
this  court  (in  protecting  the  rights  of  defendants  actually  on  the  eve 
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of  trial  and  presumed  to  be  innocent)  should  consider  whether  the 
property  found  on  the  defendant  at  the  time  of  his  arrest  is  to  be 
returned  to  him  before  that  trial.  Without  any  forced  assumption  of 
jurisdiction,  it  would  seem  that  this  court  can  consider  the  right  of  the 
defendant  to  the  return  before  trial  of  such  personal  property  as 
the  contents  of  his  trunk,  obtained  at  the  time  of  his  arrest  by  means 
of  a  check  taken  from  his  pocket,  all  of  this  property  being  within 
the  control  of  the  court,  if  it  is  to  be  used  as  evidence.  If  objection 
is  made  during  trial  to  the  use  of  papers  and  documents,  upon  the 
ground  that  they  have  been  unlawfully  seized,  and  in  that  sense  that 
the  defendant  has  been  compelled  to  testify  against  himself,  contrary 
to  the  provisions  of  the  amendments  above  cited,  the  decision  in  the 
case  of  Boyd  v.  United  States,  116  U.  S.  630-631,  6  Sup.  Ct.  624,  29 
L.  Ed.  746,  and  the  general  language  of  the  court  throughout  that 
opinion  would  seem  to  indicate  that  such  an  objection  could  not  only 
be  considered,  but,  if  well  founded,  could  be  sustained. 

But  it  is  evident  from  many  decisions  upon  the  subject  that  up- 
on the  trial  of  an  action  the  manner  of  obtaining  documentary  evi- 
dence or  specific  chattels  will  not  be  looked  into,  and  any  objection  be- 
cause of  trespass  will  be  overruled,  unless  the  defendant  has  been 
compelled  to  produce  papers  in  the  case,  and  thus  testify  against  him- 
self. This  proposition  is  stated  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Adams  v.  New  York,  192  U.  S.  685,  694,  24 
Sup.  Ct.  372,  48  L.  Ed.  675,  and  is  so  well  recogfnized  that  it  cannot 
be  the  subject  of  much  discussion.  Further,  property  found  upon 
the  defendant,  or  in  his  immediate  possession,  at  the  time  of  his  ar- 
rest, has  always  been  considered  properly  usable  as  evidence,  and  no 
action  for  trespass  will  lie  for  the  retention  of  such  property  by  the 
officers  of  the  law,  for  the  purpose  of  using  that  property  as  evidence. 
The  distinction  would  seem  to  be  that  the  property  must  be  material, 
or  seem  to  be  material,  as  evidence  on  the  cKarge  which  is  made 
against  the  defendant.  The  old  case  of  Dillon  v.  O'Brien  &  Davis, 
16  Cox,  C.  C.  246,  and  other  cases  cited  by  the  district  attorney, 
viz.,  Spalding  v.  Preston,  21  Vt.  15,  50  Am.  Dec.  68,  Reifsnyder  v. 
Lee,  44  Iowa,  101,  24  Am.  Rep.  733,  Rex  v.  O'Donnell,  7  C.  P.  138, 
and  Rex  v.  Burgiss,  7  C.  P.  488,  hold  substantially  to  the  same  effect 
The  language  used  by  the  Supreme  Court  in  the  case  of  Boyd  v. 
United  States,  supra,  is  substantially  the  only  foundation  for  this  par- 
ticular application.  That  case  arose  from  a  seizure  under  the  in- 
ternal revenue  laws,  followed  by  an  action  for  the  forfeiture  of  the 
property  seized,  and  an  attempt  was  made,  under  a  statute  of  the 
United  States,  to  compel  the  claimant  of  the  goods  to  produce  his 
books.  The  court,  holding  that  the  action  was  in  its  nature  criminal, 
came  to  the  conclusion  that  such  a  compulsory  production  of  books 
and  papers  would  be  contrary  to  the  provisions  of  amendment  5  of 
the  Constitution,  and  that  to  allow  the  district  attorney,  under  such 
compulsion,  to  search  through  the  papers  of  the  claimant  for  evidence, 
would  as  well  be  a  violation  of  amendment  6  of  the  Constitution. 

A  great  deal  of  discussion  is  had  in  the  case  over  the  English  stat- 
utes and  declarations  of  the  courts  of  England  upon  rights  of  search. 
A  search  for  stolen  goods  is  expressly  excepted.    Upon  page  630  of 
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116  U.  S.  and  page  532  of  6  Sup.  Ct.  (29  L.  Ed.  746),  in  the  Boyd 
Case,  the  court  uses  the  following  language: 

"It  Is  not  the  breaking  of  his  doors,  and  the  rummaging  of  his  drawers^ 
that  constitutes  the  essence  of  the  offense;  but  it  is  the  invasion  of  his  inde- 
feasible right  of  personal  security,  personal  liberty,  and  private  property, 
where  that  right  has  never  been  forfeited  by  his  conviction  of  some  public 
offense — It  is  the  invasion  of  this  sacred  right  which  underlies  and  constitutes 
the  essence  of  Lord  Camden's  Judgment  Brealcing  into  a  house  and  opening 
boxes  and  drawers  are  circumstances  of  aggravation;  but  any  forcible  and 
compulsory  extortion  of  a  man's  own  testimony  or  of  his  private  papers  to 
be  used  as  evidence  to  convict  him  of  crime  or  to  forfeit  his  goods  is  within 
the  condemnation  of  that  Judgment.  In  this  regard  the  fourth  and  fifth 
amendments  run  almost  into  each  other.'' 

The  language  of  the  above  quotation,  and  that  contained  in  the 
following  sentence  upon  page  631  of  116  U.  S.  and  page  533  of  6 
Sup.  a.  (29  L.  Ed.  746),  of  the  same  opinion: 

-'It  Is  elementary  knowledge  that  one  cardinal  rule  of  the  court  of  chan- 
cery Is  never  to  decree  a  discovery  which  might  tend  to  convict  the  party 
of  a  crime,  or  to  forfeit  his  property,  and  any  compulsory  discovery  by  ex- 
torting the  party's  oath,  or  compelling  the  production  of  his  private  books 
and  papers,  to  convict  him  of  crime,  or  to  forfeit  his  property,  in  contrary  to 
the  principles  of  a  free  government" 

— ^would  seem  to  uphold  to  some  extent  the  contention  of  the  defendant 
upon  this  motion.  But  it  is  considered  that  the  language  was  used 
with  reference  to  the  matter  under  consideration  in  that  case,  and 
with  respect  to  the  enforced  examination  and  production  of  papers 
still  in  the  possession  of  the  defendant,  in  the  course  of  a  judicial  pro- 
ceeding, rather  than  with  relation  to  the  Securing  of  documents  for 
use  as  'evidence  under  circumstances  substantially  equivalent  to  the 
search  of  the  defendant  upon  his  arrest. 

In  the  case  of  In  re  Pacific  Ry.  Comm.  (C.  C.)  32  Fed.  261,  Mr. 
Justice  Field  quotes  from  the  Boyd  Case,  supra,  and  says  that  the  lan- 
guage quoted  above  "had  reference,  it  is  true,  to  the  compulsory  pro- 
duction of  papers  as  a  foundation  for  criminal  proceedings,"  and  ap- 
proves the  principles  laid  down  by  Lord  Camden,  in  the  case  of  En- 
tick  V.  Carrington,  19  How.  St.  Tr.  1029,  to  show  that  compulsory 
process,  either  in  a  judicial  proceeding  or  before  a  commission,  is  in 
violation  of  constitutional  liberty  and  security  of  the  property;  but 
Judge  Field  goes  on  to  say : 

"Of  all  the  rights  of  the  citizen,  few  are  of  greater  Importance  or  more 
essential  to  his  peace  and  happiness  than  the  right  of  personal  security,  and 
that  involves,  not  merely  protection  of  his  person  from  assault,  but  exemption 
of  his  private  affairs,  books,  and  papers  from  the  inspection  and  scrutiny  of 
others.  ♦  •  ♦  The  law  provides  for  the  •  ♦  ♦  seizure  of  criminating 
papers  necessary  for  the  prosecution  of  offenders  against  public  Justice,  and 
only  in  one  of  these  ways  can  they  be  obtained,  and  their  contents  made 
known,  against  the  wlU  of  the  owners." 

This  language,  too,  might  be  used  as  a  basis  for  the  defendant's 
application  in  this  case;  but,  again,  it  is  considered  that  the  learned 
justice  had  in  mind  a  compulsory  production,  rather  than  the  tak- 
ing, in  connection  with  arrest,  of  the  property  and  papers  sought  to 
be  used  as  evidence. 
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The  provisions  of  the  Constitution  and  the  principles  above  referred 
to  have  been  embodied  in  section  860  of  the  Revised  Statutes  (U.  S. 
Comp.  St.  1901,  p.  661),  which  says: 

•'No  pleading  of  a  party,  nor  any  discovery  or  evidence  obtained  from  a 
party  or  witness  by  means  of  a  Judicial  proceeding  In  this  or  any  foreign 
country,  shall  be  given  In  evidence,  or  in  any  manner  used  against  him  or  his 
property  or  estate,  in  any  court  of  the  United  States  In  any  criminal  pro- 
ceeding," etc. 

In  Brown  v.  Walker,  161  U.  S.  591,  16  Sup.  Ct.  644,  40  L.  Ed.  819, 
the  distinction  is  plainly  set  forth  between  the  immunity  given  by  this 
statute  and  the  provisions  of  the  Constitution,  and  the  right  to  refrain 
from  testifying  where  immunity  is  given.  Again,  in  McKnight  v. 
United  States,  115  Fed.  972,  64  C.  C.  A.  358,  it  has  been  held  that, 
for  the  purpose  of  giving  secondary  evidence,  it  is  improper  to  demand 
the  production  of  papers,  and  put  the  defendant  in  the  position  of 
claiming  his  immunity,  thus  indirectly  compelling  him  totestify  against 
himself,  or,  if  he  does  not  produce  the  dociunents  desired,  to  admit 
that  their  production  would  incriminate  him.  But  none  of  these  cases 
and  none  of  the  language  quoted  apply  directly  to  the  question  in 
point. 

Suppose  it  should  be  urged  that  if  a  man  were  accused  of  murder, 
and  the  body  of  his  victim  were  believed  to  be  in  a  trunk  among  his 
private  effects,  and  the  police,  with  the  consent  of  the  owner  of  the 
property  on  which  the  goods  were  stored,  should  break  into  the  trunk 
and  secure  evidence  as  to  the  corpus  delicti,  could  it  be  urged  that  this 
trunk  and  its  contents  weie  the  personal  property  of  the  defendant, 
and  could  not  be  searched  or  seized  without  his  consent,  thus  leay- 
ing  it  within  the  power  of  the  defendant  to  make  it  impossible  to 
prove  the  essential  element  of  his  crime?  Or,  suppose  that  by  a  ruse 
the  officers  of  the  government  were  admitted  to  the  home  of  a  de- 
fendant by  the  defendant's  wife,  and  there  found  objects  and  papers 
bearing  upon  the  crime,  could  the  defendant  assert  that  he  had  not 
given  his  permission,  and  that  therefore  the  evidence  obtained  could 
neither  be  scrutinized  nor  used,  and  that  in  addition  he  would  have 
the  right  to  obtain  damages  for  the  trespass  involved?  Are  not  such 
cases  on  all  fours  with  the  search  of  the  defendant  himself  at  the 
time  of  his  arrest,  and  the  right  to  use  anything  that  may  be  found 
upon  him?  In  other  words,  do  the  terms  "compulsory  discovery" 
and  "seizure"  refer  to  more  than  the  exercise  of  compulsion  upon  the 
defendant  himself,  either  during  the  trial,  or  while  he  is  under  ar- 
rest, to  compel  him  to  produce,  or  to  furnish  information  as  to,  prop- 
erty and  papers  which  are  wanted  as  evidence?  Or,  again,  is  not  the 
right  in  property  and  papers  similar  to  that  with  respect  to  oral  state- 
ments? And  is  not  the  test  rather  to  see  if  the  production  has  been 
compelled,  than  to  prohibit  the  use  of  everything  not  voluntarily  and 
knowingly  turned  over? 

In  Adams  v.  New  York,  supra,  the  police  entered  upon  the  prem- 
ises by  right  of  a  search  warrant.  They  examined  and  seized  many 
more  papers  than  those  for  which  the  search  warrant  had  been  is- 
sued.   Their  entry  was  lawful;   but,  even  if  unlawful,  the  obtaining 
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of  the  papers  was  in  connection  with  the  crime,  and  it  cannot  be  ar- 
gued that  they  should  have  applied  to  the  defendant  for  leave  to 
search  for  and  seize  these  papers,  and  thus  compel  him  to  consent 
or  to  refuse  upon  the  ground  that  he  would  be  incriminated. 

In  the  case  of  State  of  Conn.  v.  Griswold,  67  Conn.  290,  34  Atl. 
1046,  33  L.  R.  A.  227,  the  entry  of  a  police  officer,  by  consent  of  a 
servant,  and  the  finding  of  an  envelope,  later  used  as  evidence,  was 
justified  under  the  Constitution. 

In  the  case  of  Newberry  v.  Carpenter,  107  Mich.  667,  65  N.  W. 
530,  31  L.  R.  A.  163,  61  Am.  St.  Rep.  346,  the  court  said: 

''There  is  no  statute  which  authorizes  an  ofBcer  to  take  from  a  prisoner 
snch  evidence  of  guilt  as  may  be  found  on  the  person — the  bloody  knife. 
*  *  *  It  is  not  only  the  right,  but  the  duty,  of  an  officer  making  an  arrest 
to  take  from  the  prisoner,  not  only  stolen  goods,  but  any  articles  which  may 
be  of  use  as  proof  in  the  trial  of  the  offense  with  which  the  prisoner  is 
charged." 

The  precise  point  urged  upon  this  motion  was  decided  upon  an  ap- 
plication for  an  injunction  directed  to  the  district  attorney  to  deliver 
over  certain  letters  in  the  case  of  J.  Morgan  Smith  v.  William  Travers 
Jerome,  47  Misc.  Rep.  22,  93  N.  Y.  Supp.  202.  The  letters  in  ques- 
tion had  been  seized  in  Cincinnati,  in  the  room  of  the  defendant,  and 
were  brought  with  him  to  New  York,  and  Judge  Gaynor,  who  in  his 
many  decisions  has  held  the  police  strictly  accountable  for  their  acts, 
said: 

•*The  police  have  the  power,  and  it  is  also  their  duty,  to  search  the  per- 
son of  one  lawfully  arrested,  and  also  the  room  or  place  in  which  he  is  ar- 
rested, and  also  any  other  place  to  which  they  can  get  lawful  access,  for 
articles  that  may  be  used  in  evidence  to  prove  the  charge  on  which  he  is 
arrested.  We  have  no  statute  defining  this  power  or  prescribing  this  duty, 
but  the  ends  of  justice  .require  that  they  should  exist,  and  they  have  been 
exercised  under  the  common  law  from  time  immemorial.  *  *  *  This  right 
and  duty  of  search  and  seizure  extend,  however,  only  to  articles  which  fur- 
nish evidence  against  the  accused.  They  do  not,  for  instance,  permit  the 
seizure  of  his  money  unless  it  furnishes  evidence  of  his  guilt,  and  in  no  other 
case  may  a  prisoner*s  money  or  other  property  be  taken  from  him." 

The  doctrine  urged  by  the  defendant  would  result,  if  the  language 
of  the  Boyd  Case,  supra,  should  be  construed  in  the  sense  which 
the  defendant  asks,  in  the  strange  situation  in  criminal  cases,  that  no 
evidence  in  the  way  of  property  or  papers  could  be  seized  or  used 
against  the  accused  unless  found  upon  his  person  at  the  time  of  the 
arrest,  or  voluntarily  delivered  by  him  to  the  police,  or  unless  the 
property  and  papers  belonged  to  persons  other  than  the  defendant 
himself.  The  provisions  of  amendments  4  and  6  to  the  Constitution 
would  be  extended  to  read  that  no  property  of  the  defendant  shall 
be  used  as  evidence  against  him,  without  his  consent,  unless  taken 
at  the  time  of  the  arrest  of  the  defendant,  or  that  no  papers  of  the 
defendant,  however  obtained,  shall  be  read,  in  order  to  see  whether 
their  contents  would  be  evidence  in  the  case,  unless  the  defendant 
has  voluntarily  consented,  or  unless  they  were  found  upon  his  person 
when  arrested.  Such  meaning  would  render  futile  and  ridiculous  all 
rulings  upon  the  competency  or  admissibility  of  property  and  docu- 
ments of  defendants,  in  all  the  criminal  cases  which  have  been  tried, 
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or  in  any  which  may  come  up  in  the  future,  unless  their  production 
could  pass  the  one  test  of  having  been  voluntarily  furnished  by  the 
defendant,  if  not  taken  with  him  at  the  time  of  his  apprehension.  It 
would  seem  that  the  mere  statement  of  these  propositions  and  a  recital 
of  the  cases  cited  would  decide  the  question  at  ban  All  courts  should 
see  that  the  property  of  the  defendant  in  the  possession  of  the  officers 
of  the  court  is  returned  to  him,  when  no  longer  needed,  unless  for- 
feited or  contraband.  So,  also,  any  property  not  material  as  evidence 
should  be  restored  to  the  defendant  as  soon  as  the  ends  of  justice,  in 
the  light  of  a  due  preparation  for  trial,  may  allow  a  decision  to  be 
made.  But  property  needed  as  evidence  should  be  retained,  aad  its 
possession  in  the  hands  of  officers  of  the  law  protected. 

With  the  question  of  the  defendant's  rights  in  a  suit  for  trespass 
this  court  has  nothing  to  do  beyond  the  principle  just  stated,  and 
upon  the  trial  of  this  action  the  circumstances  brought  out  by  the 
testimony  must  be  considered  in  order  to  determine  whether  the  evi- 
dence offered  is  admissible,  and  whether  the  defendant  has  been  com- 
pelled to  furnish  the  testimony  against  his  will. 

As  was  said  at  the  beginning  of  this  opinion,  an  objection  to  testi- 
mony cannot  be  passed  upon  in  advance  of  the  trial;  but  for  the 
reasons  stated  the  application  of  the  defendant  to  have  certain  papers 
turned  over  to  him,  prior  to  the  trial,  must  be  denied. 


EGAN  ▼.  CHICAGO  GREAT  WESTERN  RY.  CO.  et  aL 

(Circuit  Court,  N.  D.  Iowa,  B,  D.    July  28,  1908.) 

No.  613. 

1.  Courts— Fedbbai.  Oourts— Adoption  of  State  Practicb— Appeal  awd  Bb- 

BOB  —  LiABiLinr  on  Supersedeas  Bond  —  Summabt  Remedy  in  Fedebal 
Courts. 

Where  the  statutes  of  a  state  authorize  a  Bummary  Judgment  against 
the  sureties  on  an  appeal  or  supersedeas  bond,  the  Circuit  and  District 
Courts  of  the  United  States  in  that  state  may  render  such  Judgment 

2.  Appeal  and  Ebbob— Liabilities  on  Bonds— Susimaby  Remedies. 

Persons  signing  supersedeas,  cost,  or  delivery  bonds  in  suits  between 
other  parties  voluntarily  become  connected  with  such  suits  in  such  man- 
ner that  they  subject  themselves  to  the  Jurisdiction  of  the  court  in  which 
the  suit  is  pending  and  to  summary  Judgment  upon  their  imdertakings 
when  the  amount  of  their  liability  can  be  ascertained  without  an  issue 
and  trial. 

8.  Courts— Fedebal  Ooubts— Adoption  of  State  PBAcricE— Appeal  and  Eb- 
bob. 

Code  Iowa  1897,  S  4140,  authorizes  the  Supreme  Cotlrt  of  the  state  on 
affirmance  of  a  Judgment  on  appeal  to  render  Judgment  against  the  ap- 
pellant and  his  sureties  on  the  appeal  bond  for  the  amount  of  the  Judg- 
ment appealed  from,  with  damages  and  costs.  A  Judgment  for  the  re- 
covery of  money  was  rendered  by  a  Circuit  Court  of  the  United  States  in 
Iowa  in  an  action  at  law,  from  which  a  writ  of  error  was  prosecuted  and 
a  supersedeas  bond  given  under  the  provisions  of  Rev.  St.  §  1000  (U.  8. 
Comp.  St.  1001,  p.  712),  and  rule  13  of  the  Circuit  Court  of  Appeals  (130 
Fed.  xxvlli,  and  79  C.  C.  A.  xxvili),  which  provides  that  "such  indemnity, 
where  the  Judgment  is  for  the  recovery  of  money,  not  otherwise  secured, 
must  be  for  the  whole  amount  of  the  Judgment  or  decree,  including  Just 
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damages  for  the  delay,  and  costs  and  Interest  on  the  appeal.^  The  judg- 
ment was  affirmed,  and  the  usual  mandate  Issued.  Held,  that  since  the 
conformity  statute  (Rey.  St.  §  914  [U.  S.  Comp.  St.  1901,  p.  684])  applies 
only  to  the  Circuit  and  District  Courts,  and  it  is  not  the  practice  of  the 
federal  appellate  courts  In  actions  at  law  to  render  judgment  anew  on 
affirmance,  but  to  remand  the  cause  with  direction  to  the  court  below 
to  proceed  according  to  right  and  justice,  the  Circuit  Court,  on  re- 
ceipt of  the  mandate  had  power,  in  conformity  to  the  Iowa  statute,  to 
enter  summary  judgment  against  the  surety  on  the  supersedeas  bond 
for  the  amount  of  the  judgment  stayed,  with  interest  and  costs. 

[Ed.  Note. — Conformity  of  practice  in  common-law  actions  to  that  of 
state  court,  see  notes  to  O'Connell  ▼.  Reed,  5  C.  C.  A.  594 ;  Nederland  Life 
Ins.  Co.  T.  Hall,  27  a  a  A.  392.] 

4.  Appeal  and  Erbor—Lj abilities  on  Bond— Motion  fob  Stjmmabt  Jxtdg- 

MENT— Defenses. 

The  fact  that  a  judgment  defendant  Is  solvent  is  no  defense  to  a  mo- 
tion for  a  summary  judgment  against  the  surety  on  his  supersedeas  bond 
on  affirmance  of  the  judgment  by  an  appellate  court,  nor  is  the  fact  that 
the  plaintiff  has  taken  steps  to  secure  payment  from  the  judgment  de- 
fendant 

5.  SciBE  Facias  ^Nature  of  Reiiedt. 

Scire  facias  is  a  judicial  writ  at  common  law  to  revive  judgments,  or 
to  obtain  satisfaction  thereof,  from  sureties  upon  bail  or  other  recogni- 
zances taken  in  the  proceedings  in  which  the  judgment  is  rendered. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  43,  Scire  Facias,  H 
1-11. 

For  other  definitions,  see  Words  and  Phrases,  vol.  7,  pp.  6351-6355 ;  vol. 
8,  p.  7796.] 

At  Law.  On  motion  of  the  plaintiif  for  judgment  against  the  Metro- 
politan Surety  Company,  as  surety  upon  a  supersedeas  bond. 

The  plaintifr,  as  administratrix  of  the  estate  of  Charles  H.  Egan,  deceased, 
recovered  in  this  court  April  28,  1906,  judgment  against  the  Chicago  Great 
Western  Railway  Company  in  the  sum  of  $8,000,  as  damages,  and  costs,  for 
the  wrongful  and  negligent  killing  of  the  deceased  while  he  was  in  the  employ  ■ 
of  the  railway  company  as  a  conductor  upon  one  of  its  trains  running  between 
Dubuque  and  Oelwein,  In  this  state.  The  railway  company  in  due  time  sued 
out  a  writ  of  error  from  the  Circuit  Court  of  Appeals  to  reverse  such  Judg- 
ment, which  writ  was,  within  60  days  from  the  date  of  the  judgment,  duly 
allowed  to  operate  as  a  supersedeas  upon  the  execution  of  a  bond  to  the 
plaintiff  in  the  sum  of  $10,000  with  sureties  to  be  approved  and  conditioned 
as  by  law  provided.  The  railway  company  and  the  defendant  Metropolitan 
Surety  Company,  as  surety,  executed  such  a  bond  to  the  plaintiff,  which  was 
duly  accepted  and  approved,  conditioned  as  follows:  "Now  the  condition  of 
the  above  obligation  is  such  that  if  the  Chicago  Great  Western  Railway 
Company  shall  prosecute  said  writ  of  error  to  effect,  and  answer  all  dam- 
ages and  costs  if  it  shall  fail  to  make  good  the  same,  then  the  above  obliga- 
tion to  be  void,  else  to  remain  In  full  force  and  virtue."  ELcecutlon  upon  the 
judgment  was  thereupon  stayed,  citation  Issued,  a  transcript  of  the  record  in 
the  cause  duly  filed  in  the  office  of  the  clerk  of  the  Circuit  Cpurt  of  Appeals, 
•and  the  cause  docketed  in  that  court. 

Afterwards,  and  in  January,  1908,  a  suit  in  equity  was  brought  by  John  A. 
Humblrd  and  others,  creditors  of  the  Chicago  Great  Western  Railway  Com- 
pany, in  the  Circuit  Court  of  the  United  States  for  the  District  of  Minnesota, 
against  said  railway  company,  in  which  suit  receivers  were  appointed  on 
January  8,  1908,  by  Hon.  Walter  H.  Sanborn,  one  of  the  circuit  judges  of  this 
circuit,  to  take  possession  of  all  of  the  property  of  the  railway  company  and 
bold  the  same  pending  the  hearing  and  determination  of  said  suit,  and  said 
property  was,  thereupon  placed  in  their  custody  and  control,  and  they  are 
now  operating  said  railway  under  the  orders  of  said  court  January  9,  1908, 
ancillary  proceedings  were  Instituted  in  this  court  by  said  John  A.  Humblrd 
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and  others  against  the  Chicago  Great  Western  Railway  Company,  and  the 
same  receivers  were  appointed  by  Judge  Sanborn  in  snch  proceedings  for 
the  property  of  said  railway  company  in  this  judicial  district,  and  they  are 
now  in  possession  of  and  operating  the  same  under  the  directions  of  the  court 
so  appointing  them. 

March  14,  1908,  the  Court  of  Appeals,  upon  consideration  of  the  record  and 
proc(>edlng8  in  the  cause  of  the  plaintiff  against  said  railway  company,  af- 
firmed the  judgment  of  this  court  and  remanded  the  cause  to  it  for  further 
proceedings.  Chicago  Great  Western  Railway  Company  t.  Egan,  159  Fed. 
40.  The  mandate  of  the  Court  of  Appeals  was  duly  issued,  and  on  May  16tb 
filed  with  the  clerk  of  this  court,  directing  this  court  as  follows:  "You 
therefore  are  hereby  commanded  that  such  execution  and  proceedings  be  had 
in  said  cause,  as,  according  to  right  and  justice  and  the  laws  of  the  United 
States,  ought  to  be  had,  the  said  writ  of  error  notwithstanding.**  May  19, 
1008,  the  plaintiff  filed  in  this  court  In  this  cause  an  application,  or  motion, 
for  judgment  against  the  Metropolitan  Surety  Company  upon  its  bond  for 
the  amount  of  such  judgment,  interest  and'  costs.  An  order  was  made  requir- 
Ing  it  to  appear  and  show  cause,  if  any  it  had,  why  the  application  or  motion 
should  not  be  granted,  and  that  a  copy  of  the  order  and  of  the  application  of 
the  plaintiff  be  served  upon  it  and  they  have  been  so  served. 

May  21,  1908,  the  plaintiff  also  filed  an  intervening  petition  in  this  court  in 
the  ancillary  proceedings  of  John  A.  Humbird  and  others  against  the  Chicago 
Great  Western  Railway  Company,  reciting  the  recovery  of  the  judgment  by 
her,  in  this  cause  against  the  railway  company,  its  affirmance  by  the  Court  of 
Appeals,  and  its  nonpayment  by  the  railway  company,  and  alleged  that  said 
judgment  was  recovered  for  a  personal  Injury  inflicted  by  the  railway  com- 
pany upon  said  deceased  which  caused  his  death,  that  under  section  2075, 
Code  Iowa  1807,  such  judgment  is  a  prior  Hen  upon  the  property  of  the  rail- 
way company  in  Dubuque  county,  Iowa,  and  prayed  that  the  receivers  be 
directed  to  pay  said  judgment  as  a  preferred  claim  against  the  property  in 
their  custody,  lliis  petition  was  referred  to  the  master  In  the  receiver's  suit, 
where  it  is  still  pending. 

The  Metropolitan  Surety  Company  appears  specially,  in  response  to  the 
order  and  notice  served  upon  it,  and  alleges:  (1)  That  this  court  is  without 
authority,  statutory  or  otherwise,  to  render  summary  judgment  against  It  In 
this  proceeding  as  asked  by  the  plaintiff ;  (2)  that  it  does  not  appear  that  the 
railway  company  has  refused  to  pay,  or  is  unable  to  pay,  the  plalntiiTs  judg- 
ment against  It;  and  (8)  the  filing  of  the  intervening  petition  in  the  re- 
ceiver's suit  and  its  pendency  before  the  master  in  that  suit 

John  W.  Kintzinger,  for  plaintiff. 

Arthur  J.  Stobbart,  for  defendant  Metropolitan  Surety  Co. 

REED,  District  Judge  (after  stating  the  facts  as  above).  The  execu- 
tion of  the  supersedeas  bond  by  the  surety  company,  the  stay  of  execu- 
tion upon  plaintiff's  judgment  against  the  railway  company  because 
thereof,  the  affirmance  of  the  judgment  by  the  Court  of  Appeals,  and 
its  nonpayment  are  not  disputed.  The  principal  contention  of  the  sure- 
ty company  is  that  this  court  is  without  authority,  statutory  or  other- 
wise, to  render  summary  judgment  against  it  upon  its  undertaking,  and 
that  plaintiff's  only  remedy  is  an  ordinary  action  upon  the  bond.  If 
may  be  conceded  that  there  is  no  act  of  Congress  other  than  the  Con- 
formity act  of  June  1,  1872  (17  Stat.  197,  c.  255 ;  Rev.  St.  U.  S.  § 
914  et  seq.  [U.  S.  Comp.  St.  1901,  p.  684]),  authorizing  such  pro- 
cedure; but  the  Supreme  Court  of  the  United  States  has  repeatedly 
held  that,  where  the  statutes  of  a  state  authorize  a  summary  judgment 
against  the  sureties  upon  an  appeal  or  supersedeas  bond,  the  Circuit 
and  District  Courts  of  the  United  States  in  that  state  may  render  such 
judgment.    Hiriart  v.  Ballon,  9  Pet.  156,  9  L.  Ed.  85;   Beall  v.  New 
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Mexico,  16  Wall.  535,  21  L.  Ed.  292;  Moore  v.  Huntington,  If  Wall. 
417,  21  L.  Ed.  642;  Smith  v.  Gaines,  93  U.  S.  341,  23  L.  Ed.  901; 
Reilly  v.  Golding,  10  Wall.  56,  19  L.  Ed.  858. 

In  Hii-iart  v.  Ballon,  above.  Ballon,  the  appellee,  recovered  judgment 
in  the  District  Court  of  the  United  States  for  the  District  of  Louisiana 
against  one  Gassies,  who  appealed  from  the  judgment  to  the  Supreme 
Court  and  gave  a  supersedeas  bond  signed  by  the  appellant  Hiriart,  as 
surety.  The  judgment  was  affirmed  by  the  Supreme  Court,  and  its 
mandate  in  due  course  returned  to  the  District  Court.  The  appellee 
thereupon  moved  in  the  District  Court  for  an  order  upon  the  appel- 
lant to  show  cause,  if  any  he  had,  why  judgment  should  not  be  entered 
against  him  upon  his  bond  for  the  amount  of  the  judgment,  interest, 
and  costs,  which  had  been  stayed  by  the  giving  of  such  bond.  Notice 
of  the  motion  was  served  upon  the  appellant,  who  appeared  and  an- 
swered that  the  preceding  by  motion  was  unauthorized,  and  that  his 
liability  for  judgment  could  only  be  established,  if  at  all,  by  an  ordi- 
nary action  upon  the  bond  in  which  he  would  be  entitled  to  a  jury  trial. 
This  contention  was  overruled  by  the  District  Court,  and  summary 
judgment  entered  against  him  upon  the  bond  for  the  amount  of  the 
judgment,  interest  and  costs.  The  law  of  Louisiana  then  in  force  al- 
lowed appeals  from  the  judgment  of  the  lower  state  courts  to  the  state 
Supreme  Court  upon  giving  an  appeal  bond  with  security,  and,  upon 
affirmance  of  the  judgment,  authorized  judgment  to  be  entered  against 
the  surety  upon  the  appeal  bond  in  the  court  from  which  the  appeal 
was  taken.  This  law  of  Louisiana  had  been  adopted  as  a  rule  of 
practice  of  the  United  States  District  Court  for  the  District  of  Louisi- 
ana. The  Supreme  Court  held  that  the  summary  judgment  against 
the  surety  upon  the  supersedeas  bond  was  regular  and  strictly  authoriz- 
ed by  the  law  of  Louisiana  and  the  rules  of  the  United  States  court 
adopting  the  same  as  the  practice  and  mode  of  proceeding  in  that 
court,  and  that  the  appellant  was  not  entitled'  to  a  trial  by  jury.  Smith 
V.  Gaines,  93  U.  S.  341,  23  L.  Ed.  901,  and  Reilly  v.  Golding,  10  Wall. 
56, 19  L.  Ed.  858,  also  from  Louisiana^  are  to  the  same  effect. 

In  Beall  v.  New  Mexico,  16  Wall.  535,  21  L.  Ed.  292,  a  summary 
judgment  was  entered  against  the  surety  upon  a  supersedeas  bond  by 
the  Supreme  Court  of  the  territory  of  New  Mexico,  pursuant  to  a  stat- 
ute of  the  territory,  upon  affirming  the  judgment  of  a  lower  court. 
The  surety  appealed  to  the  Supreme  Court.  Mr.  Justice  Bradley, 
speaking  for  that  court,  said : 

"A  party  who  enters  his  name  as  surety  on  an  appeal  bond  does  so  with  full 
knowledf?e  of  the  responsibilities  incurred.  In  view  of  the  law  relating  to  the 
subject,  It  Is  equlTElent  to  a  consent  that  Judgment  shall  be  entered  against 
him  If  the  appellant  fails  to  sustain  his  appeal.  If  Judgment  may  thus  be 
entered  on  a  recognizance,  and  against  stipulators  in  admiralty,  we  see  no 
reason  In  the  nature  of  things,  or  in  the  provisions  of  the  Ck)n8titution,  why 
this  effect  should  not  be  given  to  appeal  bonds  in  other  actions,  if  the  Legisla- 
ture deems  it  expedient  No  fundamental  constitutional  principle  is  Involved. 
No  fact  is  to  be  ascertained  for  the  purpose  of  rendering  the  sureties  liable, 
which  is  not  apparent  In  the  record  itself.  No  object  (except  mere  delay)  can 
be  subserved  by  compelling  the  appellee  to  bring  a  separate  action  upon  the 
appeal  bond." 
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In  Moore  v.  Huntington,  17  Wall.  417,  21  L.  Ed.  642,  also  from  New 
Mexico,  a  decree  was  entered  against  the  sureties  on  a  supersedeas 
bond,  upon  affirming  the  judgment  appealed  from.  Mr.  Justic.e  Miller, 
speaking  for  the  court  said : 

"The  decree  was  rendered  In  the  Supreme  Court  (of  New  Mexico)  Jointly 
against  the  defendants  and  their  sureties  in  the  appeal  bond,  and  it  is  al- 
leged for  error  that  no  such  Judgment  could  be  rendered  against  the  latter ; 
but  there  is  no  error  in  this.  It  is  a  very  common  and  useful  thing  to  pro- 
vide by  statute  that  sureties  In  appeal  and  writ  of  error  bonds  shall  be  liable 
to  such  Judgment  In  the  appellate  court  as  may  be  rendered  against  their 
principals.  This  is  founded  on  the  proposition  that  such  sureties,  by  the  act 
of  signing  the  bond,  become  voluntary  parties  to  the  suit  and  subject  them- 
selves thereby  to  the  decrees  of  the  court" 

What,  then,  is  the  statute  of* Iowa  upon  the  subject?  The  Supreme 
Court  of  that  state  is  a  court  of  record,  and  has  appellate  jurisdiction 
over  all  judgments  and  decrees  of  the  lower  courts  of  record.  Equi- 
table causes  are  triable  anew  therein  on  appeal,  and  the  final  decree  is 
frequently  there  entered,  whether  the  decree  of  the  lower  court  be 
reversed  or  affirmed,  though  it  may  remand  the  cause  to  the  lower 
court  to  carry  into  effect  the  decree ;  but  law  actions  are  remanded  to 
the  lower  court  for  new  trial  if  the  judgment  be  reversed,  or  to  carry 
into  effect  the  judgment  if  it  be  affirmed,  if  the  Supreme  Court  shall 
so  direct.  Code  Iowa  1897,  §§  3651,  3652.  Other  provisions  of  the 
Code  are : 

"Sec.  4128.  No  proceedings  under  a  judgment  or  order,  nor  any  part  there- 
of, shall  be  stayed  by  an  appeal,  unless  the  appellant  executes  a  bond  with 
one  or  more  sureties,  to  be  filed  with  and  approved  by  the  clerk  of  the  court 
in  which  the  judgment  or  order  was  rendered  or  made,  to  the  effect  that  he 
will  pay  to  the  appellee  aU  costs  and  damages  that  shaH  be  adjudged  against 
him  on  the  appeal ;  and  will  satisfy  and  perform  the  judgment  or  order  ap- 
pealed from  in  case  it  shall  be  affirmed,  and  any  Judgment  or  order  which  the 
Supreme  Court  may  render,  or  order  to  be  rendered  by  the  inferior  court,  not 
exceeding  in  amount  or  value  the  original  Judgment  or  order,  and  all  rents  of 
or  damages  to  property  duing  the  pendency  of  the  appeal  out  of  the  posses- 
sion of  which  the  appellee  is  kept  by  reason  of  the  appeal.    •    ♦    ♦  »» 

"Sec.  4140.  The  Supreme  Court,  It  it  affirms  the  judgment  shall  also,  if  the 
appellee  asks  or  moves  therefor,  render  judgment  against  the  appellant  and 
his  sureties  on  the  appeal  bond  for  the  amount  of  the  Judgment,  damages  and 
costs  referred  to  therein,  in  case  such  damages  can  be  accurately  known  to 
the  court  without  an  issue  and  trial." 

"Sec.  4143.  If  the  Supreme  Court  affirm  the  judgment  or  order,  it  may 
send  the  cause  to  the  court  below  to  have  the  same  carried  into  effect,  or  may 
Issue  the  necessary  process  for  this  purpose  directed  to  the  sheriff  of  the 
proper  county,  as  the  party  may  require." 

It  is  contended  by  the  surety  company  that  these  sections  authorize 
the  state  Supreme  Court  only  to  render  summary  judgment  against  the 
sureties,  that  the  court  from  which  the  appeal  is  taken  has  no  power  to 
do  so,  that  this  court  has  none,  and  that  the  Court  of  Appeals  only,  of 
the  federal  courts,  can  render  such  judgment. 

Section  914  of  the  Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  St.  1901,  p.  684)  provides: 

"The  practice,  pleadings,  ♦  ♦  ♦  and  modes  of  proceeding  in  civil  causes, 
other  than  equity  and  admiralty  causes,  in  the  Circuit  and  District  Courts, 
shall  conform,  as  near  as  may  be  to  the  practice,  pleadings,  •  •  ♦  and 
modes  of  proceeding  existing  at  the  time  in  iike  causes  in  the  courts  of  record 
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of  the  state  within  which  Buch  Circuit  or  District  Oonrts  are  held,  any  rule 
of  court  to  the  contrary  notwithstanding.** 

By  its  terms  this  section  is  limited  to  the  Circuit  and  District  Courts 
of  the  United  States,  and  does  not  apply  to  the  Supreme  Court  nor 
to  the  Circuit  Courts  of  Appeals.  Its  plain  purpose  is  to  conform  as 
near  as  may  be,  the  practice  and  modes  of  proceeding  in  law  actions 
in  the  Circuit  and  District  Courts,  to  the  practice  and  modes  of  pro- 
ceeeding  that  obtain  in  the  state  courts  under  state  laws,  and  they 
are  given  a  large  discretion  in  adopting  and  applying  the  laws  of  the 
state  as  the  proper  mode  of  proceeding  in  those  courts  for  the  advance- 
ment of  justice  and  the  prevention  of  delays  in  proceedings.  Shepard 
V.  Adams,  168  U.  S.  618-625,  18  Sup.  Ct.  214,  42  L.  Ed.  602.  If 
therefore,  under  the  statutes  of  the  state  of  Iowa,  a  party  is  entitled 
to  summary  judgment  against  a  surety  upon  a  supersedeas  bond,  in 
any  court  of  record  in  that  state  upon  affirmance  of  the  judgment 
appealed  from,  then  a  party  to  an  action  in  a  Circuit  or  District  Court 
of  the  United  States  in  that  state  may  have  such  judgment  in  those 
courts  upon  affirmance  of  the  judgment  by  an  appellate  court,  by 
proceeding  in  substantially  the  same  manner. 

But  persons  signing  supersedeas,  cost,  or  delivery  bonds  in  suits  be- 
tween other  parties  voluntarily  become  connected  with  such  suits  in 
such  manner  that  they  subj.ect  themselves  to  the  jurisdiction  of  the 
court  in  which  the  suit  is  pending  and  to  summary  judgment  upon 
their  undertakings,  when  the  amount  of  their  liabilty  can  be  ascer- 
tained without  an  issue  and  trial. 

In  Jewett  v.  Shoemaker,  124  Iowa,  661, 100  N.  W.  531,  the  Supreme 
Court  of  the  state  held  that  the  sureties  in  an  appeal  bond  are  parties 
to  the  record,  though  not  to  the  suit,  and  that  summary  judgment  may 
be  entered  against  them  by  the  Supreme  Court  without  notice,  upon 
affirming  the  judgment  appealed  from.  As  the  bond  is  required,  under 
the  statute,  to  be  filed  in  tne  court  from  which  the  appeal  is  taken,  the 
sureties  are  of  necessity  parties  to  the  record  in  that  court,  and  sub- 
ject to  its  orders  upon  a  remand  of  the  cause  by  the  Supreme  Court. 

In  Blossom  v.  Railroad  Company,  1  Wall.  655,  17  L.  Ed.  673,  Mr. 
Justice  Miller  says : 

*'It  seems  to  be  well  settled  that,  after  a  decree  adjudicating  certain  ri^ts 
between  the  parties  to  a  suit,  other  persons  having  no  previous  interest  in  the 
litigation  may  become  connected  with  the  case,  in  the  course  of  the  subsequent 
proceedings,  in  such  a  manner  as  to  subject  them  to  the  jnrlsdlction  of  the 
court,  and  render  them  liable  to  its  orders.  ♦  •  •  Sureties  signing  appeal 
bonds,  stay  bonds,  delivery  bonds,  and  receiptors  under  writs  of  attachment, 
become  quasi  parties  to  the  proceedings,  and  subject  themselves  to  the  ju- 
risdiction of  the  court,  so  that  summary  judgments  may  be  rendered  on  their 
bonds  or  recognizances." 

In  Third  National  Bank  v.  Gordon  (C.  C.)  53  Fed.  471,  a  statute  of 
Alabama  provided : 

*'If  the  Supreme  Ck>urt  affirms  the  judgment  of  the  court  below  it  must 
render  judgment  .against  all  or  any  of  the  obligations  in  the  bond  for  the 
amount  of  the  judgment  affirmed,  ten  per  cent,  damages  thereon,  and  the 
costs  of  the  Supreme  Court" 

The  defendant  Gordon  signed  as  surety  a  supersedeas  bond  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Alabama  to 
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supersede  the  judgment  of  that  court  pending:  the  determination  of  a 
writ  of  error  in  the  Supreme  Court  of  the  United  States.  The  judg- 
ment was  affirmed,  and  upon  the  return  of  the  mandate  from  the 
Supreme  Court  the  bank  moved  in  the  Circuit  Court  for  judgment 
against  him  upon  his  bond.  This  was  granted  and  the  judgment  was 
affirmed  by  the  Court  of  Appeals,  Fifth  Circuit,  in  56  Fed.  790,  6  C. 
C.  A.  125. 

In  Empire,  etc.,  Mining  Co.  v.  Hanley,  136  Fed.  99,  69  C.  C.  A.  87, 
the  Court  of  Appeals,  Ninth  Circuit,  held  to  the  same  effect,  though 
in  that  case  it  appears  that  the  statute  of  Idaho,  in  which  the  case  arose, 
authorized  such  judgment  in  the  court-  from  which  the  appeal  was 
taken;  *ut  at  pages  103, 104  of  136  Fed.,  pages  91,  92  of  69  C.  C.  A., 
cases  are  cited  in  support  of  the  proposition  tfiat  such  judgment  would 
be  authorized  in  the  absence  of  such  a  statute.  See,  also,  Perry  v. 
V.  Tacoma  Mill  Co.,  152  Fed.  116-119,  81  C.  C.  A.  333, 

This  proceeding  is  analogous  to  that  of  scire  facias,  a  judicial  writ 
at  common  law  to  revive  judglnents,  or  to  obtain  satisfaction  thereof, 
from  sureties  upon  bail  or  other  recognizances  taken  in  the  proceedings 
in  which  the  judgment  is  rendered.  3  Black,  Com.  416-422;  Owens 
V.  Henry,  161  U.  S.  642-645,  16  Sup.  Ct.  693,  40  L.  Ed.  837;  Pull- 
man's Palace  Car  Co.  v.  Washburn  (C.  C.)  66  Fed.  790;  McGee  v. 
Barber,  14  Pick.  (Mass.)  212.  When  resorted  to,  it  must  be  in  the 
court  having  the  record  or  recognizance  upon  which  it  is  founded. 
Cdrnes  v.  Crandall,  4  Iowa,  151 ;  Id.,  10  Iowa,  377 ;  Osgood  v.  Thurs- 
ton, 23  Pick.  (Mass.)  110;  Chancellor  v.  Niles,  AdmV,  78  111.  78.  The 
bond  in  question  was  given  under  the  requirements  of  section  1000, 
Rev.  St.  U.  S.  (U.  S.  Comp.  St.  1901,  p.  712),  and  rule  13  of  the 
Court  of  Appeals,  this  circuit  (150  Fed.  xxviii,  and  79  C.  C.  A.  xxviii), 
and  is  conditioned  as  there  required: 

•*That  the  plaintiflP  In  error  shall  prosecute  his  writ  to  effect,  and  answer 
all  damages  and  costs  if  he  fail  to  make  his  plea  good.  Such  indemnity, 
where  the  jndgment  is  for  the  recovery  of  money,  not  otherwise  secured,  must 
he  for  the  whole  amount  of  the  Judgment  or  decree,  including  just  damages  for 
delay,  and  costs  and  interest  on  the  appeal." 

The  undertaking  is,  in  effect,  the  same  as  in  like  bonds,  under  the 
state  statute.  It  was  taken  and  approved  by  the  judge  who  allowed 
the  writ  of  error  and  signed  the  citation,  was  filed  in  this  court,  and 
is  a  part  of  the  record  of  this  cause.  The  judgment  is  for  the  recovery 
of  money,  is  not  otherwise  secured,  was  stayed-  by  this  bond,  and  upon 
the  affirmance  of  the  judgment  the  liability  of  the  surety  to  the  plain- 
tiff became  fixed  for  the  full  amount  of  the  judgment  stayed,  with 
interest  and  costs.  Catlett  v.  Brodie,  9  Wheat.  553,  6  L.  Ed.  158; 
Jerome  v.  McCarter,  21  Wall.  17,  22  L.  Ed.  515;  Babbitt  v.  Finn, 
101  U.  S.  7-14,  25  L.  Ed.  820;  Davis  v.  Patrick,  57  Fed.  909,  6  C. 
C.  A.  632;   Wood  v.  Brown,  104  Fed.  203,  43  C.  C.  A.  474. 

It  is  not  the  practice  of  the  Supreme  Court  of  the  United  States  nor 
of  the  Court  of  Appeals  of  this  circuit,  upon  affirming  the  judgment  of 
a  lower  court,  to  enter  a  judgment  anew  in  either  of  those  courts,  in 
actions  at  law  at  least;  but  their  practice  is  to  remand  the  cause  to 
the  lower  court  with  directions  "that  such  execution  and  proceedings 
be  had  in  the  said  cause,  as  according  to  right  and  justice  and  the  laws 
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of  the  United  States  should  be  had,  the  said  writ  of  error  notwith- 
standing." That  has  been  done  in  this  case.  The  undertaking  of  the 
surety  company,  presumably  upon  an  adequate  consideration,  is  that 
it  will  pay  the  plaintiff's  judgment  if  it  shall  be  affirmed;  and  why 
should  it  not  be  held  equally  liable  with  its  principal,  the  railway  com- 
pany, for  that  judgment?  Of  course,  if  damages  other  than  the 
amount  of  the  jud^ent,  with  interest  and  costs,  were  sought  to  be 
recovered  against  it,  which  could  not  be  accurately  known  by  the 
court  without  an  issue  and  trial  in  the  ordinary  way,  there  would  be 
reason  for  such  a  trial  to  ascertain  the  amount  of  such  damages;  but 
where  it  is  sought  to  be  held  only  for  the  amount  of  the  judgment, 
interest,  and  costs,  which  appear  of  record,  no  reason  is  preceived, 
other  than  to  postpone  the  day  of  payment,  why  it  should  not  be  sum- 
marily required  to  perform  its  undertaking.  It  has  prevented  the 
plaintiff  from  issuing  execution  upon  and  collecting  her  judgment 
from  the  railway  compaAy,  and,  pending  the  hearing  in  the  Court  of 
Appeals,  a  court  of  equity  has  taken  possession,  and  assumed  control 
through  its  receivers,  of  all  the  property  of  the  railway  company,  and 
the  plaintiff  is  thereby  further  delayed  at  least,  and  it  may  be  pre- 
vented entirely,  from  collecting  her  judgment.  Under  such  circum- 
stances, the  surety  company  should  respond  at  once  to  its  undertaking, 
and  it  is  certainly  "according  to  right  and  justice"  that  it  be  sum- 
marily required  to  do  so.  A  summary  judgment  by  the  Circuit  Court 
against  sureties  upon  a  supersedeas  bond  after  affirmance  of  the  de- 
cree appealed  from,  for  the  rent  of  real  property  pending  the  appeal, 
was  upheld  by  the  Supreme  Court  in  Woodworth  v.  Mutual  Life  Ins. 
Co.,  185  U.  S.  354,  22  Sup.  Ct.  676,  46  L.  Ed.  945,  upon  a  question 
certified  by  the  Court  of  Appeals  of  this  circuit  (Brown  v.  Insurance 
Co.,  119  Fed.  148,  55  C.  C.  A.  654);  but  the  question  of  procedure 
does  not  seem  to  have  been  raised,  and  is  not  considered  in  the  opinion 
of  either  court. 

It  is  suggested  however,  that  it  does  not  appear  that  the  railway 
company  is  insolvent  or  unable  to  pay  the  judgment  against  it,  and 
that  the  surety  company  is  only  liable  upon  its  undertaking  for  such 
damages  as  may  be  Caused  by  the  delay  in  collecting  the  judgment. 
This  contention  is  untenable.  Smith  v.  Gaines,  93  U.  S.  341,  23  L. 
Ed.  901;  Babbitt  v.  Finn,  101  U.  S.  7-14,  25  L.  Ed.  820;  Davis  v 
Patrick,  57  Fed.  909,  6  C.  C.  A.  632;  Wood  v.  Brown,  104  Fed.  203, 
43  C.  C.  A.  474. 

Finally,  it  is  urged,  in  effect,  that  plaintiff  has  elected  her  remedy  by 
filing  her  intervening  petition  in  the  receiver's  suit  of  Humbird  et  al. 
V.  Chicago  Great  Western  Railway  Company  in  this  court,  praying 
that  the  lien  of  her  judgment  upon  the  property  of  the  railway  com- 
pany be  recognized,  and  that  the  receivers  be  required  to  pay  the 
same,  and  that  she  has  thereby  waived  her  right  to  proceed  against 
the  surety  company  on  its  undertaking.  Surely  this  does  not  relieve 
the  surety  company  from  its  obligation  on  the  supersedeas  bond,  and 
is  not  available  to  it  as  a  defense  to  its  undertaking.  Davis  v.  Patrick, 
57  Fed.  909,  6  C.  C.  A.  632;  Wood  v.  Brown,  104  Fed.  203,  43  C. 
C.  A.  474 
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The  motion  for  judgment  against  the  Metropolitan  Surety  Com- 
pany is  therefore  sustained,  and  a  judgment  may  be  entered  accord- 
ingly. 


In  re  WALSH  BROS. 

(District  Court,  N.  D.  Iowa,  E.  D.    August  6,  1906.) 

No.  596. 

t.  Bankbxtftot— Detebuination  of  Adverse  Claims  to  Pbopebtt— Jubisdio- 
TiON  OF  Referee. 
Where  a  third  person  acquired  possession  of  property  from  a  bankrupt 
.  prior  to  the  bankruptcy,  and  claims  it  In  good  faith  as  owner,  and  not 
merely  colorably,  a  referee  in  bankruptcy  is  without  Jurisdiction  to  de- 
termine his  right  thereto  on  an  application  by  the  trustee  for  a  summary 
order  requiring  him  to  return  it  as  a  voidable  preference ;  and  such  juris- 
diction is  not  conferred  by  the  appearance  of  .the  adverse  claimant  in  re- 
sponse to  an  order  to  show  cause,  the  flliug  by  him  of  an  answer  asserting 
his  claim,  and  his  contesting  of  the  application,  even  though  he  does  not 
formally  object  to  the  jurisdiction. 

Z.  Same— **J?BOCBEDiNO  iw  Bankbuptct." 

An  action  by  a  trustee  to  recover  property  from  a  third  party,  which 
is  alleged  to  have  been  transferred  by  the  bankrupt  prior  to  the  bank- 
ruptcy as  a  preference,  is  not  a  "proceeding  in  bankruptcy,"  within  the 
meaning  of  Bankr.  Act  July  1, 1898,  c.  541,  §  28tf,  90  Stat  552  (U.  S.  Oomp. 
St.  1901,  p.  3431). 

[Ed.  Note. — For  other  definitions^  see  Words  and  Phrases,  vol.  1,  pp. 
703^704.] 

In  Bankruptcy.  On  petition  for  review  of  an  order  of  the  referee 
denying  an  application  of  the  trustee  for  an  order  for  the  return  of 
property  alleged  to  have  been  transferred  and  delivered  by  the  bank- 
rupts as  a  preference  prior  to  the  bankruptcy  proceeding. 

Walsh  Bros.,  a  copartnership,  dealers  in  farm  implements  and  machinery, 
were  adjudged  bankrupts  by  this  court  January  18,  1908,  upon  their  own  peti- 
tion filed  that  day,  and  a  trustee  of  their  estate  was  afterwards  duly  appoint- 
ed. About  March  7,  1908,  the  trustee  filed  with  the  referee  an  application  set- 
ting forth  that  the  bankrupts  on  December  17  and  18,  1907,  transferred  cer- 
tain of  their  stock  of  farm  implements  and  machinery,  of  the  value  of  more 
than  $625.  to  Burns  Bros.,  a  copartnership,  in  payment  of  debts  assumed  by 
the  bankrupts;  that  such  transfer  was  made  whUe  the  bankrupts  were  in- 
solvent: that  Burns  Bros,  so  knew,  or  had  reasonable  cause  to  believe;  and 
that  the  same  was  Intended  as,  and  was  in  fact,  a  preference  by  the  bank- 
rupts to  said  Bums  Bros.,  and  accepted  by  them  as  such.  A  summary  order 
is  asked  that  Burns  Bros,  be  required  to  return  the  property  to  the  trustee, 
or  for  such  order  in  the  premises  as  the  referee  may  deem  proper.  March 
16th  Bums  Bros,  appeared  before  the  referee  and  filed  an  answer,  In  which 
they  admit  that  the  property  was  transferred  and  delivered  to  them  by  the 
bankrupts  December  17  and  18,  1907,  but  allege  that  it  was  in  payment  In 
good  faith  of  a  valid  debt  owing  them  by  the  bankrupts,  and  deny  that  the 
transfer  was  a  preference,  or  intended  as  such,  or  that  they  knew  of  the  in- 
solvency of  the  bankrupts,  or  had  reasonable  cause  to  believe  them  to  be  in- 
solvent, at  the  time  of  the  transfer.  They  ask  that  they  be  dismissed,  with 
their  costs.  Upon  a  hearing  of  the  Issues  so  Joined  evidence  was  offered  by 
both  parties,  and  the  referee  denied  the  application  of  the  trustee  upon  the 
ground  alone  that  it  was  not  made  to  appear  that  Burns  Bros,  had  reasonable 
cause  to  believe  that  Walsh  Bros,  were  insolvent  at  the  time  the  property  was 
transferred  and  delivered  to  them.  The  Sandwich  Manufacturing  Compans' 
and  other  creditors  of  Walsh  Bros,  appeared  at  the  hearing  before  the  referee 
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and  participated  therein,  and  they  petition  for  a  review  of  the  order.    The 
trustee  does  not  petition  for  a  review,  nor  Join  in  that  of  the  creditors. 

F.  LingenfeldcT;  Ellis  &  Ellis,  and  Eggert  &  Lockwood,  for  cred- 
itors. 
P.  W.  Burr,  for  Bums  Bros, 

REED,  District  Judge  (after  stating  the  facts  as  above).  The  juris- 
diction of  the  referee  to  pass  upon  the  merits  of  the  controversy  aris- 
ing upon  the  application  of  the  trustee  and  the  answer  of  Bums  Bros, 
thereto  was  not  raised  before  the  referee,  other  than  by  the  facts  al- 
leged in  the  application  of  the  tmstee  and  the  answer  of  Bums  Bros., 
and  the  request  of  the  latter  that  they  be  dismissed  with  their  costs. 
But  the  jurisdiction  of  a  federal  court  to  determine  a  matter  presented 
to  it  is  a  question  that  asserts  itself,  and  the  court  will  notice  it,  though 
it  is  not  raised  by  the  parties.  The  application  of  the  tmstee  is  for  a 
summary  order  requiring  Bums  Bros,  to  retum  to  him  property  al- 
leged to  have  been  transferred  and  delivered  to  them  by  the  bankrupts 
a  month  before  the  bankruptcy  proceedings  were  instituted.  This 
property,  therefore,  has  never  come  into  the  custody  of  the  court  of 
baiicmptcy.  Bums  Bros,  appeared  before  the  referee  and  made  claim 
to  the  property,  and  alleged  facts  plainly  showing  their  title  and  right 
t%  it.  The  claim  so  made  and  asserted 'is  not  a  mere  colorable  one,  but 
is  one  that  arose  before  the  bankruptcy  proceedings,  and  clearly  ap- 
pears from  the  allegations  of  the  answer  to  be  one  that  is  adverse  to 
the  bankmpts,  though  it  may  be  voidable  at  the  election  of  the  tmstee. 
The  application  of  the  tmstee  is  in  the  nature  of  an  independent  action 
by  him  against  Burns  Bros.,  who  are  not  parties  to  the  bankruptcy 
proceedings,  to  avoid  the  transfer  because,  as  he  alleges,  it  is  a  voidable 
preference.  Such  a  suit  is  not  a  part  of  the  "proceedings  in  bankrupt- 
cy," but  is  a  controversy  either  at  law  or  in  equity  between  the  trustee 
and  a  third  party,  within  the  meaning  of  section  23,  els.  "a"  and  "b," 
of  the  bankruptcy  act  (Act  July  1,  1898,  c.  541,  30  Stat.  652  [U.  S. 
Comp.  St.  1901,  p.  3431]).  Bardes  v.  Bank,  178  U.  S.  524,  20  Sup. 
Ct.  1000,  44  L.  Ed.  1175 ;  Jaquith  v.  Rowley,  188  U.  S.  620,  23  Sup. 
Ct.  369,  47  L.  Ed.  620;  Bush  v.  Elliott,  202  U.  S.  477,  26  Sup.  Ct. 
668,  50  L.  Ed,  1114;  In  re  Rochford,  124  Fed.  182,  59  C.  C.  A.  388. 

Has  a  referee  in  bankmptcy  jurisdiction  to  determine  such  a  con- 
troversy, even  with  the  consent  of  both  parties?  If  the  subject-matter 
of  a  controversy  is  not  within  the  jurisdiction  of  a  referee,  of  course, 
consent  will  not  confer  it,  and  the  court  upon  a  petition  for  review 
will  acquire  none,  except  to  determine  the  jurisdiction  of  the  referee. 
First  Nat.  Bank  v.  Title  &  Trust  Co.,  198  U.  S.  280,  25  Sup.  Ct.  693, 
49  L.  Ed.  1051.  That  the  court  of  bankruptcy  would  not  have  had 
jurisdiction  of  such  a  suit  prior  to  the  amendment  of  1903,  without 
the  consent  of  the  proposed  defendant,  is  settled  by  the  cases  of  Bardes 
V.  Bank  and  Jaquith  v.  Rowley,  above.  Section  60b  of  the  bankruptcy 
act  as  amended  in  1903  is  as  follows  fAct  Feb.  5,  1903,  c.  487,  §  13.. 
32  Stat.  799  [U.  S.  Comp.  St.  Supp.  1907,  p.  1031]): 

"If  a  bankrupt  shall  have  piven  a  preference,  and  the  person  receiving  It, 
or  to  be  benefited  thereby,  or  his  apent  acting  therein,  shall  have  had  reason- 
able cause  to  believe  that  It  was  intended  thereby  to  give  a  preference,  It  sbnll 
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be  voidable  by  the  trustee,  and  he  may  recover  the  property  or  Its  value  from 
such  persona.  And,  for  Vie  purpose  of  such  recovery  ahy  court  of  hankruptoy, 
as  hereinbefore  defined,  and  any  state  court  which  would  have  had  jurisdic- 
tion if  bankruptcy  had  not  intervened,  shall  hofoe  concurrent  jurisdiction^ 

The  words  in  italics  were  added  by  the  amendment :  What  courts, 
then,  since  the  amendment,  have  jurisdiction  of  a  suit  by  a  trustee  to 
recover  such  a  preference?  Plainly  only  a  "court  of  bankruptcy,"  or 
"any  state  court  which  would  have  had  jurisdiction  if  bankruptcy  had 
not  intervened."    Courts  of  bankruptcy,  as  defined  by  the  act,  are : 

"The  District  CJourts  of  the  United  States  In  the  several  states  and  terri- 
tories, the  Supreme  Court  of  the  District  of  Columbia,  and  the  United  States 
Court  of  the  Indian  Territory,  and  of  Alaska.'*  Section  1  (8)  and  section  2 
of  the  bankruptcy  act 

The  courts  of  bankruptcy  as  above  defined  are  invested,  within  their 
respective  territorial  limits — 

"with  Such  jurisdiction  at  law  and  In  equity  as  will  enable  them  to    •    •    • 

(6)  bring  In  and  substitute  additional  parties  In  proceedings  In  bankruptcy 
when  necessary  for  the  complete  determlna^on  of  a  matter  In  controversy: 

(7)  cause  the  estates  of  bankrupts  to  be  collected,  reduced  to  money  and  dis- 
tributed, and  determine  controversies  in  r^atlon  thereto,  except  as  otherwise 
provided."    Section  2. 

The  exception  is  of  the  controversies  and  suits  referred  to  in  section 
23,  els.  "a"  and  "b,"  as  originally  enacted,  and  in  sections  60b,  67e,  and 
rOe,  as  amended.  In  re  Rochford,  124  Fed.  182-185,  69  C.  C.  A.  388. 
The  word  "court"  ijiay  include  the  referee.  Section  1  (7).  But  this 
obviously  means  the  referee  when  acting  upon  a  matter  of  which  he 
is  given  jurisdiction  by  the  act.  The  jurisdiction  of  the  referee  is 
prescribed  by  section  38,  as  follows : 

"Referees  respectively  are  hereby  Invested  •  •  •  with  jurisdiction  to 
(1)  consider  all  petitions  referred  to  them  by  the  clerks  and  make  the  ad- 
judications or  dismiss  the  petitions ;  (2)  exercise  the  powers  vested  In  courts 
of  bankruptcy  for  the  administering  of  oaths  to  and  the  examination  of  per- 
sons as  witnesses  and  for  requiring  the  production  of  documents  In  proceed- 
ings before  them,  except  the  power  of  commitment;  (3)  exercise  the  powers 
of  the  judge  for  the  taking  possession  and  releasing  of  the  property  of  the 
bankrupt  in  the  event  of  the  Issuance  by  the  clerk  of  a  certificate  showing 
the  absence  of  a  judge  from  the  judicial  district,  or  the  division  of  the  dis- 
trict, or  his  sickness,  or  Inability  to  act;  (4)  perform  such  part  of  the  duties, 
except  as  to  questlpns  arising  out  of  the  applications  of  banbrupts  for  com- 
positions, or  discharges,  as  are  by  this  act  conferred  on  courts  of  bankruptcy, 
and  as  shall  be  prescribed  by  rules  or  orders  of  the  courts  of  bankruptcy  of 
their  respective  districts,  except  as  herein  otherwise  provide.    •    •    •  » 

Rule  11  of  this  court  confers  upon  referees  in  this  district  the  power 
to  exehcise  the  duties  conferred  upon  courts  of  bankruptcy  by  claused 
2,  3,  5,  6,  7,  11,  and  18  of  section  2  of  the  act.  While  much  of  the 
authority  of  the  court  of  bankruptcy  is  exercised  by  the  referee,  and 
rightly  so  in  proceedings  in  bankruptcy  proper,  none  of  these  clauses, 
nor  any  other  provision  of  the  act,  confers  upon  a  referee  any  authority 
or  power  to  act  except  in  such  proceedings.  It  is  easier  to  state  what 
are  not  "proceedings  in  bankruptcy"  than  to  definitely  name  all  that 
are ;  and  it  is  perhaps  not  advisable  to  now  attempt  to  accurately  dis- 
tinguish between  such  proceedings  and  "controversies  at  law  and  in 
equity  between  trustees  as  such  and  adverse  claimants  concerning  the 
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property  claimed  by  the  trustees/'  It  is  sufficient  for  the  present  to 
know  that  it  is  definitely  settled  by  the  Supreme  Court  in  the  cases 
before  cited  that  an  action  by  a  trustee  to  recover  property  from  a  third 
party  which  is  alleged  to  have  been  transferred  by  the  bankrupt  prior 
to  the  bankruptcy  as  a  preference  is  not  a  "proceeding  in  bankruptcy/' 
within  the  meaning  of  the  bankruptcy  act.  If  the  application  of  the 
trustee  in  question  can  be  upheld, as  a  part  of  the  proceedings  in  bank- 
ruptcy, then  a  suit  to  set  aside  a  conveyance  of  real  estate,  or  an  action 
to  recover  real  property,  or  any  action  at  law  or  suit  in  equity  against 
a  third  party  claiming  to  own  the  property  as  against  the  bankrupt, 
might  also  be  brought  before  the  referee,  and  the  only  requisite  to  his 
jurisdiction  would  be  that  the  bankrupt  once  owned  the  property  sought 
to  be  recovered.    This  proposition  cannot  be  assented  to. 

When  a  referee  may,  and  when  he  may  not,  proceed  summarily  in 
bankruptcy  proceedings  before  him,  is  well  illustrated  in  two  cases  in 
the  Supreme  Court,  viz.  Mueller  v.  Nugent,  184  U.  S.  1,  22  Sup.  Ct. 
269,  46  L.  Ed.  405 ;  and  Louisville  Trust  Co.  v.  Comingor,  184  U.  S. 
18,  22  Sup.  Ct.  293,  46  L.  Ed.  413. 

In  the  former  of  these  cases  the  bankrupt,  a  few  days  before  an  in« 
voluntary  petition  was  filed  against  him,  and  again  on  the  same  day  it 
was  filed,  but  a  few  hours  before,  transferred  to  his  son  over  $14,300 
in  money.  After  the  adjudication  the  son  was  cited  by  the  referee 
to  appear  and  show  cause  why  he  should  not  be  required  to  turn  this 
money  over  to  the  trustee.  The  son  appeared  and  challenged  the  juris- 
diction of  the  referee  to  make  any  order  in  the  premises,  but  did  not 
assert  any  claim  to  the  money  as  his  own  or  adverse  to  the  bankrupt. 
The  referee  found  from  the  evidence  that  the  money  belonged  to  the 
bankrupt  and  was  held  by  the  son  only  as  agent  or  bailee  of  the  bank- 
rupt, and  made  an  order  requiring  him  to  turn  the  same  over  to  the 
trustee  within  a  specified  time.  This  order  was  sustained  by  the 
District  Court  upon  a  petition  for  review,  but  reversed  by  the  Circuit 
Court  of  Appeals.  It  then  came  before  the  Supreme  Court,  and  that 
court  sustained  th^  order  of  the  referee  and  of  the  District  Court  ap- 
proving the  same,  upon  the  ground  that  no  adverse  claim  to  the  prop- 
erty was  asserted  by  the  son,  and  that,  inasmuch  as  the  money  was 
a  part  of  the  bankrupt  estate,  it  was  within  the  rightful  power  of  the 
referee  to  require  it  to  be  turned  over  to  the  trustee.  Upon  the  ques- 
tion of  the  authority  of  the  referee  the  Supreme  Court  said: 

"There  was  no  pretense  that  at  the  date  of  the  filing  of  this- petition  in 
bankruptcy  this  money  of  the  bankrupt  ♦  ♦  •  was  held  subject  to  any 
adverse  claim,  or  that  the  right  or  title  thereto  had  been  passed  over  to  an- 
other. The  position  now  taken  amounts  to  no  more  than  to  assert  that  a 
mere  refusal  to  surrender  constitutes  an  adverse  holding  in  fact,  and  there- 
fore an  adverse  claim  when  the  petition  was  filed,  and  to  that  we  cannot  give 
our  assent.  But  suppose  that  respondent  had  asserted  that  he  had  the  right 
to  possession  by  reason  of  a  claim  adverse  to  the  bankrupt;  the  bankruptcy 
court  had  the  power  to  ascertain  whether  any  basis  for  such  a  claim  actually 
existed  at  the  time  of  the  filing  of  the  petition.  The  court  would  have  been 
bound  to  enter  upon  that  inquiry,  and  in  doing  so  woold  have  undoubtedly 
acted  within  its  jurisdiction,  while  its  conclusion  might  have  been  that  an 
adverse  claim,  not  merely  colorable,  but  real'  even  though  fraudulent  and 
voidable,  existed  in  fact,  and  so  that  it  must  d^line  to  finally  adjudicate  on 
the  merits.    If  it  erred  in  its  ruling  either  way,  its  action  would  be  subject  to 
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review.  In  this  case,  however,  respondent  asserted  no  right  or  title  to  the- 
property  before  the  referee,  and  the  circumstances  under  which  he  fteld  pos- 
session must  be  accepted  as  found  by  the  referee  and  the  District  Court  The 
decisions  of  this  court  under  the  present  law  sustain  the  validity  of  the^ 
action  we  are  considering." 

WhUe  the  order  of  the  referee  and  of  the  District  Court  approving: 
It  were  sustained,  the  cause  was  remanded  to  the  District  Court,  with 
directions  to  take  such  further  proceedings  as  it  might  be  advised  were 
proper  to  prevent  any  injustice  being  done. 

In  the  second  of  these  cases  Comingor  was  an  assignee  under  a 
state  statute  for  the  benefit  of  the  creditors  of  Simonson,  Whiteson  & 
Co.  In  administering  the  estate"  under  the  state  statute  he  had  incur- 
red expenses  to  a  large  amount.  Subsequently  Simonson,  Whiteson  & 
Co.  were  adjudged  bankrupts  and  a  trustee  of  their  estate  was  duly 
appointed.  Various  proceedings  afterwards  occurred  in  the  state  court 
and  in  the  court  of  bankruptcy,  the  result  of  which  was  that  Com- 
ingor was  required  to  turn  the  fund  over  to  the  trustee  in  bankruptcy. 
In  complying  with  this  order  he  withheld  his  commissions  as  assignee, 
and  the  expenses  incurred  by  him  in  the  state  court  before  the  pro- 
ceedings in  bankruptcy  were  instituted,  upon  the  alleged  ground  that 
he  was  entitled  to  them  as  against  the  bankrupts  or  the  trustee.  The 
referee  subsequently  ordered  that  he  turn  the  amount  of  these  over 
to  the  trustee  also,  and  this  order  was  approved  on  a  petition  for  re- 
view, upon  the  ground  that  Comingor,  by  his  acquiescence  in  the 
proceedings  before  the  referee  and  in  the  court  of  bankruptcy  with- 
out challenging  the  jurisdiction  of  either,  had  consented  to  their  juris- 
diction.   The  Supreme  Court  said : 

"We  have  Just  held  in  Mueller  v.  Nugent,  supra,  that  the  District  Court 
has  power  to  ascertain  whether  in  the  particular  Instance  the  claim  asserted 
is  an  adverse  claim  existing  at  the  time  the  petition  was  filed,  and  according 
to  the  conclusion  reached  the  court  will  retain  jurisdiction  or  decline  to  ad- 
judicate the  merits.  ♦  ♦  •  In  many  cases  jurisdiction  may  depend  on  the 
ascertainment  of  facts  involving  the  merits,  and  In  that  sense  the  court  ex- 
ercises jurisdiction  in  disposing  of  the  preliminary  inquiry,  although  the  re- 
sult may  be  that  it  finds  that  it  cannot  go  farther.  And  where,  in  a  case  like 
that  before  us.  the  court  erroneously  retains  jurisdiction  to  adjudicate  the 
merits,  its  action  can  be  corrected  on  review.  We  are  of  opinion  that,  even 
if  Comingor  could  have  consented  to  be  pursued  in  this  manner,  he  did  not 
so  consent.  He  was  ruled  to  show  cause,  and  the  cause  he  showed  defeated 
jurisdiction  over  the  subject-matter;  that  is,  jurisdiction  to  proceed  sum- 
marily. He  did  not  come  in  voluntarily,  but  In  obedience  to  peremptory  or- 
ders; and,  although  he  participated  in  the  proceedings  before  the  referee,  he 
had  pleaded  his  claims  in  the  outset,  and  he  made  his  formal  protest  to  the 
exercise  of  jurisdiction  before  the  final  order  was  entered.  He  had  been  re- 
strained from  settling  his  accounts  in  the  state  court  In  the  action  pending 
there,  and  the  District  Court,  instead  of  dissolving  the  injunction,  declining 
jurisdiction,  and  leaving  the  litigation  to  the  state  court,  either  In  due  course, 
or  by  plenary  suit,  adjudicated  the  merits  and  entered  a  peremptory  order 
that  he  should  pay  over,  disobedience  of  which  order  was  punishable  by  com- 
mitment. We  think  that  in  this  there  was  error,  and  that  the  Circuit  Court 
of  Appeals  was  right  in  Its  decree  of  reversal." 

The  rule  deducible  from  these  decisions  is  that,  where  a  third 
party  holds  property  at  the  time  of  the  bankruptcy  merely  as  agent 
or  bailee  of  the  bankrupt,  he  may  be  summarily  required  by  the 
referee  or  the  court  of  bankruptcy  to  turn  the  property  over  to  the 
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trustee;  but  where  he* acquires  the  possession  prior  to  the  bankruptcy, 
and  claims  the  right  to  hold  the  property  as  against  the  bankrupt  or 
the  trustee,  then  the  authority  of  tjfie  referee,  and  of  the  court  of 
bankruptcy  in  summary  proceedings,  is  limited  to  determining  wheth- 
er the  claim  made  is  colorable  merely,  or  is  in  fact  adverse  to  the  bank- 
rupt, and  according  as  it  determines  that  question  will  it  deny  or  re- 
tain jurisdiction  of  the  controversy.  First  National  Bank  v.  Title 
&  Trust  Co.,  198  U.  S.  280,  25  Sup.  Ct.  693,  49  L.  Ed.  1051. 

In  the  present  case  there  can  be  no  doubt  that  Burns  Bros,  set  forth 
in  their  answer  facts  showing  that  they  acquired  possession  of  the 
property  prior  to  the  bankruptcy,  and  asserted  a  claim  thereto  ad- 
verse to  the  bankrupts,  and  offered  evidence  before  the  referee  tend- 
ing to  support  such  claim.  Upon  this  appearing,  the  referee  should 
have  declined  to  proceed  further  with  the  controversy  and  permitted 
the.  trustee  to  resort  to  a  court  of  competent  jurisdiction  to  recover 
the  property,  if  he,  or  the  creditors,  should  so  elect. 

The  question  remains :  Does  the  failure  of  Bums  Bros,  to  formal- 
ly challenge  the  jurisdiction  of  the  referee,  after  pleading  the  facts 
relied  upon  by  them,  confer  upon  him  jurisdiction  to  summarily  de- 
termine the  merits  of  the  controversy  ?  The  conclusion-  is  that,  under 
the  ruling  in  I/)uisville  Trust  Co.  v.  Comingor,  it  does  not.  Obvious- 
ly Burns  Bros,  appeared  before  the  referee  in  response  to  a  notice  to 
show  cause  why  the  application  of  the  trustee  should  not  be  granted. 
They  did  so  appear,  and  set  forth  the  facts,  and  offered  testimony  in 
support  thereof,  upon  which  they  based  their  right  to  this  property, 
and  the  facts  so  shown .  defeated  the  right  or  jurisdiction  of  the 
referee  to  determine  the  merits  of  the  controversy.  Their  appearance 
was  not  voluntary ;  and  if,  instead  of  denying  the  right  of  the  trustee 
to  the  property,  the  referee  had  decided  against  Burns  Bros.,  it  seema 
clear  that  upon  a  petition  for  review  they  could  rightfully  have  for- 
mally challenged  the  jurisdiction  of  the  referee,  if  that  was  necessary 
in  addition  to  the  facts  pleaded  and  shown  by  them,  and  such  chal- 
lenge would  have  been  timelyi  under  the  decision  in  Louisville  Trust 
Co.  V.  Comingor. 

The  question  presented  is  quite  apart  from  any  that  may  arise  where 
property  is  taken  from  the  possession  of  the  bankrupt,  or  the  court 
of  bankruptcy,  after  the  institution  of  bankruptcy  proceedings,  or 
where  the  court  has  acquired  possession  in  the  course  of  such  pro- 
ceedings. In  case  of  the  former,  the  court  has  the  power  summarily 
to  require  the  return  of  the  property  to  it.  White  v.  Schloerb,  178 
U.  S.  642,  20  Sup.  Ct.  1007,  44  L.  Ed.  1183.  And  in  the  latter  the 
power  inheres  in  the  court  of  bankruptcy,  as  in  every  court  exer- 
cising equitable  jurisdiction,  to  inquire  and  determine  in  a  proper  way 
the  ownership  of  or  right  to  the  property  in  its  custody,  and  award  it 
accordingly.  In  re  Rochford,  124  Fed.  187,  59  C.  C.  A.  388.  And 
this,  though  the  property  may  have  been  wrongfully  seized  and 
brought  into  its  custody.  Krippendorf  v.  Hyde,  110  U.  S.  276,  4 
Sup.  Ct.  27,  28  L.  Ed.  145. 

In  Re  Moody  (D.  C.)  131  Fed.  625,  this  court  went  to  the  verge 
in  sustaining  the  action  of  the  referee  in  directing  a  receiver  to  take 
possession  of  the  property,  and  the  possession  of  the  receiver  pur- 
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petent  jurisdiction,  as  provided  in  section  60b  of  the  bankruptcy  act 
as  amended,  to  recover  this  alleged  preference. 
It  is  accordingly  so  ordered. 


In  re  GRAVES. 

(District  Court,  D.  Vermont    Jnly  31,  1908.) 

No.  1,686. 

Bankbuptot— Secured  CBEDrroBs— Security  Given  by  Third  Party. 

Bankr.  Act  July  1,  1898,  c.  541,  i  57h,  30  Stat.  560  (U.  S.  Comp.  St 
1901,  p.  3443),  providing  for  the  valuation  of  securities  lield  by  secured 
creditors  or  their  conversion  into  money,  has  no  application  to  securities 
which  were  not  the  property  of  the  bankrupt,  but  of  a  third  party;  and 
the  fact  that  a  creditor,  holding  the  note  of  a  corporation  on  which  the 
bankrupt  is  indorser,  sets  forth  in  his  proof  of  claim  a  mortgage  given  by 
the  corporation  as  a  security,  does  not  give  the  court  of  bankruptcy  juris- 
diction over  the  mortgaged  property,  except  to  see  that  its  proceeds  are 
applied  on  the  debt  proved. 

In  Bankruptcy.    On  review  of  decision  of  referee. 

O.  M.  Barber,  for  claimant. 
J.  K.  Batchelder,  for  trustee. 

MARTIN,  District  Judge.  Graves,  the  bankrupt,  filed  his  petition 
in  bankruptcy  October  6,  1905,  and  was  adjudged  a  bankrupt  on  the 
following  day.    The  claimant  filed  his  proof  as  a  secured  debt  Feb- 
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niary  14,  1906.  His  claim  is  based  upon  an  original  note  executed  bv 
the  Vail  Light  &  Lumber  Company,  secured  by  a  mortgage  on  both 
real  and  personal  estate  of  said  company;  and  he  also  filed  his  sub- 
mission in  writing  for  the  determination  of  the  value  of  his  security 
under  subdivision  "h,"  §  57,  c.  541,  under  "An  act  to  establish  a  uni- 
form system  ci  bankruptcy."  Act  July  1,  1898,  c.  541,  30  Stat.  560 
(U.  S.  Comp.  St  1901,  p.  3443).  This  note  is  dated  January  17,  1902, 
and  given  for  the  sum  of  $35,000  to  the  order  of  A.  L.  Graves,  the 
bankrupt,  and  J.  D.  S.  Packer,  with  interest  The  note  was  indorsed 
by  both  Graves  and  Packer,  and  was  reduced  by  payments  so  that 
there  was  due,  September  30,  1905,  $20,579.51.  Said  mortgage  was 
given  by  the  Vail  Light  &  Lumber  Company  to  Graves  and  Packer, 
under  date  of  January  17,  1902,  to  secure  payment  of  said  note  and 
to  "save  said  grantees  harmless  from  all  loss,  costs,  damage,  and  ex- 
pense, by  reason  of  indorsing  said  note,  or  renewal  thereof,  or  any  part 
thereof."  Said  mortgage  was  assigned  by  said  Graves  &  Packer 
to  the  claimant  September  11,  1903.  The  Vail  Light  &  Lumber  Com- 
pany is  a  corporation  of  which  said  bankrupt,  Graves,  and  said  Packer, 
were  stockholders  and  directors.  Prior  to  the  filing  of  the  petition 
of  said  Graves  in  bankruptcy,  the  claimant  brought  foreclosure  of 
said  mortgage  in  the  state  court  under  date  of  August  21,  1905,  and 
joined  therein  as  parties  defendant  said  Vail  Light  &  Lumber  Com- 
pany and  one  Hadley  and  one  Simonds,  who  were  then  tenants  under 
the  Vail  Light  &  Lumber  Company,  under  a  contract  to  occupy  and 
improve  the  property  of  the  said  company,  with  a  right  of  purchase 
of  the  equity  therein.  Service  was  made  on  the  defendants,  August 
22,  1905,  and  entered  by  special  leave  in  said  court  October  2,  1905. 
Petition  taken  as  confessed  and  decree  entered  on  the  same  day  in 
accordance  with  a  stipulation,  which  decree  provided  for  the  payment 
of  $5,000  and  costs  on  or  before  the  1st  day  of  December,  1905,  and 
the  balance  at  a  later  time.  The  proof  of 'the  claimant's  debt  sets 
forth  the  facts  relative  to  the  foreclosure.  No  payment  has  been 
made,  wherefore  the  title  passed  to  the  claimant  December  1,  1905. 
The  claimant  advertised  said  property  at  public  auction,  and  on  June 
29,  1908,  sold  it  for  the  sum  of  $15,500. 

On  the  15th  day  of  October,  1905,  the  claimant  filed  in  the  court 
of  bankruptcy  his  petition  for  leave  to  amend  his  proof  of  claim,  and 
therein  set  forth  the  fact  that  payments  had  been  made,  reducing 
the  amount  due  on  said  note  from  $35,000  to  $20,579.51;  that  the 
foreclosure  proceedings  had  been  consummated  by  a  decree;  that 
the  defendants  had  failed  to  redeem;  that  the  property  covered  by 
said  mortgage  was  worth  $15,500 ;  that  he  had  expended  in  the  care, 
preservation  of  the  property,  foreclosing,  advertising,  and  selling  the 
same  $350,  and  in  taxes  $850.  The  trustee  filed  objections  to  the 
proof  of  said  claim,  setting  forth,  among  other  things,  that  the  claim- 
ant took  his  decree  of  foreclosure  for  the  full  amount  claimed  to  be 
due  upon  said  note;  that  he  took  possession  of  the  property  without 
the  knowledge  or  consent  of  either  the  bankrupt,  Graves,  or  Mr. 
Packer,  and  that  he  did  not  join  either  of  these  parties  as  defendants 
in  his  foreclosure;  that  after  the  decree  became  absolute,  by  the  non- 
payment of  $5,000  and  costs,  December  1,  1905,  the  claimant,  while 
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in  possession  and  control  of  said  property,  sold  the  same  and  appro- 
priated the  proceeds  thereof  to  his  own  use,  and  all  this  without  leave 
of  the  court  of  bankruptcy,  notwithstanding  that  in  the  proof  of  his 
debt,  filed  February  14,  1906,  he  submitted  his  said  mortgage  security 
to  the  court  of  bankruptcy  to  be  valued  in  accordance  with  said  sub- 
division "h"  of  section  57  of  the  bankruptcy  act  of  1898;  that  the 
value  of  said  property  so  taken  under  and  by  virtue  of  the  decree  of 
saidr  court  was  more  than  the  total  amount  due  on  said  note,  where- 
fore the  claimant  has  been  paid  in  full.  There  are  many  other  objec- 
tions set  forth  not  necessary  to  be  stated  here. 

It  appears  thj^t  the  trustee  consented  to  the  allowance  of  the  claim- 
ant's claim  by  the  court  of  bankruptcy  at  $5,451.16,  subject  to  the  ap- 
proval of  the  creditors  and  the  court.  A  meeting  of  the  creditors  of 
the  bankrupt.  Graves,  was  called  for  the  purpose  of  considering  the 
same.  Sixty-eight  creditors  have  proven  unsecured  debts  amounting 
to  upwards  of  $33,000.  Fifty-nine  creditors,  representing  between  $8,- 
000  and  $9,000,  did  not  appear  or  vote  upon  said  compromise.  Nine 
creditors,  representing  $24,917.92,  voted  in  favor  of  the  compromise, 
and  none  against  it.  Subsequently  the  matter  \yas  submitted  to  the 
referee,  who  held  that  the  property  covered  by  the  claimant's  mortgage 
must  be  treated  as  assets  of  the  bankrupt,  and  should  have  been  ad- 
ministered under  the  provisions  of  said  subdivision  "h"  of  section  57, 
the  same  as  though  it  was  a  part  of  the  bankrupt's  estate;  that  the 
claimant,  having  failed  to  follow  the  provisions  of  said  act,  has  no 
standing  in  this  court  and  declined  to  approve  said  compromise.  He 
finds  the  property  taken  by  the  claimant  is  worth  at  least  $18,000 ;  that 
the  claimant's  sale  of  the  property  is  a  conversion,  and,  it  being  with- 
out leave  of  this  court,  also  bars  his  right  of  recovery  herein ;  that  the 
proposed  amendment  in  the  proof  of  claim  amounts  to  a*  new  claim, 
and,  it  being  nearly  two  years  after  the  adjudication,  is  excluded  by 
statute. 

It  is  apparent  that  the  assets  covered  by  the  claimant's  mortgage 
cannot  be  administered  by  the  trustee  as  the  assets  of  Allen  L.  Graves, 
bankrupt.  The  mortgage  was  given  by  the  Vail  Light  &  Lumber 
Company,  which  is  a  corporation,  and  it  covers  the  property  only  of 
that  corporation.  The  referee  assumes  that,  as  the  bankrupt  Graves 
was  a  large  stockholder,  director,  and  creditor  of  that  corporation,  its 
property  may  be  included  as  Graves'  assets.  Under  this  ruling  any 
director,  stockholder,  or  creditor  of  a  corporation  becoming  bank- 
rupt would  bring  into  the  court  of  bankruptcy  the  assets  of  the  cor- 
poration. If  this  were  so,  and  two  or  more  creditors,  directors,  or 
stockholders  should  become  bankrupt  at  the  same  time,  serious  diffi- 
culties would  arise,  as  the  trustee  of  each  would  demand  the  assets 
of  the  corporation,  and,  though  the  corporation  might  be  solvent,  the 
bankruptcy  of  any  one  of  its  stockholders  or  creditors  might  put  it 
out  of  business. 

The  referee  refers  to  the  decision  of  this  court  in  the  case  of  Rut- 
land County  National  Bank  v.  Graves  (D.  C.)  19  Am.  Bankr.  Rep. 
446,  156  Fed.  168,  as  authority  in  this  case.  The  question  in  that 
case  was  whether  a  payment  made  by  the  bankrupt,  Graves,  to  the 
said  Rutland  County  National  Bank,  within  four  months  of  bank- 
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niptcy,  was  made  with  intent  to  prefer,  and  received  under  such  cir- 
cumstances as  would  charge  the  officers  of  the  bank  with  knowledge 
of  the  bankrupt's  insolvency  at  the  time  of  the  payment.  In  that 
case  it  appeared  that  the  immediate  cause  of  the  insolvency  of  Mr. 
Graves  was  the  burning  of  a  valuable  mill  belonging  to  said  cor- 
poration, the  Vail  Light  &  Lumber  Company,  after  said  claimed  act 
of  preference,  and  at  a  time  when  the  bankrupt  was  the  indorser  of 
a  large  amount  of  the  obligations  of  said  corporation.  The  question 
then  under  discussion  was  one  of  intent  on  the  part  of  the  bankrupt 
in  making  the  payment  in  question.  The  court  then  used  this  lan- 
guage: 

'•CJonnsel  for  the  trustee  forcibly  and  ably  presented  the  theory  that  there 
must  be  added  to  the  bankrupt's  personal  liabilities  his  llabUltles  on  the  Vail 
Idght  &  Lumber  Company  notes,  which  amounted  to  many  thousand  dollars. 
I  concur  In  this  view;  but  [by  clerical  error  it  is  printed  "not**]  even  then 
the  property  of  the  Vail  Light  &  Lumber  CSompany  may  be  treated  as  assets 
in  considering  Mr.  Graves*  intent  in  making  the  payment'* 

This  is  far  from  holding  that  the  assets  of  the  Vail  Light  &  Lumber 
Company  are  to  be  administered  by  the  trustee  of  said  Graves'  bank- 
rupt estate,  but  far  from  it  Said  subdivision  "h"  of  section  57  reads 
as  follows: 

"llie  value  of  securltleB  held  by  secured  creditors  shaU  be  determined  by 
converting  same  Into  money  according  to  the  terms  of  the  agreement  pur- 
suant to  which  such  securities  were  delivered  to  such  creditors  or  by  such 
creditors  and  the  trustee,  by  agreement,  arbitration,  compromise,  or  litigation 
as  the  court  may  direct  and  the  amount  of  such  value  shall  be  credited  upon 
such  claims  and  a  dividend  shall  be  paid  only  on  the  unpaid  balance.** 

t 

The  only  case  cited  by  the  referee  that  especialFy  applies  to  the 
question  of  the  application  of  property  mortgaged  by  some  outside 
party  or  a  stranger  to  secure  a  note  indorsed  by  a  bankrupt  that  at 
all  sustains  the  position  of  the  referee  in  holding  that  the  property 
of  the  Vail  Light  &  Lumber  Company,  covered  by  claimant's  mort- 
gage, must  be  treated  as  the  assets  of  the  bankrupt,  Graves,  is  In  re 
Mertens  (D.  C.)  14  Am.  Bankr.  Rep.  226,  134  Fed.  101.  This  Mer- 
tens  Case  is  a  decision  of  the  District  Court.  It  was  appealed  and  re- 
versed by  the  Circuit  Court  of  Appeals.  15  Am.  Bankr.  Rep.  362, 
144  Fed.  818,  76  C.  C.  A.  648.  Judge  Wallace,  speaking  for  the 
court,  in  his  opinion  states  as  ioUows : 

''The  provisions  of  the  present  bankrupt  act  requiring  secured  creditors 
to  surrender  preferences,  and  when  the  security  is  not  preferential  to  have  its 
value  determined,  as  a  condition  precedent  to  the  allowance  of  the  claim,  have 
no  application  to  cases  in  which  the  security  was  not  the  property  of  the 
bankrupt    •    •    •" 

In  view  of  the  language  of  Judge  Wallace  in  the  Mertens  Case,  it 
is  useless  to  cite  further  authority;  for  that  settles  the  law  on  this 
question  in  this  circuit.  In-  fact  I  can  find  no  authority,  under  any 
statute  like  subdivision  "h"  of  section  67,  that  holds  that  the  court 
of  bankruptcy  may  reject  a  claim  secured  by  mortgage  on  the  prop- 
erty of  a  stranger  without  bringing  in  the  mortgaged  property  to  be 
administered  by  the  court  of  bankruptcy,  except  two  or  three  cases 
under  the   Massachusetts  state  insolvency  statute,  and  those  cases 
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have  been  carefully  considered  by  the  federal  court  and  held  not  to 
be  authoritative.    In  re  Cram,  Fed.  Cas.  No.  3,343. 

The  fact  that  the  claimant,  in  4)resenting  his  proof  of  claim,  ten- 
dered the  property  of  the  Vail  Light  &  Lumber  Company  covered  by 
his  mortgage  to  the  consideration  of  the  bankrupt  court,  can  have 
no  effect,  because  such  an  act  does  not  give  the  court  jurisdiction  of 
the  property,  so  long  as  there  are  other  rights  involved.  There  were 
tenants,  other  stockholders,  and  creditors  of  said  corporation  having 
an  interest  in  that  property.  The  court  of  bankruptcy  could  not 
foreclose  these  rights.  Besides,  foreclosure  proceedings  were  pend- 
ing in  the  state  court  when  Mr.  Graves  filed  his  petition  and  was  ad- 
judged a  bankrupt.  It  was  perfectly  proper  for  the  claimant  to  pro- 
ceed with  his  foreclosure  to  a  decree.  Had  he  asked  leave  of  the 
court  of  bankruptcy  to  have  done  so,  he  would  have  been  informed 
that  the  bankruptcy  court  had  no  jurisdiction  over  that  property,  so 
far  as  its  title  wa3  concerned,  except  to  ascertain  its  value  and  see 
to  its  proper  application  in  payment  om  the  .note  so  indorsed  by  the 
bankrupt  whenever  said  note  may  come  under  its  jurisdiction  by 
presentment  for  allowance  against  the  bankrupt.  The  court  of  bank- 
ruptcy, in  the  exercise  of  its  equitable  powers,  may  refuse  the  claim- 
ant any  right  to  share,  or  may  reduce  the  amount  upon  which  he 
may  take  contribution,  in  dividends,  on  the  ground  that  he  has  ob- 
tained satisfaction,  in  whole  or  in  part,  out  of  property  pledged  as 
collateral  security  by  some  third  person.  Mr.  Clement  was  entitled 
to  prove  his  claim  for  the  amount  due  thereon;  but,  having  fore- 
closed on  the  property  of  another  and  obtained  full  and  complete  title 
.  thereto,  he  should  have  dividends  only  on  the  balance  after  deduct- 
ing the  value  of  the  mortgaged  property  which  he  has  received  from 
said  corporation,  which  is  his  principal  debtor.  It  being  made  to  ap- 
pear by  the  finding  of  the  referee  that  said  mortgaged  property  is 
worth  at  least  $18,000,  this  court  should  not  and  does  not  reverse  the 
referee  in  the  exercise  of  his  discretion  in  declining  to  confirm  said 
compromise. 

The  cause  is  referred  back  to  the  referee  to  find  the  balance  due  on 
'said  note  after  deducting  the  value  of  the  property  covered  by  said 
mortgage  and  taken  under  said  decree.  If  the  counsel  for  the  trus- 
tee and  the  counsel  for  the  claimant  agree  as  to  what  that  balance 
should  be,  the  referee  is  instructed  to  report  that  fact,  with  the 
amount  agreed  upon,  to  the  court. 


CX)IiUMBIA  DREDGING  CO.  v.  SANFORD  &  BROOKS  CX).,  Ina 

(District  Court,  E.  D.  Virginia.     July  3,  1008.) 

Shipping— Chabtkb—Hibino  op  Scowa— Liability  fob  Repaibs. 

Libelant  furnished  a  tug  and  three  scows  to  respondent  to  be  employed 
in  certain  dredglDg  work  at  a  stated  hire,  the  contract  providing  that  re- 
spondent should  keep  the  scows  in  as  good  repair  as  when  received,  and 
return  them  in  like  condition,  ordinary  wear  and  tear  excepted.  When 
the  scows  were  tendered,  respondent  objected  to  their  condition,  and  they 
were  extensively  repaired  by  libelant  to  fit  them  for  the  work  on  com- 
pletion of  which  repairs  they  were  accepted  and  the  hire  commenced. 
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Held,  that  respondent  could  not  charge  Ub^ant  with  the  cost  of  repairs 
made  on  them  thereafter  without  libelant's  knowledge  or  consent  or  with 
the  time  lost  while  so  laid  up ;  such  repairs  either  being  such  as  req[)ond- 
ent  was  required  to  make  under  Its  contract  or  structural  changes  made 
,  for  Its  own  advantage. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  toI.  44,  Shipping,  |  151.] 

In  Admiralty.    Suit  to  recover  for  hire  of  tug  and  scows. 

Henry  R.  Miller  and  Nat.  T.  Green,  for  libelant 
Hughes  &  Little,  for  respondent 

WADDILL,  District  Judge.  This  case  is  now  before  the  court 
upon  exceptions  to  the  report  of  Commissioner  John  B.  Jenkins,  to 
whom  the  same  was  referred  by  decree  of  April  3,  1906,  for  the  pur- 
pose of  stating  the  accounts  between  the  parties,  respecting  the  trans^ 
actions  set  up  in  the  libel  and  cross-libel  filed  herein. 

The  case  is  briefly :  The  Virginia  Dredging  Company,  under  whom 
libelant  claims  by  assignment,  on  or  about  the  24th  day  of  May,  1904, 
contracted  to  hire  the  tug  E.  J.  Codd  and  three  scows,  Nos.  9,  10, 
and  11,  to  the  respondent  Sanford  &  *Brooks  Company,  Incorporated, 
to  be  used  in  carrying  out  the  contract  between  the  latter  company 
and  the  United  States  government  for  cutting  oflE  Hospital  Point,  in 
the  Elizabeth  river,  Norfolk,  Va.  The  respondent  contracted  to  pay 
as  hire  for  the  tug  the  sum  of  $1,262  per  month,  and  also  to  furnish 
coal  for  it,  the  libelant  to  furnish  the  crew.  Respondent  likewise 
agreed  to  pay  hire  of  the  scows  at  two  cents  per  cubic  yard,  govern- 
ment measure,  per  day,  except  Sundays.  At  the  time  of  making  the 
contract,  the  tug  and  scows  were  at  New  London,  Conn.,  and  were 
to  be  delivered  as  soon  as  practicable  to  the  respondent  at  Norfolk, 
Va.,  and  respondent  agreed  to  pay  $600  on  account  of  the  towage  of 
the  plant  to  Norfolk.  The  transfer  was  regularly  made,  and  the  tug 
and  scows  turned  over  to  the  respondent  in  the  month  of  May,  1904, 
and  continued  in  its  service  for  some  14  months,  with  the  exception 
of  the  tug,  which  was  burned  on  the  2d  of  December.  The  libel  in 
this  case  is  filed  to  recover  an  alleged  balance  of  $2,426.99  for  hires 
of  the  plant,  and  also  to  recover  the  further  sum  of  $1,822.58,  with 
interest  from  October  18,  1905,  alleged  to  have  been  expended  by  the 
libelant  in  repairing  the  scows  upon  their  redelivery  to  libelant  in 
Norfolk,  at  the  termination  of  the  work,  in  order  to  put  them  in  the 
condition  in  which  they  were  when  delivered  to  the  respondent  at  the 
commencement  of  the  work,  reasonable  wear  and  tear  excepted.  The 
respondent  filed  a  cross-libel,  in  which  it  denied  all  liability  for  the 
$1,822.58,  and  insisted  that,  instead  of  owing  anything  to  libelant,  the 
libelant  was  indebted  to  them  as  follows :  (a)  For  repairs  placed  upon 
the  scows,  $1,831.98;  (b)  for  time  lost  for  scows  being  repaired, 
$1,922.60;  (c)  for  time  lost  by  tug  and  expenditures  made,  for  tug 
hired  in  lieu  of  the  E.  J.  Codd,  $694.63.  The  commissioner  allowed 
the  libelant  the  full  amount  of  $2,426.99,  balance  due  on  the  hiring,, 
and  entirely  rejected  the  libelant's  item  of  $1,822.58  for  expenditures 
for  repairs  made  upon  the  scows  after  their  return  by  the  respondent 
He  also  disallqwed  entirely  item  "c"  of  libelant's  offset,  allowed  on 
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account  of  item  "b"  $1,610.36,  and  all  of  item  "a"  of  the  offset,  mak- 
ing the  account  as  thus  passed  upon  by  him  stand  as  follows : 

Due  libelant  on  account  of  hiring $2,426M 

Due  respondent  for  repairs $1,831.08 

For  loss  of  time  wliUe  scows  being  repaired ^ 1,610.36 

$3,442.34 

— leaving  a  balance  due  by  libelant  to  respondent  of  $1,016.35,  with 
interest  from  June  1,  1905,  as  an  excess  of  the  claim  proved  by  the 
respondent  over  the  claim  of  the  libelant.  It  is  as  to  the  correctness 
of  these  findings  of  the  commissioner  that  the  court  has  to  decide. 
The  respondent  has  not  excepted  to  the  commissioner's  report,  and 
hence  no  ruling  is  necessary  as  to  the  rejection  of  item  "c"  of  its 
counterclaim,  or  of  the  reduction  made  in  item  "b,"  or  to  the  allowance 
to  the  libelant  for  the  hire  of  its  plant,  and  leaves  only  necessary  for 
consideration  the  propriety  of  his  rulings,  first,  in  rejecting  the  libel- 
ant's claim  of  $1,822.58  for  repairs  to  the  scows  after  their  return; 
second,  for  the  allowance  of  $1,831.98  to  the  respondent  for  repairs 
done  upon  the  scows  pending  the  work,  and  of  $1,610.36  for  loss  of 
time  while  the  repairs  were  beipg  made  on  the  scows. 

The  conclusion  reached  by  the  court  is  that  the  commissioner  was 
right  in  rejecting  the  claim  of  libelant  for  $1,822.58  for  repairs  made 
on  the  scows  after  their  return,  and  that  the  exception  to  his  report  in 
that  respect  should  be  overruled.  It  is  true  that  the  libelant  spent 
this  sum  before  again  putting  them  in  commission,  but  it  does  not  nec- 
essarily follow  that  the  respondent  had  not  reasonably  complied  with 
its  undertaking  to  keep  them  in  as  good  repair  as  when  received,  ordi- 
nary wear  and  tear  excepted.  Certain  it  is  that  the  libelant  should 
have  had  this  question  settled  at  the  time  the  scows  were  returned, 
and  not  have  received  them  and  made  the  repairs  without  notice  to 
the  respondent.  The  allowance  to  respondent  of  the  sum  of  $3,442.34 
for  work  done  upon  the  scows  pending  the  progress  of  the  work, 
and  for  loss  of  time  while  such  repairs  were  being  made,  presents  for 
the  consideration  of  the  court  the  true  meaning  of  the  agreement  un- 
der which  these  scows  were  hired,  and  whether  or  not  the  particular 
work  charged  for  was  what  respondent,  and  not  the  libelant,  should 
have  done,  and,  if  the  libelant  is  responsible  at  all,  whether  the  lia- 
bility extends  to  all  of  the  repairs  in  question,  and  whether  the  charges 
for  loss  of  time  incident  to. the  work  are  reasonable.  The  court  is 
quite  clear  that  the  libelant  is  in  no  manner  liable  for  repairs. of  a 
structural  character  upon  the  scows  found  by  the  respondent  during 
the  progress  of  the  work,  to  be  desirable  for  its  particular  business  in 
hand,  and  the  court  is  likewise  clear  that  the  allowance  of  $1,610.36 
for  loss  of  time  of  these  scows  while  putting  $1,831.89  of  work  upon 
them  is  unreasonable.  Sovereign  of  the  Seas  (D.  C.)  139  Fed.  812. 
Should  2tn  allowance  be  made  at  all  on  account  of  these  items  of  off- 
set, that  made  on  account  of  repairs  should  be  modified  so  as  to  ex- 
clude the  cost  of  the  structural  changes  aforesaid,  and  the  allowance 
for  lay-off  during  the  repairs  and  changes  should  be  materially  reduc- 
ed. A  striking  illustration  of  this  is  found  in  the  charge  of  $873.12 
for  51  days'  loss  of  work  on  scow  No.  10  at  $17.12  pdr  day,  whereas 
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the  cost  of  the  work  covering  the  same  period  was  $9.12  per  day, 
aggregating  $465.04 ;  in  other  words,  an  allowance  of  51  days  to  do 
$465  of  work,  and  charging  for  such  time  $17.12  per  day  for  the  lay- 
off of  the  vessel,  giving  the  respondent  a  handsome  bonus  for  keeping 
the  scow  in  the  repair  shop,  instead  of  in  the  water.  No  formal 
charter  party  was  entered  into  between  the  parties  for  the  hiring  of 
the  plant,  and  what  was  the  real  undertaking  between  them  can  only 
be  ascertained  from  the  correspondence  on  the  subject,  in  the  light 
of  the  verbal  explanations  made  by  the  actors  of  what  occurred  at  the 
time  of  the  transaction  in  question.  In  the  letter  of  23d  of  April, 
1904,  from  respondent's  vice  president  to  the  president  of  the  libelant 
company,  it  is  said : 

"Confirming  our  conversation  of  tliis  morning  over  the  long  distance  phone, 
beg  to  state  that  we  agree  to  take  your  tugboat  B.  J.  Codd  at  $1,200  per  month, 
we  to  furnish  coal,  and  your  three  scows,  Nos.  9,  10  and  U  at  2^  per  cubic 
yard  per  day  on  government  measurement,  it  being  understood  that  we  will 
keep  the  scows  in  as  good  repair  as  they  are  when  received  and  return  them 
in  like  manner,  ordinary  wear  and  tear  excepted.  It  is  also  understood  that 
you  should  deliver  these  scows  and  tugboat  to  us  at  Norfolk  as  soon  as  it  is 
practicable  to  do  so,  and  you  are  to  pay  $1,400  for  towing  them  from  New 
London,  Conn.,  to  Norfolk,  of  which  amount  we  agree  to  pay  $C00,  provided  we 
keep  the  scows  for  six  months  or  longer ;  or  if  you  require  the  use  of  them  soon- 
er that  we  are  to  pay  $100  of  the  $600  for  each  month  that  we  keep  them — that, 
if  we  keep  the  scows  one  month,  we  would  pay  you  $100  of  this  tow  bill. 
If  we  keep  them  three  months,  we  pay  you  $300  of  this  tow  bill,  and  so  on. 
You  have  the  privilege  of  taking  them  back  at  any  time  by  giving  ua  reason- 
able notice  that  you  want  them.  By  reasonable  notice  we  understand  that 
you  would  give  us  ten  days*  notice.  Of  course,  we  should  prefer  a  longer 
notice  if  convenient  for  you  to  give  it  to  us." 

A  change  was  made  from  $1,200  to  $1,262  for  the  hire  of  the  tug 
in  subsequent  correspondence,  and  it  was  agreed  that  the  respondent 
would  retain  the  plant,  unless  libelant  called  for  its  return,  upon  no- 
tice as  contemplated  in  the  letter  above,  during  the  period  of  the 
government  work  in  removing  Hospital  Point,  and  the  question  of 
libelant's  having  the  scows  properly  treated  with  a  view  of  preventing 
destruction  from  worms  was  considered  and  agreed  upon.  The  lan- 
guage of  this  letter,  which  embodied  the  substance  of  the  understand- 
ing between  the  parties,  seems  too  plain  to  admit  of  serious  doubt.  It 
clearly  contemplated  the  delivery  to  and  acceptance  of  the  plant  by 
the  respondent  in  a  "seaworthy"  or  what  might  be  more  properly  de- 
scribed as  stated  by  respondent's  witness  McCoy,  a  shipbuilder,  a 
"good  working  condition  for  the  work  they  were  to  do  there,"  mean- 
ing the  removal  of  mud  from  the  cut  off  in  question,  within  the  har- 
bor of  Norfolk.  This  plant  was  brought  down  from  New  London  to 
Norfolk,  and  turned  over,  to  respondent's  representatives;  but  the 
question  of  the  condition  of  the  scows  was  raised,  and  fully  considered 
before  their  formal  acceptance,  and  the  libelant  spent^some  $3,000,  and 
as  much  as  $1,500  on  a  single  scow,  being  scow  No.  10,  to  place  them 
in  satisfactory  condition  for  the  work  in  hand,  and,  with  a  view  of 
arriving  at  an  understanding  as  to  the  delivery  and  acceptance  of  the 
scows,  a  meeting  was  held  between  the  parties  in  the  city  of  Baltimore 
on  the  23d  of  May,  1904,  at  which  the  matter  was  settled,  and,  to  the 
end  of  having  no  misunderstanding,  the  vice  president  of  the  respond- 
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ent  then  and  there  addressed  to  the  president  of  the  predecessor  of  the 
libelant  the  following  communication : 

"Dear  Sir:  Referring  to  our  Interview  to-day,  we  uDderstand  the  following 
to  be  the  result:  We  agree  to  pay  you  for  tug  Oodd  $1,262  a  month  Instead 
of  $1,200.  In  regard  to  the  scow  hire,  we  agree  to  pay  you  for  the  yardage 
that  the  scows  have  produced  in  accordance  with  the  statement  enclosed  here- 
with, it  being  understood  that  we  will  not  take  the  three  scows  until  they  are 
finally  overhauled  and  turned  over  to  us,  No.  11  having  been  completed  and 
turned  over  to  us  on  the  16th  instant  No.  .9  we  imderstand  was  turned  over 
to  us  on  Saturday  last,  May  2l8t,  and  No.  10  is  now  under  repairs." 

By  subsequent  correspondence  it  is  shown  that  scow  No.  10  was 
accepted  on  June  21, 1904. 

The  repairs  charged  for,  and  which  form  the  subject  of  the  excep- 
tion under  consideration,  were  all  made  subsequent  to  this  final  ac- 
ceptance of  the  scows,  and  at  periods  covering  from  one  to  five  months 
thereafter,  and  in  the  opinion  of  the  court  the  changes  are  made  up 
chiefly  of  such  items  of  repairs  as  became  necessarily  incident  to  the 
working  of  the  scows,  or  of  improvements  rather  of  a  permanent 
character  in  the  structural  make-up  of  the  scows  which  respondent  saw 
fit  to  make  for  its  own  convenience,  and  the  better  handling  of  the 
same.  Manifestly  improvements  of  the  latter  kind  could  not  be  made 
at  libelant's  cost,  and  without  its  knowledge  and  consent,  and  those 
of  the  former  class  were  clearly  such  as  the  contract  of  hire  contem- 
plated the  bailee  should  make.  Whether  it  be  that  the  understanding 
between  the  parties  meant  that  the  scows  should  be  in  a  "seaworthy" 
or  in  a  "good  working  condition  for  the  work  they  were  to  do  there," 
this  condition  evidently  had  relation  to  the  time  of  their  acceptance, 
and  not  that  they  were  always  to  remain  so  during  the  indefinite  period 
of  the  hire,  and  that  they  were  to  be  so  maintained  by  the  libelant. 
Such  a  view  is  not  only  inconsistent  .with  the  plain  terms  of  the  under- 
taking, but  at  variance  with  everything  that  was  done.  Had  that 
been  the  idea  of  the  parties,  the  question  of  the  condition  of  the  scows 
at  the  time  of  acceptance  would  have  been  utterly  immaterial,  as  the 
respondent  woiald  simphr  have  had  to  lay  off  the  scows  for  repair 
at  libelant's  expense.  The  letter  last  copied  of  May  23,  1904,  con- 
tains this  significant  language-: 

"It  being  understood  that  we  wUl  not  take  the  three  scows  until  they  are 
finally  overhauled  and  turned  over  to  us."  , 

And  in  the  first  letter  above  copied  of  April  23,  1904,  is  this  provi- 
sion: 

"It  being  understood  that  we  will  keep  the  scows  in  as  good  repair  as  they 
are  when  received,  and  return  them  in  like  manner,  ordinary  wear  find  tear 
excepted." 

The  repairs  and  improvements  charged  for  being  either  of  the  kind 
for  which  libelartt  should  not  be  held  responsible,  or  of  the  character 
that  respondent,  and  not  the  libelant,  should  have  made,  the  exceptions 
to  the  commissioner's  report  allowing  $1,831.98  therefor  and  $1,610.36 
for  loss  of  time  of  the  scows  while  repairs  were  being  made,  should 
be  sustained,  and  from  this  it  follows  that  a  decree  should  be  entered 
in  libelant's  favor  for  $2,426.99,  instead  of  $1,015.35  in  favor  of  re- 
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spondent,  with  interest  from  June  18,  1905.  This  would  at  least  seem 
to  be  more  in  keeping  with  the  meting  out  of  justice  between  the  par- 
ties. To  sustain  the  report  would  be  to  allow  the  respondent  who 
chose  to  retain  the  scows  in  his  possession  to  get  them  free  of  rent  to 
the  extent  of  the  amount  sued  for  of  $2,426.99,  to  have  a  decree  over 
against  libelant  for  $1,015.35,  and  the  latter  to  lose,  in  addition,  the 
sum  of  $1,822.58  found  necessary  to  be  expended  to  put  the  scows 
in  working  condition  at  the  time  of  their  return. 

The  court  is  not  unmindful  of  the  weight  that  should  be  given  to  a 
master's  report,  but  cannot  see  its  way  dear  to  follow  the  conclusions 
reached  in  this  case,  as  the  same  are,  in  the  judgment  of  the  court, 
plainly  erroneous,  and  hence  should  not  be  adopted.  The  Carib  Prince, 
170  U,  S.  655,  658,  18  Sup.  Ct.  753,  42  L.  Ed.  1181 ;  The  Wildcroft, 
201  U.  S.  378,  387,  26  Sup.  Ct.  467,  50  L.  Ed.  794;  The  Sappho, 
94  Fed.  545,  36  C.  C.  A.  395. 

A  decree  may  be  entered  carrying  out  the  views  herein  expressed. 


UNITED  STATES  T.  SIXTY-SIX  CASES  OF  CHEESE  et  al. 

UNITED  STATES  T.  SEVENTY-NINE  BAGS  OF  CHEESE. 

(DlBtrlct  Court,  E.  D.  New  York.    February  22,  1908.) 

Customs  Duties— Fobfbitube— Completed  Fbaud. 

Construing  Customs  Administrative  Act  June  10.  1890,  c.  407,  i  '9,  26 
Stat.  185  (U.  S.  Comp.  St.  1901,  p.  1895),  providing  that  If  any  person 
"shall  make  or  attempt  to  make  any  entry  of  imported  merchandise  by 
means  of  any  fraudulent  or  false  Invoice,  •  •  •  by  means  whereof 
the  United  States  shall  be  deprived  of  the  lawful  duties,  ♦  •  ♦  such 
merchandise  •  ♦  ♦  shall  be  forfeited,"  held,  that  it  is  not  essential 
.  that  there  should  be  a  completed  fraud  upon  the  United  States,  but  that 
It  is  enough  if  the  act  or  attempt  is  of  a  character  calculated  to  deprive 
the  United  States  of  duty. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  15,  Custdms  Duties, 
§§  263,  264.] 

In  Rem.    On  information  for  forfeiture. 

The  full  titles  of  these  two  cases  are  United  States  v.  Sixty-Six 
Cases  of  Cheese,  Fifty  Cases  of  Cheese,  and  Twenty-Five  Bags  of 
Cheese  (Constantine  M.  Crapsitis,  Claimant),  and  United  States  v. 
Seventy-Nine  Bags  of  Cheese  (Michael  Pollis,  Claimant). 

William  J.  Youngs,  U.  S.  Atty.,  and  S.  Brewster  Strong,  Asst.  U. 
S.  Atty. 
Everit  Brown,  for  claimants. 

CHATFIELD,  District  Judge.  An  information  has  been  filed 
against  a  certain  quantity  of  cheese  seized  by  the  agents  of  the  Treas- 
ury Department  after  entry.  The  cheese  had  been  imported  subject  to 
a  specific  duty,  and  the  formal  entry  at  the  Custom  House  is  charged 
to  have  been  made  by  means  of  a  certain  false  and  fraudulent  invoice, 
known  to  the  importer  to  be  false,  in  that  the  quantity  of  cheese  was 
understated.  The  forfeiture  is  based  upon  the  provisions  of  Act  Cong. 
June  10,  1890,  c.  407,  §  9,  26  Stat.  135  (U.  S.  Comp.  St.  1901,  p.  1895). 
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Criticism  of  this  information  is  made  because  no  all^;atian  is  con- 
tained therein  showing  a  completed  fraud  upon  the  United  States. 
This  is  based  upon  the  decision  in  the  case  of  United  States  v.  Ninety- 
Nine  Diamonds,  139  Fed.  96X,  965,  72  C  C  A.  9,  13,  2  Lw  R.  A. 
(N.  S.)  1B5,  in  which  the  court  says: 

"Section  9  creates  and  prescribes  a  pimishjnent  for  no  act  wiildi  does  not 
depriTe  tlie  United  States  of  some  of  its  lawful  duUea.** 

The  language  of  section  9  is: 

*Tbat  if  any  owner,  importer,  consignee,  sgent,  or  other  person  shaU 
make  or  attempt  to  make  any  entry  of  imported  merchandise  by  means  of 
any  fraodnlent  or  false  invoice,  *  *  *  by  means  wheoeof  the  United  States 
shall  be  deprived  of  the  lawful  duties  or  any  portion  thereof,  accming  npon 
the  merchandise  or  any  portion  thereof,  embraced  or  referred  to  in  sncfa  in- 
voice,   •    •    •    such  merchandise    •    •    •    shaU  be  forfeited.    •    •    •  • 

The  case  of  United  States  v.  Ninety-Nine  Diamonds,  supra,  dis- 
cusses what  may  be  the  effect  of  the  words  "by  means  whereof  the 
United  States  shall  be  deprived  of  the  lawful  duties,"  and,  while  it 
applies  these  words  to  every  portion  of  the  statute,  the  entire  deci- 
sion is  directed  to  the  point  that  an  actual  defrauding  of  the  govern- 
ment must  be  involved  in  the  consequences  of  the  fraudulent  act 
On  page  971  of  139  Fed.,  page  19  of  72  C.  C.  A.  (2  L.  R.  A.  [N.  S.J 
185),  the  court  uses  the  following  language: 

*'As  there  Is  no  evidence  that  it  deprived,  or  was  Intended  to  deprive,  the 
government  of  any  of  its  revenues,  the  use  of  it  did  not  constitute  an  offense 
under  the  law." 

The  prior  cases  of  United  States  v.  Cutajar  (C.  C)  60  Fed.  744,  and 
United  States  v.  Rosenthal  (C.  C.)  126  Fed.  766,  are  in  point,  and  are 
not  overruled  by  the  case  of  United  States  v.  Ninety-Nine  Diamonds, 
supra,  which  differs  from  them  on  the  other  proposition.  The  case  of 
United  States  v.  Boyd,  24  Fed.  692,  seems  to  more  nearly  state  (at 
page  694), the  effect  of  section  9,  in  so  far  as  the  question  now  under 
discussion  is  concerned.    The  court  says : 

"If  the  act  or  attempt  is  to  enter  merchandise  by  a  false  statement,  etc,  of 
a  character  which  is  calculated  to  deprive  the  United  States  of  duty,  the 
statute  is  satisfied.  The  use  of  the  future  teuse  is  consistent  with  this  in- 
terpretation. If  the  statute  had  used  the  word  *will,*  Instead  of  'shalV  no 
one  would  doubt  that  this  would  be  the  meaning." 

While  this  case  arose  under  the  former  statute,  nevertheless  the 
language  considered  is  entirely  the  same,  and  the  decision  applicable 
to  the  present  situation. 

The  exceptions  to  the  information  wijl  be  overruled. 
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UNITBID   STATES  ▼.  TWENTY  BOXES  OF  OHEESE. 

17mTE2D  STATES  y.  TWO  HUNDRED  AND  TEN  HALF-OASES  OF  FIGS 

et  al. 

(District  Court;  B.  D.  New  York.    April  4,  1908.) 

1.  Customs  Dutibsh-Fobfbitubb— FRAUDTTiiENT  Entbt— Falbb  Statement  bt 

SiiiPFEft— Innocence  of  Person  Making  Entby. 

Where  merchandise  Is  innocently  entered  by  a  person  on  an  invoice 
fraudulently  made  out  by  the  foreign  shipper,  it  is  not  liable  to  for- 
feiture under  Customs  Administrative  Act  June  10,  1890,  c.  407,  §  9, 
26  Stat  135  (U.  S.  Comp.  St  1901,  p.  1895),  providing  such  penalty  where 
an  importer  "or  other  person"  makes  a  customs  entry  of  Imports  **by 
means  of  any  fraudulent  or  false  invoice,**  etc. 

2.  Same— False  Statement  of  We iQjrr— Consummation  of  Fbaud. 

Under  Customs  Administrative  Act  June  10,  1890,  c.  407,  §  9,  26  Stat 
135  (U.  S.  Comp.  St  1901,  p.  1895),  providing  for  forfeiture  of  imports 
eutered  by  means  of  a  false  invoice,  etc.,  the  falsification  must  be  such 
that  if  couRummated  It  would  deprive  the  United  States  of  lawful  duties. 
But'  if  by  itself,  without  further  wrongful  acts,  it  could  not.  In  the 
regular  course  of  procedure,  produce  such  result,  forfeiture  is  not  in- 
curred, even  though  there  may  have  been  wrongful  intent 

In  Rem.    On  exceptions  to  informations  for  forfeiture. 

William  J.  Youngs,  U.  S.  Atty.  (S.  Brewster  Strong,  Asst.  U.  S. 
Atty.,  of  counsel). 

Hatch  &  Clute  (Walter  F.  Welch,  of  counsel),"  for  claimant. 

CHATFIELD,  District  Judge.  Certain  property,  consisting  in  one 
case  of  20  boxes  of  cheese,  and  in  the  other  of  210  half-cases  of  figs 
and  59  cases  of  figs,  has  been  seized  by  the  officers  of  the  customs 
service,  and  the  United  States  attorney  for  the  Eastern  district  of 
New  York  has  filed  a  separate  information  asking  for"  the  forfeiture 
of  these  goods,  alleging  ^  violation  of  the  provisions  of  Act  Cong. 
June  10,  1890,  c.  407,  §  9,  26  Stat  135  (U.  S.  Comp.  St  1901,  p. 
1895).  The  language  of  this  section  has  been  recently  interpreted  by 
this  court,  with  reference  to  the  meafting  of  the  words  "making  or  at- 
tempting to  make  an  entry,"  and  it  was  there  held  that  the  false  in- 
voice or  false  statement  by  means  of  which  the  entry  was  made  must 
be  of  such  a  character  that,  if  consummated,  the  falsification  would 
deprive  the  United  States  of  some  of  the  lawful  duties  accruing  upon 
the  merchandise. 

So  far  as  the  present  information  against  210  half-cases  of  figs 
and  59  cases  of  figs  is  concerned,  the  form  of  the  allegation  is  the 
same  as  in  the  former  case,  and  is,  in  eflfect,  that  a  seizure  has  been 
made  of  certain  goods  entered  by  one  Theodore  Economu,  as  importer, 
owner,  and  agent,  with  intent  to  defraud  the  revenue  of  the  United 
States,  by  declaring  in  the  invoice  and  entry  a  smaller  weight  of  figs 
than  the  amount  which  the  said  Economu  knew  was  contained  in  the 
cases,  with  the  further  allegation  that  thereby  the  said  Economu  in- 
tended and  attempted  to  defraud  the  United  States  of  a  portion  of  the 
duties  due  upon  that  merchandise. 

The  information  against  the  20  boxes  of  cheese,  on  the  other  hand, 
contains  a  statement:  That  a  seizure  has  been  made  of  20  certain 
1(53  F.--24 


Digitized  by 


Google 


370  163  FEDERAL  REPORTER. 

boxes  of  cheese,  of  the  value  of  $1,193.39,  entered  by  one  Theodore 
Economu,  on  the  26th  day  of  December,  190T,  under  entry  No.  342,- 
585,  the  merchandise  having  been  imported  by  means  of  the  steamer 
Alice,  from  a  foreign  port,  to  wit,  Patras,  Greece;  that  on  the  27th 
day  of  November,  1907,  at  Calamata,  Greece,  one  Michalakeas  was 
"the  owner,  importer,  and  consignee"  of  the  said  merchandise,  and  did 
then  make  the  required  invoice,  wherein  the  said  Michalakeas  did 
declare  an  intention  to  enter  the  goods  at  the  port  of  New  York; 
that  the  weight  of  the  said  20  boxes  of  cheese  was  1,282  kilograms, 
when  in  fact  the  actual  weight  was  1,770  kilograms,  as  the  said  Mich- 
alakeas well  knew;  that  the  said  Michalakeas  made  a  false  invoice, 
with  the  intent  to  deprive  the  United  States  of  lawful  duties  upon  a 
portion  of  the  merchandise  upon  entry  at  the  port  of  New  York; 
and  that  thereby  the  said  Michalakeas  was  guilty  of  making  a  false 
and  fraudulent  statement  of  the  weight  of  the  said  cheese,  whereby 
the  United  States  was  to  be  deprived  of  a  portion  of  the  lawful  duties 
thereon. 

Objection  is  raised  to  each  of  these  bills  of  information  on  one 
ground,  while  a  second  or  further  objection  is  made  to  the  latter  bill 
with  respect  to  the  20  boxes  of  cheese.  These  objections  must  be 
taken  up  separately. 

Considering  first  the  second  objection  to  the  information  relating 
to  the  20  boxes  of  cheese,  let  us  consider  what  violation  or  ground  of 
forfeiture  is  charged.  The  information  sets  forth  a  wrongful  act 
upon  the  part  of  said  Michalakeas,  at  a  Grecian  port,  and  that  the 
false  invoice  was  made  with  the  intent  to  have  the  United  States  de- 
prived of  certain  duties  when  the  goods  should  be  entered  at  the  port 
of  New  York. 

Section  9  of  the  Customs  Administrative  Act  provides  substantially 
as  follows: 

"If  any  owner,  importer,  consignee,  agent,  or  other  person  shall  make  or 
attempt  to  make  any  entry  of  imported  merchandise  by  means  of  any  fraudu- 
lent or  false  invoice,  *  *  *  or  by  means  of  any  false  statement,  written 
or  verbal,  ♦  ♦  ♦  or  shall  be  guilty  of  any  wlllfal  act  or  omission  by  means 
whereof  the  United  States  shall  be  deprived  of  the  lawful  duties,  or  any  por- 
tion thereof,  accruing  upon  the  merchandise,  •  •  ♦  such  merchandise,  or 
the  value  thereof,  to  be  recovered  from  the  person  making  the  entry,  shall  be 
forfeited,  ♦  •  •  and  such  person  shall,  noon  conviction,  be  fined  for  such 
otTense    •    •    •    or  be  imprisoned.    •    •    •  >» 

It  will  be  noted  that  there  is  no  provision  in  this  statute  requiring 
knowledge  on  the  part  of  the  "person"  referred  to,  except  in  so  far 
as  such  knowledge  is  necessarily  inferred  from  such  language  as  "will- 
ful act,"  "false  invoice,"  "false  statement,"  and  "fraudulent  practice.*' 
The  section  is  one  in  which,  under  some  circumstances,  knowledge 
and  wrongful  intent  might  be  a  necessary  inference  from  the  act  it- 
self. On  the  other  hand,  the  language  of  the  statute  is  capable  of  the 
interpretation  that  the  falsity  and  fraudulent  quality  of  the  paper  or 
information  is  macje  the  basis  of  the  forfeiture,  and  that  the  goods 
of  a  consignee  or  person  making  the  entry  might  be  forfeited  and  the 
amount  recovered,  because  of  the  fraud  of  some  other  person,  even 
in  the  event  of  entire  innocence  of  that  fraud  in  the  mind  of  the  per- 
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son  entering  the  goods.  So  far  as  the  criminal  provisions  of  the  sec- 
tion are  concerned,  scienter  is  not  made  a  necessary  allegation,  except 
in  so  far  as  the  acts  prohibited  imply  some  responsibilities,  in  order  to 
make  out  any  offense  whatsoever.  As  in  many  other  statutes,  if  a  per- 
son shuts  his  eyes  to  wrongdoing,  or  becomes  a  party  to  the  transac- 
tion, in  such  a  way  as  to  make  himself  responsible  for  the  consequen- 
ces, his  knowledge,  or  lack  of  knowledge,  of  the  actual  wrongdoings  • 
may  be  immaterial.  The  government  seems  to  have  proceeded  on  this 
theory  in  charging  fraudulent  practice  against  Michalakeas,  in  Greece,, 
and  in  demanding  forfeiture  because  of  this  fraud,  with  no  allegation 
of  fraud  or  guilty  knowledge  on  the  part  of  Economu,  who  actually 
entered  the  goods  m  the  United  States. 

This  pointy  however,  has  been  recently  passed  upon  adversely  in 
the  case  of  One  Silk  Rug  (decided  by  the  United  States  Circuit  Court 
of  Appeals,  Third  Circuit,  upon  the  30th  day  of  January,  1908,  and 
printed  so  far  only  in  the  form  of  Treasury  Decision  No.  28,779)  158 
Fed.  974.  The  Circuit  Court  of  Appeals  states  the  position  of  the 
government,  in  that  case,  substantially  as  outlined  above  to  be  the 
government's  position  in  tJhe  case  at  bar,  and  then  uses  the  following 
language : 

"We  cannot  accede  to  such  a  construction.  Thici  statute  must  be  construed 
as  a  whole.  *  *  *  The  statute,  down  to  the  last  four  lines,  •  •  •  had 
to  do  whoHy  with  the  forfeiture  proceeding,  •  ♦  •  To  determine  who 
*8uch  person'  and  what  *eQeh  offense'  is,  we  resort  to  the  forfeiture  clause. 
It  follows  therefore  that  unless  such  forfeiture  clause  requires  a  guilty 
scienter  and  intent  on  the  part  of  the  forfeitor,  Congress  had,  by  the  crime 
clause,  subjected  to  fine  and  tmprisonmeut  one  guiltless  of  criminal  intent" 

The  court  then  says  that  the  words  "fraudulent,"  "false,"  and  "will- 
ful," quoted  above,  imply  the  necessity  of  a  guilty  scienter  and  intent, 
and  that  the  remedy  lies  in  legislative  amendment  rather  than  in  a. 
different  construction. 

This  decision  is  at  present  the  authoritative  determination  of  the 
courts  upon  this  section,  and  should  be  controlling  in  the  present  case. 
The  information  in  question,  however,  is  not  to  be  considered  insuffi- 
cient, solely  because  of  this  failure  to  allege  scienter.  The  allegations 
do  not  show  falsity  as  to  matters  which  by  themselves  would  occasion 
any  fraud  upon  the  United  States,  nor  eflfect  the  deprivation  of  any 
duty.  The  falsity  alleged  consisted  of  an  understatement  of  weights 
of  articles  which  are  subject  to  a  specific  duty,  and  in  which  the  final 
liquidation  of  that  duty  must  be  taken  into  account  before  it  can  bie 
determined  whether  the  United  States  would  be  or  actually  was  de- 
prived of  any  part  of  that  duty.  Exceptions  are  taken  to  each  of  the 
informations  on  this  ground,  and  as  has  been  said,  following  the 
language  of  the  case  of  United  States  v.  Boyd  (C.  C.)  24  Fed.  692, 
the  fraudulent  act  must  be  one  which  is  calculated  to  deprive  the 
United  States  of  duty,  in  order  to  satisfy  the  statute.  And  in  the 
case  of  United  States  v.  Ninety-Nine  Diamonds,  139  Fed.  961,  72  C. 
C.  A.  9,  2  L.  R.  A^  (N.  S.)  185,  the  court  holds  that  a  mere  immaterial 
false  statement,  from  which  no  deprivation  could  result,  is  insuffi- 
cient to  bring  the  act  within  the  law.  The  tax  to  be  paid  is  ultimately 
determined  from  a  return  made  by  the  weigher  or  other  official  who- 
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examines  and  certifies  the  dutiable  amounts  or  quantities  of  goods. 
The  duty  is  not  finally  figured  out  from  the  invoice,  and,  without  the 
assistance  of  some  further  fraud  or  collusion  on  the  part  of  the  gov- 
ernment employes,  a  mere  misstatement,  in  the  invoice,  of  the  quantity 
of  goods  in  the  importation,  would  result  neither  in  any  fraud  upon 
the  United  States,  nor  any  deprivation  of  duty.  Government  officers 
Ynust  be  presumed  to  do  their  duty,  and  informations  charging  a  devia- 
tion from  the  regular  course  of  procedure  must  show  a  wrongful  act 
or  succession  o'f  wrongful  acts,  from  which  the  deprivation  of  duty 
would  result,  if  the  attempt  should  not  be  frustrated.  If  known  to 
the  importer  or  consignee,  and  included  by  him  with  fraudulent  in- 
tent, such  use  of  the  false  invoice  might  be  one  step  in  an  attempt  to 
-defraud  the  United  States,  but  the  full  attempt  should  be  charged. 

The  informations  in  question  do  not  even  allege  that  the  govern- 
ment was  or  would  be  deprived  of  any  duty,  nor  that  the  false  in- 
voice could  have  any  effect,  or  was  or  would  be  used  for  liquidating 
the  duty.  The  allegation  of  each  information  is  that  the  false  invoice 
was  used  in  making  an  entry,  with  the  intent  in  the  person  using  it 
to  deprive  the  United  States  of  a  portion  of  the  lawful  duty  accruing 
on  the  goods  entered.  The  information  alleges  wrongful  intent,  as 
if  a  criminal  charge  was  the  object  of  the  allegations,  but  no  other 
purpose  or  plan  of  operation,  by  which  deprivation  of  duties  or  loss 
was  or  could  be  the  result,  is  stated  or  suggested.  An  allegation  of 
intent  to  commit  a  crime,  without  any  allegation  as  to  the  commis- 
sion of  the  crime,  nor  any  statement  of  such  facts  as  would  consti- 
tute commission  or  an  attempt  at  commission,  i$  not  of  itself  suffi- 
cient, either  for  the  purpose  of  prosecution,  nor  as  an  information  in 
a  civil  case.  The  exceptions  being  in  effect  a  demurrer,  and  the  al- 
legations of  the  information  therefore  to  be  taken  as  true,  neverthe- 
less these  allegations  must  be  construed  carefully,  as  they  are  all  from 
which  the  court  can  determine  the  facts  included  in  the  charge. 

In  such  a  situation,  where  allegations  of  further  supposititious  facts 
have  to  be  inferred,  the  information  must  be  held  defective. 


THE  WASHTENAW. 

(District  Ctourt.  E.  D.  New  York.    July  11, 1908.) 

1.  Admibaltt— Pleading — Sufficiency  op  Answers  to  Intebbooatobiss. 

Answers  by  a  claimant  In  admiralty  to  Interrogatories  in  an  amended 
libel  demanding  particulars  in  respect  to  allegations  of  fraud  in  the 
answer,  stating  certain  of  such  particulars,  and  that  as  to  the  others 
claimant  has  no  knowledge  or  information,  but  expects  to  prove  the  al- 
legations from  croschexamination  of  libelant's  witnesses  and  from  an  ex* 
amination  of  its  books,  are  not  subject  to  exception  for  insufficiency, 
especially  where  libelant  resists  a  motion  by  claimant  to  be  permitted  to 
make  such  examination. 

2l  Sams— Po webs  of  Coubt— Disco vebt. 

A  court  of  admiralty  has  powers  as  broad  as  those  of  a  court  of 
equity  to  compel  the  production  of  books  and  papers,  and,  if  satisfied 
of  the  justice  of  the  application,  by  aflldayit  or  otherwise,  may  require 
such  production  on  motion. 


Digitized  by 


Google 


THE  WASHTENAW.  373 

3L  AjCCOVftt  STATED-OORGLITBIVENEBS— IliPKAOHMSNT  VOB  FbAUB. 

A  Stated  account  Is  not  conduslye,  but  may  be  Impeached  for  fraud. 
[Ed.  Note.-— For  caaes  In  point,  see  Cent  Dig.  yoL  I»  Ajccount  Stated,  i§ 

4.  Abmibaltt— Bight  to  Discovebt. 

Where  a  suit  In  admiralty  to  recover  on  a  contract  for  repaira  made 
on  a  ressel  and  on  an  account  for  extras,  in  which  the  claimant  alleges 
fraud,  has  been  referred  to  a  special  commissioner  to*  take  proofs,  the 
claimant  is  not  entitled  to  an  order  op  the  libelant  for  the  production 
of  books  and  papers  in  advance  of  such  hearing  on -which  it  may  obtain 
such  production  on  motion  or  by  a  subpcena  duces  tecum. 

In  Admiralty.  On  motion  for  order  for  production  of  books  and 
papers  and  exception  to  answer. 

White  &  Case  (Charles  J.  Fay,  of  counsel),  for  libelant. 
Sullivan  &  Cromwell  (William  J.  Curtis  and  Henry  H.  Pierce,  of 
counsel),  for  claimant. 

CKD\TFIELD,  District  Judge.  Two  motions  are  before  the  court; 
one  by  the  claimant  for  an  order  directing  the  libelant  to  permit  the 
claimant  to  inspect  the  books,  documents,  and  papers  of  the  libelant,  ^s 
to  certain  entries  in  its  time  books,  material  books,  pay  rolls,  cash 
books,  ledgers,  etc.,  and  the  other  by  the  libelant  upon  exceptions  to 
the  answers  of  the  claimant  to  certain  interrogatories  annexed  to  the 
amended  libel  in  the  action.  The  second  motion  will  be  considered 
first. 

The  libelant  has  sued  .for  work  alleged  to  have  been  done  under, 
contract,  and  as  extras,  in  the  repair  of  a  vessel  called  the  Washtenaw. 
The  libelant  has  claimed  that  it  has  furnished  accounts  to  the  claimant, 
and  that  these  have  been  accepted,  and  that  the  amount  claimed  is  due 
as  the  balance  of  an  account  stated.  The  claimant  has  answered,  deny- 
ing that  the  work  was  done,  and  further  allegping  fraud  on  the  part 
of  the  libelant  in  obtaining  the  approval  of  the  various  accounts  upon 
which  the  account  stated  is  based.  The  libelant  has  thereupon  de- 
manded, through  its  interrogatories,  particulars  of  the  items  claimed 
to  be  fraudulent,  and  with  respect  to  which  fraud  is  claimed.  In  an- 
swer to  these  interrogatories,  the  claimant  has  specified  some  allega- 
tions and  has  denied  any  knowledge  or  information  as  to  the  particu- 
lars of  the  other  allegations,  but  has  answered  that  it  expects  to  prove 
these  from  cross-examination  of  the  libelant's  witnesses,  and  from  an 
examination  of  the  books  and  papers  of  the  libelant,  together  with  the 
testimony  of  experts  as  to  the  work  done. 

So  far  as  the  motion  upon  the  exceptions  to  these  interrog^ories  is 
concerned,  it  would  seem  that  the  motion  should  be  denied.  The  claim- 
ant has  stated  its  position  and  disclaimed  knowledge  or  the  possession 
of  testimony  further  than  that  set  forth,  and  by  these  disclaimers  the 
claimant  must  be  bound.  It  is  impossible  for  tne  court  to  require  the 
giving  of  particulars  as  to  testimony  concerning  which  the  party 
swears  that  it  has  no  knowledge,  and,  as  to  evidence  to  be  obtained 
from  libelant's  books,  the  claimant  cannot  be  compelled  to  set  forth 
the  details  of  what  he  seeks  to  find,  when  he  states  in  his  sworn  an- 
swer that  no  information  is  at  hand,  and  that  he  desires  to  get  the 
information  by  this  examination. 
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But  this  very  situation,  and  the  statement  of  the  claimant  that  it 
has  not  such  information,  bear  strongly  upon  the  disposition  of  the 
other  motion,  and  upon  the  position  of  the  court  with  respect  to  the 
compelling  of  the  production  of  the  books  and  papers  required.  It 
might  be  that  an  examination  of  these  books  and  papers  would  enable 
the  claimant  to  give  further  answers  to  the  interrogatories,  and,  if  an 
examination  should  now  be  ordered,  the  claimant  might  be  compelled 
by  this  court,  at  a  later  date,  to  answer  further.  In  this  way  the  mo- 
tion to  sustain  the  'exceptions  to  the  answers  already  furnished  could 
then  be  granted,  but  inasmuch  as  the  libelant  opposes  such  examina- 
tion and  demands  further  answers  to  its  interrogatories,  previous  to 
that  examination,  it  is  considered  by  this  court  that  the  libelant's  mo- 
tion to  have  its  exceptions  sustained  must  be  denied,  and  the  answer 
allowed  to  stand  as  at  present  on  file  in  the  case. 

As  to  the  motion  for  discovery,  a  serious  question  has  arisen  at 
the  outset.  This  application  has  been  made  upon  affidavits  and  no- 
tice of  motion.  The  situation  is  one  where,  in  equity  or  with  respect 
to  an  action  at  law,  a  bill  for  discovery  might  have  been  filed ;  but  it 
is  contended  by  the  libelant  that  in  admiralty  this  court  has  the  power 
t6  compel  the  jjroduction  of  books  and  papers  without  resort  to  a 
separate  action  in  equity,  in  the  nature  of  a  bill  for  discovery,  and 
that  the  court  has  not  only  the  right  to  but  greater  precedent  for  com- 
pelling the  production  of  the  books  and  papers  upon  motion  even  than 
when  a  similar  question  arises  in  an  action  in  equity  itself. 

The  libelant  has  cited  the  cases  of  The  Alert  (D.  C.)  40  Fed.  836, 
'The  Epsilon,  Fed.  Cas.  No.  4,506,  6  Ben.  378,  389,, and  The  Hudson 
(D.  C.)  15  Fed.  162,  to  show  the  authoritjr  of  the  admiralty  court  and 
its  power  to  regulate  its  modes  of  proceeding  and  the  practice  in  mat- 
ters similar  to  that  of  discovery.  The  libelant  has  also  cited  the  cases 
of  The  Voyageur  De  La  Mer,  28  Fed.  Cas.  No.  17,025,  and  Havermey- 
ers  &  Elder  Sugar  Refining  Co.  v.  Compania  Transatlantica  Espanola 
(D.  C.)  43  Fed.  90,  and  now  calls  attention  to  the  case  of  Deslions  v. 
La  Compagnie  Generale  Transatlantique  (Advance  Sheets  for  June  15, 

1908)  28  Sup.  Ct.  664,  62  L.  Ed. .    In  the  first  two  cases  referred 

to,  Judge  Sprague  and  Judge  Brown  seem  to  recognize  the  right  to 
order  production  of  books  and  papers  in  connection  with  compelling 
the  answers  to  interrogatories,  although  the  particular  motion  was  in 
each  case  denied,  and  in  the  case  of  Deslions  v.  Compagnie  Generale 
Transatlantique,  the  Supreme  Court  of  the  United  States  has  approv- 
ed of  the  exercise  by  the  District  Court  judge,  upon  the  original  trial, 
of  the  authority  to  direct  the  production  of  books,  and  that  the  claim- 
ant should  have  attempted  to  give  secondary  evidence,  and  to  have 
asked  for  relief  for  the  contumacy  of  the  libelants,  if  they  intended  to 
rely  upon  the  argument  that  the  books  were  not  produced;  but  in 
this  last  case  a  subpoena  duces  tecum  had  been  served  as  well.  The 
language  of  Story's  Equity  Pleadings,  §§  551,  552,  and  555,  also  sec- 
tions 484,  485,  and  1495,  states  the  history  of  bills  of. discovery  and  the 
authority  of  an  equity  court  with  relation  thereto,  and  justifies  the  de- 
termination that  a  court  of  equity  might  refuse  to  assist  a  court  of 
admiralty,  if  the  court  of  admiralty  has  the  authority  to  order  the  pro- 
duction of  the  papers  themselves,  upon  application  to  it  upon  affidavits. 
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It  seems  to  this  court  that  a  court  of  admiralty  has  the  power,  upon 
being  satisfied  as  to  the  justice  of  the  application  for  discovery,  to  com- 
pel the  production.  The  growth  of  the  admiralty  law  out  of  the  civil 
law,  and  the  exclusive  auSiority  which  the  admiralty  court  has  retain- 
ed to  itself,  all  bear  out  the  contention  that,  if  the  judge  in  a  court  of 
admiralty  is  satisfied  as  to  the  justice  of  the  application,  his  powers 
are  as  broad  as  those  of  the  court  of  equity  itself.  It  would  seem 
that  the  application  may  be  made  by  affidavit,  or  that  the  taking  of 
testimony  can  be  compelled,  if  the  production  of  witnesses  is  consid- 
ered necessary ;  but  in  so  far  as  the  present  application  depends  upon 
the  power  of  the  court  to  compel  the  libelant  to  obey  the  order  of  this 
court,  for  the  production  of  such  books  and  papers,  it  would  seem  that 
such  a  production  could  be  ordered,  and  even  upon  affidavits,  if  they 
be  deemed  sufficient  therefor;  nor  would  any  constitutional  rights 
seem  to  be  involved,  as  the  matter  would  not  seem  to  be  within  the 
decision  of  Boyd  v.  United  States,  116  U.  S.  616,  6  Sup.  Ct  624,  29 
L.  Ed.  746,  and  Interstate  Commerce  Commission  v.  Baird,  194  U.  S. 
25,  24  Sup.  Ct.  663,  48  L.  Ed.  860. 

The  serious  questions  are :  (1)  Whether  such  a  case  has  been  made 
out  on  this  application  as  would  justify  discovery  in  equity;  and  (2) 
whether  the  affidavits  on  this  motion  show  a  situation  upon  which  an 
examination  of  the  books  and  papers  should  be  allowed  prior  to  a 
hearing  of  the  issue  of  an  accoimt  stated,  and  the  bringing  of  the 
books  and  papers  into  court  by  means  of  a  subpoena  duces  tecum,  or 
a  motion  during  the  trial,  if  any  part  of  these  books  is  to  be  put  in 
evidence  or  used  in  bringing  out  evidence. 

The  issues  in  both  actions  have  been  referred  to  a  special  master  to 
hear  and  determine.  It  will  be  necessary  for  the  libelant  to  present 
the  accounts  the  approval  of  which  he  claims  to  constitute  his  account 
stated,  and  it  will  be  necessary  for  the  libelant  to  determine  whether 
he  will  rest  upon  the  statement  of  the  account,  or  whether  he  will 
treat  the  approval  of  the  various  charges  merely  as  evidence,  and  will 
proceed  to  show  t)\e  amount  and  value  of  the  items  making  up  that 
account.  The  statement  of  an  account  is  not  conclusive,  and  a  defense 
of  fraud  might  have  the  effect  of  actually  defeating  the  cause  of  ac- 
tion, or  of  compelling  an  amendment  to  the  complaint  under  which 
the  actual  items  of  the  account  might  be  proven.  Panama  Telegraph 
Co.  V.  India  Rubber  Co.,  L.  R.  10,  Ch.  Apps.  616 ;  Standard  Lumber 
Co.  V.  Butler  Ice  Co.,  146  Fed.  359,  76  C.  C.  A.  639,  7  L.  R.  A.  (N. 
S.)  467 ;  Harrington  v.  Victoria  Graving  Dock  Co.,  3  Q.  B.  D.  549. 
In  fact,  in  the  present  case,  in  spite  of  the  charge  of  fraud  made  by 
the  claimant,  the  amount  already  paid  for  extra  work,  and  the  amount 
as  admitted  upon  the  argument  of  these  motions  to  be  due,  is  so  con- 
siderable that  the  libelant  is,  to  a  certain  extent,  justified  in  urging  an 
immediate  determination  of  what  his  recovery  shall  be ;  while,  on  the 
other  hand,  the  claimant  would  also  seem  to  be  justified  in  putting 
the  libelant  to  proof  of  his  items,  if  the  fraudulent  practices  charged 
can  be  substantiated  as  to  any  part  of  the  work.  The  court  is  unable 
to  understand  why  the  claimant,  if  this  case  is  to  be  tried  before  a 
master  with  hearings  covering  a  considerable  period  of  time,  will 
be  unable  to  obtain  by  means  of  a  subpoena  duces  tecum  or  motion 
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any  books  from  which  it  may  wish  to  obtain  evidence  on  its-  side  of 
the  case.  It  would  seem  as  if  the  claimant  were  endeavoring  to  ieam 
whether  it  can  substantiate  the  defenses  which  it  has  charged.  If 
this  were  being  done  with  a  view  to  settlement  of  the  cause  of  action, 
perhaps  it  should  be  encouraged.  The  libelant,  on  the  other  hand, 
seems  to  be  in  a  position  where  he  might  facilitate  a  settlement,  if 
his  claims  are  just,  by  a  production  of  the  books  and  papers  demand- 
ed; but  each  side  has  taken  its  position  advisedly,  and  maintained  it 
earnestly,  and  the  court  does  not  feel  that  the  occasion  is  one  where 
discovery  of  the  evidence  is  demanded  ahead  of  the  hearings  before 
the  master. 

In  some  respects  the  case  greatly  resembles  that  of  McMuUen  Lum- 
ber Co.  V.  Strother  et  ah,  136  Fed.  295,  69  C.  C.  A.  433 ;  but  it  may  be 
noted  that  the  action  was  there  brought  in  equity  for  an  accounting,  up- 
on an  allegation  that  there  was  no  adequate  relief  at  law,  and  that  the 
discovery  asked  for  was  but  the  compulsory  production  upon  the  trial 
of  the  books  from  which  the  joint  accounts  could  be  balanced.  Such 
a  case  is  not  shown  here.  The  very  relief  demanded  in  the  McMul- 
len  Case  will  be  afforded  by  the  taking  of  testimony  before  the  mas- 
ter, and  the  reference  to  Story's  Equity  Pleadings  previously  made,  to 
the  effect  that  a  bill  of  discovery  is  unnecessary,  where  the  adequate 
relief  can  be  had  at  law  in  the  action  itself,  seems  to  justify  the  deter- 
mination that  the  claimant  does  not  need  an  examination » of  these 
books  merely  in  preparation  for  trial,  and  that  such  examination  as 
may  prove  to  be  necessary  is  easily  within  the  control  of  the  master. 

The  position  taken  by  the  claimant  in  its  answer  makes  it  improper 
to  grant  what,  under  the  circumstances,  would  be  an  investigation  to 
see  if  the  allegations  of  fraud,  which  have  been  already  made,  were 
justified. 

The  motion  for  the  production  of  the  books  and  papers  must  there- 
fore be  denied,  and  the  matter  left  to  the  special  master  for  such  pro- 
duction of  documents  as  he  may  see  fit  to  direct 


RAGIiAND  v.  NORFOI/K  &  WASHINGTON  (D.  C.)  STEAMBOAT  CO. 
(District  CJourt,  B.  D.  Virginia.    July  22,  1908.) 

1.  Shippino  —  Gabbiaok  of  Passenoebs—Axjthobitt  of  Masteb— Delegation 

—A  BREST. 

The  authority  of  the  master  ct  a  vessel  carrying  passengers  to  arrest 
them  cannot  be  delegated  to  minor  officials  or  others  on  board,  but,  as 
far  as  is  reasonably  possible,  must  be  exercised  personally,  at  least  to 
the  extent  of  giving  direction^  therefor. 

2.  Same. 

If  the  authority  of  the  master  of  a  vessel  to  arrest  a  passenger  may  be 
delegated  at  all,  it -must  be  to  a  person  of  experience  and  known  to  pos- 
sess character,  intelligence,  judgment,  and  tact,  and  jbhe  authority  so  dele- 
gated should  not  be  exercised  without  the  master  being  called  on  to  de- 
termine the  necessity  therefor,  unless  the  ship  or  other  passengers  are 
endangered. 

8.  Same— iMPBisoNVENT  of  Passenqeb. 

Where  a  passenger  on  a  steamship  was  arrested  by  a  watchman,  with- 
out Justification,  dragged  down  the  saloon  stairway  by  the  collar,  pushed 
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inside  the  freight  room,  and  kept  tbere  in  custody  of  anottier  watchman 
for  an  hour,  the  shipo^i-ners  are  liable  in  admiralty  as  for  a  false  ar- 
rest and  imprisonment 

4.  Same— Daicaobs. 

A  passenger  on  a  steamboat  was  arrested,  without  justification,  by  a 
watchman  at  night,  dragged  to  the  lower  deck  by  the  collar,  and  placed 
inside  the  freight  room  provided  for  second  class  passengers  in  charge 
of  another  watchman  for  an  hour.  He  was  greatly  humiliated,  but  no 
serious  harm  was  done  him  further  than  the  indignity  and  inconvenience 
Imposed  for  the  time  being.  Hel^,  that  libelant  was  entitled  to  damages 
in  the  sum  of  $1,000. 

In  Admiralty. 

This  is  a  libel  in  personam  to  recover  damages  for  the  false  arrest  and  im- 
prisonment of  the  libelant  on  board  the  steamer  Norfolk,  of  the  Norfolk  and 
Washington  (D.  C.)  Steamboat  Company,  on  the  night  of  the  25th  of  September, 
1907.  On  the  day  named,  the  libelant,  being  in  New  York,  bought  a  ticket 
over  the  Pennsylvania  Railroad  via  Washington  by  the  respondent's  steamer 
to  Norfolk.  He  left  New  York  about  11  o*clock  in  the  forenoon,  and  arrived 
at  Washington  about  5  o'clock  in  the  afternoon,  and  at  once  proceeded  to  the 
steamer.  Shortly  after  arriving  on  board,  he  saw  the  purser  of  the  vessel, 
and  asked  him  for  a  stateroom,  and  was  told  to  come  back  at  9  o'clock  that 
night,  by  which  time  the  purser  expected  to  have  ascertained  whether  any 
passengers  who  had  previously  reserved  accommodations,  had  failed  to  take  the 
boat,  and  might  thus  be  able  to  give  libelant  a  stateroom.  The  evidence  does 
not  show  that  libelant  returned  to  the  purser's  office  as  requested,  but  it  is 
a  fact  that  he  did  not  get  a  stateroom.  At  this  period  of  the  year,  and  owing 
to  the  large  crowds  who  were  traveling  by  this  steamship  line  to  the  James- 
town Exposition,  the  boat  could  not  provide  staterooms  for  all  passengers; 
only  those  booking  in  advance  procuring  same.  To  meet  the  situation,  and 
afford  as  much  convenience  to  travelers  as  possible,  the  steamship  company 
pifovided  cots  or  mattresses,  which  were  laid  on  the  floor  of  the  saloon;  the 
forward  portion  of  the  saloon  being  set  apart  for  men,  and  the  after  part  for 
women.  Some  time  about  10  o'clock  at  night,  when  the  stewards  came 
around  to  place  the  mattresses  in  i)osition  for  use  by  passengers,  the  libelant 
was  seated  on  a  settee,  having  his  suitcase  with  him.  The  person  in  charge 
of  the  mattresses  asked  him  to  move,  but  libelant  refused,  alleging  that  he 
was  a  first-class  passenger,  and  entitled  to  a  seat.  The  officer  then  went  on 
to  other  parts  of  the  saloon  to  see  that  the  mattresses  were  properly  arranged. 
Shortly  thereafter,  a  second  watchman,  also  on  duty  and  engaged  in  the 
same  business,  approached  the  libelant  from  the  end  of  the  ship  opposite  from 
where  the  first  watchman  had  come,  and,  finding  libelant  at  the  settee  and  his 
baggage  on  the  floor,  ordered  him  to  move  same,  and  himself  also,  as  the 
space  occupied  by  libelant  and  his  suitcase  was  required  to  place  a  mattress 
there.  Libelant,  at  the  time  the  second  officer  approached,  was  talking  to  an- 
other passenger  named  Johnson,  and  some  words  passed  between  them  as  to 
the  dirty  condition  of  a  mattress,  which  were  overheard  by  the  second  watch- 
man, who  thereupon  took  exception  to  libelant's  remarks,  and,  in  the  presence 
of  a  large  crowd  of  passengers,  cursed  and  abused  him,  causing  him  to  be 
greatly  humiliated,  and  caught  him  by  the  collar  and  dragged  him  to  the 
stairway  leading  to  the  lower  deck,  and  down  the  steps,  finally  taking  libelant 
to  the  freight  room  door,  when  he  pushed  him  inside  the  freight  room,  the 
place -provided  for  second-class  passengers,  and  directed  another  watchman 
there  to  keep  libelant  in  there  until  he  (the  second  watchman)  let  him  go  up- 
stairs, or  he  promised  to  behave  himself.  Libelant,  upon  being  thhs  put  un- 
der arrest,  demanded  to  see  the  captain,  or  some  officer  superior  in  authority 
to  this  watchman  by  whom  he  had  been  placed  under  arrest,  which  request 
was  denied,  on  the  ground  that  the  captain  was  asleep,  which  the  evidence 
shows  was  not  the  case.  Libelant  was  confined  on  this  freight  deck  under 
arrest  and  guard  for  about  an  hour,  and  then  allowed  to  return  to  the  saloon 
deck,  where  he  resumed  and  kept  the  seat  formerly  occupied  by  him  for  the 
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remainder  of  the  night,  and  until  he  left  the  vessel  next  morning  In  Nor- 
folk. 

The  respondent  charged:  That  libelant  was  boisterous  in  his  conduct,  and 
profane  in  his  language,  and  refused  to  obey  the  orders  of  the  ofQcers  of  the 
ship,  and  for  these  reasons  he  was  removed  to  the  freight  deck;  that  he  was 
treated  gently,  with  no  more  force  than  was  absolutely  necessary;  that 
libelant  was  not  cursed  or  threatened  in  any  manner;  and  that  his  removal 
from  the  saloon  was  Justifiable  under  the  circumstances. 

The  controverted  facts  in  this  case  are  very  few.  There  is  considerable  dis- 
pute as  to  whether  Ragland  was  sitting  down  or  standing  up  at  the  time  the 
altercation  which  brought  about  this  arrest  took  place,  but  that  is  not  very 
material.  The  fact  is  that  he  was  sitting  down  when  he  had  the  talk  with 
Thompson,  the  first  watchman,  and,  when  Wilson  came  around  later,  he  was 
standing  up. 

Thorp  &  Bowden,  for  libelant. 

Loyall,  Taylor  &  White,  for  respondent 

WADDILL,  District  Judge  (after  stating  the  facts  as  above).  This 
is  the  case  of  a  passenger  placed  under  arrest.  The  preponderance 
of  evidence  establishes  the  truthfulness  of  libelant's  version  as  to  what 
occurred  and  the  manner  of  his  treatment.  His  witnesses  were  pas- 
sengers, traveling  salesmen,  evidently  persons  of  character  and  intel- 
ligence, entirely  disinterested,  who  did  not  know  libelant,  nor  he  them. 
They  resided  in  three  different  states,  Louisiana,  Mississippi,  and 
Tennessee,  and  agree  that  the  arrest  and  treatment  of  the  libelant 
was  outrageous,  uncalled  for,  and  neither  justified  or  necessitated  by 
anything  libelant  said  or  did.  According  to  respondent's  witness  Wil- 
son's own  account  of  the  transaction,  there  was  no  excuse  or  necessity 
for  what  was  done.  Officers  of  steamboats  and  passenger  vessels 
should  be  exceedingly  careful  before  putting  a  passenger  under  ar- 
rest. They  are  the  servants  of  the  passengers  on  their  boats,  paid 
for  the  purpose  of  treating  them  kindly.  The  trouble  on  this  oc- 
casion largely  arose  from  a  misapprehension  on  the  part  of  the  cap- 
tain of  the  steamer  of  his  power  and  duty  as  master  of  the  ship.  The 
master  of  a  passenger  steamer  is  an  exceedingly  important  officer. 
He  should  be  of  exceptional  firmness,  intelligence,  and  character,  and 
more  than  ordinarily  endowed  with  common  sense  and  tact,  and  al- 
ways gentle  and  courteous.  He  has  vast  powers  in  dealing  with  pas- 
sengers in  situations  that  are  liable  to  and  do  arise  on  his  vessel,  and 
he  may  in  a  proper  case,  and  after  exhausting  pacific  measures,  place 
a  passenger  under  arrest;  but  to  suppose,  as  he  testified  he  did,  that 
he  could  delegate  this  authority  to  minor  officials  or  others  on  board, 
cannot  be  sanctioned.  When  the  time  comes  to  arrest  passengers, 
an  occurrence  on  a  steamboat  only  second  in  importance  to  navigating 
the  vessel  in  safety,  it  is  his  duty  to  properly  care  for  and  protect 
them,  as  far  as  is  reasonably  possible,  and  personally  to  exercise  the 
responsible  duties  at  hand,  and  at  least  to  give  personal  direction  to 
what  is  being  done. 

In  the  case  of  Chamberlain  et  al.  v.  Chandler,  Fed.  Cas.  No.  2,575, 
Story,  Circuit  Judge,  states  the  master's  authority  on  a  vessel  as 
follows : 

''The  authority  of  a  master  at  sea  is  necessarily  summary,  and  often  abso- 
lute.   For  the  time  he  exercises  the  right  of  sovereign  control,  and  obedience 
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to  his  wUl  and  even  to  his  caprices  becomes  almost  indispensable.  If  he  choos- 
es to  perform  his  duties,  or  to  exert  his  office  in  a  harsh,  intemperate,  or  op- 
pressive manner,  he  can  seldom  be  resisted  by  physical  or  moral  force,  and 
therefore  in  a  limited  sense  he  may  be  said  to  hold  the  lives  and  personal 
welfare  of  all  on  board  in  a  great  measure  under  his  arbitrary  discretion.  He 
is  nevertheless  responsible  to  the  law,  and,  if  he  is  guilty  of  gross  abuse  and 
oppression,  I  hope  It  will  never  be  found  that  courts  of  justice  are  slow  in 
visiting  him,  in  the  shape  of  damages^  with  an  appropriate  punishment  In 
respect  to  passengers,  the  case  of  the  master  is  one  of  peculiar  responsibility 
and  delicacy.  Their  contract  with  him  is  not  for  mere  ship  room  and  per- 
sonal existence  on  board,  but  for  reasonable  food,  comforts,  necessities,  and 
kindness.  It  is  a  stipulation  not  for  toleration  merely,  but  for  respectful 
treatment,  for  that  decency  of  demeanor  which  constitute  the  charm  of  social 
life,  for  that  attention  which  mitigates  evils  without  reluctance,  and  that 
promptitude  which  administer?  aid  to  distress.  •  ♦  •  It  gives  compensa- 
tion for  mental  sufferings  occasioned  by  acts  of  wanton  injustice,  equally 
whether  they  operate  by  way  of  direct  or  of  consequential  Injuries." 

Hughes  on  Admiralty,  §  102,  page  187,  says: 

"Any  improper  treatment  of  a  passenger  by  any  of  the  crew  inflicted  with- 
in the  line  of  his  duty  is  the  subject  of  an  action." 

The  Supreme  Court  of  the  United  States,  in  The  City  of  Panama, 
101  U.  S.  462,  25  L.  Ed.  1061,  also  says: 

"Owners  of  vessels  engaged  in  carrying  passengers  assume  obligations  some- 
what different  from  those  whose  vessels  are  employed  as  common  carriers  of 
merchandise." 

Speaking  of  the  power  and  duty  of  the  master  as  to  passengers  on 
his  ship,  it  is  stated,  in  Parsons  on  Shipping  &  Admiralty,  p.  636, 
that  the  captain  must  be,  from  the  necessities  of  his  employment, 
clothed  with  almost  despotic  authority  over  all  on  board  his  ship.  The 
power  of  the  master  need  not  be,  and  therefore  is  not,  so  great  in 
the  case  of  passengers  as  over  the  crew.  And  the  same  writer,  on 
pages  624,  625,  says: 

'*The  common  carrier  by  water  is  alwajrs  regarded  as  under  a  contract  to 
supply  his  passengers  with  comfortable  accommodations  by  day  and  by  night/' 

This  power  of  arrest  is  a  very  serious  one,  and  on  the  occasion  in 
question  was  delegated  to  watchmen,  one  of  whom  had  been  a  street 
car  conductor  for  the  best  part  of  his  life,  and  on  the  ship  two  or 
three  years,  but  who  was  more  circumspect  and  of  better  temperament 
than  the  other,  who  was  formerly  a  structural  iron  worker,  and  had 
only  been  on  board  30  days,  and  exercised  his  authority  with  un- 
necessary harshness,  without  considering  the  rights  of  the  passenger. 
One  who  is  given  authority  to  arrest  passengers,  if  such  authority 
can  or  should  be  delegated  at  all,  ought  to  be  a  person  at  least  of  ex- 
perience, and  known  to  possess  character,  intelligence,  good  judgment, 
common  sense,  and  tact,  and  arrests  ought  never  to  be  made,  unless 
the  ship,  or  other  passengers,  are  endangered,  without  the  captain  be- 
ing called  upon  to  determine  the  necessity  therefor.  The  court  cannot 
conceive  of  a  ship's  master  who  could  not  have  smoothed  down  the 
situation  as  it  was  on  this  occasion,  with  a  little  judicious  manage- 
ment, without  having  to  make  an  arrest.  All  that  was  required  was 
common  sense  and  a  little  diplomacy  on  the  part  of  those  in  charge 
of  the  ship. 
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In  1  Joyce  on  Damages,  §  452,  citing  Kolzem  v.  Broadway,  etc., 
Ry.  Co.,  1  Misc.  Rep.  148,  20  N.  Y.  Supp.  700,  and  Pearce  v.  Need- 
ham,  37  111.  App.  90,  it  is  said : 

'*Where  an  arrest  is  made  under  circumstances  indicating  a  wanton  dis- 
regard of  the  rights  of  the  persons  arrested,  punitive  damages  may  be  award- 
ed, though  there  is  no  actual  malice." 

The  right  of  recovery  here  is  clear.  The  officers  who  testified  for 
the  steamer,  with  the  exception  of  Mr.  Wilson,  knew  very  little  of  the 
occurrence.  The  purser  and  Mr.  Ragland  differ  as  to  what  took  place 
between  them.  Against  Wilson's  statement  are  four  or  five  passen- 
gers, who  testify  clearly  and  positively  that  the  treatment  accorded 
the  libelant  was  without  justification. 

The  only  matter  left  to  pass  upon  is  the  question  of  damages,  which 
in  this  case,  on  account  of  the  unprovoked,  cruel  and  unnecessary 
conduct  of  the  watchman,  ought  to  be  for  a  substantial  amount,  which 
the  court  finds  to  be  the  sum  of  $1,000.  It  is  rather  a  novel  experi- 
ence to  the  court  to  have  to  assess  damages  in  a  case  of  false  arrest. 
The  libelant  clearly  established  his  case,  and  the  circumstances  of  his 
arrest  were  aggravated.  There  was  no  serious  harm  done  him,  fur- 
ther than  the  indignity  and  the  inconvenience  imposed  for  the  time 
being,  which  was  not  very  long.  Under  all  the  circumstances,  the  al- 
lowance indicated  is  proper.  He  is  entitled  to  damages  for  the  humili- 
ation and  indignity  put  upon  him,  and  the  court  should  be  influenced 
by  the  circumstances  of  the  case.  In  other  words,  there  was  no  neces- 
sity for  what  was  done,  nor  would  it  have  occurred  if  an  officer  had 
been  in  charge  of  the  boat  who  had  the  slightest  tact.  It  arose  because 
the  master  delegated  his  authority  to  a  watchman,  who  had  an  idea 
that  he  could  do  whatever  he  pleased  under  such  delegation.  The 
sum  allowed  is  not  to  pay  libelant  for  what  he  lost.  He  was  a.  pas- 
senger, entitled  to  good  treatment.  His  time  could  not  be  valued. 
There  is  no  dispute  about  the  facts.  Five  disinterested  passengers 
all  testified  to  the  occurrence;  one  of  them  going  so  far  as  to  say  that, 
if  he  had  been  approached  in  the  manner  libelant  was  by  the  watch- 
man, and  he  had'  had  a  pistol,  he  would  have  killed  him. 

A  decree  may  be  entered  for  the  sum  named,  with  costs. 


In  re  STROBEU 

(District  CJourt,  B.  D.  New  York.    June  16,  1008.) 

Bankruptcy— Failubb  to  Obey  Obder  to  Turn  Over  Property  to  TBusrsifr* 
Contempt  Proceedings. 

An  adjudication  in  bankruptcy  was  made  on  an  involuntary  petition, 
verified  by  the  petitioner,  in  which  he  alleged  that  he  was  a  creditor  of 
the  bankrupt  in  the  sud:i  of  $3,500,  and  he  was  so  given  in  the  bankrupt's 
schedules.  After  the  appointment  of  a  receiver,  the  petitioner  claimed 
ownership  of  certain  property  in  possession  of  the  bankrupt,  and  It  was 
surrendered  to  him  by  the  receiver  on  his  giving  a  bond.  A  petition  for 
confirmation  of  such  action  of  the  receiver  was  referred  to  a  special 
commissioner,  who  found  that  petitioner  was  not  the  owner  of  the  prop- 
erty, and  determined  its  value  and  his  report  was  confirmed  by  the  court, 
and  petitioner  ordered  to  return  the  property  or  its  value  ap  «o  determin- 
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ed  to  the  trustee  in  bankruptcy.  On  appeal  such  order  was  confirmed. 
Held,  on  motion  by  the  trustee  to  punish  petitioner  for  contempt  in  faillns^ 
to  obey  such  order,  that  the  questions  of  the  ownership  and  Talue  of  the 
property  were  res  judicata,  and  that  petitioner  could  not  avoid  com- 
pliance with  the  order  by  showing  that  he  was  In  fact  not  a  creditor;  but 
that  the  |3,500  claimed  in  the  petition  in  banlcruptcy  was  only  the  value 
of  the  property  which  he  had  delivered  to  the  banlcrupt  as  a  bailee,  and 
that  his  filing  such  petition  and  maldng  such  claim  to  l>e  a  creditor  wafr 
through  the  mistake  of  his  counsel  as  to  his  legal  righta 

In  Bankruptcy. 

Benjamin  F.  Edsall  (Albert  C.  Aubery,  of  counsel),  for  trustee. 
Frank  Trenholm  (A.  J.  Dittenhoefer,  of  counsel),  for  petitioner. 

CHATFIELD,  District  Judge.  The  present  motion  is  an  applica- 
tion to  punish  one  Abraham  M.  Bachrach  for  contempt,  because  of 
his  failure  to  turn  over  the  sum  of  $3,015.76,  with  interest,  to  the 
trustee  in  bankruptcy  of  one  Leonard  J.  Strobel,  individually  and  as 
surviving  partner  of  the  firm  of  Hines  &  Strobel. 

A  recital  of  the  steps  in  this  proceeding  is  necessary  at  the  outset; 
The  firm  of  Hines  &  Strobel  was  engaged  in  the  manufacture  of  watch 
cases.  By  an  arrangement  with  Mr.  Bachrach,  a  contract  was  entered 
into,  in  August,  1904,  under  which  Bachrach  furnished  gold,  and 
Hines  &  Strobel  were  to  manufacture  watch  cases  for  him,  being  com- 
pensated for  the  work  which  they  did,  and  being  obligated  to  return 
the  gold,  either  in  the  forni  of  watch  cases  or  currency.  It  is  now 
contended  by  Mr.  Bachrach  that  this  contract  made  the  firm  of  Hines 
&  Strobel  bailees  as  to  the  gold  furnished  them.  Subsequently,  it  ap- 
peared that  the  firm  of  Hines  &  Strobel  had  not  turned  over  all  of  the 
gold  furnished  by  Mr.  Bachrach,  or  had  manufactured  some  of  the 
surplus  metal  and  sold  the  watch  cases  made  therefrom,  and  they 
were  therefore  indebted  to  Mr.  Bachrach  for  the  amounts  so  used. 
And  a  further  arrangement  was  made  under  which  Hines  &  Strobel 
were  to  give  a  chattel  mortgage,  on  machinery  and  fixtures,  for  the 
amount  of  this  indebtedness,  and  the  arrangement  between  Bachrach 
and  the  firm  as  to  the  manufacture  of  watch  cases  was  to  go  on.. 
Nothing  further  happened  until  the  summer  of  1905,  when  certain 
creditors  obtained  judgments  and  made  levies  upon  the  property 
of  the  finn  of  Hines  &  Strobel.  Mr.  Bachrach  then  found  that  his 
chattel  mortgage  had  been  filed  in  the  county  of  New  York,  instead 
of  in  Brooklyn,  where  the  rnortgagors  resided,  and,  after  consultation 
with  his  attorneys,  it  was  'decided  to  file  a  petition  in  bankruptcy. 
Such  petition  was  prepared  and  verified  by  Mr.  Bachrach,  and  con- 
tains an  allegation  that  the  firm  of  Hines  &  Strobel  is  indebted  to  the 
said  Bachrach  in  the  sum  of  $3,500.  This  petition  was  filed  upon  the 
17th  day  of  August,  1905,  a  receiver  appointed,  and  the  property  at 
the*  plant  of  the  bankrupt  firm  turned  over  by  the  receiver  to  Mr. 
Bachrach.  Upon  an  application  for  confirmation  of  the  delivery  of 
this  property  by  the  receiver,  Mr.  Bachrach  gave  a  bond,  and  the 
matter  was  referred  to  a  special  commissioner,  who  decided  that  the 
property  should  be  returned  to  the  trustee  This  report  was  confirmed . 
by  an  order  made  August  2,  1906.  Mr.  Bachrach  then  made  an 
application  to  resettle  and  amend  this  order,  and  for  such  further 
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relief  as  might  be  proper,  and  this  motion  was  in  turn  denied,  upon 
the  19th  day  of  November,  1906,  and  a  reference  ordered  to  ascertain 
the  value  of  the  property  declared  to  have  been  wrongfully  withheld 
from  the  trustee;  the  receiver's  accounting  being  stayed  pending  the 
conclusion  of  the  matter.  Upon  this  reference  the  special  commission- 
er determined  the  value  of  the  property  to  be  $3,015.76,  and  his  report 
was  confirmed  by  an  order  of  this  court  upon  the  12th  day  of  August, 
1907.  An  appeal  was  then  taken  to  the  Circuit  Court  of  Appeals, 
and  Mr.  Bachrach  gave  a  further  bond,  pending  the  appeal,  to  cover 
the  sum  of  $3,015.76,  with  interest  and  costs  of  the  appeal.  Upon  this 
appeal  a  decision  has  been  rendered  affirming  the  order  both  with 
respect  to  the  value  of  the  property  as  found  by  the  commissioner, 
and  with  respect  to  the  question  of  wrongful  taking  from  the  receiver 
by  Mr.  Bachrach.  An  order  having  been  entered  upon  the  mandate 
from  the  Circuit  Court  of  Appeals,  the  trustee  has  applied  for  and 
obtained  the  order  to  show  cause  now  under  consideration. 

It  is  alleged,  in  the  affidavits  submitted  by  Mr.  Bachrach  in  oppo- 
sition to  this  application,  that  he  has  never  knowingly  taken  the 
position  of  creditor  to  the  firm  of  Hines  &  Strobel.  On  the  con- 
trary, Mr.  Bachrach  swears:  That  he  supposed  he  was  the  owner 
of  all  the  gold  and  had  a  chattel  mortgage  upon  tools  and  machinery 
in  the  premises,  but  that,  prior  to  the  time  of  filing  the  petition  in 
bankruptcy,  he  found  that  his  attorneys  ^  had  by  mistake  filed  the 
chattel  mortgage  in  the  wrong  county,  and  that  his  lien  thereby  was 
lost;  that  his  attorneys,  upon  investigation,  advised  him  to  file  a  peti- 
tion in  bankruptcy  and  to  buy  in  the  property  in  bankruptcy;  and 
that  he  verified  the  petition  under  their  instructions  without  reading 
the  same.  This  petition,  as  has  been  said,,  contains  a  categorical  state- 
ment that  Bachrach  is  a  creditor  of  Hines  &  Strobel. 

The  allegation  of  the  petition  is  in  the  following  language : 

"The  claim  of  your  petitioner,  Abraham  M.  Bachrach,  Is  as  follows:  Goods, 
wares,  and  merchandise  sold  and  delivered,  and  materials  furnished,  and 
moneys  advanced  by  Abraham  M.  Bachrach,  to  the  alleged  bankrupt  above 
named,  on  or  about  and  between  the  26th  day  of  August,  1904,  and  the  15th 
day  of  August,  1905,  both  days  Incluaiye,  amounting  to  the  sum  of  $3,500." 

The  verification  is  in  the  usual  form  required  by  the  laws  of  the 
state  of  New  York,  and  contains  a  statement  that  Abraham  M.  Bach- 
rach, upon  his  oath,  deposes  and  says : 

''That  he  has  read  and  knows  the  contents  of  the  foregoing  petition  by  him 
subscribed,  and  that  the  same  is  true,*'  etc. 

This  petition  was  verified  upon  the  16th  day  of  August,  1905,  and 
according  to  the  affidavits  now  presented  was  signed  by  Mr.  Bach- 
rach, as  he  claims,  without  reading  the  petition.  An  answer  to  the 
involuntary  petition  in  bankruptcy  had  been  interposed,  and  upon 'the 
hearing  of  the  issues  Mt.  Bachrach  was  sworn  as  a  witness  before 
Judge  Thomas  in  open  court.  Upon  that  hearing  Mr.  Bachrach  testi- 
fied from  a  written  memorandum,  and  swore  that  Hines  &  Strobel, 
and  Mr.  Strobel,  as  surviving  partner,  were  indebted  to  Mr.  Bachrach 
for  the  balance  due  upon  a  considerable  number  of  items  contained 
in  the  memorandum  from  which  he  wa5  testifying  at  the  time.    The 
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petition  in  bankruptcy  was  sustained  and  subsequently  to  this  hear- 
ing, and  after  the  receiver  had  turned  over  the  property  of  the 
bankrupt  to  Mr.  Bachrach,  the  petition  to  confirm  that  action  of  the 
receiver  was  also  verified  by  Mr.  Bachrach,  upon  the  22d  day  of  Janu- 
ary, 1906.  This  petition  was  preps^red  by  the  same  attorneys  who  acted 
for  Mr.  Bachrach  in  the  chattel  mortgage  transaction. 

In  the  petition  of  January  22,  1906,  Mr.  Bachrach  sets  forth  a  writ- 
ten'agreement  between  himself  and  the  firm  of  Hines  &  Strobel, 
dated  August  25,  1904,  and  alleges:  That  under  this  agreement  he 
furnished  to  Hines  &  Strobel  gold  and  silver  for  the  manufacture 
of  watch  cases  between  August  26,  1904,  and  a  short  period  prior  to 
the  filing  of  the  petition  in  bankruptcy,  and  that  at  the  time  the. re- 
ceiver took  possession  of  the  property  of  the  bankrupt  certain  watch 
cases,  made  out  of  gold  and  silver,  were  taken  into  the  possession  of 
the  receiver,  and  later  turned  over  to  Mr.  Bachrach.  That  this  prop- 
erty was  valued  at  $1,046.65.  Further,  upon  the  5th  day  of  April, 
1906,  Mr.  Bachrach  was  examined  before  the  special  commissioner, 
upon  the  reference  resulting  from  the  last-mentioned  petition  and  Mr. 
Bachrach  testified  that  the  sum  of  $3,500  mentioned  by  him  in  the 
petition  in  bankruptcy  was  made  up  of  the  gold  delivered  and  money 
advanced  to  Hines  &  Strobel;  between  August  26,  1904,  and  Au^st 
15,  1905,  and  further  on  the  4th  of  May  he  testified  that  he  had  given 
testimony  before  Judge  Thomas  as  to  the  indebtedness  to  him  of  the 
bankrupts  and  reiterated  the  statement  that  the  bankrupts  were  indebt- 
ed to  him  in  the  suni  of  $3,600  at  the  time  of  filing  tiie  petition  in 
bankruptcy. 

The  schedules  of  the  bankrupt  show  an  indebtedness  to  Abraham 
M.  Bachrach  of  $7,454.58,  with  interest  secured  by  a  chattel  mortgage 
on  the  machinery  and  fixtures  at  123  Middleton  street,  Brooklyn, 
for  the  sum  of  $10,000.  This  is  the  mortgage  which  was  improperly 
filed  and  therefore  claimed  to  be  invalid.  The  schedules  further  show 
an  unsecured  indebtedness  to  Abraham  M.  Bachrach  of  $3,500,  which 
is  stated  in  the  schedules  to  be  the  item  claimed  by  Mr.  Bachrach  as 
a  debt  in  the  involuntary  petition.  Upon  this  reference  the  value  of 
the  property  turned  over  to  Mr.  Bachrach  by  the  receiver  was  found 
by  the  special  comrriissioner  to  be  $3,015.76.  The  report  of  the  com- 
missioner was  confirmed,  and  his  finding  in  this  respect  was  one  of  the 
matters  considered  upon  the  appeal  to  the  Circuit  Court  of  Appeals 
and  affirmed  by  that-court. 

It  is  impossible  to  escape  from  the  conclusion  that  this  finding  of 
fact  is  res  ad  judicata  and  cannot  be  disturbed.  It  is  also  impossible 
to  reach  any  conclusion  other  than  that  Mr.  Bachrach  assumed  at 
various  times  throughout  the  course  of  this  proceeding  that  he  had 
a  right  to  claim  an  indebtedness  against  the  bankrupt  estate,  both 
for  the  amount  covered  by  the  chattel  mortgage,  and  for  the  amount 
of  advances  in  gold  and  money  subsequent  to  the  giving  of  the  chat- 
tel mortgage.  It  is  also  evident  that  as  early  as  the  date  of  verifying 
the  petition  of  January  22,  1906,  Mr.  Bachrach  made  claim  to  the 
specific  articles,  including  gold,  silver,  and  watch  cases,  in  the  posses- 
sion of  the  receiver,  and  that  this  claim  was  inconsistent  with  his  posi- 
tion as  a  creditor  of  the  estate.     It  will  be  seen  from  this  that  the 
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present  application  is  not  based  upon  newly  discovered  evidence,  re- 
membering also  that  the  mistake  in  the  filing  of  the  chattel  mortgage, 
was  found  out  before  the  petition  in  bankruptcy  was  filed.  It  is  an 
irresistible  conclusion  that  Mr.  Bachrach's  mistake,  if  any,  was  one  of 
law  as  to  his  actual  position  in  the  matter,  and  that  the  advice  g^ven 
by  his  attorneys  may  have  been  the  reason  for  this  mistake;  but  no 
mistake  of  fact,  and  no  deceit  on  the  part  of  any  one  connected  with  Uie 
proceedings  in  bankruptcy,  unless  it  be  that  of  Mr.  Bachrach's  own 
attorneys,  is  shown.  To  a  certain  extent  Mir.  Bachrach's  claim  to  the 
specific  articles  was  involved  in  the  issues  considered  by  tl]e  special 
commissioner  in  the  year  1906,  and  the  confirmation  of  that  com- 
missioner's report,  with  the  affirmance  of  the  Circuit  Court  of  Appeals, 
renders  this  question  also  res  adjudicata,  and  it  cannot  be  attacked, 
in  the  absence  of  any  newly  discovered  evidence,  or  in  the  absence 
of  fraud  on  the  part  of  any  person  for  whose  acts  either  the  bankrupt 
or  the  parties  to  the  bankruptcy  proceedings  are  responsible. 

It  appears,  further,  that  Mr.  Bachrach  was  sued  by  his  attorneys 
for  their  services,  and  interposed  his  alleged  claim  against  them  for 
negligence  with  reference  to  the  filing  of  the  mortgage,  and  for  deceit 
at  the  time  of  filing  the  petition  in  bankruptcy,  and,  while  the  attor- 
neys have  prevailed  in  the  lower  courts,  the  matter  is  not  yet  decided 
upon  appeal;  but,  so  far  as  this  court  is  concerned,  those  questions 
would  seem  to  be  entirely  between  Mr.  Bachrach  and  his  attorneys, 
and  to  be  a  matter  with  which  this  court  has  nothing  to  do.  In  so  far 
as  Mr.  Bachrach  seems  to  have  mistaken  his  legal  rights,  or  to  have 
assumed  inconsistent  positions  at  different  times,  this  court  would,  if 
it  had  the  power,  endeavor  to  protect  Mr.  Bachrach ;  but  it  is  impos- 
sible to  see  how  any  phase  of  the  situation  can  be  considered  un- 
determined or  within  the  control  of  this  court  upon  a  motion  of  this 
character. 

The  actual  position  of  Mr.  Bachrach  would  seem  to  be  that  he  has  a 
claim  for  $7,454.58,  with  interest,  which  is  unsecured,  if  the  chattel 
mortgage  be  held  invalid ;  that  he  has  another  claim  against  the  estate 
for  $3,500,  with  interest;  and  that  if  he  makes  restitution  according 
to  the  decision  entered  upon  the  mandate  of  the  Circuit  Court  of  Ap- 
peals, he  will  be  compelled  to  advance  to  the  bankrupt  estate  $3,015.76, 
with  interest  and  costs.  The  expenses  of  litigation  cannot  be  consid- 
ered, inasmuch  as  that  is  a  hardship  the  responsibility  for  which  cannot 
be  put  upon  the  other  creditors  of  the  estate.  Against  the  amounts 
above  enumerated  (aggregating  over  $14,000),  Mr.  Bachrach  has  re- 
ceived a  certain  amount  of  gold  watch  cases  and  materials,  which  he 
alleges  netted  him  about  $1,000,  but  which  have  been  decided  in  a 
manner  binding  upon  this  court  to  have  been  worth  $3,015.76.  As 
has  been  said,  that  question  cannot  be  reopened,  and  the  payment 
by  Mr.  Bachrach  of  the  sum  of  $3,015.76,  with  interest,  must  be  deem- 
ed to  have  been  offset  by  the  possession  and  use  of  the  property  which 
has  been  adjudicated  to  be  of  that  value.  This  leaves  Mr.  Bachrach 
in  the  position  of  a  general  creditor  for  the  sum  of  $3,500,  which  was 
the  attitude  taken  by  him,  perhaps  through  wrong  advice  and  through 
mistake  of  law,  and  also  a  general  creditor  for  the  amount  of  his 
mortgage,  if  the  mortgage  itself  be  held  invalid.    This  court  can  sec 
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no  benefit  >yhich  could  result  to  Mr.  Bachrach  from  an  attempt  to 
fix  responsibility  for  the  mistake  in  the  filing  of  this  mortgage.  If  Mr. 
Bachrach  should  be  absolved,  and  if  the  court  should  hold  that  the  mort- 
gage became  invalid  as  a  lien,  through  tio  fault  of  his,  no  relief  could 
be  given  if  the  mortgage  be  in  fact  invalid,  and  any  remedy  must 
be  sought  by  him  outside  of  the  bankruptcy. 

We  have  therefore  to  consider  merely  whether  any  relief  can  be 
given  to  Mr.  Bachrach,  because,  as  he  alleges,  he  should  have  proceed- 
ed by  replevin  or  other  appropriate  remedy,  rather  than  by  making 
himself  a  general  creditor  in  bankruptcy  for  that  amount.  The  inci- 
dental expenses  and  hardship  to  Mr.  Bachrach  naturally  appeal  to  the 
court,  in  its  position  as  a  court  of  equity,  inasmuch  as  it  would  ap- 
pear that  the  position  taken  by  Bachrach  has  been  the  result  of  bad  ad- 
vice or  negligence,  which  was  not  discovered  until  too  late  for  his 
protection;  but  it  is  impossible  to  prevent  or  cure  incidental  hard- 
ships at  the  expense  of  other  parties  who  are  standing  upon  legal 
rights,  and  it  would  seem  that  the  only  question  open,  namely,  that  of 
bettering  Mr.  Bachrach's  position  with  reference  to  the  $3,500  as  to 
which  he  made  himself  a  general  creditor,  must  be  determined  as  a 
matter  of  law,  and  that  no  equitable  relief  can  be  given  against  the 
other  creditors. 

The  amount  which  Mr.  Bachrach  has  been  ordered  to  pay  back 
being,  as  has  been  said,  res  ad  judicata,  the  application  to  punish  him 
for  contempt  must  be  granted,  unless  he  deposits  the  amount  directed 
within  the  time  which  mav  be  specified  upon  the  settlement  of  an 
order  on  this  motion. 


In  re  DABLINGTON  00. 

(District  CJourt,  E.  D.  New  York.    May  12,  1908.) 

1.  Sales  —  Remibdibs  of  Seixeb  —  Stoppage  in  Transitu  —  Bankbuftot  of 
Buyer. 

The  doctrine  of  stoppage  In  transitu,  which  was  previovisly  firmly  es- 
tablished as  a  part  of  the  general  body  of  the  law,  is  not  abrogated  by 
Bankr.  Act,  July  1,  1898,  c.  541,  30  Stat.  544  (U.  S.  Comp.  St.  1901,  p. 
3418) ;  and  the  fact  that  a  consignee  has  been  adjudicated  a  bankrupt,  and 
a  receiver  or  trustee  appointed  for  his  estate,  does  not  affect  the  right  of 
the  consignor  to  stop  the  goods  in  transit. 

2l  SAkE— Dtjration  and  Termination  of  Transit. 

A  bankrupt  company  ordered  goods  from  petitioner,  which  were  ship- 
ped, to  be  delivered  to  the  bankrupt  at  the  point  of  destination  on  payment 
of  the  freight  charges.  The  goods  arrived,  but  were  not  received  by  the 
bankrupt,  which  wrote  petitioner  desiring  to  cancel  the  order;  but  be- 
fore any  action  had  been  taken,  and  while  the  goods  were  in  storage  in 
possession  of  the  carrier,  the  adjudication  in  bankruptcy  was  made  and 
a  receiver  appointed.  The  receiver  took  no  action  in  respect  to  the  goods 
until  after  petitioner  had  served  notice  of  stoppage  in  transitu  on  the 
carrier  and  demanded  their  return.  Held  that,  no  delivery  having  been 
made,  such  notice  was  in  time,  and  title  to  the  property  did  not  pass  to 
the  receiver  or  trustee  in  bankruptcy. 

[Ed.  Nota— For  cases  in  point,  see  Gent  Dig.  vol.  43,  Sales,  |  83&1 
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In  Bankruptcy. 

Cornelius  P.  Kitchel,  for  petitioner. 

James,  Schell  &  Elkus  and  Robert  P.  Levis,  for  bankrupt 

CHATFIELD,  District  Judge.  The  Homer  Laughlin  China  Com- 
pany has  filed  a  petition  in  this  court  for  the  modification  of  a  general 
restraining  order  made  herein  September  30,  1907.  The  china  com- 
pany seeks  to  obtain  from  the  Pennsylvania  Railroad  certain  china 
now  in  storage  in  Brooklyn  in  a  warehouse  under  the  control  of  the 
railroad  company.  The  petition  is  based  upon  an  alleged  stoppage 
in  transitu,  based  upon  the  following  facts: 

The  china  company  shipped  from  Ohio  certain  hogsheads  of  crock* 
ery;  the  shipments  being  completed  upon  the  31st  of  August,  1907. 
These  goods  all  reached  the  freight  station  of  the  Pennsylvania  Rail- 
road in  Brooklyn  by  September  10,  1907,  and  were  placed  in  a  storage 
warehouse  by  the  18th  of  September,  1907.  On  September  21st  the 
Darlington  Company  notified  the  china  company  that  it  did  not  wish 
the  goods  and  asked  the  china  company  to  send  for  them  under  a 
proposed  cancellation  of  the  order  by  which  they  had  been  purchased. 
On  the  30th  of  September,  1907,  a  petition  in  bankruptcy  was  filed 
against  the  Darlington  Company,  and  a  receiver  appointed,  who  im- 
mediately qualified  and  entered  upon  his  duties.  On  the  7th  of  Oc- 
tober the  china  company  made  a  demand  upon  the  railroad  company 
by  filing  a  notice  for  the  return  of  the  goods  to  the  china  company 
in  Ohio.  The  china  company  served  this  notice  upon  learning  of 
the  bankruptcy  of  the  Darlington  Company,  and  the  railroad  com- 
pany retained  the  goods,  inasmuch  as  it  had  actual  knowledge  of  the 
bankruptcy  proceedings  and  the  appointment  of  a  receiver.  The  re- 
ceiver made  no  demand  upon  the  railroad  company  until  some  days 
later,  inasmuch  as  he  knew  nothing  at  that  time  of  the  whereabouts 
of  these  goods. 

The  freight  charges  upon  the  goods  have  never  been  paid,  and 
storage  charges  have  accumulated  for  which  the  railroad  company  has 
a  lien  on  the  goods.  The  china  company  is  attempting  to  enforce  its 
claim  of  a  complete  stoppage  in  transitu,  while  the  receiver  in  bank- 
ruptcy takes  the  position  that,  inasmuch  as  the  filing  of  the  petition 
and  the  order  appointing  him  receiver  were  notice  to  the  world  ( Mul- 
ler  V.  Nugent,  184  U.  S.,  at  page  14,  22  Sup.  Ct.,  at  page  269,  46  L. 
Ed.  405),  his  title  to  property  of  the  bankrupt,  which  subsequently 
will  become  vested  in  the  trustee,  as  of  the  date  of  adjudication,  is 
somewhat  stronger  than  the  title  obtained  by  an  assignee  of  an  in- 
solvent person. 

It  may  be  assumed  from  the  facts  shown  that  the  consignee,  the 
Darlington  Company,  was  to  pay  the  freight  charges,  and  that  the 
goods  were  to  be  delivered  to  the  consignee,  at  Brooklyn,  N.  Y.  Never- 
theless the  right  of  stoppage  in  transitu  could  be  exercised,  according 
to  the  almost  uniform  application  of  that  doctrine,  until  some  act  by 
the  consignee  made  the  transportation  company  its  agent  and  terminat- 
ed the  operation  of  carrying.  It  is  contended  that  the  appointment  of 
a  receiver,  with  the  making  of  a  general  restraining  order  as  to  all 
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property  of  the  bankrupt,  is  a  sufficient  exercise  of  the  right  to  pos- 
session to  give  the  creditors  in  bankruptcy  and  their  trustee  greater 
rights  to  the  goods  in  the  possession  of  the  common  carrier  than  the 
bwkrupt  himself,  or  his  creditors,  if  no  bankruptcy  had  intervened, 
would  have  had.  The  fact  that  the  railroad  company  seems  to  have 
possessed  actual  knowledge  of  the  appointment  of  the  receiver  makes 
this  argument  more  plausible,  and  inasmuch  as  refusal  to  deliver  the 
goods  to  the  consignor  was  because  of  this  knowledge  it  would  seem 
diat  the  railroad  company  feared  lest  the  receiver  have  the  right  to 
hold  them  responsible  for  a  delivery  of  the  goods  to  the  consignor. 
.  The  doctrine  of  stoppage  in  transitu  is  of  itself  more  or  less  anoma- 
lous. If  a  purchaser  ships  goods  at  a  price  f.  o.  b.  at  the  point  of  ship- 
ment, and  the  consignee  is  liable  at  the  point  of  delivery  for  both  car- 
riage and  storage  charges,  the  exact  time  at  which  title  passes  to  the 
consignee,  so  that  the  rights  of  his  creditors  may  intervene,  is  sus- 
ceptible of  different  opinions.  But  the  courts  have  almost  uniformly 
held  that,  until  delivery  was  made  in  some  manner  at  the  destina- 
tion, the  consignor  might  stop  the  goods  and  direct  their  return  to 
himself,  provided  insolvency  actually  exists,  and  provided  no  demand 
has  been  made  upon  the  carrier  by  the  x:onsignee  sufficient  to  be. a 
substitute  for  delivery  or  the  exercise  of  the  rights  of  ownership. 
It  would  follow  from  this  last  proviso  that,  if  a  receiver  in  bank- 
ruptcy demands  from  a  common  carrier  goods  consigned  to  the  bank- 
rupt before  the  service  of  any  notice  of  stoppage  in  transitu,  no  doubt 
could  arise,  and  the  demand  of  the  receiver,  coupled  with  the  au- 
thority vested  in  him  by  his  appointment,  should  be  sufficient  to  ter- 
minate all  rights  of  the  consignor,  if  he  has  not  already  succeeded  in 
stopping  the  go%ds  in  transit. 

But  the  present  question  is  more  difficult  Does  the  title  of  the 
receiver  attach,  and  can  the  trustee,  subsequently  elected,'  benefit  from 
the  appointment  of  a  receiver,  unless  the  receiver  acts  and  affirmatively 
exercises  the  authority  given  him  by  the  court?  The  receiver  is  ap- 
pointed to  take  and  hold.  He  has  no  title,  except  as  he  exercises  the 
authority  to  receive.  The  restraining  order,  forbidding  any  one  from 
interfering  with  the  possession  of  the  receiver  or  from  concealing  or 
keeping  out  of  the  possession  of  the  receiver  anjr  property  of  the 
bankrupt,  is  broad  enough  to  cover  only  property  of  which  the  bank- 
rupt himself  could  take  possession;  and  it  cannot  be  said  that  the 
receiver,  until  he  exercises  his  authority,  can  be  held  to  have  terminat- 
ed the  right  of  the  consignor  to  stop  his  goods  in  transit,  until  the  re- 
ceiver affirmatively  demands  from  the  carrier  the  possession  of  the 
goods,  or  notifies  it  that  he  elects  or  intends  to  make  such  a  demand. 
It  would  seem  to  do  utter  violence  to  the  principles  of  the  right  of 
stoppage  in  transitu  to  uphold  a  receiver  in  such  contention.  In  the 
present  case  the  railroad  company  may  have  known  of  the  bank- 
ruptcy and  of  the  receivership;  but  until  the  receiver  determined  to 
demand  possession  of  the  goods  he  was  standing  merely  in  the  shoes 
of  the  bankrupt,  but  armed  as  an  officer  of  the  court,  with  authority 
to  do  whatever  the  court  might  consider  the  bankrupt  had  a  right  to 
do,  or  to  take  possession  of  whatever  property  belonged  to  the  bank- 
rupt.   This  would  not  interfere  with  the  exercise  by  creditors  of  any 
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rights  which  they  had,  until  those  rights  were  terminated  by  the  re- 
ceiver or  by  the  order  of  court;  and  under  the  condition  of  the  law 
with  reference  to  stoppage  in  transitu  the  goods  in  question  were  not 
the  property  of  the  bankrupt,  beyond  the  reach  of  tiie  right  of  stop- 
page, until  the  receiver  or  some  creditor  demanded  of  the  company 
possession  or  control  of  the  goods. 

The  right  of  stoppage  in  transitu  has  been  recognized  as  against 
a  receiver  in  bankruptcy  in  the  case  of  In  re  Burke  &  Co.  (D.  C.)  15 
Am.  Bankr.  Rep.  495,  140  Fed.  971;  and  the  application  of  the 
doctrine  is  approved  in  the  case  of  In  re  Portuondo  (D.  C.)  14  Am. 
Bankr.  Rep.  337,  135  Fed.  592.  Similarly,  under  the  old  bankruptcy  • 
statute,  in  the  case  of  In  re  Beams,  Fed.  Cas.  No.  1,190,  the  courts 
in  a  bankruptcy  proceeding  approved  the  right  of  a  creditor  to  stop 
goods  in  the  hands  of  a  carrier.  This  anomalous  doctrine,  which 
seems  to  have  originally  grown  up  in  equity,  upon  the  theory  that  a 
creditor  who  was  vigilant  and  succeeded  in  getting  back  his  goods 
before  they  reached  the  possession  of  the  bankrupt,  had  a  stronger 
equity  than  the  creditors  who  knew  nothing  whatever  about  this  par- 
ticular sale,  has  for  more  than  160  years  been  applied  by  courts  of 
law,  until  at  the  present  time  it  is  said  that  the  doctrine  is  stronger  in 
law  than  in  equity.  26  Amer.  &  Eng.  Ency.  of  Law,  pages  1080,  1081. 
A  reason  for  this  can  be  readily  seen,  in  that  a  principle  applied  as  ia 
principle  of  law  is  less  elastic  than  when  applied  in  a  court  of  equity," 
which  is  balancing  and  considering  the  strength  of  different  claims, 
upon  the  basis  of  justice  between  the  parties. 

The  doctrine  of  stoppage  in  transitu  can  only  be  invoked  where 
insolvency  exists,  and  except  for  the  provisions  of  the  bankruptcy 
statutes  of  1867  (Act  March  2,  1867,  c.  176,  14  Stat.'517)  and  1898 
(Act  July  1, 1898,  c.  541,  30  Stat.  544  [U.  S.  Comp.  St.  1901,  p.  3418] ) 
the  administration  of  insolvent  estates  in  the  United  States  has  been 
under  the  various  assignment  acts  of  the  different  states.  Such  laws 
relating  to  assignments  and  the  general  doctrines  of  insolvency  recog- 
nize preferences  and  preferential  payments.  But  both  the  bankruptcy 
act  of  1867  and  that  of  1898  make  preferential  payments  within  a 
certain  period  voidable,  and  provide  against  the  recognition  of  prefer- 
ences in  the  admihistration  of  the  bankrupt  estate.  The  theory  of 
the  present  bankruptcy  law  would  seem  to  be  utterly  hostile  to  the 
idea  of  returning  to  a  creditor  goods  as  to  which  title,  but  not  actual 
possession,  had  passed  to  the  bankrupt,  and  thus  securing  to  the  cred- 
itor who  stops  the  goods  payment  in  full,  as  against  partial  dividends 
to  other  creditors.  But,  at  the  time  the  bankruptcy  law  of  1867  and 
the  bankruptcy  law  of  1898  were  passed,  the  doctrine  of  stoppage  in 
transitu  was  well  known  in  the  courts  and  in  the  general  body  of  the 
law.  The  application  of  the  doctrine  of  stoppage  in  transitu,  since 
the  passage  of  the  bankruptcy  act,  and  its  recognition  by  the  courts, 
indicate  that  it  cannot  be  inferred  from  the  bankruptcy  statute  that 
a  principle  of  law,  so  recognized  by  the  courts  as  to  have  become  a 
legal  right,  was  wiped  out  and  intended  to  be  disregarded,  when  no 
express  evidence  of  that  intent  was  set  forth  in  the  text  of  the  law. 
For  the  sake  of  consistency,  and  in  order  to  carry  out  the  principle  of 
the  bankruptcy  statute,  that  the  filing  of  a  petition  and  the  appointment 
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of  a  receiver  is  notice  to  the  world,  and  creates  an  inchoate  title  which 
cannot  be  disregarded  by  those  who  have  in  their  possession  any 
part  of  the  bankrupt  estate,  as  indicated  in  the  MuUer  Case,  supra, 
the  doctrine  of  stoppage  in  transitu  might  have  been  excluded,  if  it 
had  seemed  wfse  to  those  framing  the  law  so  to  do.  But,  as  has  been 
said,  the  trend  of  decision  and  tiie  language  of  the  statutes  seem  to 
indicate  that  no  change  in  the  doctrine  of  stoppage  in  transitu  was 
made  by  either  of  the  bankruptcy  acts  of  the  United  States,  and  the 
present  case  must  depend  upon  the  determination  of  the .  issue  in- 
volved according  to  the  principle  of  that  doctrine  as  set  forth  by  de- 
cisions. That  phase  of  the  question  has  been  already  considered,  and 
a  conclusion  reached  in  favor  of  the  shipper. 
The  motion  will  therefore  be  granted. 


In  re  DARLINGTON  CO. 

(District  Court,  B.  D.  New  York.    May  29,  190a) 

-  Bajtkbxtptot— Pbocbedino  fob  Contemptv-Advebsk  Claiicant  of  Pbopebtt. 
The  question  whether  the  landlord  of  a  bankrupt  was  guilty  of  con- 
tempt in  refusing  to  permit  the  receiver  to  comply  with  an  order  of  the 
court  directing  him  to  deliver  certain  property  to  a  purchaser  will  not  be 
determined  summarily  on  affidavits,  where  there  is  a  substantial  con- 
troversy as  to  whether  the  receiver  was  In  possession  of  the  property,  or 
whether  it  was  in  the  possession  of  the  landlord  as  a  fixture. 

In  Bankruptcy.    Proceeding  for  contempt 
Robert  J.  Fox,  for  petitioner. 
William  H.  Hamilton,  for  respondents, 

CHATFIELD,  District  Judge.  The  bankrupt  went  into  possession 
of  certain  real  estate  under  an  arrangement  which  was  intended  to 
be  consummated  into  a  formal  lease.  Certain  intricate  relations  be- 
tween other  parties  and  corporations  existed  preliminary  to  the  sit- 
uation which  developed  at  the  time  of  the  bankruptcy.  When  a  re- 
ceiver was  appointed,  the  owners  of  the  building  occupied  by  the 
bankrupt  claim  that  they  had  already  resumed  possession.  At  any 
rate,  the  receiver  took  possession  of  the  bankrupt's  property  in  tlie 
building  and  used  the  building  for  the  purpose  of  storage. 

The  Lamson  Company  made  an  arrangement  with  the  bankrupt 
to  install  a  cash  carrier  system  and  had  begun  its  work.  So  much 
of  the  work  as  had  been  done  is  claimed  by  the  Lamson  Company 
to  be  admittedly  not  in  the  nature  of  fixtures,  and  not  made  a  part  of 
the  real  estate.  The  owners  of  the  real  property  took  possession  of 
some  goods  under  a  sheriff's  levy,  but  the  cash  carrier  system  does 
not  seem  to  be  a  part  of  the  chattels  levied  upon.  Subsequently  an 
arrangement  was  made  with  the  receiver  by  which  the  Lamson  Com- 
pany was  to  remove  the  cash  carrier  system  and  to  pay  the  bank- 
rupt $300  for  the  old  material,  paying  in  addition  to  the  $300,  as  a 
part  of  the  price  for  the  old  cash  carrier  system,  the  value  of  the 
work  that  had  been  already  expended  for  the  bankrupt.  Upon  this 
arrangement  an  order  was  made  directing  the  receiver  to  turn  over 
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to  the  Lamson  Company  the  cash  carrier  system  and  allow  them  to 
remove  it  from  the  premises.  So  far  as  he  was  able,  the  receiver 
carried  out  this  arrangement;  but  the  owners  of  the  building  stopped 
the  removal,  and  have  now  been  brought  into  court  to  be  punished 
as  for  a  contempt  in  interfering  with  the  order  directed  to  the  receiver. 

So  far  as  any  actual  contempt  is  concerned,  the  owners  of  the 
building  acted  under  advice  of  counsel  and  under  a  claim  of  title,  and 
their  contempt  is  not  considered  by  the  court  to  be  willful  or  flagrant. 
But  the  question  is  rather,  whether  the  owners  of  the  real  estate  had 
the  right  to  do  as  they  presumed  to  do,  and,  if  they  had  not  that 
right,  whether  they  should  be  punished  for  contempt,  unless  they  purge 
themselves  by  complying  with  the.  order  of  the  court  It  is  somewhat 
difficult  to  determine  from  the  affidavits  whether  the  receiver  was 
actually  in  possession  of  the  property  in  question,  and,  if  he  were  not 
in  possession,  a  question  of  title  is  certainly  raised,  which  cannot  be 
determined  in  a  summary  way.  If  he  was  in  possession,  then  it 
would  be  necessary,  through  the  contempt  proceeding,  to  determine 
whether  the  receiver's  title  was  superior  to  that  of  the  owner  of  the 
real  estate,  and  such  a  question  would  have  to  be  determined  on  the 
taking  of  testimony,  rather  than  upon  affidavits.  Further,  if  the  re- 
ceiver did  not  have  a  right  to  the  possession  of  the  property,  and  it 
belonged  to  the  owner  of  the  building,  a  readjustment  may  have  to  be 
made  of  the  terms  under  which  the  $300  was  paid  to  the  receiver. 

Under  all  the  circumstances,  it  seems  best  to  send  the  question  of 
possession  to  a  commissioner,  to  determine  upon  the  hearing  of  testi- 
mony, and  the  application  to  punish  for  contempt  will  be  held  until 
it  is  determined  whether  the  respondents  must  purge  Jhemselves  from 
that  contempt  before  disposing  of  the  application.  The  claimant 
may  still,  if  it  sees  fit,  bring  suit  for  the  goods  it  claims  in  any  court 
having  jurisdiction,  and,  if  so,  no  reference  will  be  ordered.  If  a 
reference  is  had,  the  question  of  title  may  also  be  considered,  if  the 
owners  of  the  building  assent  thereto. 


In  re  INDUSTRIAL  GOLD  STORAGE)  ft  ICE  00. 

(District  Court,  B.  D.  Pennsylvania.    August  12,  1908.) 

No.  1,983. 

1.  Bankbuptct— "Taxes"  Bntftled  to  Pbioritt  of  Pathbnt— Watkb  REirrs. 

Water  rents  due  to  a  municipality,  which  are  levied  on  property  annual- 
ly as  a  tax  is  levied  and  made  a  lien  in  like  manner,  are  "taxes,"  within 
the  meaning  of  Bankr.  Act,  July  1,  1898,  c.  541,  fi  64a,  30  Stat  503  (U.  S. 
Gomp.  St.  1901,  p.  3447),  which  a  trustee  in  bankruptcy  is  required  to 
pay  when  levied  against  property  of  the  estate  in  his  possession. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  8f  pp. 
6867-6886,  7813.] 

2.  Same—Rents  and  Profits  of  Mobtoaoed  Propebtt— Rights  of  Mobtoaoee. 

a  mortgagee  of  realty  in  Pennsylvania,  whose  mortgage  exceeds  the 
value  of  the  property,  is  equitably  entitled  to  have  the  rents  and  profits 
of  such  property  collected  by  a  trustee  In  bankruptcy  of  the  morl^gor, 
after  payment  of  the  taxes,  applied  to  the  payment  of  interest  on  his 
mortgage. 
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In  Bankruptcy.    On  certificate  of  referee. 

Horace  M.  Rumsey,  for  trustees. 

Hepburn,  Carr  &  Krauss  and  Smithers  &  Lank,  for  bankrupt. 

J.  B.  Mcpherson,  District  judge.  The  facts  upon  which  the  pres- 
ent controversy  arises  are  thus  found  by  the  learned  referee,  Joseph 
Mellors,  Esq.: 

''(1)  In  the  month  of  Febrnary,  1904,  the  above-mentioned  company  became 
Insolvent,  and  on  the  4th  day  of  March  It  made  an  assignm^it  for  the  benefit 
of  its  creditors  to  the  Central  Trust  &  Savings  Company. 

'*<2)  On  July  2d  of  the  same  year  a  petition  in  bankruptcy  was  filed  against 
It  in  which  the  said  assignment  was  set  forth  as  an  act  of  bankruptcy,  and 
in  Angast  of  the  same  year  it  was  adjudicated  a  bankrupt. 

"(3)  On  October  10,  1904,  the  said  Central  Trust  &  Savings  Company,  to- 
gether with  Joshua  M.  Gillespie  and  Howard  M.  Long,  were  elected  trustees 
of  said  bankrupt  estate. 

"(4)  At  the  time  of  the  filing  of  said  petition  the  assets  of  the  bankrupt 
included,  inter  alia,  real  estate;  consisting  of  a  three-story  brick  house  (occu- 
pied as  a  saloon)  and  lot  situated  at  the  northeast  comer  of  American  and 
Berks  streets,  in  the  city  of  Philadelphia,  containiug  in  front  or  breadth  on 
American  street  40  feet  and  extending  121  feet  in  depth.  The  bankrupt  estate 
was  also  possessed  of  other  real  estate  inmiediately  adjoining  the  said  real 
estate  on  tiie  north  and  upon  which  was  erected  a  partly  completed  cold  storage 
plant 

"(5)  At  the  time  of  the  filing  of  the  said  petition  in  bankruptcy,  the  above- 
mentioned  real  estate  was  subject  to  a  purchase  money  mortgage  of  $40,000 
given  by  the  bankrupt  company  to  August  Beitney,  which  was  on  record  at  the 
time  of  the  filing  of  the  petition. 

"(6)  Subsequent  to  the  adjudication  in  bankruptcy — ^that  is,  on  September 
9, 1904 — ^the  said  Augustus  Beitney  began  suit  upon  said  mortgage  in  the  court 
of  common  pleas  of  Philadelphia  county.  The  said  Central  Trust  &  Savings 
Company  and  Joshua  M.  Gillespie,  who  were  receivers,  were  made  partners 
to  the  suit,  but  they  made  no  defense  thereto,  and  Judgment  was  duly  recov- 
ered on  October  11,  1904.  A  writ  of  levari  facias  was  issued  upon  said  Judg- 
ment 

"(7)  On  the  6th  day  of  November,  1904,  the  trustees  in  bankruptcy  (who 
had  also  been  receivers  and  let  the  suit  go  to  Judgment  without  defense)  filed 
a  petition  in  the  United  States  District  Court  and  secured  a  restraining 
order  restraining  the  said  mortgagee  from  further  proceedings  in  the  matter. 
Upon  the  5th  day  of  December,  1904,  the  court  referred  the  matter  to  the 
referee,  who  reported  against  the  restraining  order,  and  the  petition  therefore 
was  dismissed,  and  the  property  was  sold  under  said  mortgage  on  the  first 
Monday  of  December,  1905,  and  bought  in  at  eherilTs  sale  by  the  mortgagee 
for  a  nominal  sum. 

**The  property  upon  which  the  mortgage  was.  secured  was  appraised  by  the 
appraisers  in  bankruptcy  at  the  sum  of  $10,000,  which  was  brought  to  the 
attention  of  the  trustees  as  well  as  the  existence  of  the  mortgage  in  question, 
and  as  well  as  other  liens. 

"(8)  From  the  time  of  their  election  (October  10,  1904)  to  the  time  of  the 
sale  of  said  property  (December,  1903),  the  trustees  had  possession  of  the  prem- 
ises and  collected  the  rents  thereof,  but  they  did  not  pay  the  taxes,  water 
rents,  dor  the  interest  upon  said  mortgage. 

'•(9)  No  proceedings  were  taken  by  the  mortgagee  to  sequester  the  rents  as 
by  obtaining  the  appointment  of  a  receiver  before  bankruptcy  or  by  a  direct 
application  to  the  bankruptcy  court." 

Upon  these  facts  the  mortgagee,  on  whose  behalf  the  property  was 
bought  in  at  the  foreclosure  sale,  asked  for  an  order  directing  the 
trustees ''to  apply  the  rents  received  from  the  mortgaged  property, 
first,  to  the  payment  of  the  taxes  and  water  rent  due  to  the  city  of 
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Philadelphia  for  the  year  1905,  and,  second,  to  the  payment  of  the 
interest  that  accrued  upon  the  mortgage  while  the  property  was  in  the 
possession  of  the  trustees.  The  referee  made  the  order  prayed  for, 
and  the  appeal  now  before  the  court  was  taken  by  the  trustees  from 
his  decision. 

One  of  the  exceptions  filed  by  the  trustees  questions  the  referee's 
finding  that  the  property  was  bid  in  at  the  sheriff's  sale  by  the  mort- 
gagee, and  avers  that  the  purchaser  was  John  P.  Mathieu,  that  he 
bought  subject  to  the  taxes  and  water  rent,  and  that  he  does  not  com- 
plain of  the  distribution  of  the  rents  in  question  among  the  general 
creditors.  It  is  true  that  Mathieu  was  the  nominal  purchaser,  and  that 
the  sheriff's  deed  was  made  to  him;  but  I  agree  with  the  referee's 
finding  that  the  mortgagee  was  the  real  party  in  interest,  and  that  the 
title  was  taken  and  is  held  in  his  behalf.  The  dispute  therefore  is  be- 
tween the  general  creditors  and  the  mortgagee  himself,  and  is  to  be 
decided  from  that  point  of  view. 

With  regard  to  the  taxes  and  water  rent  due  to  the  city  of  Phila- 
delphia, there  seems  to  be  little  difficulty.  So  far  as  the  taxes  are 
concerned,  the  command  of  section  64a  (Act  July  1,  1898,  c.  641,  30 
Stat.  563  [U.  S.  Comp.  St.  1901,  p.  3447])  is  express: 

"The  court  shall  order  the  trustee  to  pay  all  taxes  legally  due  and  owing 
by  the  bankrupt,"  etc 

And  the  application  of  this  provision  to  taxes  accruing  since  the  filing 
of  the  petition  has  been  decided  in  several  cases.  Collier  (6th  Ed.) 
p.  629,  note  22k;  Swarts  v.  Hammer,  194  U.  S.  441,  24  Sup.  Ct.  695. 
48  L.  Ed.  1060.  Whether  the  word  "taxes"  includes  water  rents  due 
to  a  municipality  is  a  question  about  which  there  is,  perhaps,  room 
for  a  difference  of  opinion.  It  was  decided  in  Re  Stalker  (D.  C.) 
123  Fed.  961,  that  an  assessment  levied  for  a  local  improvement  is  a 
"tax"  entitled  to  priority  of  payment  under  this  section,  while  it  was 
held  by  the  same  judge  in  Re  Broom  (D.  C.)  123  Fed.  639,  that  a 
lessee's  failure  to  pay  water  rents,  in  violation  of  a  covenant  in  his 
.lease,  did  not  give  the  lessor  or  the  municipality  a  claim  to  priority 
against  the  lessee's  estate  in  bankruptcy.  This  ruling,  however,  is 
expressly  put  upon  the  ground  that  the  lessee's  obligation  is  contract- 
ual only,  and  therefore  that  the  claim  was  not  a  "tax"  against  the 
bankrupt.  In  my  opinion  a  water  rent  due  to  the  city  of  Philadel- 
phia is  certainly  within  the  spirit  of  section  64a.  It  is  levied  annually 
against  the  property  as  a  tax  is  levied;  it  is  made  a  lien  by  statute  in 
like  manner,  and  is  enforced  by  the  same  remedies  that  are  appropri- 
ate to  the  collection  of  a  tax ;  and  the  amount  due  is  similarly  avail- 
able for  public  purposes.  The  same  reasons  of  policy  that  moved 
Congress  to  ordain  priority  for  taxes  justify  the  courts,  I  think,  in 
giving  the  word  a  construction  broad  enough  to  include  such  other 
municipal  claims  as  are  practically  indistinguishable  in  their  nature 
and  effect  from  taxes,  strictly  so  called. 

The  equitable  right  of  the  mortgagee  to  have  the  balance  of  the 
rent  applied  to  the  unpaid  interest  upon  his  mortgage  has  been  affirm-  ■ 
ed  by  some  courts  and  denied  by  others.    Under  the  facts  found  by 
the  referee,  I  do  not  think  that  the  right  can  be  properly  rested  upon 
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the  clause  in  the  mortgage  that  conveyed  the  real  estate  to  the  mort- 
gagee "together  with  the  *  *  *  rents,  issues  and  profits  there- 
of." The  effect  of  such  a  clause  has  been  the  subject  of  dispute,  but 
for  present  purposes  it  is  sufficient  to  refer  to.  Savings  Co.  v.  Shep- 
herd, 127  U.  S.  502.  8  Sup.  Ct.  1250,  32  L.  Ed.  163,  by  which  I  re- 
gard the  question  as  practically  settled.  That  was  a  case  in  which  a 
deed  of  trust  (a  mortgage  by  another  name)  expressly  reserved  to 
the  mortgagor  the  right  to  take  the  rents  of  the  real  estate  until  de- 
fault, etc.,  and  the  decision  is  therefore  not  precisely  in  point ;  but  in 
the  discussion  of  the  questions  arising  in  the  case  the  court  used  the 
following  language,  which  applies  so  closely  to  such  a  situation  as  is 
now  before  me  that  I  feel  bound  by  what  is  there  laid  down  as  the 
general  rule: 

'*It  is,  of  course,  competent  for  the  parties  to  provide,  in  the  mortgage,  for 
the  payment  of  rents  and  profits  to  the  mortgagee,  while  the  mortgagor  re- 
mains in  possession ;  but  when  the  mortgage  contains  no  such  provision,  and 
even  where  the  income  is  expressly  pledged  as  security  for  the  mortgage 
debt,  with  the  right  in  the  mortgagee  to  take  possession  upon  the  failure  of 
the  mortgagor  to  perform  the  conditions  of  the  mortgage,  the  general  rule  is 
that  the  mortgagee  is  not  entitled  to  the  rents  and  profits  of  the  mortgaged 
premises  until  he  takes  actual  possession,  or  until  possession  is  taken,  in 
his  behalf,  by  a  receiver  (Teal  v.  Walker,  111  U.  S.  242,  4  Sup.  Ct  420,  28  U 
Ed.  415;  Grant  v.  Phcenix  Life  Ins.  Co.,  121  U.  S.  105,  117,  7  Sup.  Ot  841, 
80  Tm  Ed.  905),  or  until  in  proper  form  he  demands  and  is  refused  possession 
(Dow  V.  Memphis  Railroad  Co..  124  U.  S.  652,  654,  8  Sup.  Ot  673,  31  U  Ed. 
665).  See,  also,  Sage  v.  Memphis  &  Uttle  Bock  RaUroad  Co.,  125  U.  S.  361, 
8  Sup.  Gt.  887,  31  U  Ed.  604. 

*'The  principles  announced  in  these  cases  are  decisive  against  the  claim  of 
the  trust  company  to  the  rents  of  the  proi)erty  represented  by  the  two  drafts 
delivered  by  the  United  States  to  Wilson.  Bradley's  deed  pledged  the  property, 
not  the  rents  accruing  therefrom,  as  security  for  the  payment  of  his  notes. 
It  is  true  it  provides  generally,  that  the  mortgagor  may  remain  in  possession 
and  receive  rents  and  profits,  until  there  is  default  upon  his  part;  but  the 
only  effect  of  that  provision  was  to  open  the  way  to  compel  him  to  submit  to 
a  sale  and  thereby  lose  possession.  The  deed  did  not  give  the  mortgagee  or 
the  trustees  the  right,  immediately  upon  such  default,  to  take  possession  and 
appropriate  the  rents  of  the  property.  It  only  gave  the  trustees  authority, 
when  such  default  occurred,  to  sell  upon  short  notice,  and,  in  that  way,  oust 
the  mortgagor,  and  suspend  his  right  to  further  appropriate  the  income  of 
the  property.  Even  if  the  deed  had  expressly  pledged  the  income  as  security 
for  the  debts  named,  the  mortgagor,  according  to  the  doctrines  of  the  cases 
cited,  would  have  been  entitled  to  the  income,  until,  at  least  possession  was 
demanded  under  the  deed,  or  until  his  possession  was  disturbed  by  a  sale  un^ 
der  the  deed  of  trust  or,  in  advance  of  a  sale,  by  having  a  receiver  appointed 
for  the  benefit  of  the  mortgagee." 

But,  without  regard  to  the  clause  in  the  mortgage  concerning  the 
rents,  it  seems  to  me  that  the  equitable  right  of  the  mortgagee  to 
have  the  rents  applied  to  the  payment  of  the  overdue  interest  should 
be  sustained  for  the  reason  given  by  the  Supreme  Court  of  Pennsyl- 
vania in  Wolfs  Appeal,  106  Pa.  645,  namely:  That  a  lien  creditor 
under  conditions  similar  to  those  now  presented  is  in  equity  the  real 
owner  of  the  land,  and  is  therefore  entitled  to  have  its  rents,  issues, 
and  profits  applied  to  the  discharge  of  his  lien.  In  that  case  it  was 
held  by  the  lower  court  that,  when  a  debtor  had  made  an  assignment 
for  the  benefit  of  creditors,  the  assignee  in  possession  was  bound  to 
apply  the  rents  arising  from  real  estate  that  was  incumbered  beyond 
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its  full  value  to  the  payment  of  interest  upon  the  liens  before  even 
wage  creditors  could  sucessfully  claim  to  share  in  the  fund  thus  aris- 
ing. Upon  this  point,  the  opinion  of  the  court  below  (which  was 
aiSrmed  by  the  Supreme  Court)  is  as  follows: 

"In  November,  1874,  Light  Bros.,  as  izuUvidoals  and  as  a  firm,  made  an 
assignment  for  the  benefit  of  creditors.  They  owned  In  Lebanon  county  a 
rolling  mill,  forge,  some  houses,  and  a  farm,  from  the  management  and  renting 
of  which  by  the  assignees  after  January,  1875,  certain  profits  accrued  which 
they  applied  to  the  payment  of  a  Judgment  against  the  assignors  entered  in 
1887  and  to  the  payment  of  Interest  on  two  other  Judgments,  one  entered  to 
April  term,  1873,  and  the  other  to  January  term,  1874.  •  •  •  These  trans- 
actions were  set  out  In  their  second  and  final  account  •  •  •  and  certain 
wage  creditors  of  the  firm  excepted,  alleging  that  the  rents  and  profits  accru- 
ing from  the  use  of  the  assigned  property  since  the  assignment  had  been  Im- 
properly applied  to  the  Judgments  referred  to.    •    •    • 

"Whether  the  real  estate  in  Lebanon  county  was  partnership  property  or 
held  in  common.  It  seems  clear  in  either  case  that  the  wage  creditors,  as 
against  the  liens  mentioned,  were  not  entitled  to  the  rents  and  profits  which 
accrued,  as  did  all  of  them,  after  January,  1875.  The  recent  case  of  Jones's 
Appeal,  l<a  Pa.  285,  seems  to  be  decisive  upon  this  point  There  the  real 
estate  of  a  firm  was  partnership  property  and  was  assigned  for  the  benefit  of 
creditors.^  A  mill  upon  the  land  was  burned  and  its  machinery  so  Injured  by 
the  fire  as  to  be  sold  for  old  iron.  A  crop  of  grass  also  was  gro^-n  upon  the 
land  after  the  assignment,  and  the  wage  creditors  claimed  the  proceeds  of 
both  crop  and  machinery.  They  were,  however,  awarded  to  lien  creditors,  and 
the  Supreme  Court  expressly  approves  this  part  of  the  decree,  although  the 
opinion  Is  mainly  concerned  about  other  questions.  The  principle  of  this 
decision  seems  to  us  to  cover  the  case  of  rents.  If  the  machinery  which  In  that 
case  helped  to  give  value  to  the  land,  and  the  grass  which  grew  upon  It  after 
the  claims  for  wages  had  accrued,  partook  of  its  character  to  such  an  extent 
as,  equitably  at  least,  to  belong  to  the  Hen  creditors  after  severance.  It  would 
seem  plain  that  the  rents  and  farm  profits  here,  which  the  land  produced 
and  which  wholly  accrued  after  these  claims  for  wages  had  become  due, 
ought  to  follow  a  similar  course.  The  Income  or  product  of  an  assigned  es- 
tate is  held  by  the  assignee  In  trust  for  all  the  creditors  of  the  assignor  ac- 
cording to  their  legal  and  equitable  rights  (Bausmau's  Appeal,  00  Pa.  180) ;  and 
as  all  the  Judgments  referred  to  were  entered  more  than  six  months  before 
the  assignment  was  made,  and  therefore  before  the  labor  was  performed.  It 
is  hard  to  see  why  the  substantial  owners  of  the  property  have  not  at  least  an 
equitable  right  to  the  whole  of  what  It  produces.  Burkholder*s  Appeal,  94  Pai 
524,  regards  the  lien  creditors  of  an  assignor  In  the  same  light,  viz.,  as  sub- 
stantial owners  of  his  real  estate,  and  divides  among  them  the  Interest  on 
deferred  payments,  even  after  the  land  has  been  sold  by  order  of  court" 

From  this  ruling  a  wage  creditor  took  an  appeal,  but  the  Supreme 
Court  affirmed  the  decree  of  the  court  below,  saying: 

"The  appellant  sought  to  object  to  the  account  on  the  alleged  ground  that  he 
was  a  preferred  creditor  of  the  assignor!  The  court  found  that  his  claim  was 
not  sustained,  that  he  had  no  Interest  in  the  account  to  which  he  excepted, 
and  therefore  no  standing  to  file  exceptions.  In  case  of  a  sale  of  the  land  it 
Is  very  dear  his  daim  could  not  be  allowed  to  the  prejudice  of  a  prior  lien 
creditor.  We  think  the  mere  rents  of  the  land  In  the  hands  of  assignees,  not 
being  the  product  of  business  managed  and  carried  on  by  them,  but  solely 
the  product  of  the  l^nd  Itself,  should  be  applied  on  those  prior  liens  which 
would  be  entitled  to  the  proceeds  of  the  lands,  if  sold.  This  we  understand 
to  be  the  ground  on  which  the  court  ruled  the  case.  The  conclusion  is 
sustained  for  reasons  expressed  in  Bausman's  Appeal,  90  Pa.  180,  and  Burk- 
holder's  Appeal,  94  Pa.  524." 
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See,  also,  Gibble's  Estate,  134  Pa.  366, 19  Atl.  681. 

These  decisions  are  entitled  to  much  weight  in  a  controversy  be- 
fore a  federal  court  concerning  the  effect  of  a  Pennsylvania  mort- 
gage; but,  aside  from  their  weight,  it  seems  to  me  that  the  equity  of 
the  situation  is  with  the  mortgagee.  Any  other  ruling  would  permit 
an  assignee  or  a  trustee  to  take  possession  of  the  debtor's  real  estate 
— ^this  being  inadequate  to  pay  the  liens  against  it — and  deliberately  di- 
vert the  rents  issuing  out  of  the  land  from  the  creditor  who  has  a  lien 
upon  it,  and  has  therefore  in  equity  the  first  claim  upon  what  it  pro- 
duces, and  apply  them  to  the  profit  gf  general  creditors  who  have  no 
such  lien,  and  whose  claims,  indeed,  may  have  come  into  existence 
with  full  knowledge,  actual  or  constructive,  that  the  debtor's  land  was 
incumbered  beyond  its  value.  For  many  purposes  the  relative  rights 
of  creditors  are  to  be  regarded  as  fixed  when  the  act  of  bankruptcy 
takes  place,  or  the  petition  is  filed.  In  this  aspect,  the  mortgage  cred- 
itor now  before  the  court  was  the  equitable  owner  of  the  bankrupt's 
real  estate  in  August,  1904,  and  the  trustees  were  bound  to  administer 
the  property  in  subordination  to  his  rights.  What  they  ask  to  do, 
however,  is  to  take  the  rents  of  what  was  really  his  property,  and  di- 
vide them  among  the  other  creditprs.    This,  I  think,  cannot  be  done. 

The  order  of  the  learned  referee  is  affirmed* 


BROWN  V.  MORGAN  et  al. 

(Clrcolt  Court,  N.  D.  Iowa,  W.  D.    August  15,  1008.) 

No.  281. 

1.  AlTOBNET  AND  OlIENT— ATTOBNET'S  LISN  ON  JUDGMENT  VOB  SEBVICBS. 

An  attorney  has  a  lien  at  common  law  upon  a  Judgment  recovered  by 
him  in  favor  of  his  client  for  the  amount  of  his  fee  and  disbursements 
in  the  cause,  and  the  Iowa  statute  (Code,  i  S21)  specifically  giving  such 
lien,  as  construed  by  the  Supreme  Court  of  the  state,  is  merely  declara- 
tory of  the  common  law  with  ap  additional  provision  for  giving  notice 
of  lien  by  an  entry  in  the  Judgment  docket 

2.  Same— Snrr  to  ESntobce  Lien. 

An  attorney  who  has  recovered  a  Judgment  in  favor  of  his  client  in  a 
federal  court  in  Iowa,  and  entered  notice  of  a  lien  on  such  Judgment  on 
the  docket  in  conformity  to  the  state  statute,  may  maintain  a  suit  in 
equity  in  such  court  against  the  parties  to  the  Judgment  to  enforce  his 
lien. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  fk  Attorney  and 
Client,  §  426.] 
8.  Courts— JuBiSDionoN  of  Federal  Court— Ancili*abt  Suit. 

Such  suit  is  ancillary  to  the  original  suit  and  within  the  Jurisdiction 
of  the  court,  without  regard  to  the  amount  involved  or  the  citizenship 
of  the  parties. 

[Ed.  Note. — Supplementary  and  ancillary  proceedings  and  relief  in 
federal  courts,  see  note  to  Toledo,  St  L.  &  K.  C  R.  Co.  v.  Continental 
Trust  Co.,  36  a  C.  A.  195.] 

In  Equity.    On  demurrer  to  bill. 

The  bill  alleges:     Oliat  in  March,  1901,  the  defendant  Morgan  employed 
the  complainant  who  was  then  and  is  now  an  attorney  and  counsel<»:  of 
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this  court,  to  prosecute  a  suit  in  equity  against  the  defendants  school  dis- 
tricts to  recover  of  them  some  $8,000  upon  certain  bonds  issued  by  said 
districts;  that  complainant,  pursuant  to  such  employment,  brought  suit  in 
this  court  in  behalf  of  defendant  Morgan  and  prosecuted  the  same  to  final 
Judgment  or  decree,  whereby  the  defendant  Morgan  recovered  Judgment 
against  said  school  districts  December  31,  1902,  in  the  sum  of  $5,601  and 
costs;  that  complainant  thereafter  entered,  in  the  proper  Judgment  docket 
opposite  the  entry  of  Judgment,  notice  of  a  lien  upon  the  amount  owing  by 
the  school  districts  upon  such  Judgment  to  the  defendant  Morgan  In  the 
sum  of  $2,200  for  his  services  In  procuring  such  Judgment,  as  authorissed  by 
the  statute  of  Iowa;  that  partial  payments  have  been  made  upon  his  said 
claim  and  lien,  but  that  there  is  still  due  and  owing  him  from  the  defendant 
Morgan  for  his  services  in  such  proceedings  of  principal  and  Interest  the 
sum  of  $1,044..  And  the  prayer  of  the  bill  is  that  complainant's  lien  for 
his  services  in  behalf  of  the  defendant  Morgan  in  said  suit  be  established  for 
said  amount,  and  that  the  same  be  enforced  against  said  Judgment  and  the 
school  districts  by  proper  orders  or  process  of  this  court  The  bill  also  al- 
leges that  complainant  is  a  citizen  of  Iowa,  that  the  defendant  Morgan  is  a 
citizen  of  South  Dakota,  and  the  several  school  districts  school  corporations 
existing  under  the  laws  of  Iowa.  The  defendant  Morgan  appears  generally 
and  demurs  to  the  bill  for  want  of  equity,  and  also  upon  the  ground  that  the 
court  is  without  Jurisdiction  because  the  school  districts  are  corporations 
of  the  state  of  Iowa  and  citizens  of  the  same  state  as  complainant,  and 
that  the  amount  now  owing  to  complainant  is  InsufQcient  to  confer  Juris- 
diction upon  this  court 

P.  A.  Swayer  and  R.  H.  Brown,  for  complainant 
O.  J.  Taylor  and  J.  W.  Hallam,  for  defendants. 

REED,  District  Judge  (after  stating  the  facts  as  above).  If  this 
suit  is  to  be  regarded  as  an  entirely  new  or  original  suit,  the  juris- 
diction of  this  court  must  fail,  because  the  amount  involved,  exclu- 
sive of  interest  and  costs  and  the  citizenship  of  the  parties,  are  such 
that  it  may  not  rightly  be  prosecuted  in  this  court.  But  is  it  an  orig- 
inal suit  with  reference  to  the  line  which  separates  the  'jurisdiction  of 
the  federal  courts  from  that  of  the  state  courts,  or  does  it  belong  to 
that  class  of  suits  which  are  ancillary  or  auxiliary  to  a  orior  suit,  ei- 
ther for  the  enforcement  of  the  judgment  or  decree  in  the  prior  suit, 
or  to  protect  the  rights  of  third  parties  which  arise  or  grow  out 
of  the  prior  proceedings?  If  it  is  of  the  latter  class,  the  citizens"hip 
of  the  parties,  or  the  amount  involved,  is  immaterial,  for  the  jurisdic- 
tion rests  upon  and  is  supported  by  that  of  the  prior  suit.  Minnesota 
Co,  V.  St.  Paul  Co.,  2  Wall.  609,  17  L.  Ed.  886 ;  Freeman  v.  Howe, 
24  How.  450,  16  L.  Ed.  749;  Krippendorf  v.  Hyde,  110  U.  S.  276, 
4  Sup.  Ct.  27,  28  L.  Ed.  145 ;  Julian  v.  Central  Trust  Co.,  193  U.  S. 
93,  24  Sup.  Ct.  399,  48  L.  Ed.  629. 

It  is  true  that  in  these  cases  the  money  or  property  sought  to  be 
recovered  by,  or  impressed  with  some  equity  in  favor  of  a  third  par- 
ty was  in  the  registry  of  the  court,  or  in  its  custody,  through  its  mar- 
shal or  receiver,  and  if,  in  this  instance,  the  school  districts  had  paid 
the  amount  of  the  judgment  against  them  into  court,  there  would  be 
no  doubt  that  complainant  could  by  proper  proceedings  in  that  suit 
have  required  that  his  lien  for  services  be  satisfied  therefrom.  The 
fact  that  it  has  not  been  paid  into  court  is  not  important,  for  the  judg- 
ment is  within  the  control  of  the  court,  and  the  amount  due  thereon 
is  potentially  within  its  control  for  the  purpose  of  distribution  by  it 
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when  paid  to  whomever  it  rightfully  belongs.  Hatcher  v.  Hendrie, 
133  Fed.  267,  68  C.  C.  A.  19. 

The  principle  upon  which  the  cited  cases  rest  seems  equally  appli- 
cable where  the  subject-matter  of  the  controversy  is  embraced  within, 
or  arises  out  of,  the  controversy  in  the  prior  suit.  Root  v.  Wool- 
worth,  150  U.  S.  401,  14  Sup.  Ct.  136,  37  L.  Ed.  1123.  Lamb  v. 
Ewing,  64  Fed:  269,  4  C.  C.  A.  320;  Hatcher  v.  Hendrie,  133  Fed. 
267,  68  C.  C.  A.  19. 

In  Minnesota  Co.  v.  St.  Paul  Co.,  above,  Mr.  Justice  Miller,  at  page 
633,  2  WaU.  (17  L.  Ed.  886),  said: 

*'It  is  objected  that  the  present  bill  is  called  a  supplemental  bill,  and  is 
brought  by  a  defendant  in  the  original  suit,  which  is  said  to  be  a  violation 
of  the  rulesL  of  equity  pleading,  and  that  the  subject-matter  and  the  new 
parties  made  by  the  bill  are  not  such  as  can  properly  be  brought  before  the 
court  by  that  class  of  bUls.  But  we  think  that  the  question  is,  not  whether 
the  proceeding  is  supplemental  and  ancillary,  or  is  independent  and  original 
in  the  sense  of  the  rules  of  equity  pleading,  but  whether  it  is  supplemental 
and  ancillary  or  Is  to  be  considered  entirely  new  and  original  in  the  sense 
which  this  court  has  sanctioned  with  reference*  to  the  line  which  divides  the 
Jurisdiction  of  the  federal  courts  from  that  of  the  state  courts.  No  one,  for 
instance,  would  hesitate  to  say  that,  according  to  the  ESnglish  chancery 
practice,  a  bill  to  enjoin  a  judgment  at  law  is  an  original  bill  in  the  chancery 
sense  of  the  word.  Yet  this  court  has  decided  many  times  that  when  a 
bill  is  filed  in  the  Circuit  Court,  to  enjoin  a  judgment  of  that  court,  it  is 
not  to  be  considered  as  an  original  bill,  but  as  a  continuation  of  the  pro- 
ceeding at  law,  so  much  so  that  the  court  will  proceed  in  the  injunction  suit 
without  actual  service  of  subpoena  on  the  defendant,  and  though  he  be  a 
citizen  of  another  state,  if  he  were  a  party  to  the  Judgment  at  law.'* 

Lamb  v.  Ewing,  64  Fed.  269,  4  C.  C.  A.  320,  was  a  new  action 
brought  in  a  Circuit  Court  of  the  United  States  upon  a  bond  given 
in  a  prior  action  in  the  same  court  between  other  parties.  It  was  ob- 
jected to  the  jurisdiction  that  the 'amount  involved,  being  less  than 
$2,000,  was  not  sufficient  to  confer  jurisdiction  upon  the  Circuit  Court. 
It  was  held  by  the  Court  of  Appeals,  this  circuit,  upon  the  question 
of  jurisdiction,  that  the  action  was  but  a  continuation  of  the  prior 
one,  and  that  a  third  party  whose  rights  arose  out  of  the  prior  pro- 
ceedings could  maintain  an  action  in  the  same  court  for  the  protec- 
tion of  those  rights,  regardless  of  the  amount  involved  or  the  citizen- 
ship of  the  parties.  See,  also,  1  Bates,  Fed.  Eq.  §  97,  as  to  when  suits 
will  be  regarded  as  ancillary  or  auxiliary  to  a  prior  suit. 

The  jurisdiction  of  this  court  over  the  subject-matter  and  of  the 
parties  in  the  prior  suit  of  the  defendant  Morgan  against  the  school 
districts  is  unquestioned,  and  the  judgment  recovered  by  Morgan  in 
that  suit  is  the  result  of  the  efforts  of  the  complainant  as  his  counsel. 
Upon  such  a  judgment  the  attorney  recovering  it,  under  the  later 
common  law  at  least,  would  have  a  lien  for  the  value  of  his  services 
and  disbursements  in  procuring  the  same.  The  origin  of  such  lien 
may  be  somewhat  obscure,  but  it  seems  to  have  arisen  by  analogy  to 
other  cases  of  lien.  Cowell  v.  Simpson,  16  Vesey,  276,  and  'note. 
That  it  existed  is  certain.  Ex  parte  Price,  2  Vesey,  Sr.  407;  Welsh 
V.  Hole,  1  Doug.  238;  Read  v.  Dupper,  6  T.  R,  366;  Stevenson  v. 
Blakelock,  1  Maule  &  S.  636. 
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In  Welsh  v.  Hole,  1  Doug.  238,  Lord  Mansfield  said : 

"An  attoraey  has  a  lien  on  the  money  recovered  by  his  client  for  his  bill 
of  costs.  If  the  money  came  to  his  hands,  he  may  retain  it  to  the  amount 
of  his  bill.  He  may  stop  it  in  transit  if  he  can  lay  hold  of  it  If  he  apply 
to  the  courts,  they  will  prevent  its  being  paid  over  until  his  demand  is 
satisfied.  I  am  inclined  to  go  still  further  and  hold  that.  If  an  attorney 
give  notice  to  the  defendant  not  to  pay  till  his  bill  shall  be  discharged,  a 
payment  by  the  defendant  after  such  notice  would  be  In  his  own  wrong,  and 
like  paying  a  debt  which  has,  been  assigned,  after  notice." 

In  Read  v.  Dupper,  6  Term  R.  366,  Lord  Kenyon  held  that  a  party 
should  not  be  permitted  to  run  away  with  the  fruits  of  a  cause  with- 
out satisfying  the  legal  demands  of  his  attorney  by  whose  industry, 
and  in  many  instances  at  whose  expense,  those  fruits  were  obtainea. 

Such  was  the  settled  practice  of  the  English  courts,  and  the  rule  in 
this  country  is  the  same,  though  in  some  of  the  states  it  is  modified 
by  statute.  Jennings  v.  Bacon,  84  Iowa,  403,  61  N.  W.  15;  Martin 
V.  Hawks,  15  Johns.  (N.  Y.)  405 ;  Rooney  v.  Railroad  Co.,  18  N.  Y. 
368;  Andrews  v.  Morse,  12  Conn.  444,  31  Am.  Dec.  752,  and  note; 
Weeks  v.  Wayne  Circuit  Judges,  73  Mich.  256,  41  N.  W.  269;  In 
re  Wilson  &  Grieg  (D.  C.)  12  Fed.  235;  National  Bank  v.  Eyre 
(C.  C.)  3  McCrary,  175,  8  Fed.  733. 

In  Rooney  v.  Second  Avenue  Railroad  Co.,  18  N.  Y.  368,  it  is  held 
that  before  the  Code  nothing  was  better  settled  than  that  an  attorney 
had  a  lien  upon  the  judgment  recovered  by  him  for  his  services, 
that  the  measure  of  those  services  was  the  taxable  costs  recovered  in 
the  action,  and  to  that  extent  the  attorney  was  regarded  as  the  equi- 
table assignee  of  the  judgment;  but  because  the  judgment  had  been 
recovered  through  the  instrumentality  of  the  attorney,  and  his  money 
and  labor  and  talents  had  been  expended  for  that  purpose,  the  courts 
have  declared  that  he  shall  have  e  lien  upon  it  to  the  extent  of  his 
claim  against  his  client,  and  that  such  lien  is  unaffected  by  the  Code. 
That  stands  as  it  did  before.  See,  also,  Marshall  v.  Meech,  61  N.  Y. 
140,  10  Am.  Rep.  672 ;  Matter  of  Knapp,  85  N.  Y.  284. 

The  rule  is  not  changed  by  the  Iowa  statute.  The  Code  of  1897 
of  that  state  provides : 

"Sec.  321.  An  attdmey  has  a  lien  for  general  balance  of  compensation  upon: 
(1)  Any  papers  belonging  to  his  client  which  have  come  into  his  hands  in  the 
course  of  his  professional  employment..  (2)  Money  in  his  hands  belonging 
to  his  client.  (3)  Money  due  his  client  in  the  hands  of  the  adverse  party,  or 
attorney  of  such  party,  in  an  action  or  proceeding  in  which  the  attorney 
claiming  the  lien  was  employed,  from  the  time  of  giving  notice  in  writing  to 
such  adverse  party,  or  attorney  of  such  party,  if  the  money  is  in  the  posses- 
sion or  under  tho  control  of  such  attorney,  which  notice  shall  state  the 
amount  claimed,  and,  in  general  terms,  for  what  senrices.  (4)  After  Judgment 
in  any  court  of  record,  such  notice  may  be  given,  and  the  lien  made  effective 
against  the  Judgment  debtor,  by  entering  the  same  in  the  Judgment  or  com- 
bination docket  opposite  the  entry  of  the  Judgment." 

In  Jennings  v.  Bacon,  84  Iowa,  403,  51  N.  W.  15,  and  other  cases, 
the  Supreme  Court  of  that  state  holds  that  this  statute  is  but  declara- 
tory 01  the  common  law,  and  is  a  substantial  enactment  thereof ;  that 
it  omits  no  part  thereof,  and  adds  nothing  thereto,  except  the  pro- 
vision for  giving  notice  to  be  entered  on  the  judgment  docket.  In 
other  cases  that  court  holds  that,  where  the  notice  is  given  by  en* 
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tering  it  upon  the  judgment  docket,  a  subsequent  reversal  of  the  judg- 
ment does  not  discharge  the  notice,  and  it  is  sufficient  to  protect  the 
lien,  though  the  cause  of  action  is  settled  by  the  parties,  or  another 
judgment  is  recovered  in  another  court  by  another  attorney  engaged 
to  prosecute  the  action.  Winslow  v.  Railroad  Co.,  71  Iowa,  197,  32 
N.  W.  330;  Gibson  v.  Railroad  Co.,  122  Iowa,  665,  98  N.  W.  474; 
Parsons  v.  Hawley,  92  Iowa,  176,  60  N.  W.  520. 

It  is  true  that  in  some  of  these  cases  it  is  said  the  lien  under  the 
statute  is  not  upon  the  judgment,  but  upon  the  amount  owing  by  the 
adverse  party,  and  such  is  the  language  of  the  statute;  but  this  is 
said  in  those  cases  where  it  was  sought  to  fix  the  amount  due  the 
attorney  from  the  amount  of  the  judgment,  or  where  it  was  sought 
to  escape  from  the  lien  because  the  judgment  had  been  reversed,  and 
notice  of  the  lien,  as  entered  upon  the  judgment  docket,  was  claimed 
upon  the  judgment.  The  Supreme  Court  of  the  state,  however,  has 
uniformly  sustained  the  lien  when  notice  thereof  has  been  given  by 
entry  upon  the  judgment  docket,  notwithstanding  the  judgment  may 
have  been  subsequently  reversed,  and  the  lien  under  the  statute  is 
only  upon  the  money  due  from  the  adverse  party. 

The  statute  secures  the  lien  to  the  attorney,  and  complainant  has  giv- 
en notice  of  his  lien  in  the  mapner  required  by  that  statute.  The  stat- 
ute does  not  provide  how  the  lien  shall  be  enforced,  and  the  procedure 
does  not  seem  to  be  very  well  settled ;  but  the  Supreme  Court  of  the 
state  has  held  that,  as  to  money  due  upon  the  judgment,  it  may  be  by 
a  suit  in  equity,  as  other  liens  may  be.  Crissman  v.  McDuff,  114 
Iowa,  83,  86  N.  W.  60;  Hubbard  v.  Ellithorpe  (Iowa)  112  N.  W. 
796.  When  an  attorney  entitled  to  a  Hen  obtains  possession  of  papers 
belonging  to  his  client,  or  collects  money  due  him  from  the  adverse 
party,  he  may  retain  the  papers  or  money  until  his  compensation  is 
paid  or  satisfied,  and  he  cannot  be  required  to  surrender  either  un- 
til he  is  paid.  Foss  v.  Cobler,  105  Iowa,  728,  75  N.  W.  516 ;  Wylie 
v.  Coxe,  15  How.  415,  14  L.  Ed.  753 ;  In  re  Paschal,  10  Wall.  483, 
19  L.  Ed.  992 ;  McPherson  v.  Cox,  96  U.  S.  404,  24  L.  Ed.  746.  In 
fact,  the  right  to  retain  in  such  case  seems  to  be  his  only  protection. 
Foss  V.  Cobler,  above.  But  if  the  attorney  is  to  be  regarded  either  as 
the  equitable  assignee  of  the  judgment  to  the  extent  o?  the  amount  of 
his  unpaid  compensation  for  recovering  the  sarfie,  or  as  the  equitable 
owner  to  the  extent  of  his  lien,  of  the  amount  evidenced  by  the  judg- 
ment in  either  case  the  judgment  creditor  is  a  trustee  of  the  attorney  to 
that  extent,  and  equitj^  is  the  proper  forum  in  which  to  enforce  the  lien. 
It  may  be  that  he  could  recover  the  amount  due  him  in  a  law  action 
against  the  judgment  debtor.  If  so,  that  debtor  would  be  entitled  to 
have  the  amount  paid  by  him  credited  upon  the  former  judgment. 
It  is  entirely  regular  therefore  that  the  attorney  should  apply  to  the 
court  in  which  the  judgment  is  recovered  for  the  protection  and  en- 
forcement of  his  rights  therein,  or  his  lien  upon  the  amount  due  there- 
on from  the  judgment  debtor.  Possibly,  it  might  be  done  in  a  more 
summary  manner  than  by  an  ordinary  suit  in  equity,  but  it  is  no  ob- 
jection that  relief  is  sought  in  that  manner  wherein  the. rights  of  all 
parties  may  be  fully  protected.  Hubbard  v.  Ellithorpe  (Iowa)  112 
N.  W.  796;   McPherson  v.  Cox,  96  U.  S.  404,  24  L.  Ed.  746,  above. 
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The  case  is  unlike  that  of  Wolfe  v.  Lewis,  19  How.  280,  15  L.  Ed. 
613,  where  an  attorney  recovered  a  decree  of  foreclosure  of  a  mortgage 
for  his  client,  the  amount  of  which  was  paid  into  court  by  the  defend- 
ant without  a  sale  of  the  premises.  The  attorney  thereupon  procured 
an  order  for  his  dismissal  as  attorney  from  the  case,  that  he  might 
bring  up  a  general  account  against  the  client  for  services  in  other 
matters  in  no  way  connected  with  the  foreclosure  suit,  and  the  matter 
of  such  account  was  referred  to  a  master  in  the  foreclosure  pro- 
ceeding. This  was  done  without  notice  to  the  client,  and  a  large 
amount  was  awarded  to  the  attorney  out  of  the  proceeds  realized  by 
the  foreclosure  for  services  in  no  wise  connected  with  that  suit.  Held, 
that  the  proceeding  was  wholly  unauthorized  and  should  not  have  been 
sanctioned  by  the  court 

In  Cain  v.  Hockensmith  Co.  (C.  C.)  157  Fed.  992,  the  debt  had 
been  attached  before  the  attorney  was  employed  to  collect  it.  Held, 
that  his  lien  was  subordinate  to  that  of  the  attachment. 

The  general  appearance  of  the  defendant  waives  any  defects  in  the 
service  of  the  subpoena,  if  any  there  be. 

The  demurrer  to  the  bill  is  therefore  overruled,  with  leave  to  the 
defendants  to  answer  by  the  September  rules. 

It  is  ordered  accordingly.  • 


MEYER  V.  CXDNSOIilDATED  ICE  CO. 

(Circuit  Court,  E.  D.  New  York.    July  8,  1908.) 

Execution  —  Supplkmentaby  Pbooeedings— Examination  of  Debtos  XTn- 
DEB  New  Yobk  Statute— Affidavit. 

An  affidavit.  In  support  of  an  application  for  examination  of  a  Judg- 
ment defendant  in  proceedings  supplementary  to  execution,  under  Code 
Civ.  Proc.  N.  Y.  ,§  432,  made  by  the  attorney  for  the  Judgment  creditor  on 
aHegations  of  personal  knowledge,  held  Buffldent,  especially  when  not 
attacked  by  answering  affidavits. 

COUBTS— FEDEBA.L  COUBTS— PbOCEEDINO  UNDEB  STATE  LaWS. 

A  United  States  court,  proceeding  under  the  laws  of  the  state  providing 
for  proceedings  supplementary  to  execution,  as  authorized  by  Bev.  St. 
§  916  (U.  S.  Comp.  St.  1901,  p.  684),  is  not  affected  by  a  provision  of  such 
laws  that  a  witness  cannot  be  compelled  to  attend  in  such  proceedings  at 
a  place  without  the  county  of  his  residence  or  place  of  business ;  but  such 
court  may  issue  subpoenas  for  witnesses  within  Its  district  or  to  compel 
the  attendance  of  witnesses  from  other  districts  who  live  within  100  miles, 
as  provided  by  Rev.  St.  §  876  (U.  S.  Comp.  St.  1901,  p.  667). 

[Ed.  Note. — State  laws  as  rules  of  decision  in  federal  courts,  see  notes 
to  Wilson  V.  Perrin,  11  C.  C.  A.  71 ;  Hill  v.  Hite,  29  C.  a  A.  553.] 

Same  —  Fedebal  Coubt  in  New  Yobk  —  Pboceeding  Against  Cobfobation 
Defendant. 

A  United  States  court  within  the  state  of  New  York,  which  has  not 
by  general  rule  adopted  the  laws  of  the  state  providing  for  proceedings 
supplementary  to  execution  since  January  1,  1878,  when  Rev.  St  §  916 
(U.  S.  Comp.  St.  1901,  p.  684),  was  finally  enacted,  which  provides  that 
such  courts  may  enforce  such  remedies  to  reach  the  property  of  a  Judg- 
ment debtor  "as  are  now  provided  in  like  causes  by  the  laws  of  the  state 
•  •  •  or  by  any  such  laws  hereafter  enacted  which  may  be  adopted  by 
general  rules  of  such  Circuit  or  I>lstrlct  Court,"  has  no  power  to  ttiter- 
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tain  supplementary  proceedings  against  a  corporation  Judgment  debtor; 
such  proceedings  not  having  been  authorized  by  the  state  laws  prior  to 
1878. 

At  Law.    Proceedings  supplementary  to  execution. 

Gustavus  A.  Rogers  (Benjamin  Tuska  and  Saul  E.  Rogers,  of 
counsel),  for  Meyer,  judgment  creditor. 

Thomas  D.  Adams  (B.  B.  Gattell,  of  counsel),  for  Consolidated 
Ice  Co.,  judgment  debtor. 

CHATFIELD,  District  Judge.  The  judgment  creditor  herein  ob- 
tained judgment  against  the  defendant  in  an  action  for  tort  in  this 
court,  upon  the  25th  day  of  June,  1903.  Since  that  time  execution 
has  been  issued  and  returned  unsatisfied,  and  the  judgment  creditor 
has  now  applied  to  this  court  for  an  order  for  the  examination  of 
the  defendant. 

It  is  shown  by  the  affidavits  that  the  defendant  is  a  Maine  corpora- 
tion, and  the  record  in  the  suit  shows  that  it  was  doing  business  in  thf 
state  of  New  York,  and  within  the  Eastern  district  of  New  York,  at 
the  time  of  that  action.  The  affidavits  in  this  proceeding,  which  is 
brought  supplementary  to  execution,  state  that  the  defendant  no  longer 
does  business  within  the  state  of  New  York,  has  not  a  business  agency 
nor  a  fiscal  agent  or  agent  in  the  state,  but  had  in  the  Southern  dis- 
trict of  New  York  a  person  designated  at  the  time  the  corporation 
began  to  do  business  within  the  state  as  a  person  upon  whom  process 
might  be  served,  tmder  section  432  of  the  Code  of  Civil  Procedure  of 
the  state  of  New  York.  On  the  20th  of  June,  1908,  the  judgment 
creditor,  upon  an  affidavit  of  one  Gustavus  A.  Rogers,  obtained  the 
present  order  in  proceedings  supplementary  to  execution,  directing 
the  judgment  debtor — that  is,  the  defendant  corporation — to  appear 
at  a  term  of  the  Circuit  Court  for  examination,  and  also  directing 
subpoenas  to  issue  tq  the  directors,  trustees,  officers,  and  agents  of 
the  corporatipn,  to  appear  and  give  oath  as  to  their  knowledge  of  its 
property  and  affairs.  Upon  the  date  fixed  for  this  examination,  the 
corporation  appeared  specially  by  attorney,  and  certain  witnesses  also 
attended.  It  appeared  by  the  record  that  the  order  had  been  served 
upon  the  corporation  according  to  the  provisions  of  section  2452  of 
the  New  York  Code,  and  that  individual  subpoenas  to  testify  had  been 
served  upon  the  witnesess  who  attended. 

Objection  was  made  on  behalf  of  the  corporation,  and  on  behalf 
of  each  witness,  to  the  jurisdiction  of  the  court,  and  it  is  claimed  that 
the  papers  upon  which  the  order  for  examination  of  the  corporation 
was  made  are  insufficient,  in  that  the  corporation  is  not  shown  to  be 
without  the  scope  of  section  1812  of  the  Code  of  Civil  Procedure  of 
New  York,  as  made  applicable  by  section  2463  of  the  same.  Fur- 
ther objection  is  made  that  the  affidavits  on  which  the  order  was  made 
are  insufficient,  in  that  they  do  not  show  the  sources  of  information 
from  which  the  afiiant  has  stated  his  actual  knowledge  as  to  the  alle- 
gations made.  But  it  is  considered  that  this  objection  is  insufficient, 
under  the  decision  of  the  Appellate  Division  in  the  case  of  Stewart  v. 
Lyman,  62  App.  Div.  182,  70  N.  Y.  Supp.  936.  It  may  be  assumed 
163  F.— 28 
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that,  if  the  papers  show  that  an  allegation  based  upon  alleged  actual 
knowledge  is  not  within  the  knowledge  of  the  affiant,  or  if  the  form 
or  subject-matter  of  the  Allegation  is  such  that  actual  knowledge 
could  not  be  had,  then  the  presumption  would  be  against  the  person 
making  the  allegation,  and  it  would  be  necessary  fpr  the  source  of 
his  information  to  be  shown,  as  has  been  held  in  Buhl  v.  Ball,  41  Hun 
(N.  Y.)  61;  Cole  v.  Core,  121  App.  Div.  632,  106  N.  Y.  Supp.  306; 
Gumbes  v.  Hicks,  116  App.  Div.  120,  101  N.  Y.  Supp.  741,  and  other 
cases..  It  may  be  admitted  that  the  affidavits  in  supplementary  pro- 
ceedings, while,  perhaps,  not  necessarily  as  exact  as  in  attachment  and 
arrest,  nevertheless  should  substantially  set  forth  the  requisites  in  the 
same  manner;  but  it  is  considered  that  on  this  particular  application 
the  positive  allegation  by  the  attorney  in  the  case,  of  personal  knowl- 
edge, when  not  attacked  by  answering  affidavits,  will  be  considered 
sufficient  for  the  purpose  of  the  application  in  which  it  was  made. 

This  brings  us  to  the  objection  as  to  the  exception  under  section 
1812.  Articles  1,  2,  3,  and  4,  of  title  2  of  chapter  16,  of  the  Code  of 
Civil  Procedure  of  the  state  of  New  York  contain  various  provisions 
as  to  the  bringing  of  suits  by  and  against  corporations,  domestic  and 
foreign,  in  the  state  courts  of  New  York,  the  appointment  of  receivers, 
the  issuing  of  process,  etc.  Section  1812  makes  certain  of  these  sec- 
tions applicable  to  a  domestic  corporation  of  the  state,  and  to  a  cor- 
poration created  by  and  under  the  laws  of  another  state,  or  a  trustee, 
director  or  other  officer  thereof,  where  the  corporation  or  association 
does  business  within  the  state  or  has  within  the  state  a  business  agency 
or  a  fiscal  agency,  or  an  agency  for  the  transfer  of  its  stock.  This 
particular  section  is  referred  to  in  section  2463,  which  is  as  follows : 

"This  article  does  not  apply  where  the  Judgment  debtor  Is  a  corporation 
created  by  or  under  the  laws  of  the  state,  or  a  foreign  corporation  specified 
in  section  1812  of  this  act,  except  in  those  actions  or  special  proceedings 
brought  by  or  against  the  people  of  the  state.  Nor  does  it  authorize  the  seiz- 
ure of,  or  other  interference  with,  any  property  which  is  expressly  exempt  by 
law  from  levy  and  sale  by  virtue  of  an  execution ;  or  any  money,  thing  in  ac- 
tion, or  other  property,  held  in  trust  for  a  judgment  debtor,  where  the  trust 
has  been  created  by,  or  the  fund  so  held  in  trust  has  proceeded  from  a  per- 
son other  than  the  Judgment  debtor ;  or  the  earnings  of  the  judgment  debtor 
for  his  personal  services,  rendered  within  sixty  days,  next  before  the  institu- 
tion of  the  special  proceedings;  when  it  is  made  to  appear,  by  his  oath  or 
otherwise,  that  those  earnings  are  necessary  for  the  use  of  a  family,  wholly  or 
partly  supported  by  his  labor." 

By  this  it  is  provided  that  the  entire  article  relating  to  the  subject 
of  supplementary  proceedings  does  not  apply  to  a  domestic  corpora- 
tion of  the  state,  nor  a  foreign  corporation  specified  in  section  1812 
of  this  act. 

It  may  be  stated,  in  passing,  that  there  can  be  no  question  as  to 
the  authority  of  the  United  States  courts  to  conduct  examinations 
supplementary  to  execution,  this  having  been  considered  in  the  case 
of  Ex  parte  Boyd,  105  U.  S.  647,  26  L.  Ed.  1200,  and  the  provisions 
of  section  916  of  the  Revised  Statutes  (U.  S.  Comp.  St.  1901,  p.  684), 
upon  which  the  decision  in  the  case  of  Ex  parte  Boyd,  supra,  is  based, 
arc  explicit  upon  the  subject.    This  section  is  as  follows : 

"Sec.  916.  The  party  recovering  a  judgment  in  any  common-law  cause  in  any 
circuit  or  district  court,  shall  be  entitled  to  similar  remedies  upon  the  same. 
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by  execution  or  otherwise,  to  reach  the  property  of  the  Judgment  debtor,  as 
are  not  provided  in  like  causes,  by  the  laws  of  the  state  in  which  such  court 
is  held,  or  by  any  such  laws  hereafter  enacted  which  may  be  adopted  by  gen- 
eral rules  of  such  circuit  or  district  court;  and  such  courts  may,  from  time 
to  time,  by  general  rules,  adopt  such  state  laws  as  may  hereafter  be  in  force 
in  such  state  In  relation  to  remedies  upon  Judgments,  as  aforesaid,  by  execu- 
tion or  otherwise." 

This  provision  was  adopted  by  Act  June  1,  1872,  c.  255,  17  Stat. 
197  (U.  S.  Comp.  St.  1901,  p.  684).  No  rule  has  been  made  by  the 
Circuit  Court  for  this  district,  nor  has  any  general  rule  been  adopted 
applicable  to  the  entire  circuit,  since  October  1,  1878,  and  we  are  there- 
fore left  to  test  the  matter  under  the  New  York  law  as  it  existed  upon 
the  latter  date,  and  on  January  1,  1878.    Ex  parte  Boyd,  supra. 

Section  2463  of  the  Code  of  Civil  Procedure  of  New  York  seems 
to  have  been  adopted  by  chapter  26,  p.  34,  of  the  Laws  of  1886,  while 
section  1812^was  adopted  by  chapter  428,  p.  501,  of  the  Laws  of  1875. 
Section  916  of  the  Revised  Statutes  (U.  S.  Comp.  St.  1901,  p.  684), 
was  readopted  upon  the  1st  day  of  January,  1878.  It  will  thus  be  seen 
that  section  1812  of  the  Code  of  Civil  Procedure  of  the  state  of  New 
York  became  a  law  between  the  time  of  originally  passing  section 
916  of  the  Revised  Statutes  and  its  last  enactment;  but  section  2463 
is  of  much  later  date.  The  statutes  of  the  state  of  New  York  re- 
lating to  supplementary  executions  in  force  between  the  years  in 
question — that  is,  in  force  prior  to  1878 — as  shown  by  Bliss'  Edition 
of  the  Code  of  1877,  provided,  in  section  292,  for  the  examination  of 
a  judgment  debtor,  and  contained  the  following: 

*'0n  an  examination  under  this  section,  either  party  may  examine  witnesses 
in  his  behalf,  and  the  judgment  debtor  may  be  examined  in  the  same  manner 
as  a  witness.'' 

But  this  provision  was  held,  in  Hinds  v.  Canandaigua  &  Niagara 
Falls  R.  R.  Co.,  10  How.  Prac.  (N.  Y.)  487,  and  Sherwood  v.  Buffalo 
&  New  York  City  R.  R.  Co.,  12  How.  Prac.  (N.  Y.)  136,  not  to  apply 
to  corporations. 

Section  295  of  the  same  edition  of  the  Code  provides  that  witnesses 
may  be  required  to  appear  and*  testify  on  any  proceedings  under  this 
chapter,  in  the  same  manner  as  on  the  trial  of  an  issue.  Section  298 
provides  for  the  appointment  of  a  receiver.  In  1880  a  new  revision 
of  the  Code  of  Civil  Procedure  of  the  state  of  New  York  seems  to 
have  provided,  in  section  2444,  for  the  examination  of  corporations, 
and  subsequent  legislation  has  repealed  the  provisions  for  the  ex- 
amination of  witnesses  under  subpoena.  But  these  changes  (that  is, 
of  1880)  are  subsequent  to  the  adoption  of  section  916,  Rev.  St.  in 
1878,  and  subsequent,  as  has  been  said,  to  any  general  rule  in  this  dis- 
trict. 

The  present  Code  of  Civil  Procedure  of  the  state  of  New  York,  in 
section  2459,  provides  that  a  judgment  debtor  or  officer  of  a  corpora- 
tion, required  to  attend  in  its  behalf,  being  a  resident  of  the  state 
or  having  an  office  within  the  state,  for  the  regular  transaction  of 
business,  in  person,  cannot  be  compelled  to  attend,  at  a  place  without 
the  county  wherein  his  residence  or  place  of  business  is  situated. 
This  provision  is  a  re-enactment  of  some  of  the  language  of  section 


Digitized  by 


Google 


404  163  FEDERAL  RBPORTBR* 

292  of  the  Code  of  Civil  Procedure  of  1877 ;  but  it  cannot  be  con- 
sidered that  such  a  provision  is  binding  upon  the  United  States  court 
If  an  execution  could  properly  be  issued  to  the  United  States  marshal 
for  the  Eastern  district  of  New  York,  and  an  order  for  examination 
can  be  had  within  the  territory  over  which  the  execution  would  run, 
then  .the  order  for  examination  would  certainly  be  effective  through- 
out the  Eastern  district  of  New  York,  and  would  include  more  than 
one  county.  It  could  hardly  be  said  that,  in  adopting  the  procedure 
of  the  state  Code,  Congress  had  intended  to  limit  the  jurisdiction  of 
the  United  States  court  in  the  extent  of  execution  of  its  own  process 
geographically,  for  the  boundaries  of  the  United  States  courts  are 
defined  by  sections  of  the  Revised  Statutes  creating  the  courts,  and 
process  runs  accordingly.  Further,  the  New  York  Code,  providing 
that  witnesses  may  be  summoned,  has  given  the  United- States  courts, 
under  the  adoption  of  this  section,  authority  to  sumnK)n  witnesses, 
and  in  civil  cases,  under  the  provisions  of  section  876  oi  the  Revised 
Statutes  (U.  S.  Comp.  St.  1901,  p.  667),  subpoenas  may^  run  within 
100  miles.  The  most  that  can  be  urged  would  be  that  inasmuch  as 
the  New  York  Code  limits  the  running  of  subpoenas  of  the  state 
courts  in  supplementary  proceedings  to  a  county  throughout  whose 
territory  execution  can  be  issued,  by  analogy  the  United  States  court 
could  only  subpoena  witnesses  to  attend  throughout  the  district  over 
which  the  United  States  marshal  has  jurisdiction  to  levy  an  execu- 
tion ;  but  legislating  by  analogy  from  other  statutes  is  hardly  a  func- 
tion of  the  court,  and  inasmuch  as  the  subpoenas  of  the  United  States  • 
courts  are  especially  given  authority  within  a  radius  of  100  miles,  in 
civil  cases,  it  does  not  seem  that  this  court  should  limit  the  right  of 
subpoena  in  a  particular  kind  of  case,  because  of  similarity  or  legis- ' 
lation  in  the  state  of  New  York,  when  the  New  York  statute  is  not 
expressly  applicable. 

A  further  point,  to  the  effect  that  the  Maine  corporation  had  ob- 
tained the  privilege  of  doing  business  within  the  state  of  New  York 
and  had  done  business  therein,  at  which  time  it  had  designated  the 
person  upon  whom  process  might  be  served,  and  that  because  of  these  * 
facts  it  should  be  presumed  to  still  be  doing  business,  and  therefore 
be  within  the  exceptions  of  section  2863,  of  course,  falls,  if  section 
2863  falls ;  but  it  may  be  said  that  the  positive  averment  in  the  affi- 
davits that  the  corporation  is  not  doing  business  would  seem  to  be 
sufficient  ground  for  withholding  from  it  any  privilege  which  it 
might  have  if  doing  business,  and  this  question  would  seem  to  raise 
an  issue  of  fact,  rather  than  one  of  law  or  jurisdiction. 

Inasmuch,  however,  as  the  statute  in  force  in  the  United  States 
courts  must  date  back  to  the  law  as  it  existed  at  a  time  when  a  cor- 
poration could  not  be  examined,  the  entire  proceeding  must  be  dis- 
missed. 
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EVANS  V.  NEW  YORK  &  P.  S.  S.  CX).,  Llmltea,  et  aL 

(District  Court,  S.  D.  New  York.    December  19,  1906.) 

L  Shipping — Loss  of  Goods— Ljabilitt  op  Cabbieb. 

A  steamship  company,  wbicli,  on  the  arrival,  of  its  vessel,  placed  cargo 
of  a  shipper  in  a  warehouse  on  th<e  wharf,  which  it  had  the  right  to  use, 
and  from  there  made  delivery  to  the  shipper,  the  goods  not  having  been 
stored  for  the  account  and  risk  of  the  shipper,  remained  responsible  there- 
for until  delivery  and  is  liable  for  a  shortage  due  to  some  of  the  goods 
having  been  stolen  from  the  warehouse. 

2.   WaBEHOUSEHSN— CONTBAOT  CBEATI170— NkGLIGENT  liOSS  OF  GOODS. 

A  steamship  company  for  a  stated  sum  acquired  the  right  to  use  a 
pier,  ana  also  a  room  m  a  warenouse  Deiongmg  to  the  owner  of  the  pier, 
which  such  owner  undertook  to  keep  locked  and  guarded  outside  of  busi- 
ness hours  in  connection  with  the  other  parts  of  its  warehouse.  The 
company  placed  certain  goods  to  be  delivered  to  a  consignee  in  the  room 
on  Saturday  afternoon,  and  on  Monday  morning  it  was  discovered  that 
a  part  thereof  had  been  stolen.  Held^  that  the  owner  of  the  warehouse 
was  a  bailee  for  hire  against  whom  a  demand  and  refusal  to  deliver 
raised  a  presumption  of  negligence  which  was  not  overcome  by  evidence 
that  a  guard  was  constantly  maintained  over  .the  warehouse,  where  the 
goods  taken  were  more  than  half  a  ton  In  weight  and  in  large  packages. 

8.  Adicibaltt— Pabties. 

One  who  Is  bound  to  indemnify  a  party  liable  In  admiralty  and  against 
whom  such  party  ha^  a  right  of  action  over,  although  not  cognizable  in 
.  admiralty,  may,  under  the  equity  of  the  fifty-ninth  rule,  be  brought  into 
the  original  suit  in  admiralty  by  petition  of  such  party  or  as  an  original 
respondent  in  order  that  the  rights  of  all  parties  may  be  adjusted  in  a 
single  suit 

4.  WaBEHOUSEMEN— WOBDS  AND  FUBASES— ''StOBED." 

Where  a  steamship  company  had  a  right  to  use  a  wharf  belonging  to  a 
certain  warehouse,  and  also  to  use  the  warehouse,  and  removed  the  cargo 
of  a  vessel  and  placed  it  in  the  warehouse  from  which  It  was  stolen,  the 
cargo  was  not  "stored,"  in  a  technical  sense,  so  as  to  render  the  ware- 
housemen liable  as  such;  It  not  having  been  delivered  to  them  and  a 
warehouse  receipt  taken. 

In  Admiralty.    Action  on  bill  of  lading.     • 
See  145  Fed.  841. 

Frank  E.  Bradley  (Mr.  Ingram,  of  counsel),  for  libelant 
Convers  &  Kirlin,  for  the  steamship  company. 
Beard  &  Paret,  for  William  Beard  and  others. 

HOUGH,  District  Judge.  The  libelant  was  the  owner  of  certain 
rubber  laden  on  the  steamship  Capac  belonging  to  the  respondent 
steamship  company.  The  vessel  arrived  in  dock  on  the  evening  of 
May  31,  1905,  but  the  rubber  remained  on  board  until  noon  of  Satur- 
day, June  3d,  when  it  was  removed  from  the  vessel  and  put  into  an 
adjacent  warehouse  belonging  to  the  respondents  Beard.  The  dis- 
charge of  the  rubber  was  completed  by  4  p.  m.,  and  shortly  there- 
after the  warehouse  was  closed  by  the  ernployes  of  Beard,  and  work 
ceased  until  the  following  Monday.  At  9  a.  m.  of  that  day  the  em- 
ployes of  Beard  opened  the  warehouse,  and  it  was  immediately  dis- 
covered that  a  considerable  quantity  of  the  libelant's  rubber  had  dis- 
appeared.   It  is  inferable  from  the  testimony  that  it  was  stolen,  but 
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exactly  when,  how,  by  whom,  or  under  what  circumstances  remains 
undiscoverable.  The  libelant's  agents  had  paid  the  freight  on  Friday, 
June  2d,  and  on  the  following  Monday  morning  sent  a  clerk  to  get 
the  rubber.  This  clerk  was  advised  of  the  shortage,  and  (on  con- 
flicting evidence)  I  find  was  also  advised  of  the  fact  that  the  rubber  had 
disappeared  between  Saturday  evening  and  Monday  morning,  and 
while  it  remained  in  Beard's  warehouse. 

The  steamship  company  had  not  "stored"  the  rubber  in  the  ware- 
house in  the  technical  sense  of  the  word,  viz. :  It  had  not  delivered  it 
to  the  Beards  as  warehousemen  and  procured  a  warehouse  receipt 
therefor.  The  Beards  own  both  the  warehouse  and  the  wharfage 
rights  appertaining  to  the  adjacent  pier  where  the  steamship  lay,  and 
for  a  stated  sum  paid  by  the  steamship  owners  the  latter  had  acquired 
from  the  Beards  not  only  the  right  to  use  the  pier  and  adjacent  bulk- 
head, but  also  to  use  the  room  in  which  the  rubber  was  deposited,  for 
a  time  which  had  not  expired  at  the  date  of  the  discovery  of  the  loss. 
On  the  morning  of  each  business  day  this  room  was  opened  by  Beard'5 
'  employes,  and  the  steamship  company  was  entitled  to  place  therein 
anything  that  it  pleased.-  Each  evening  it  was  closed,  also  by  beard's 
employesy  and  thereafter  until  the  morning  of  the  next  business  day 
the  doors,  windows,  fastenings,  and  approaches  of  and  to  this  room 
were  watched  and  cared  for  by  the  servants  of  4±ie  Beards  in  like  man- 
ner as  was  the  rest  of  their  extensive  wharf  and  warehouse  property, 
of  which  this  room  was  but  a  small  part.  The  room  communicated 
with  other  parts  of  the  establishment  not  rented  to  the  steamship  com- 
pany, and  the  keys  thereof  were  always  in  the  possession  of  Beard's 
servants.  The  rubber  lost  consisted  of  about  20  packages  weighing 
in  all  over  1,200  pounds. 

The  steamship  company  has  pleaded  the  single  defense  that  it  stored 
the  rubber  with  the  Beards  in  pursuance  of  the  authority  contained 
in  the  bill  of  lading  after  the  libelant  upon  due  notice  had  neglected 
and  refused  to  take  delivery  thereof.  The  delay  on  the  libelant's  part 
in  sending  for  the  rubber  was  unusual,  and,  if  the  shipowner  had 
.  really  exercised  the  authority  conferred  upon  him  by  the  bill  of  lading 
and  stored  the  goods  for  libelant's  account  and  risk,  the  case  would 
have  presented  a  different  aspect.  This  was  not  done.  The  right  ^so 
to  do  may  have  existed,  but  it  was  not  exercised.  The  goods  were 
not  stored  for  libelant's  account,  and  nothing  was  done  by  the  ship- 
owner to  terminate  or  change  its  carrier's  liability  down  to  the  time 
that  the  libelant's  agent  appeared  and  demanded  his  rubber.  When 
such  appearance  and  demand  was  made,  the  shipowner's  representa- 
tive did  not  refer  the  libelant's  representative  to  any  warehouseman 
to  get  what  remnant  of  the  rubber  remained,  but  himself  made  de- 
livery thereof,  as,  indeed,  under  the  circumstances,  I  think  he  was 
bound  to  do.  I  entertain  no  doubt  of  the  liability  of  the  steamship 
company. 

Points  other  than  the  above-  were  argued  at  the  hearing,  but  this 
is  the  only  defense  in  the  answer,  and  I  decline  to*  consider  defenses 
not  pleaded. 

That  the  Beards  are  responsible  both  to  the  carrier  and  owner  of 
the  rubber  seems  to  me  clear.    They  assert  that  the  contract  between 
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themselves  and  the  carrier  was  but  a  lease  of  the  room  from  which 
the  rubber  disappeared,  and  that  they  therefore  should  not  be  regarded 
as  bailees  of  the  property  placed  therein.  This  would  be  true  if  they 
had  not  also  undertaken  for  hire  duly  paid  to  watch  and  care  for  the 
room  outside  of  business  hours.  Beers  v.  Simpson,  2  L.  J.  (O.  S.) 
K.  B.  212;  Sherman  v.  Commercial  Printing  Co.,  29  Mo.  App.  31. 
But  their  agreement  to  watch  the  room  during  nights  and  Sundays  in 
like  manner  as  they  did  their  other  premises  renders  the  transaction 
a  depositum  and  themselves  bailees  for  hire,  against  whom  a  demand 
and  refusal  to  deliver  raises  a  presumption  of  negligence.  Fairfax 
V.  N.  Y.  C.  &  H.  R.  R.  Co.,  67  N.  Y.  11.  In  endeavoring  to  rebut  this 
presumption,  they  have  shown  a  system  of  elaborate  watching,  and 
proved  that  the  watchers  failed  to  ascertain  that  anything  was  hap- 
pening during  a  time  when  some  one  stole  and  carried  away  more 
than  half  a  ton  of  material  packed  in  bags  of  an  average  weight  of 
about  70  pounds.  From  such  failure  to  note  so  remarkable  and  diflS- 
cult  an  occurrence  a  jury  would  be  warranted  in  finding  a  verdict 
against  them,  and  I  arrive  at  a  similar  conclusion. 

Whether,  however,  the  warehousemen  are  liable  in  admiralty  pre- 
sents a  question  not  in  my  opinion  finally  settled  by  authoritative. de- 
cision. Exceptions  to  this  libel  were  overruled  in  145  Fed.  841,  upon 
the  ground  that  on  the  allegations  of  the  libel  there  had  been  a  de- 
livery of  the  rubber  to  the  Beards  in  order  that  the  latter  might  in 
turn  deliver  to  the  libelant,  which  fact  rendered  the  matter  one  of 
admiralty  jurisdiction;  the  storage  being  incident  to  the  contract  of 
carriage.  I  do  not  think  that  the  evidence  sustains  this  allegation. 
Nevertheless  under  the  settled  practice  of  this  court,  I  cannot  dismiss 
the  libel  as  against  the  Beards.  It  seems  clear  that  neither  the  libelant 
nor  the  steamship  company  could  have  maintained  an  original  suit  in 
admiralty  against  the  Beards,  because  the  negligence  resulting  in  the 
disappearance  of  the  rubber  from  the  land  warehouse  did  not  give 
rise  to  a  maritime  tort,  and  neither  was  the  contract  between  ship- 
owner and  warehousemen  a  maritime  contract.  Having  found,  how- 
ever, that  the  carrier  is  responsible  to  the  libelant,  the  former  clearly 
has  his  remedy  over  against  the  warehousemen,  and,  in  order  to  pre- 
vent circuity  of  action  and  multiplicity  of  suits,  it  would  have  been, 
under  our  practice,  competent  for  the  shipowner  to  have  petitioned 
the  warehousemen  into  this  proceeding,  and,  if  this  could  have  been 
done,  no  reason  appears  why  the  warehousemen  may  not  be  proceeded 
against  as  an  original  respondent.  It  is  generally  considered  that' 
the  fifty-ninth  rule  grew  out  of  the  decision  of  Brown,  J.,  in  The 
Hudson  (D.  C.)  15  Fed.  162.  The  reason  for  the  rule,  as  put  by  the 
same  judge  in  his  return  to  petition  for  writ  of  prohibition  in  Re 
New  York,  etc.,  S.  S.  Co.,  155  U.  S.  525,  15  Sup.  Ct.  183,  39  L.  Ed. 
246,  is  that  he  who  is  "primarily  liable  and  bound  to  indemnify"  shall 
be  brought  into  the;  original  action  in  order  that  the  rights  of  all 
parties  interested  in  the  same  occurrence  shall  be  adjudicated  in  one 
proceeding.  It  was  on  this  principle  that  The  Alert  (D.  C.)  40  Fed. 
836,  was  decided,  and  cited  with  approval  in  The  Barnstable,  181  U. 
S.  467,  21  Sup.  Ct.  684,  45  L.  Ed.  944.  It  is  quite  true  that  in  The 
City  of  Lincoln  (D.  C.)  25  Fed.  836,  the  same  distinguished  judge 
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was  at  great  pains  to  satisfy  himself  that  the  party  sought  to  be  brought 
in  by  petition  was  guilty  of  a  marine  tort;  but  I  know  of  no  case  in 
which  the  question  was  discussed  whether  a  person  alleged  to  be  ul- 
timately liable,  but  not  for  reasons  that  would  have  warranted  an 
original  suit  in  admiralty,  could  be  brought  in  under  the  equity  of 
the  fifty-ninth  rule,  except  Salisbury  v.  70,0d0  Feet  of  Lumber  (D.  C.) 
68  Fed.  916,  and  in  that  the  reported  opinion  does  not  reveal  the  dis- 
cussion. As  counsel  for  the  third  party,  I  there  urged  before  the 
same  judge  that  the  limit  of  admiralty  power  to  avoid  circuity  of  ac- 
tion was  to  bring  into  an  admiralty  suit  only  those  persons  against 
whom  a  cause  of  action  in  admiralty  presently  existed,  which,  after 
seizure  of  the  res  by  the  libelant,  was  not  the  case  as  against  the 
third  party.  The  contention  was  overruled,  and  the  form  of  decree 
directed  shows  clearly  the  ground  of  the  assumed  jurisdiction,  viz,, 
the  right  to  demand  indemnity  from  the  party  petitioned  against. 

More  recently,  the  rule  has  been  stated  in  this  court  as  "requiring 
the  appearance  of  any  additional  defendant  who  may  be  responsible 
for  the  claim  or  a  part  thereof."  Dailey  v.  City  of  New  York  (D.  C.) 
119  Fe5.  1005.  This  rule  has  been  very  frequently  applied  in  unre- 
ported matters,  and  within  a  few  days  stated  as  authorizing  anyone 
against  whom  a  right  of  action  over  exists  on  the  part  of  the  original 
respondent  or  claimant  to  bring  in  such  other  person  that  "all  the  mat- 
ters can  be  disposed  of  in  one  trial."  The  Crown  of  Castile  (D.  C.) 
(N.  Y.  Dec.  6,  1906)  148  Fed.  1012. 

Solely,  therefore,  upon  the  ground  that  the  Beards  are  bound  to 
indemnify  one  who  is.  liable  in  admiralty,  I  retain  this  libel  against 
them. 

Let  a  decree  be  entered  against  both  the  respondents,  with  a  direc- 
tion to  collect  first  from  the  Beards;  any  amount  not  recovered  upon 
due  execution  against  them  to  be  paid  by  the  steamship  company. 
Costs  to  follow  the  decree,  and  an  order  of  reference  granted  if  the 
amount  is  not  agreed  upon. 


DAVID  B.  rOUTZ  CO.  v.  S.  A.  FOUTZ  STOCK  FOOD  CO. 

(Circuit  Court,  D.  Maryland.    July  2,  1908.) 

Tbadb-Mabks  and  Trade- Names  — Unlawfui.  Competition  —  Use  of  Pbopbb 
Names. 

In  1867  David  B.  Foutz  and  Solomon  A.  Foutz,  partners,  under  the  name 
S.  A.  Foutz  ft  Bro.,  began  to  manufacture  certain  animal  remedies  which  be- 
came widely  and  favorably  known  and  advertised.  Solomon  A.  Foutz  sold 
out  to  his  brother,  who  greatly  extended  th«  business,  which  on  his  death 
was  conducted  by  his  widow,  who  thereafter  formed  plaintiff  corporation, 
to  which  the  business  formulas,  trade-marlcs,  etc.,  were  transferred,  and 
plaintiff  on  January  28,  1908,  registered  the  word  "Foutz's"  in  the  Patent 
Office  as  Its  trade-mark.  Stanley  A.  Foutz,  son  of  Solomon,  an  attorney, 
organized  defendant  corporation  under  the  name  S.  A.  Foutz  Stock  Food 
Company,  and  commenced  to  sell  other  animal  remedies  Intended  for  the 
same  purpose  as  those  prepared  by  complainant  under  names  embracing 
the  name  **Foutz*s,"  and  cautioned  purchasers  to  look  for  the  name  "S.  A. 
Foutz''  and  the  pansy  trade-mark  to  get  the  genuine.  Bold,  that  defend- 
ant's act  constituted  unlawful  competition,  and  that  Its  corporate  name 
should  be  amended  to  include  the  full  name  '^Stanley  A.  Foutz,"  and  that 
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the  word  "Foutz"  on  defendant's  packages,  circulars,  adyertisements,  and 
literature  should  only  be  used  in  connection  with  a  statement  that  the 
material  was  prepared  from  the  formulas  of  "Stanley  A.  Foutz,"  and  that 
the  goods  were  not  prepared  by  complainant  successor  to  the  original  Foutz 
Company. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  46,  Trade-Marks  and 
Trade-Names,  9  84. 

Unfair  competition,  see  notes  to  Scheuer  v.  Muller,  20  01  Cw  A.  165 ;  Lare 
y.  Harper  &  Bros.,  dO  C.  a  A.  376.] 

In  Equity, 

Grain  &  Hershey  and  Elmer  J.  Cook,  for  complainant. 
W.  Harry  Holmes,  for  defendant. 

MORRIS,  District  Judge.  This  is  a  case  of  alleged  unfair  competi- 
tion in  business.  Both  corporations  have  their  principal  places  of 
business  in  Baltimore,  Md.,  and  were  organized  by  persons  connected 
with  the  Foutz  family,  resident  in  Maryland. 

The  bill  alleges:  That  about  50  years  ago  two  brothers,  David  E. 
Foutz  and  Solomon  A.  FotUiz,  partners  trading  as  S.  A.  Foutz  &  Bro., 
manufactured  and  extensively  sold  certain  remedies  known  as  "Foutz's 
Horse  and  Cattle  Powders"  and  "Foutz  Liniment,"  which  became  well- 
known  articles  of  commerce.  In  1867,  about  40  years  ago,  Solomon  A. 
Foutz  sold  out,  for  a  considerable  sum  of  money,  his  interest  in  the 
business  to  his  brother  and  partner,  David  E."  Foutz,  and  David  E. 
Foutz  became  the  sole  owner  of  all  the  secret  formulas,  names,  good 
will,  stock  of  goods,  and  materials  connected  with  the  business  of  man- 
ufacturing and  selling  the  Foutz  cattle  medicines  and  remedies,  and  he 
continued  the  business  under  the  name  of  S.  A.  Foutz  &  Bro.  until  his 
death,  in  1877.  Under  the  sole  proprietorship  of  David  E.  Foutz,  the 
business  was  greatly  extended,  and  large  sums  were  spent  in  advertis- 
ing; the  said  David  E.  Foutz  having  spent  in  1871  and  1872  as  much  as 
$55,000  in  advertising  in  those  two  years.  The  bill  alleges  that  the 
cattle  remedies  became  extensively  known  as  the  Foutz  remedies,  and  * 
particularly  certain  remedies  designated  as  "Foutz's  Celebrated  Horse 
and  Cattle  Powders,"  "Foutz's  Superior  Poultry  Food,"  "Foutz's  Cer- 
tain Worm  Powder,"  "Foutz's  Certain  Colic  Cure,"  "Foutz's  Healing 
Powder,"  and  "Foutz's  Liniment,"  and  the  name  "Foutz's"  became 
widely  known  as  distinguishing  the  preparations  and  remedies  manu- 
factured by  the  said  S.  A.  Foutz  &  Bro.,  and  the  said  word  "Foutz" 
has  acquired  a  secondary  meaning  indicating  the  medicines  and  reme- 
dies prepared  by  the  said  David  E.  Foutz,  tradinp^  as  S.  A.  Foutz  & 
Bro.,  and  by  the  complainant  as  his  successor,  which  preparations  are 
generally  known  to  the  trade  and  to  users,  and  distinguished  from  all 
other  preparations,  by  the  use  in  connection  therewith  of  the  word 
"Foutz's."  That  the  said  David  E.  Foutz,  trading  as  S.  A.  Foutz  & 
Bro.,  continued  the  said  business  as  the  sole  proprietor  of  said  prepara- 
tions, formulas,  and  trade-marks,  widely  extending  the  said  business, 
until  his  death,  in  1877,  and  thereafter  said  business  was  continued  by 
his  widow  as  the  sole  proprietor  under  the  same  name  until  1903,  when 
she  caused  the  plaintiff  corporation,  the  David  E.  Foutz  Company,  to 
be  formed,  which  took  over  and  became  proprietor  of  the  business, 


Digitized  by 


Google 


410  163  FBDBBAL  BBPOBTER. 

including  the  formulas,  names,  good  will,  stock,  and  materials,  and 
continued  to  use  the  word  "Foutz's"  as  a  trade-name  for  the  various 
preparations  before  mentioned.  On  January  28,  1908,  the  plaintiff 
caused  to  be  registered  in  the  United  States  Patent  Office  the  word 
"Foutz's"  as  its  trade-mark  for  remedies  for  the  ailments  and  diseases 
of  horses,  cattle,  and  other  stock,  alleging  that  it  had  been  continuous- 
ly in  such  use  by  the  complainant  and  its  predecessors  in  business 
since  1858. 

The  bill  then  alleges :  That  Stanley  A.  Foutz,  a  son  of  the  Solomon 
A.  Foutz,  who,  as  &fore  recited,  about  the  year  1867  sold  out  his  in- 
terest in  the  business  to  his  brother,  David  E.  Foutz,  with  the  design 
and  intention  of  acquiring  the  profits  to  be  gained  by  selling  the  Foutz 
remedies — resulting  from  their  long  established  reputation — and  of 
substituting  for  the  said  remedies  other  articles  of  its  own  make,  or- 
ganized and  incorporated  in  November,  1904,  the  S.  A.  Foutz  Stock 
Food  Company,  the  defendant,  and  went  among  the  trade  and  custom- 
ers of  the  complainant,  and  by  means  of  many  and  different  false  and 
fraudulent  misrepresentatidns  has  been  selling  to  the  old  customers 
of  complainant  the  preparations  of  the  S.  A.  Foutz  Stock  Food  Com- 
pany as  the  same  goods  that  said  customers  had  been  for  many  years 
obtaining  from  the  complainant  and  its  predecessors.  That  the  said 
S.  A.  Foutz  Company  of  Baltimore  City  advertised  its  preparations  as 
"S.  A.  Foutz's  Condition  Powders,"  "S.  A.  Foutz's  Poultry  Food," 
"S.  A.  Foutz's  Stock  Food,"  "S.  A.  Foutz's  Liniment,"  "S.  A.  Foutz's 
Healing  Powder,"  "S.  A.  Foutz's  Colic  Tablets,"  and  other  similar 
preparations.  That  for  the  past  30  or  40  years  the  complainant's  prep- 
arations— "Foutz's  Horse  and  Cattle  Powders" — ^have  been  known  to 
the  trade  interchangeably  as  "Foutz's  Condition  Powders"  and  "Foutz's 
Powders,"  and  have  been  listed  on  the  drug  catalogues  and  jobbers' 
price  lists  throughout  this  country  and  foreign  countries  as  "Foutz's 
Condition  Powders,"  and  the  complainant  has  received  many  orders 
from  customers  calling:  for  "Foutz's  Condition  Powders"  or  "Foutz's 
Powders,"  meaning  "Foutz's  Celebrated  Horse  and  Cattle  Powders," 
and  the  complainant  alleged  that  the  name  "S.  A.  Foutz's  Condition 
Powders"  was  adopted  by  the  defendant  and  its  predecessor  to  more 
readily  deceive  the  public  and  enable  the  defendant  and  its  predeces- 
sor to  acquire  the  trade  and  business  of  the  complainant  by  unfair 
and  fraudulent  competition. 

The  bill  recites  that  the  S.  A.  Foutz  Stock  &  Food  Company  of 
Baltimore  City,  incorporated  in  1904,  became  insolvent  in  1906,  and  all 
its  assets  were  sold,  and  Stanley  A.  Foutz  became  the  purchaser  and 
thereupon  caused  to  be  incorporated  the  S.  A.  Foutz  Stock  Food  Com- 
pany, under  the  laws  of  the  territory  of  Oklahoma,  and  transferred  to 
it  the  said  assets,  and  that  said  S.  A.  Foutz  Stock  Food  Company  of 
Oklahoma  still  continues  to  commit  the  before-mentioned  frauds  upon 
the  public,  and  by  its  agents  and  salesmen  are  making  false  statements 
with  regard  to  the  business  of  both  complainant  and  defendant,  and  is 
greatly  and  irreparably  injuring  the  complainant's  business  and  is 
fraudulently  selling  its  goods  as  the  goods  made  by  the  complainant, 
and  depreciating  the  good  name  and  reputation  of  the  complainant's 
goods. 
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The  defendant  by  its  answer,  by  way  of  defense,  asserts:  That 
the  only  similarity  in  the  goods  of  the  parties  to  the  suit  is  the  word 
"Foutz's,"  and  that  is  the  proper  name  of  the  organizer,  president  and 
largest  stockholder  of  the  defendant  corporation,  whose  name  is  Stan- 
ley A.  Foutz;  that  in  the  manufacture  of  its  goods  the  defendant 
uses  formulas  made  by  said  Stanley  A.  Foutz;  that  it  has  adopted 
for  its  trade-mark  a  pansy  conspicuously  displayed  on  all  its  circulars 
and  wrappers ;.  that  the  name  "S.  A.  Foutz's"  is  printed  in  large,  bold 
tjrpe  on  said  wrappers  with  the  words  "manufactured  only  by  S.  A. 
Foutz  Stock  Food  Company,  Baltimore,  Md.";  and  that  there  is  no 
similarity  in  color,  shape,  or  size  between  the  packages  of  its  goods 
and  those  of  the  complainant. 

The  facts  appear, to  be  as  stated  in  the  bill  of  complaint  and  in  the 
answer.  The  business  of  preparing  and  selling  the  Foutz  cattle  reme- 
dies having  been  established  for  so  many  years,  and  the  preparations 
having  come  to  be  widely  known  as  Foutz's  medicines  and  prepara- 
tions, and  the  complainant  having  become  the  sole  and  exclusive  owner  • 
of  the  long-established  business,  with  its  formulas,  trade-names,  and 
good  will,  it  is  obvious  that  no  one  can  carry  on  the  same  business,  in 
3ie  same  territory,  using  the  name  "Foutz,"  without  manifest  injury  to 
the  complainant.  It  is  also  quite  obvious  that  Stanley  A.  Foutz,  whose 
father  had  sold  his  share  in  the  business  to  the  complainant's  predeces- 
sor, and  who  is  himself  a  lawyer  and  not  a  manufacturer  of  horse  and 
cattle  medicines,  went  into  the  rival  and  competing  business  for  the 
reason  that  the  use  of  the  family  name  "Foutz"  would  at  once  give  to 
this  business  venture  the  advantage  of  the  established  reputation  that 
the  Foutz  remedies  had  acquired  by  years  of  use  and  advertising.  The 
defendant  puts  on  his  circulars  this  caution: 

"Always  look  for  tlie  name  S.  A.  Fontz  and  the  pansy  trade-mark  and  you 
will  get  the  genuine.  Accept  no  other.  Manufactured  only  by  S.  A,  Foutz 
Stock  Food  Co.,  Old  York  Road,  Baltimore,  Md.*' 

This  caution  would  naturally  import  that  the  S.  A.  Foutz  prepara- 
tions were  the  genuine ;  that  is  to  say,  the  preparations  known  as  the 
"Foutz"  remedies. 

In  Herring,  etc.,  Safe  Ob.  v.  Hall's  Safe  Co.,  208  U.  S.  554,  28 
Sup.  Ct.  350,  52  L.  Ed.  616,  the  matter  of  the  use  of  a  proper  name 
is  very  fully  discussed  and  the  law  settled.  The  complainant  in  tl^at 
case  had  acquired  the  good  will,  trade-names,  and  the  business  of  man- 
ufacturing safes  established  by  Joseph  L.  Hall,  under  whose  proprietor- 
ship the  safes  made  by  him  had  acquired  great  repute  and  were  known 
and  designated  as  "Hall's  Safes,"  and  to  this  good  will  the  complain- 
ant company  had  succeeded.  Discussing  the  use  of  the  name  "Hall" 
by  a  rival  company,  the  court  said  (page  559  of  208  U.  S.  and  page 
351  of  28  Sup.  Ct.  [52  L.  Ed.  616]): 

"Some  of  the  Halls  might  have  left  it  and  set  up  for  themselves.  They 
might  have  competed  with  It.  They  might  have  called  attention  to  the  fact 
that  they  were  the  sons  of  the  man  who  started  the  business.  They  might 
have  claimed  their  due  share,  if  any,  of  the  merit  in  making  'Hairs'  safes  what 
they  were,  l^hite  v.  Trowbridge,  216  Pa.  11.  18,  22,  G4  Atl.  862.  But  they 
would  have  been  at  the  disadvantage  that  some  names  and  phrases,  otherwise 
truthful  and  natural  to  use,  would  convey  to  the  public  the  notion  that  they 
were  continuing  the  business  done  by  the  company,  or  that  they  were  In  some 
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priTity  with  the  established  manufacture  of  safes  which  the  public  already  . 
knew  and  liked.  To  convey  that  notion  would  be  a  fraud,  and  would  hare  to  be 
stopped.  Therefore  such  names  and  phrases  could  be  used  only  if  so  explained 
that  they  would  not  deceive.  The  principle  of  the  duty  to  explain  Is  recog- 
nized In  Howe  Scale  Co.  v.  Wyckoff,  Seamans  ft  Benedict  198  U.  S.  138,  25 
Sup.  Ct  609,  49  L.  Ed.  972.  It  Is  not  confined  to  words  that  can  be  made  a 
trade-mark  in  a  full  sense.  The  name  of  a  person  or  a  town  may  have  become 
80  associated  with  a  particular  product  that  the  mere  attaching  of  that  name, 
without  more,  would  have  all  the  effect  of  a  falsehood.  Walter  Baker  &  Oo. 
V.  Slack,  130  Fed.  614,  (65  C.  a  A.  138).  An  absolute  prohibition  against  using 
the  name  would  carry  trade-marks  too  far.  Therefore  the  rights  of  the  parties 
have  been  reconciled  by  allowing  the  use,  provided  that  an  explanation  is  at- 
tached. Singer  Manufacturing  Co.  v.  June  Manufacturing  Co.,  163  U.  S.  169, 
200.  204,  16  Sup.  Ct.  1002,  41  L.  Ed.  118;  Brinsmead  v.  Brinsmead,  13  Times 
L.  R.  3 ;  Reddaway  v.  Banham  (1896)  A.  C.  199,  210,  222 ;  American  Waltham 
Watch  Co.  V.  United  States  Watch  CJo..  173  Mass.  85,  87,  58  N.  B.  141,  43  L.  R. 
A.  826,  73  Am.  St.  Rep.  263 ;  Dodge  Stationery  Co.  v.  Dodge,  145  Cal.  380,  78 
Pac.  879.  Of  course,  the  explanation  must  accompany  the  use,  so  as  to  give 
the  antidote  with  th«  bane.  •  •  •  The  name  of  the  defendant  company  of 
itself  would  deceive  unless  explained.  *  •  •  We  are  not  disposed  to  make  a 
.  decree  against  the  Halls  personally.  That  against  the  company  should  be  more 
specific.  It  should  forbid  the  use  of  the  name  Hall,  either  alone  or  in  com- 
bination, in  corporate  name,  on  safes,  or  in  advertisements,  unless  accompanied 
by  information  that  the  defendant  Is  not  the  original  Hall's  Safe  ft  Lock  Com- 
pany or  its  successor,  or,  as  the  case  may  be,  that  the  article  is  not  the  product 
of  the  last-named  company  or  its  successors.  With  such  explanations  the  de- 
fendants may  use  Hall's  name,  and  if  it  likes  may  show  that  they  are  sons  of 
the  first  Hall  and  brought  up  in  their  business  by  him,  and  otherwise  may 
state  the  facts." 

In  Singer  Mfg.  Co.  v.  June  Mfg.  Co.,  163  U.  S.  169,  16  Sup.  Ct. 
1002,  41  L.  Ed.  118,  it  was  said: 

"Where  the  name  is  one  which  has  previously  thereto  come  to  indicate  the 
source  of  manufacture  of  particular  devices,  the  use  of  that  name  by  another 
unaccompanied  with  any  precaution  or  indication  in  itself  amounts  to  an 
artifice  calculated  to  produce  deception." 

What  would  be  a  reasonable  and  practical  differentiation  to  be  ob- 
served by  the  defendant  to  prevent  unlawful  confusion  and  unfair 
competition?  In  the  first  place,  it  would  seem  that  the  defendant's 
name  should  be  as  different  as  the  facts  allow.  This  can  be  done  by 
amending  the  corporate  name  so  as  to  tead  the  Stanley  A.  Poutz 
Stock  Food  Company.  The  date  of  the  incorporation  and  the  name  of 
the  state  or  territory  granting  the  same  should  be  given.  On  the 
packages,  circulars,  advertisements,  and  literature  made  pse  of  by 
the  defendant,  it  should  be  stated  that  the  formulas  used  are  those 
prepared  by  Stanley  A.  Foutz,  and  the  goods  are  not  the  remedies 
prepared  by  the  David  E.  Foutz  Company,  successor  to  S.  A.  Foutz 
&  Co.,  originally  established  in  Baltimore  about  the  year  1858. 

The  use  of  the  present  name  of  the  defendant  corporation  should 
be  enjoined,  and  the  defendant,  its  officers,  agents,  salesmen,  employes, 
and  servants,  should  be  enjoined  and  restrained  from  representing 
the  defendant's  goods  as  being  of  the  manufacture  of  the  old  firm  or 
its  successors,  and  from  representing  the  same  as  that  which  the  old 
customers  of  the  complainant  and  its  predecessors  have  been  accus- 
tomed to  purchase. 
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In  re  SCHOMAOKEB  PIANO  PORTE  MFG.  CO. 

■ 

(DlBtrict  Ck)urt»  E.  D.  F^msylvanla.    August  18,  1908.) 
No.  2,745. 

1.  Landlobd  and  Tbnaivt— Rsmv-AooBPTAKOB  or  SimBBirDKB  OF  Pbbhisbs. 

Where  the  trustee  of  a  bankrupt  removed  Its  property  from  the  prem- 
ises occupied  by  it  as  lessee  under  a  lease  which  still  had  more  than  a 
year  to  run,  and  surrendered  the  keys  to  the  lessor,  who  accepted  them, 
but  stated  that  it  was  only  for  the  purpose  of  renting  the  premises  for  the 
benefit  of  the  bankrupt,  and  at  once  asked  an  increased  rental,  and 
within  the  year  contracted  for  extensive  repairs  to  be  made  at  once,  such 
action  was  an  acceptance  of  the  surrender  and  a  waiver  of  any  right 
which  might  have  existed  under  the  terms  of  the  lease  to  hold  the  bank- 
rupt for  rent  thereafter. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  82,  Landlord  and  Ten- 
ant, 9  788.] 

2.  Bankeuptct— Claim  Entitled  to  PBiOBirr. 

Where  a  lease  to  a  bankrupt  corporation  required  it  to  make  all  re- 
pairs on  the  premises,  and  the  landlord  was  compelled  to  pay  for  certain 
repairs  made  by  the  health  department  which  constituted  a  lien,  he  was 
entitled  to  prove  the  same  against  the  estate  of  yie  bankrupt  as  an  un- 
secured claim,  but  not  as  rent  entitled  to  priority. 

In  Bankruptcy.  On  certificate  of  referee  concerning  claim  of  land- 
lord to  priority. 

C.  Wilfred  Conard,  for  trustee. 
Gilbert  F,  Schamberg,  for  claimant. 

J.  B.  McPHERSON,  District  Judge.  The  following  extract  from 
the  opinion  of  the  learned  referee  (Alfred  Driver,  Esq.)  sets  forth 
his  finding  of  certain  facts,  and  these,  without  more,  sufficiently  sup- 
port his  order  of  May  27,  1908,  in  which  he  refuses  priority  to  the  land- 
lord's claim,  but  directs  the  trustee  to  pay  a  specified  sum  for  use  and 
occupation  of  the  premises,  and  permits  the  amount  paid  by  the  land- 
lord for  repairs  to  be  claimed  for  as  an  unsecured  debt: 

''Fannie  EL  Mastbaum  has  filed  proof  of  debt,  claiming  that  there  was  due 
to  her  at  and  before  the  filing  of  the  petition  in  bankruptcy  In  this  case  the 
sum  of  $7,896.12,  and  that  the  consideration  of  said  debt  is  as  follows: 

"As  to  $7,800,  the  same  Is  claimed  for  the  rental  of  1518  Chestnut  street, 
Philadelphia,  from  March  1,  1907,  to  AprU  1,  1908,  under  and  by  virtue  of  a 
lease  of  said  premises  to  the  bankrupt,  of  which  premises  the  claimant  is 
ithe  owner. 

"As  to  $96.12,  the  consideration  is  that  under  the  terms  of  said  lease  all 
repairs  were  to  be  made  by  the  tenant,  and  that  repairs  were  made  by  the 
board  of  health  for  which  a  lien  was  filed  against  said  premises  and  the 
claimant  as  owner  was  compelled  to  pay  said  lien. 

•The  bankrupt  is  a  Pennsylvania  corporation,  and  on  February  16,  1907,  a 
bUl  in  equity  by  a  stockholder  of  said  corporation  was  filed  in  court  of  common 
pleas  No.  l  of  Philadelphia  county,  in  which  it  is  alleged  that  said  corpora- 
'  tion  has  ceased  practically  to  do  business  and  is  Insolvent  and  unable  to  pay 
its  debts  and  obligations,  and  on  Febrilary  20,  1907,  the  court  appointed  re- 
ceivers of  all  the  property  and  assets  of  said  corporation,  and  ordered 
that  security  be  entered  in  the  sum  of  $80,000.  The  receivers  filed  bond  in 
said  sum,  which  was  approved  on  February  23,  1907. 

"Said  corporation  had  leased  said  premises  for  three  years  from  April  1, 
1906^  and  liad  paid  rent  for  said  premises  under  said  lease  at  the  annual 
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rent  of  $7,200.  payable  In  equal  montbly  payments  of  $600  In  advance,  in  full 
to  the  1st  day  of  March.  1007.  On  the  2l8t  day  of  February,  1907,  two  days 
before  the  receivers  appointe<>  by  the  state  court  qualified,  the  petition  in 
bankruptcy  was  filed,  and  on  February  25.  1907,  the  district  court  appointed  a 
receiver,  and  the  receiver's  bond  in  $50,000  was  filed  and  approved  on  the  same 
day.  On  March  14,  1907,  the  said  company  was  adjudged  a  bankrupt,  and  on 
April  12,  1907,  a  trustee  was  appointed. 

"The  claimant  Is  demanding  said  sum  for  rent  under  the  following  clause 
of  the  lease: 

"  *(8)  If  lessee  shall,  during  the  term  of  this  lease,  show  an  intention  to 
remove  his  goods  from  said  premises  without  having  satisfied  lessor  as  to  the 
payment  of  the  rent  for  the  balance  of  the  term,  or  if  lessee  shall  desert  said 
premises  or  make  an  assignment  for  the  benefit  of  creditors,  or  file  or  allow 
to  be  filed  against  him  a  petition  In  bankruptcy  or  Insolvency,  or  If  he  suffer 
a  Judgment  to  be  entered  against  him,  or  his  goods  on  the  premises  to  be 
levied  upon  under  process  of  law,  then  in  every  such  case  the  whole  rent  for 
the  balance  of  the  term  of  this  lease,  or  any  continuation  thereof,  shall  be- 
come due  and  payable  forthwith.' 

"On  June  26,  1907,  the  trustee  filed  a  petition  for  re-examination  of  said 
claim,  in  which  it  is  alleged  that  all  of  the  property  of  the  bankrupt  was 
removed  from  said  premises  upon  March  15,  1907,  on  which  day  said  premises 
were  delivered  by  the  receiver  to  the  claimant  as  the  owner  thereof,  and  the 
keys  to  said  premises  were  surrendered  to  the  attorney  and  agent  of  the  owner, 
and  the  petitioner  says  there  is  due  from  the  estate  of  the  bankrupt  only  such 
rent  as  has  accrued  to*  the  15th  day  of  March,  1907,  amounting  to  $290.37, 
and  that  the  sum  of  $96.12  claimed  for  repairs  is  not  for  rent  and  is  entitled 
to  participate  only,  if  at  all,  as  a  common  claim. 

"The  claimant  filed  answer  to  said  petition,  and  says  that  In  accepting 
the  keys  to  said  premises  acceptance  of  absolute  surrender  of  the  premises 
was  refused,  and  that  the  lease  was  not  treated  as  at  an  end,  but,  on  the 
contrary,  the  keys  were  taken  and  retained  with  the  recelver*s  permission 
for  the  purpose  of  renting  the  premises  for  the  benefit  of  the  bankrupt,  and 
that  no  rights  under  the  lease  were  waived,  and  that  the  premises  up  to 
April  1,  1908,  would  be  treated  as  leased  to  the  bankrupt,  and  denying  that 
$290.37  only  was  due.  claimed  $7,896.12,  which  Includes  said  sum  of  $96.12 
paid  for  repairs  as  due  and  owing  for  rent  under  the  Bankruptcy  Act 

'llie  following  statement  of  facts  was  agreed  upon  by  the  claimant  and 
the  trustee: 

"  *It  is  agreed  that  the  facts  with  reference  to  the  vacation  of  the  property 
1518  Chestnut  street  by  the  receiver  of  the  Schomacker  Piano  Forte  Manu- 
facturing Company  are  as  follows,  to  wit:  That  all  of  the  property  of  the  said 
bankrupt  was  removed  from  the  premises  of  the  claimant  upon  the  15th  of 
March,  1907.  by.  the  receiver  in  bankruptcy,  upon  which  day  the  said  property 
and  the  keys  thereof  were  surrendered  by  the  receiver,  through  Its  attorney, 
William  Maul  Measey,  Esq.,  to  the  said  claimant  as  the  owner  thereof  by 
delivering  the  same  to  Gilbert  Frank  Schamberg,  Esq.,  attorney  and  agent 
of  the  owner  of  said  property. 

"  'At  the  time  said  surrender  was  made  and  said  keys  were  delivered,  Mr. 
Schamberg  stated  to  Mr.  Measey  that  he  would  not  accept  the  keys  as  a  fulU 
surrender  of  the  premises,  but  that  the  owner  proposed  to  stand  upon  her  legal 
rights  as  contained  in  the  lease,  but  that  he  would  accept  the  keys  for  the 
purpose  of  renting  the  property  on  behalf  of  the  bankrupt  estate.  To  this  Mr. 
Measey  replied  only  that  he  Intended  the  surrender  to  be  absolute.  Thereupon 
Mr.  Schamberg  wrote  to  Mr.  Measey  a  letter  stating  the  terms  upon  which  he 
intended  to  accept  the  surrender,  to  which  letter  Mr.  Measey  replied,  stating 
the  terms  upon  which  he  intended  to  surrender. 

"  'Pursuant  to  these  letters  and  this  conversation  Mr.  Schamberg,  through 
Felix  Isman.  a  real  estate  agent  in  Philadelphia,  placed  a  "For  rent*'  sign  upon 
said  property,  and  endeavored  to  rent  the  same,  said  sign  being  placed  by  said 
Isman  on  the  inside  of  said  premises. 

"  *It  is  agreed  that  Fannie  E,  Mastbaum  Is  the  owner  of  the  premises  in 
question,  to  whom  the  bankrupt  had  been  in  the  custom  of  paying  Its  rent 
and  whom  the  bankrupt  has  recognized  as  owner  and  lessor. 
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"'It  Is  further  agreed  that  the  record  of  proceedings  In  O.  P.  No.  1  of 
Philadtflphla  county  tn  Re  Justus  Gray  v.  Schomacker  P.  F.  Mfg.  Co.  shall  be 
In  evidence.* 

"Afterwards  evidence  was  taken  before  the  ref^ee  by  which  the  following 
facts  are  shown:  In  July,  1907,  counsel  for  the  trustee  sent  a  messenger  to 
the  office  of  the  agent  of  the  claimant  to  learn  what  sum  was  asked  for  the 
rental  of  said  premises,  and  the  answer  was  that  they  were  asking  a  rent  of 
$10,000  per  year.  Upon  Inquiry  if  this  was  final,  the  agent  said  a  smaller 
offer  might  be  made,  said  about  $8,000,  and  the  agent  said:  'I  don't  believe 
you  could  get  it  for  eight,  but  you  might  offer  that'  I  said:  'Nothing  smaller 
than  eight?'    And  he  said:    'Nothing. smaller.' 

"Again,  about  the  middle  of  January,  1908,  another  messenger  was  sent  by 
counsel  for  the  trustee  to  the  office  of  the  agent  of  the  claimant  to  ascertain 
the  rental  asked  for  said  premises,  and  this  messenger  was  told  that  they 
were  asking  $8,000  rent,  and  the  figure  would  not  be  smaller  whether  taken 
for  one,  three,  or.  five  years.  He  was  also  informed  that  the  building  was 
not  quite  complete,  that  the  building  could  be  seen  at  any  time  after  it  was 
completed,  and  the  rent  would  be  $8,000  a  year. 

"The  claimant  called  a  witness  who  had  charge  of  the  premises  for  the 
purpose  of  leasing  them,  and  he  said  that  no  definite  offer  to  lease  the  prem- 
ises that  could  be  considered  had  been  made ;  that  an  offer  had  been  made  by 
one  person  to  take  the  building  on  a  five-year  lease  beginning  at  $4,000,  and 
scaling  upwards  to  $6,000,  and  that  no  serious  offer  had  been  made  by  any  one 
for  a  period  covering  the  lease  of  the  former  tenant.  This  witness  testified 
that  on  December  18,  1907,  a  contract  was  made  by  the  owner  to  put  the 
property  in  'what  we  call  rentable  condition'  for  $6,000.  This  contract  included 
installing  a  new  heating  plant,  leveling  the  first  floor  and  changing  the  stair- 
way so  as  to  make  the  upstairs  entirely  separate  from  the  first  floor,  and  that 
these  alterations  under  the  contract  were  to  be  finished  in  GO  days — that  is  on 
February  18,  1908 — and  that  at  the  time  the  witness  testified,  January  29, 

1906,  'they  were  figuring  for  a  lease.' 

"The  trustee  testified  that  no  permission  had  been  given  by  it  to  the  owner, 
or  to  any  agent  of  the  owner,  to  make  repairs,  or  alterations,  or  to  do  any- 
thing to  the  property,  at  any  time,  and  that  the  trustee  had  not  entered  the 
property  since  the  keys  were  given  up. 
"By  clause  12  of  the  lease  it  is  agreed,  inter  alia,  as  follows: 
"'(2)  That  lessee  may  sublet  parts  of  these  demised  premises,  but  must 
not  sublet  as  a  whole  without  the  written  consent  of  lessor.  (8)  That  for  the 
consideration  of  the  low  rent  lessee  does  hereby  bind  himself,  his  heirs  and 
assigns,  to  accept  the  premises  In  their  present  bad  condition,  put  them  in 
good  tenantable  order  and  keep  them  so  at  his  own  cost  and  expense,  the  in- 
tent of  this  clause  being  that  lessor  shall  not  expend  one  cent  on  these  prem- 
ises, inside  or  out,  during  the  terms  of  this  lease  or  any'  extension  thereof. 

"Upon  the  agreed  statement  of  facts,  and  upon  the  evidence  showing  the 
increased  rental  demanded  by  the  claimant  for  the  premises,  and  upon  the 
fact  that  a  contract  was  made  for  extensive  alterations,  far  exceedhig  in 
scope  and  expense  ordinary  or  tenantable  repairs,  in  this:  that  by  such  altera- 
tions, among  other  things,  the  entire  character  of  the  premises  was  changed 
so  that  the  store  and  the  other  parts  of  the  building  were  entirely  separated 
from  the  other,  and  said  increased  rental  being  demanded  and  said  alterations 
made  without  notice  to  or  knowledge  of  the  receiver,  or  trustee,  of  the  bank- 
rupt, it  is  manifest  that  the  claimant  by  her  acts  determined  the  lease  and 
assumed  complete  ownership  and  dominion  over  this  property,  doing  with  it 
as  she  chose,  and  entirely  ignoring  her  declaration  in  the  letter  of  March  15, 

1907,  that  possession  of  the  keys  would  be  retained  'for  the  purpose  of  placing 
a  "For  rent"  sign  in  the  premises,  and  endeavoring  to  secure  a  tenant  for  the 
benefit  of  the  present  tenants.  I  desire  it  distinctly  understood  that  in  accept- 
ing these  keys  we  do  not  waive  any  rights  which  we  hold  under  the  lease, 
nor  do  we  purpose  exercising  any  rights  which  belong  to  the  tenants,  •  •  • 
and  all  acts  done  by  us  will  be  done  in  their  behalf.' 

"It  is  not  proved  when  the  contract  to  make  the  extensive  and  costly  altera- 
tions was  first  contemplated,  nor  whether  it  was  finished  on  the  day  appointed. 
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How  coQld  the  lessee  have  the  enjoyment  or  nse  of  these  premises  during  the 
time  that  such  alterations  were  being  made?  How  could  the  lessee  be  bene- 
fited by  a  demand  of  $10,000  for  rental  of  premises  for  which,  under  the  lease, 
the  rental  was  $7,200?  It  Is  clear  that  the  claimant  was  endeavoring  to  rent 
the  premises  at  an  increased  rent  not  for  the  tenant's,  but  for  her  own  benefit 

"It  is  not  contended  that,  if  a  tenant  at  a  rent  of  $10,000  had  been  obtained, 
the  difference  in  excess  of  the  rent  paid  by  the  bankrupt  company  would  have 
been  paid  over  to  its  trustee.  It  is  not  shown  by  the  lessor  that  any  effort 
was  made  to  rent  the  premises  for  the  same  rental  as  that  paid  by  the  tenant 
On  the  contrary,  the  rent  was  largely  increased. 

**Upon  the  facts,  it  is  found  that  the  Acts  of  the  lessor  in  immediately  in- 
creasing the  rent,  and  afterwards  in  making  permanent  improvements  to  the 
premises,  brought  the  lease  to  an  end  at  the  time  the  possession  was  surren- 
dered by  the  receiver." 

With  this  finding  of  facts  I  fully  agree.  The  evidence  shows  clear- 
ly, I  think,  that  the  landlord  was  not  sincere  in  professing  to  qualify 
her  acceptance  of  the  surrender,  but  that  she  was  intending  to  make 
a  profit,  if  possible,  by  leasing  the  premises  again  at  a  higher  rent. 
Moreover,  the  true  nature  of  her  possession  was  disclosed  by  the  kind 
and  extent  of  the  alterations  that  she  proceeded  to  make,  and  by  this 
action  she  treated  the  premises  unmistakably  as  her  own,  and  thus 
denied  in  the  most  effective  manner  any  continuing  right  of  the  bank- 
rupt estate  under  the  lease.  Tfie  referee  was  justified  in  his  inference 
of  fact  that  the  lessor  had  brought  the  lease  to  an  end  at  the  time  when 
possession  was  surrendered  by  the  receiver. 

It  is  unnecessary,  therefore,  to  consider  the  validity  of  the  land- 
lord's contention  that  the  bill  in  equity  filed  irt  the  court  of  common 
pleas  of  Philadelphia  county  was  "a  petition  in  insolvency"  within 
the  meaning  of  the  lease,  and  that  the  effect  of  beginning  such  a  pro- 
ceeding was  to  make  the  rent  for  the  remainder  of  the  term  immediate- 
ly due  and  payable,  and  thus  to  convert  it  into  a  fixed  liability  several 
days  before  the  petition  in  bankruptcy  was  filed.  Manifestly  the 
ground  for  this  contention  disappeared  when  the  surrender  of  the  lease 
was  accepted.  The  landlord  could  not  resume  the  term  and  continue 
to  claim  its  equivalent,  namely,  the  remainder  of  the  rent.  Having 
elected  to  take  the  premises,  the  claim  for  this  part  of  the  rent  (what- 
ever the  clr  m  may  have  been  worth)  must  be  regarded  as  abandoned. 

So  far  as  the  item  for  repairs  is  concerned,  nothing  need  be  added 
to  what  the  referee  has  said : 

"As  to  the  claim  of  |96.12  for  repairs:  This  claim  is  not  a  part  of  the  rent 
The  lessee  undertook  to  make  all  repairs  at  its  own  expense.  The  lessor 
was  obliged  to  pay  above  sum  for  repairs  made  by  the  board  of  health.  For 
this  sum  the  lessor  has  a  claim  against  the  bankrupt  estate  as  a  general 
creditor.  It  has  not  been  shown  that  this  claim  under  the  lease,  or  otherwise, 
•  should  be  allowed  priority  in  payment" 

The  referee's  order  is  affirmed. 
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(District  Court,  W.  D.  Wisconsin.    August  13,  1908.) 

BAirxBTTFTGY— Voidable  Pbefksence— Knowledge  of  Debtor's  Insolvency. 
Evidence  considered,  and  held  insufficient  to  sustain  ttie  burden  of  proof 
resting  on  a  trustee  in  bankruptcy  to  show  that  a  creditor  at  the  time  of 
receiving  payment  from  the  banlcmpt  had  reasonable  cause  to  believe  him 
insolvent,  so  as  to  render  such  payment  voidable  as  a  preference ;  It  being 
sho^vn,  among  other  things,  that  within  a  month  prior  to  such  payment, 
and  when  the  conditions  were  practically  the  same,  the  creditor  accepted 
the  bankrupt  as  surety  on  a  note,  on  receipt  of  which  it  shipped  to  the 
principal  goods  of  substantial  value,  which  it  had  previously  refused*  to 
ship. 

In  Equity.    Suit  by  trustee  in  bankruptcy  to  recover  preference. 

Richmond,  Jackman  &  Swansen,  for  trustee. 
William  G.  Wheeler,  for  defendant. . 

SANBORN,  District  Judge.  Suit  in  equity  to  set  aside  a  pay- 
ment of  $900  made  on  two  judgmei^ts  by  confession  recovered  by  de- 
fendant against  S.  J.  Barry,  bankrupt,  May  17,  1907.  The  adjudica- 
tion was  July  24,  1907.  Suit  is  brought  on  the  ground  that  the  pay- 
ment was  made  while  Barry  was  insolvent,  and  that  the  effect  of  the 
enforcement  of  the  payment  would  be  to  enable  defendant  to  obtain  a 
greater  percentage  of  its  claim  than  other  creditors  of  the  same  class ; 
also,  that  defendant,  at  the  time  of  receiving  the  money,  had  reason- 
able cause  to  believe  that  the  bankrupt,  in  making  the  payment,  in- 
tended thereby  to  give  a  preference. 

The  facts  are  that  some  time  prior  to  his  bankruptcy  Barry  was 
in  the  retail  grocery  business  at  Oregon,  a  small  village  in  Wisconsin, 
near  Janesville,  where  defendant  carried  on  a  wholesale  grocery  busi- 
ness. Barry  was  then  associated  with  one  F.  W.  Coward,  as  a  partner. 
Some  time  prior  to  November,  1906,  Barry  and  Coward  dissolved  the 
partnership,  and  Barry  continued  the  business.  On  November  10, 
1906,  Barry  called  on  defendant  at  Janesville  for  the  purpose  of  set- 
tling up  his  account,  and  it  was  adjusted  by  his  giving  a  note  for 
$332.04,  due  in  60  days.  He  also  asked  for  credit  with  defendant, 
and  was  requested  to  give  a  property  statement.  The  secretary  of 
defendant  wrote  a  statement  of  the  items  given  by  Barry.  The  state- 
ment was  signed  by  the  latter,  and  showed  that  he  had  a  farm  of  127 
acres  near  Oregon,  worth  $100  an  acre,  and  that  his  stock  of  goods 
was  worth  $4,000.  It  further  showed  that  the  farm  was  incumbered 
by  a  mortgage  for  $4,800.  His  debts  were  put  in  at  less  than  $1,000 ; 
the  net  amount  of  his  property  being  stated  at  $11,200.  As  a  matter 
of  fact,  Barry's  title  to  the  farm  was  subject  to  a  life  estate  of  his 
father,  then  82  years  old,  which  was  worth  about  $2,000,  and  he  owed 
debts  amounting  to  nearly  $8,000,  and,  instead  of  being  worth  $100 
an  acre,  the  farm  was  worth  only  $75  an  acre,  and  the  stock  of  good.<5 
was  worth  much  less  than  $4,000.  Barry  was  probably  insolvent  ar 
the  time  of  making  the  statement  by  at  least  $2,000.  However,  de- 
fendant had  no  knowledge  of  the  facts,  and  no  reasonable  cause  for 
believing  that  the  statement  was  untrue.  It  extended  further  credit 
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to  Barry.  In  February,  1907,  his  stock  of  goods  was  largely  destroyed 
by  fire.  It  was  insured,  and  he  obtained  $700  from  insurance  thereon, 
besides  some  salvage.  Barry  then  ceased  business  as  a  merchant,  ex- 
cept to  dispose  of  the  goods  saved,  became  a  wage-earner,  and  was 
such  at  the  time  of  filing  his  voluntary  petition,  July  23,  1907.  De- 
fendant learned  of  the  fire  shortly  after  its  occurrence,  and  in  April, 
1907,  its  attorney,  and  also  its  manager,  were  informed  that  the  stock 
of  goods  shown  by  the  statement  to  have  been  worth  $4,000  had  been 
settled  for  by  the  insurers  for  about  $700,  and  that  a  small  amount 
of  goods  was  saved.  They  also  learned  that  Barry  had  gone  out  of 
the  business  and  was  working  by  the  day.  With  this  information  of 
Barry's  condition,  defendant  apparently  supposed  that  he  had  no 
property  except  the  real  estate,  which  was  shown  in  the  statement  to 
be  worth  $12,700,  subject  to  a  mortgage  of  $4,800.  For  this  reason 
defendant  desired  to  make  its  claim,  then  amounting  to  $327.49,  a  Hen 
on  the  farm.  With  this  end  in  view,  defendant  sent  an  attorney  to 
Oregon  to  procure  a  note  or  obtain  some  disposition  or  satisfaction  of 
the  claim  and  to  look  up  the  situation  and  decide  what  to  do.  When 
he  arrived  at  Oregon  he  interviewed  an  attorney,  Mr.  Haskell,  and 
also  talked  with  the  cashier  of  the  local  bank.  Mr.  Haskell  informed 
him  that  he  had  some  small  claims  against  Barry,  and  advised  him 
not  to  bring  suit  on  the  claim  because  it  might  precipitate  bankruptcy 
proceedings,  but  that,  if  he  got  a  judgment  note  and  filed  it  against 
the  farm  and  kept  quiet  for  three  months  (meaning  four  months), 
the  claim  would  become  a  lien  and  could  not  be  disturbed  by  bank- 
ruptcy proceedings.  Mr.  Tallman,  attorney  for  the  defendant,  says 
that  Mr.  Haskell  may  have  been  the  first  one  to  suggest  the  taking  of 
a  judgment  note.  The  cashier  of  the  bank  informed  Mr.  Tallman 
that  Barry  had  this  farm  and  was  good  for  a  reasonable  amount. 
This  was  on  the  15th  day  of  May,  1907,  two  months  before  the  bank- 
ruptcy. On  the  same  day  Mr,  Tallman  took  an  ordinary  promissory 
note  from  Mr.  Coward  in  favor  of  defendant  for  $654.84,  being  the 
amount  due  from  Coward  to  the  company.  Mr.  Tallman  returned  to 
Janesville  with  the  notes,  but  was  instructed  by  the  president  of  the 
defendant  to  return  to  Oregon  the  next  day  and  obtain  a  judgment 
note  from  Coward,  with  a  surety.  Mr.  Tallman  returned,  accordingly, 
and  asked  Mr.  Coward  to  obtain  Mr.  Barry  as  surety.  The  amount 
due  from  Mr.  Coward  included  some  goods  still  in  possession  of  the 
defendant,  amounting  to  about  $400,  which  defendant  would  not  ship 
to  Coward  until  they  were  paid  for  or  the  amount  properly  secured. 
It  was  arranged  that,  if  Mr.  Coward  could  procure  Mr.  Barry  as 
surety  on  a  judgment  note,  these  goods  would  be  shipped  to  Mr. 
Coward,  and  it  was  stated  to  Mr.  Barry  that  Mr.  Coward,  out  of  the 
proceeds  of  these  goods,  would  be  able  to  pay  a  considerable  part  of 
the  amount  of  the  note.  Mr.  Barry,  accordingly,  signed  the  judgment 
note  with  Mr.  Coward.  When  Mr.  Tallman  returned  to  Janesville, 
he  was  instructed  by  the  president  of  the  company  to  enter  up  judg- 
ment at  once  on  both  of  the  notes.  Accordingly,  on  May  17,  1907, 
he  went  to  Madison  and  entered  up  judgment  by  confession  on  both 
notes.  Some  time  prior  to  the  17th  of  June,  Mr.  Barry  desired  to 
secure  the  payment  of  a  debt  due  from  him  as  a  guardian  or  trustee 
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to  his  bondsmen,  and  learned  for  the  first  time  that  the  judgments  had 
been  entered  and  had  become  a  lien  on  his  farm.  It  therefore  became 
necessary  for  him  to  procure  a  release  of  the  judgments,  if  possible, 
in  order  to  secure  the  fiduciary  claim.  Thereupon  he  borrowed  $1,000 
of  his  sisters,  taking  from  tiiem  two  certificates  of  deposit  on  the 
bank  of  Oregon  for  that  amount,  and  went  to  Janesville,  and  told  the 
president  of  the  defendant  that  he  wanted  to  satisfy  the  judgments, 
and  asked  some  concession  in  the  amount,  and  it  was  finally  agreed 
that,  if  he  paid  $900,  the  judgments  would  be  discharged.  Mr.  Tall- 
man  and  Mr.  Barry,  accordingly,  Went  to  Madison,  where  the  money 
was  paid  and  judgments  released;  Mr.  Barry  giving  his  sisters  a 
mortgage  on  the  farm  for  the  amount  borrowed  of  them.  In  April, 
1907,  two  checks  given,  by  Barry  to  defendant  on  the  Bank  of  Oregon 
were  protested  for  want  of  funds;  Barry's  deposit  then  amounting  to 
only  $55,  and  the  checks  exceeding  his  account. 

The  question  for  decision  is  whether  defendant  took  the  payment 
while  having  reasonable  cause  to  believe  it  was  intended  as  a  prefer- 
ence. Barry's  insolvency  and  consequent  intent  to  prefer  are  clear, 
but  whether  reasonable  cause  so  existed  is  one  of  much  doubt.  This 
is  generally  a  question  of  difficulty,  and  the  case  is  no  exception  to  the 
rule.  While  defendant  had  knowledge  of  facts  which  might  justly 
make  it  suspect  Barry's^  solvency,  yet  it  trusted  him  by  taking  his 
signature  as  security  for  $654.84,  and  on  the  strength  of  that  security 
it  turned  over  to  him  his  principal  goods,  valued  at  $400.  This  and 
other  circumstances  make  the  question  one  of  reasonable  inference 
from  facts  and  circumstances,  some  of  which  are  not  entirely  clear, 
nor  sustained  by  clear  or  unmistakable  testimony.  Thus,  the  testi- 
mony of  Mr.  Haskell  of  his  interview  with  Mr.  Tallman  depends,  not 
on  his  present  recollection,  but  on  a  memorandum  made  by  him  some 
time  after  the  interview,  although  before  he  knew  that  his  recollection 
would  be  material  to  any  controversy. 

Many  decisions  on  the  subject  have  been  made,  both  under  the  act 
of  .1867  (Act  March  2,  1867,  c.  176,  14  Stat.  617)  and  the  act  of  1898 
(Act  July  1, 1898,  c.  541,  30  Stat.  544  [U.  S.  Comp.  St.  1901,  p.  3418]). 
Those  under  the  earlier  act  which  find  no  reasonable  cause  are  now 
rather  stronger  as  precedents  in  favor  of  the  preferred  creditor,  because 
insolvency  by  the  act  of  1867  consisted  in  the  inability  to  meet  claims, 
as  they  matured,  while  by  the  later  act  a  much  broader  test  is  prescrib- 
ed, and  those  which  find  reasonable  cause  existed  are  now  weaker  as 
precedents  against  the  preferred  creditor.  The  leading  case  under  the 
act  of  1867  is  Grant  v.  National  Bank,  97  U.  S.  80,  24  L.  Ed.  971,  fol- 
lowed by  the  Circuit  Court  of  Appeals  of  this  circuit  in  the  case  of 
In  re  Eggert,  102  Fed.  735,  43  C.  C.  A.  1,  4  Am.  Bankr.  Rep.  449. 
In  the  Grant  Case,  the  court  states  the  rule  as  follows  : 

"It  is  not  enough  that  a  creditor  has  some  cause  to  suspect  the  iDSolvency 
of  his  debtor;  but  he  must  have  such  a  knowledge  of  facts  as  to  Induce  a 
reasonable  belief  of  his  debtor^s  Insolvency,  In  order  to  Invalidate  a  security 
taken  for  his  debt.  To  make  mere  suspicion  a  ground  of  nullity  in  such  a  case 
would  render  the  business  transactions  of  the  community  altogether  too  In- 
secure. It  was  never  the  Intention  of  the  framers  of  the  act  to  establish  any 
such  rule.  A  man  may  have  many  grounds  of  suspicion  that  his  debtor  is  in 
failing  circumstanceB,  and  yet  have  no  cause  for  a  well-gronnded  belief  of  the 
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fact  He  may  be  unwilling  to  trust  him  further*  He  may  feel  anxious  about 
his  claim,  and  have  a  strong  desire  to  secure  It,  and  yet  such  belief  as  the  act 
requires  may  be  wanting.  Obtaining  additional  security,  or  receiving  payment 
of  a  debt,  under  such  circumstances,  Is  not  prohibited  by  the  law.  Receiving 
payment  is  put  In  the  same  category  in  the  section  referred  to,  as  receiving 
security.  Hundreds  of  men  constantly  continue  to  make  payments  up  to  the 
very  eve  of  their  failure,  which  it  would  be  very  unjust  and  disastrous  to  set 
aside,  and  yet  this  could  be  done  in  a  large  proportion  of  cases  if  mere  grounds 
of  suspicion  of  their  solvency  were  sufficient  for  the  purpose.  It  is  on  this 
distinction  that  the  present  case  turns.  It  cannot  be  denied  that  the  officers 
of  the  bank  had  become  distrustful  of  Miller's  ability  to  bring  his  afTairs  to  a 
successful  termination,  and  yet  it  is  equally  apparent,  independent  of  their 
sworn  statements  on  the  subject,  that  they  supposed  there  was  a  possibility  of 
his  doing  so.  After  obtaining  the  seairlty  In  question,  they  still  allowed  him 
to  check  upon  them  for  considerable  amounts  in  advance  of  his  deposits.  They 
were  alarmed,  but  they  were  not  without  hope.  They  felt  it  necessary  to  ex- 
act security  for  what  he  owed  them,  but  they  still  granted  him  temporary  ac- 
commodations. Had  they  actually  supposed  him  to  be  insolvent,  would  they 
have  done  this?" 

Defendant  in  this  controversy  was  undoubtedly  suspicious  and 
anxious  to  secure  its  claim.  It  knew  that  goods  stated  to  be  worth 
$4,00.0  in  November,  1906,  had  been  settled  for  by  insurers  for  $700  in 
April,  1907.  It  knew  that  Barry's  checks  had  been  protested,  and 
that  he  was  out  of  business  and  hard  up.  It  was  informed,  if  we  may 
credit  Mr.  Haskell's  memorandum  of  a  past  recollection,  that  there  was 
some  danger  of  Barry's  bankruptcy,  although  at  that  time  he  was  a 
wage-earner,  and  apparently  could  not  be  made  an  involuntary  bank- 
rupt. On  the  other  hand,  it  relied  on  Barry's  property  statement,  and 
trusted  him,  within  a  month  before  receiving  the  payment,  by  taking 
his  signature  as  surety  on  a  note  of  more  than  $600,  and  in  reliance 
thereon  delivered  goods  worth  some  $400. 

The  burden  of  proof  to  show  reasonable  cause  is  on  the  trustee. 
The  presumption  of  law  is  that  defendant  did  not  have  reasonable 
cause  to  believe  a  preference  was  intended  (In  re  Pfaffinger  [D.  C] 
154  Fed.  623),  and  I  am  clear  that  the  evidence  does  not  overcome  this 
presumption.  The  inferences  are  not  clear.  Some  of  the  evidence  is 
inconclusive.  In  this  situation  of  the  proof,  the  fact  that  the  creditor, 
did  trust  the  bankrupt  by  accepting  him  as  a  surety  for  a  substantial 
sum  is  entitled  to  considerable  weight.  Coder  v.  Arts,  152  Fed.  943, 
82  C.  C.  A.  91.  This  is  not  a  case  where  the  attorney  of  the  creditor 
"traveled  as  close  to  the  edge  of  actual  knowledge  as  he  could  without 
obtaining  it,"  because  he  trusted  the  bankrupt  by  taking  the  Coward 
judgment  note,  thus  showing  belief  in  Barry's  solvency.  Stevens  v. 
Oscar  Holway  Co.  (D.  C.)  156  Fed.  90;  Hussey  v.  Richardson  Roberts 
Dry  Goods  Co.,  148  Fed.  598,  78  C.  C.  A.  370. 

The  bill  of  complaint,  as  amended  on  the  hearing,  is  dismissed,  with 
costs. 
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THE  HILARIUS. 
(District  Court,  B.  D.  New  York.    June  14, 190a) 

L   SniFPIITa — Ilf JUBT     to     STSVSDORK— BkEAKINQ     of     WIWCH— LlABnjTT     OF 

Vessel. 

An  Injury  to  a  stevedore  resulting  from  the  breaking  of  a  winch  being 
operated  by  another  stevedore,  even  If  due  to  the  fact  that  the  machinery 
was  not  kept  properly  oiled,  cannot  be  charged  to  the  negligence  of  the 
vessel  which  furnished  the  winch,  where  no  complaint  was  made  as  to 
its  condition  or  notice  given  to  the  officers  by  the  winchmen. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  44,  Shipping,  $  350,] 
2,  Same— Evidence  Coksidebed. 

Evidence  considered,  and  held  insufficient  to  charge  a  vessel  with 
liability  for  the  breaking  of  an  eccentric  strap  on  a  winch,  by  which  a 
stevedore  was  injured,  but  rather  to  show  that  the  breaking  was  caused 
by  the  improper  manner  in  which  the  winch  was  operated  by  the  winch- 
man,  who  was  a  fellow  servant  with  the  stevedore  injured. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  44,  Shipping,  %  357.] 

In  Admiralty.    Suit  for  injury  to  stevedore. 

Wilford  H.  Smith,  for  libelant 

Convers  &  Kirlin  and  Charles  R.  Hickox,  for  claimant 

CHATFIELD,  District  Judge.  The  libelant  alleges  fault  on  the 
part  of  the  steamship  because  of  the  breaking  of  an  eccentric  strap 
due  to  a  defective  condition  of  a  winch,  while  the  claimant  makes  a 
general  denial,  alleges  contributory  negligence,  and  also  claims  that 
the  accident  was  occasioned  through  th^  acts  of  a  fellow  servant,  or 
through  the  improper  management  of  the  winch  by  the  winchman, 
who  was  in  the  service  of  the  stevedore  and  not  of  the  steamship. 
The  allegations  of  fault  were  with  relation  to  the  condition  of  this 
eccentric  strap,  ^nd,  as  the  case  finally  went  to  trial,  must  be  gathered 
from  the  evidence  rather  than  the  pleadings.  The  allegations  of  fault 
were  indefinite,  but  the  claimant  answered  ready,  and  no  motion  was 
made  with  respect  to  these  allegations  until  after  the  libelant  had  be- 
gun his  case. 

The  testimony  for  the  libelant  shows  that  the  winch  made  a  rattling 
noise  on  the  Saturday  preceding  the  accident,  and  the  winchman  tes- 
tifies that  on  Monday  his  reversing  lever  worked  hard.  The  expert 
produced  for  the  libelant  testified,  after  inspecting  the  broken  strap., 
that'  the  break  might  have  been  occasioned  through  lack  of  oil,  be- 
cause of  which  the  strap  might  have  become  heated,  and  sufficient 
friction  have  resulted  to  cause  the  break;  but  this  expert  also  testi- 
fied that  the  strap  might  be  broken  by  reversing  the  lever  when  the 
steam  pressure  was  on.  We  can  dismiss  the  question  of  the  rattle, 
for  the  libelant's  expert  testified  that,  if  the  strap  was  in  the  condition 
in  which  it  was  produced  at  the  trial,  none  of  the  bolts  had  worked 
loose,  and  all  of  the  testimony  shows  that  the  condition  of  the  strap 
had  not  been  changed  in  any  way  since  the  accident.  The  claimant 
has  produced  the  affirmative  testimony  of  two  officers  of  the  ship,  to 
the  effect  that  the  winchman  at  all  times  when  operating  this  winch, 
and  even  immediately  preceding  the  accident,  ran  the  winch  and  low- 
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ered  the  draft  at  a  high  rate  of  speed.  These  witnesses  say  that, 
when  each  draft  of  rails  had  been  raised  to  a  position  over  the  hatch, 
the  winchman  ran  the  draft  down  under  a  full  head  of  steam,  and  then 
reversed  his  lever  without  shutting  off  steam.  The  experts  for  the 
claimant  and  libelant  each  testified  that  this  would  of  itself  be  like- 
ly to  break  the  eccentric  strap  or  some  other  portion  of  the  engine. 
One  of  the  doubtful  points  in  the  case  is  that  the  testimony  of  the 
claimant's  witnesses  is  so  positive  upon  this  point  that  it  is  hard  to 
explain  why  the  winch  did  not  break  previous  to  the  accident,  if  it 
had  been  continuously  used  in  this  manner.  The  winchman,  on  the 
other  hand,  testified  that  he  started  the  drafts  down,  shut  off  the  steam, 
and  let  the  weight  of  the  draft  operate  the  winch  without  steam  until 
the  draft  reached  a  point  where  a  signal  was  given  to  the  winchman, 
and  that  he  then  stopped  the  fall  with  his  reversing  lever,  and  again 
turned  the  steam  on  slowly  to  start  the  winch,  in  order  that  the  rails 
might  be  drawn  under  the  coaming  of  the  hatch  to  the  position 
where  they  were  to  be  loaded.  There  is  no  evidence  to  sustain  the 
libelant's  contention  that  the  accident  was  caused  through  lack  of  oil, 
except  that  the  libelant's  expert  has  stated  it  might  have  occurred  in 
that  way,  and  it  seems  to  the  court  that  the  need  of  oil  would  create 
a  condition  of  the  winch  which  should  be  called  to  the  attention  of  the 
officers  of  the  steamer  by  the  winchman,  and  neglect  to  remedy  the 
condition  after  due  notice  must  be  shown  before  the  vessel  can  be 
held  liable  therefor.  The  testimony  shows  that  the  winch  was  oiled 
before  work  was  begun  on  Monday  morning,  and  an  overheating  or 
use  of  the  winch  when  dry,, 'under  the  guidance  of  an  experienced 
winchman,  cannot  be  deemed  negligence  on  the  part  of  those  furnish- 
ing the  machinery,  if  the  winchman  allowed  the  condition  to  go  on 
and  S5iid  nothing.  The  St.  Gothard,  153  Fed.  855,  83  C.  Ci  A.  37. 
A  difference  of  opinion  and  of  testimony  has  arisea  over  the  ques- 
tion whether  the  load  of  two  rails  would  run  down  if  the  winch  were 
set  in  what  may  be  called  reversed  position  without  the  application  of 
steam,  and,  as  has  been  said,  the  claimant  alleges  that  the  winchman 
not  only  reversed  his  lever  and  started  the  fall  down,  but  also  stop- 
ped the  cable  at  the  bottom  with  a  full  head  of  steam  throughout  the 
entire  operation.  It  is  unnecessary  to  determine  this  point,  although 
there  would  seem  to  be  a  preponderance  of  the  testimony  indicating 
an  improper  or  careless  handling  of  the  winch  by  the  winchman  in  or- 
der to  make  rapid  progress.  If  the  winchman  so  handled  his  winch 
as  to  reverse  his  lever  with  the  steam  on,  and  thus  produced  a  condi- 
tion which  all  of  the  experts  admit  would  break  the  winch,  then  the 
responsibility  for  the  accident  must  rest  upon  the  winchman,  who  is 
a  fellow  servant  of  the  libelant.  If  the  accident  occurred  through 
applying  the  steam  too  rapidly  after  stopping  the  fall  at  the  bottom 
of  the  hold,  again  the  winchman  must  be  held  responsible.  Taking 
the  winchman's  story  as  true,  and  assuming  that  no  steam  pressure 
was  on  at  the  time  of  the  accident,  and  that  the  break  occurred  merely 
by  stopping  the  run  of  the  fall  when  he  received  the  signal  from  the 
man  at  the  hatch,  it  is  impossible  to  gather  from  the  testimony  any 
explanation  of  what  occurred  which  would  throw  liability  upon  the 
officers  of  the  steamer.     Perhaps  the  winchman   should  have  used 
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Steam,  and  the  engine  thus  have  been  kept  in  control,  if  it  can  be  be- 
lieved that  the  fall  would  run  down  under  the  weight  of  the  draft. 
Perhaps  the  winch  was  not  able  to  withstand  the  shock  of  a  sudden 
stoppage  or  reversal  of  the  lever  under  such  conditions,  but  the  steam- 
ship officers  were  not  responsible  for  the  manner  of  using  the  winch 
(The  Baron  Innerdale  [D.  C]  93  Fed.  492 ;  The  St.  Gothard,  supra), 
and,  in  fact,  the  testimony  shows  that  they  did  complain  and  warn 
the  stevedores  as  to  the  method  of  operation  by  the  winchman. 

The  whole  weight  of  the  testimony  is  against  any  negligence  on  the 
part  of  the  steamer  or  its  officers,  and  this  makes  it  unnecessary  to 
consider  whether  the  libelant  was  guilty  of  contributory  negligence, 
although  it  may  be  said  that  the  position  in  which  the  libelant  was 
found  after  the  accident,  inasmuch  as  the  testimony  shows  plainly  that 
he  was  struck  by  the  rails  under  the  effect  of  a  sudden  jerk,  rather 
than  by  being  in  their  way  as  they  ran  down,  is  not  of  itself  sufficient 
upon  which  to  base  contributory  negligence  so  as  to  prevent  a  recov- 
ery. 

The  libel  must  be  dismissed. 


OLARKB  v.  ATLANTIC  STEVEDORING  C30. 
(Circuit  Court,  R  D.  New  York.    June  27,  1908.) 

1.  MA8TEB  AND   SXBVANT— CONTRACT  OF  HlBINCh—ACTION  TOR  BREACH. 

A  complaint  alleged  that  plaintiff  received  a  letter  from  defendant's 
superintendent,  stating  that  '*!  have  work  immediately  for  200  colored 
longshoremen,  and  can  guarantee  the  above  number  continuous  work,  pro- 
viding they  are  good  men,"  etc.;  that,  pursuaot  to  said  letter,  plaintiff 
and  96  other  colored  men,  who  had  assigned  their  claims  to  him,  went 
to  work  for  defendant,  and  were  employed  and  paid  by  it  to  a  certain 
time,  when  they  were  discharged,  and  tiieir  places  filled  by  white  men. 
Beld,  that  such  complaint  did  not  state  a  cause  of  action  for  breach  of 
contract;  the  letter  being  no  more  than  an  advertisement  or  invitation, 
the  terms  of  any  contracts  being  matters  to  be  settled  between  the  parties 
when  the  hirings  were  made. 

2.  Sahb— Term  of  BBfPLOTifENT. 

A  contract  of  hiring  which  does  not  state  the  term,  In  the  absence  of  a 
statute  or  custom  fixing  the  term,  is  terminable  at  will. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  voL  34»  Master  and  Senr* 
ant,  S  19.] 

On  Demurrer  to  Complaint. 

Wilford  H.  Smith,  for  plaintiff. 

Hunt,  Hill  &  Betts  (George  Whitefield  Betts,  Jr.,  of  counsel),  for 
defendant. 

CHATFIELD,  District  Judge.  The  plaintiff  in  this  action  is  the 
assignee  of  96  colored  longshoremen,  who  went  to  work  at  the  sug- 
gestion and  apparently  under  the  direction  of  the  plaintiff,  who 
had  received  a  letter  from  one  Charles  M.  Tiffany,  superintendent  of 
the  defendant,  which  is  as  follows : 

"New  York,  May  3rd,  1907. 

"Mr.  William  Clarke,  New  York  City — Dear  Sir:  I  have  work  immediately 
for  200  colored  longshoremen,  and  can  guarantee  the  above  number  oontinuoos 
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work,  providlDg  they  are  good  men.  This  Company  pays  the  usual  rate  of 
wages,  namely,  30^  per  hr.  for  day  and  45^  per  hr.  at  night  We  propose  to 
keep  colored  men  at  work  as  long  as  they  fulfill  their  part  of  the  program. 
Attached  letter-head  will  show  you  the  work  we  do. 

"Yours  truly,  Chas.  M.  Tiffany,  Supf 

The  plaintiff  and  his  96  assignors  went  to  work  for  the  defendant^ 
and  were  employed  and  paid  up  to  the  6th  day  of  July,  1907,  when 
they  were  discharged  and  their  places  filled  by  white  longshoremen. 
The  plaintiff  on  his  behalf,  and  because  of  the  transactions  with  each 
of  his  assignors,  has  claimed  $1,000  damages  each  for  breach  of  what 
he  alleges  was  a  contract  to  furnish  continuous  employment  at  a  rea- 
sonable rate  of  wages.  The  complaint  alleges  that  the  defendant  has 
failed  to  give  employment  to  each  of  the  plaintiff's  assignors  from  the 
time  of  the  breach  until  the  present  date. 

The  defendant  has  demurred,  and  claims  (1)  that  the  letter  was  not 
an  offer  by  the  acceptance  of  which  the  defendant  would  be  bound  to 
employ  any  particular  person;  (2)  that,  if  a  contract  existed,  its  dura- 
tion was  indefinite,  and  in  fact  amounted  to  but  an  employment  at 
will;  (3)  that  the  inducement  was  offered  by  the  superintendent  of  the 
defendant,  and  that  the  defendant  was  an  undisclosed  principal  i  (4) 
that  the  advertisement  called  for  200  men  and  that  but  96  appear  to 
have  gone  to  work,  thus  showing  a  lack  of  compliance  on  the  part  of 
the  libelant.  It  is  unnecessary  to  discuss  these  last  two  grounds. 
It  is  impossible  upon  demurrer  to  determine  whether  96  or  200  men 
answered  the  advertisement;  the  record  merely  showing  that  96  of 
these  men  have  assigned  their  claims  to  the  libelant.  Nor  does  the 
record  show  the  authority  of  the  person  who  signed  the  letter.  The 
letter  is  written  upon  the  paper  of  the  defendant,  and  the  complaint 
states  that  the  plaintiff  went  into  the  service  of  the  defendant,  and  that 
the  contract  signed  by  the  superintendent  was  made  with  the  defend- 
ant. 

It  can  hardly  be  determined  upon  the  face  of  this  pleading  that  a 
prima  facie  contract  with  the  defendant  is  not  alleged,  if  the  matter 
was  in  any  sense  a  contract  between  the  plaintiff's  assignors  and  any 
person  or  corporation  whatever.  We  must,  therefore,  consider  the 
first  two  grounds  of  the  demurrer,  and  these  would  seem  to  be  well 
founded.  The  letter  recited  is  at  most  an  advertisement  or  induce- 
ment to  enlist  the  interest  and  offer  of  services  by  the  plaintiff.  It  is 
manifest  that  the  plaintiff  as  an  individual  could  not  do  the  work  of 
200  men,  and  the  letter  certainly  contemplated  the  presentation  to  the 
defendant  either  of  an  offer  to  furnish  longshoremen,  or  of  longshore- 
men to  be  put  to  work,  and  all  arrangements  are  left  in  abeyance,  and 
by  the  terms  of  the  letter  would  seem  to  be  matters  for  adjustment 
at  the  time  of  hiring.  The  statement  of  a  need  is  not  the  offer  of  a 
position,  unless  the  terms  are  definite  and  the  offer  is  so  worded  as 
to  indicate  intent  to  make  a  contract  by  acceptance.  United  States  v. 
Baltic  Mills  Co.,  124  Fed.  38,  59  C.  C.  A.  558. 

As  to  the  other  objection — that,  if  an  arrangement  was  made,  it 
was  ♦^erminable  at  will — ^the  question  would  seem  to  be  disposed  of 
by  the  previous  discussion.  But,  in  so  far  as  the  plaintiff  may  have 
shown  by  his  complaint  that  he  and  his  assignors  went  to  work  under 
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a  contract  of  which  the  letter  in  question  is  a  written  memorandum 
(assuming  for  the  purpose  of  this  argument  that  the  complaint  has 
been  so  worded  that  a  contract  of  this  nature  might  be  proven  under 
it,  even  though  on  its  face  it  appears  to  be  an  allegation  of  an  offer 
and  acceptance),  nevertheless  the  demurrer  should  be  sustained.  A 
contract  of  hiring,  indefinite  with  respect  to  the  term  for  which  the 
contract  shall  run,  in  the  absence  of  allegations  that  the  term  of  the 
contract  is  fixed  by  statute  or  custom,  is  at  most  a  contract  terminable 
at  will.  Many  cases  in  the  state  court  supporting  this  proposition 
could  be  cited,  and  a  number  of  these  are  referred  to,  with  a  quotation 
from  Wood  on  Master  and  Servant,  p.  272,  in  the  case  of  The  Poka- 
noket,  156  Fed,  241,  84  C.  C.  A.  49,  which  shows  the  existence  of  the 
same  rule  in  the  federal  courts. 

The  allegation  of  the  complaint  that  the  colored  men  were  replaced 
by  white,  and  the  date  of  their  discharge  showing  that,  the  discharges 
all  took  place  at  one  time,  indicate  a  complete  departure  from  the 
intent  or  mental  attitude  of  the  defendant's  superintendent,  as  evi- 
denced by  the  statement  that  "we  propose  to  keep  colored  men  at 
work  as  long  as  they  fulfill  their  part  of  the  program."  This  change 
of  purpose  may  have  caused  hardship  to  a  number  of  innocent  work- 
men, but  the  matter  must  be  determined  according  to  the  parties'  legal 
rights,  and  not  from  the  standpoint  of  sympathy  or  approval  of  the 
economic  questions  involved,  and  it  seems  to  the  court  that  the  plain- 
tiff has  shown  no  agreement  with  the  defendant  by  which  it  bound  it- 
self to  continue  the  plan  of  employing  colored  workmen  longer  than 
it  might  see  fit  so  to  do ;  nor  is  any  contract  on  the  part  of  the  defend- 
ant set  forth  under  which  the  defendant  agreed  not  to  change  its 
mind. 

The  demurrer  must  be  sustained. 


THE  CARROLLk  THE  NANSEMOND.  THE  ROANOKE. 

(District  Court,  E.  D.  Virginia.    July  30,  1908.) 

8az<vagb->Rkscub  of  Basobs  Adsht  in  Gai<b  in  Ohssapeake  Bat— Riobt 
TO  Salvaqe  Compensation. 

The  tug  Dauntless,  with  a  barge  In  tow,  nayigating  Chesapeake  Bay 
at  night  in  a  gale  on  the  way  from  Baltimore  to  Norfolk,  was  signaled 
for  assistance  by  another  tug  having  five  barges  in  tow.  Anchoring 
her  own  barge  in  Hampton  Roads,  the  Dauntless  then  found  that  four 
of  the  other  tug's  barges  had  gone  adrift,  and  was  asked  to  find  them 
and  take  off  their  crews.  She  found  three  of  them  anchored  in  mid- 
channel  a  mile  east  of  Thimble  Light;  the  other  having  been  sunk  and 
her  crew  saved  by  the  light  keeper.  The  three  were  in  great  perU  with 
the  sea  washing  over  them  and  their  masters  and  crews  in  fear  of  los- 
ing their  lives.  At  their  request  the  Dauntless  undertook  to  tow  them 
to  safety,  and  did  so,  taking  first  one  on  which  there  were  a  woman 
and  a  child,  then  the  other  two.  The  service  commenced  at  11:30,  and 
continued  until  9  in  the  morning,  during  which  time  weather  condi- 
tions improved  but  little  and  was  attended  by  considerable  danger  to 
the  crew  who  were  obliged  to  go  on  board  the  barges.  Held,  that  the 
service  was  not  one  of  towage,  but  of  salvage,  and  one  of  merit,  and 
that  the  Dauntless  was  entitled  to  an  award  from  the  one  first  rescued 
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equal  to  12%  per  cent,  of  the  value  of  the  veesel,  cargo,  and  freight  money 
and  an  award  of  7%  per  cent,  from  each  of  the  others. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  43,  Salvage,  IS  SOS^ 
For  other  definitions,  see  Words  and  Phrases,  vol.  7,  pp.  6312-6315; 
vol.  8,  p.  7794. 
Awards  in  federal  courts,  see  note  to  The  Lamington,  80  O.  O.  A«  280.] 

In  Admiralty.    Suit  to  recover  for  salvage  services. 

This  libel  was  filed  by  the  master  of  the  tug  Dauntless,  in  behalf  of  him- 
self and  crew  and  all  persons  interested  as  salvors,  against  the  barges  Car- 
roll, Nansemond,  and  Roanoke,  to  recover  for  alleged  salvage  services  ren- 
dered them  and  against  their  cargoes  and  freight  money,  under  the  following 
circumstances: 

On  the  25th  day  of  January,  1908,  the  Dauntless,  from  Baltimore,  had  in 
tow  the  schooner  Malcolm  B.  Seavey  for  the  capes  of  Virginia,  and  the  barge 
Pocomoke  for  the  port  of  Norfolk,  and  arrived  at  the  Middle  Grounds  in 
Chesapeake  Bay,  where  she  anchored  the  barge  at  8:30  p.  m.  of  January 
26th,  then  proceeded  to  Cape  Henry  and  dropped  the  schooner,  returned 
to  the  barge,  and  picked  her  up  again  about  7:30  p.  m.  About  that  time 
the  wind  became  very  heavy  from  the  south  southwest,  blowing  a  gale, 
with  the  sea  running  very  high,  causing  the  tug  and  tow  to  labor  considerably, 
retarding  her  progress  so  that  by  10  o'clock  p.  m.  she  had  only  reached  a 
point  halfway  between  Thimble  Light  and  Old  Point  About  this  time  the 
Dauntless  observed  a  tug  and  tow  of  five  barges  proceeding  into  Hampton 
Roads,  laboring  very  heavily  in  the  wind  and  sea  then  prevailing,  and,  as 
the  Dauntless  was  passing,  a  signal  of  four  whistles  was  blown  by  the  other 
tug.  which  afterwards  proved  to  be  the  Bohemia,  indicating  need  of  assist- 
ance, which  signal  was  answered  by  the  Dauntless,  and  she  at  once  pro- 
ceeded to  anchor  her  barge  in  Hampton  Roads,  and  returned  to  the  relief 
of  the  distressed  vessels.  She  met  the  tug  Bohemia  just  below  Old  Point 
Light,  about  11:30  p.  m.,  with  only  one  barge  in  tow;  the  remaining  four 
barges  having  parted  their  hawser  and  gone  adrift  The  captain  of  the  Bo- 
hemia requested  the  Dauntless  to  proceed  to  the  barges  to  take  off  their 
crews,  and  render  such  assistance  as  was  needed,  while  the  Bohemia  con- 
tinued with  her  one  barge  to  Norfolk.  As  the  Dauntless  passed  Thimble 
Light  signal;3  were  sounded  indicating  that  one  of  the  barges  had  been  lost 
and  the  crew  was  saved  by  the  lighthouse  keeper,  as  the  Dauntless  after- 
wards learned.  The  Dauntless  then  proceeded  down  and  found  the  remaining 
barges,  the  Carroll,  Nansemond,  and  Roanoke,  anchored  near  midchannel, 
about  a  mile  east  of  Thimble  Light,  all  of  them  awash  with  the  heavy  sea» 
continually  breaking  over  them,  laboring  heavily  at  their  anchors,  and  their 
masters  and  crews  in  great  fear  of  losing  their  lives.  The  Dauntless  spoke 
the  barges  in  turn,  and  was  earnestly  besought  by  the  masters  on  each  to 
take  the  barges  in  tow  immediately,  as  they  were  in  danger  of  sinking.  The 
master  of  the  Dauntless,  ascertaining  that  the  Roanoke  had  on  board  the 
master's  wife,  "who  was  in  great  fear,  and  hysterical,  at  great  peril  to  his 
own  tug  and  those  on  board  took  this  barge  in  first  nearly  an  hour  being 
consumed  in  the  endeavor  to  get  a  line  fast  to  her,  on  account  of  the  heavy 
gale  and  high  seas,  and  she  was  taken  to  and  anchored  safely  off  Lambert's 
Point  January  27th,  about  2:30  a.  m.,  the  distance  being  some  15  miles. 
The  Dauntless  then  returned  immediately  to  the  Carroll  and  Nansemond, 
reaching  them  about  4:30;  the  weather  conditions  remaining  all  this  time 
practically  the  same,  though  with  some  slight  moderation.  When  the  Daunt- 
less reached  the  Nansemond,  the  captain  of  the  barge  informed  the  master 
of  the  tug  that  he  had  sprained  his  back  and  needed  assistance  to  get  up  his 
anchor,  and  two  of  the  crew  of  the  tug,  after  some  dangerous  maneuvers, 
jumped  from  the  tug  on  board  the  Nansemond,  and  got  up  her  anchor, 
when  the  hawser  of  the  Nansemond  was  passed  to  the  Carroll  and  made 
fast,  and  the  Dauntless  passed  her  line  to  the  Carroll,  and.  after  the  Carroll 
had  succeeded  In  getting  her  anchor  partly  up,  the  tug  proceeded  to  tow  the 
two  barges  into  port;  but  before  reaching  Old  Point  Light  she  had  to  stop 
in  order  to  get  the  Carroll's  anchor  entirely  up,  so  that  it  would  not  catch 
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in  and  foal  tbe  cable.  This  was  about  6  a.  m.  of  the  27th,  and  about  this 
thne  a  seyere  gale  from  the  northwest  broke  over  the  tug  and  barges,  making 
naTigation  very  difficult;  but  the  Dauntless  finally  brought  both  bargee  up 
to  Lambert's  Point,  and  anchored  them  safely  about  8:30  of  the  same 
morning. 

Floyd  Hughes,  for  libelant 
Hughes  &  Little,  for  respondents. 

WADDILL,  District  Judge  (after  stating  the  facts  as  above).  The 
fact  of  this  being  a  proper  case  for  an  allowance  for  salvage  is 
manifest.  The  claim  is  very  much  stronger  against  the  Roanoke  than 
the  other  barges,  because  at  1!^  or  1  o'clock,  when  the  barges  Carroll 
and  Nansemond  engaged  the  Dauntless  to  take  "them  in  tow,  they  were 
all  certainly  in  desperate  condition,  and  the  only  reason  the  service 
was  not  rendered  to  the  Carroll  and  Nansemond  first  was  that  the 
Roanoke  was  apparently  in  the  greater  distress,  necessitating  that  she 
should  be  taken  in  immediately,  and  no  higher  service  could  be  ren- 
dered than  saving  the  woman  and  child  on  the  Roanoke.  While  the 
Dauntless  was  not  exposed  to  very  great  danger,  there  was  undoubt- 
edly some,  and  the  service  she  performed  was  meritorious  in  every- 
thing that  she  did  for  an  abandoned  tow.  The  Bohemia  had  abandon- 
ed her  tow — for  what  reason  the  court  does  not  know-^and  one  of  the 
barges  so  set  adrift  sank.  No  denial  is  made  by  the  master  of  the 
Bohemia  of  the  truthfulness  of  Capt.  Scott's  statements  that  the  cap- 
tain of  the  Bohemia  relied  on  him  to  do  what  he  himself  should  have 
done  to  have  rescued  this  scattered  tow,  which  certainlv  at  that  time 
was  in  very  great  danger.  That  all  the  barges  were  not  swamped,  as 
might  have  been  expected,  was  very  fortunate,  because  they  were 
anchored  in  a  very  exposed  place,  with  the  weather  such  as  it  was  on 
that  occasion.  As  to  the  promptness  of  the  service  and  the  circum- 
stances under  which  it  was  rendered,  it  commenced  at  12  o'clock  mid- 
night, and  ended  about  9  o'clock  the  following  morning ;  the  Roanoke 
being  taken  at  12  o'clock  at  night,  and  the  other  barges  at  4  o'clock  in 
the  morning,  in  the  month  of  January,  in  the  roughest  and  worst 
kind  of  weather.  The  court  does  not  think  that  the  undertaking  was 
either  intended  as,  or  contemplated  to  be,  a  towing  service.  The 
barges  were  not  looking  for  a  tug  for  towing  purposes  in  that  vicinity 
at  that  time  of  the  morning.  The  explanation  of  the  barge  masters 
that  they  thought  the  Dauntless  was  rendering  the  service  for  the 
Bohemia  cannot  be  accepted.  The  facts  do  not  sustain  that  view  in 
any  aspect;  but  certain  it  is  the  service  was  twice  tendered  and 
availed  of  and  rendered  each  time.  The  masters  and  crews  on  the 
several  barges  were  anxious  and  insistent  to  be  taken  in  at  12  o'clock, 
but  at  4  o'clock,  when  the  force  of  the  storm  had  considerably  abated, 
they  were  not  quite  so  uneasy.  They  could  have  refused  the  services 
of  the  tug  on  both  occasions,  but  were  careful  not  to  do  so,  and, 
on  the  contrary,  solicited  and  accepted  aid  in  their  then  dire  distress, 
and  the  court  thinks  they  acted  wisely,  having  regard  to  the  lives  of 
th^  people  on  board  and  the  value  of  the  barges  and  cargoes,  in  em- 
ploying the  Dauntless  to  bring  them  into  a  safe  harbor.  They  got  the 
first  tug  available  to  bring  them  in,  and  they  ought  to  pay  for  the 
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service  rendered,  which  was  unquestionably  a  salvage  service  of  a 
high  order  of  merit. 

After  careful  consideration,  the  court  thinks  that  the  libelants  have 
proved  that  they  are  entitled  to  a  salvage  award,  and  that  an  allow- 
ance of  121/4  per  cent,  of  the  value  of  the  Roanoke  and  of  her  freight 
money  and  cargo  values  should  be  made,  and  for  the  Carroll  and 
Nansemond  allowances  of  7^  per  cent,  each,  including  their  respec- 
tive freight  moneys  and  cargo  values;  and,  counsel  having  agreed 
that  the  Roanoke  and  her  freight  money  and  cargo  was  worth  $11,000, 
12y2  per  cent,  of  which  is  $1,375,  and  that  the  value  of  the  Carroll 
and  her  freight  money  and  cargo  was  $6,000,  7%  per  cent,  of  which 
is  $450,  and  that  the  value  of  the  Nansemond  and  her  freight  money 
and  cargo  was  $7,625,  7i/^  per  cent,  of  which  is  $501.87,  doth  allow 
to  the  libelant,  as  against  the  Roanoke,  the  sum  of  $1,375,  against  tlie 
Carroll  $450,  and  against  the  Nansemond  $501.87,  and  decrees  may 
be  entered  in  favor  of  the  libelant  for  these  sums  awarded  respective- 
ly against  the  barges  named,  their  cargoes  and  freight  money. 


In  re  OLANSKY  et  al. 

(District  Court,  B.  D.  New  York.     May  4,  190a) 

BANKBUPTCT--D1S0HABGE— Fbaudulent  Concealment  of  Pbopebtt. 

Where,  on  the  hearing  of  objections  to  the  discharge  of  bankrupt  part- 
ners on  the  ground  of  having  fraudulently  concealed  property  from  their 
trustee,  it  was  shown  that  they  aided  and  assisted  in  a  transfer  of  the 
partnership  property  to  a  creditor  by  means  of  the  foreclosure  of  a  chat- 
tel mortgage  previously  given  by  them  more  than  four  months  prior  to 
the  bankruptcy,  the  question  whether  such  acts  were  sufficient  in  law 
to  bar  their  discharge  depends  on  the  validity  of  the  chattel  mortgage 
and  its  foreclosure,  and  a  discharge  will  not  be  granted  until  that  ques- 
tion has  been  determined  in  a  proper  proceeding  therefor. 

In  Bankruptcy.    On  application  for  discharge. 

McGuire,  Horner  &  Smith,  for  objecting  creditor. 
Williams,  Folsom  &  Strouse,  for  bankrupts. 

CHATFIELD,  District  Judge.  The  bankrupts  herein  filed  an  in- 
voluntary petition  in  bankruptcy  on  the  12th  day  of  June,  1907.  From 
prior  to  January,  1907,  until  the  13th  of  June,  1907,  the  bankrupts 
had  had  business  relations  with  the  firm  of  Dixon  &  Dewey,  which 
firm  went  into  the  hands  of  a  receiver  for  liquidation  in  the  state  courts 
prior  to  the  time  of  the  bankruptcy  herein^  One  Harry  S.  Dewey  of 
this  firm  was  acting  as  receiver,  appointed  in  the  state  court  proceed- 
ings, and  a  brother,  James  E.  Dewey,  went  into  actual  possession  of 
the  plant  and  property  of  H.  Olansky  &  Co.,  which  subsequently  be- 
came bankrupts  under  a  claim  arising  from  a  chattel  mortgage  to 
secure  the  sum  of  $20,000,  and  given  by  the  bankrupts  to  the  firm  of 
Dixon  &  Dewey,  in  the  month  of  January,  1907,  at  a  time  when  the 
firm  of  H.  Olansky  &  Co.  owed  to  the  firm  of  Dixon  &  Dewey  sev- 
eral thousand  dollars,  and  after  which  further  goods  were  sold  and 
credit  given  to  the  bankrupts,  for  which  the  $20,000  chattel  mortgage 
was  intended  to  be  security. 
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It  is  unnecessary  at  this  time,  to  consider  at  all  the  validity  of  this 
diattel  mortgage.  This  question,  as  well  as  that  of  the  sufficiency  of 
the  foreclosure,  must  be  raised  by  the  appropriate  action  on  behalf  of 
the  trustee.  The  testimony  on  the  present  reference  shows  that  a  city 
marshal  held  what  purports  to  have  been  an  auction,  and  turned  over 
the  property  upon  a  bid  to  the  firm  of  Dixon  &  Dewey,  upon  a  sale 
testified  to  have  been  held  in  the  process  of  such  foreclosure.  Certain 
articles  of  machinery  on  the  premises,  and  capable  of  passing  into  the 
possession  of  the  trustee  in  bankruptcy,  were  not  specifically  mention- 
ed in  the  Schedules  attached  to  this  chattel  mortgage;  but  the  mort- 
gage contained  the  words  "all  other  machinery  now  on  the  premises." 

The  bankrupts  kept  no  regular  books,  and  in  the  spring  of  1907, 
under  the  suggestion  of  Mr.  Dewey,  made  up  a  set  of  books  in  the 
ledger  of  which  the  first  seven  pages  were  subsequently  pasted  togeth- 
er and  rewritten,  and,  while  these  books  do  not  completely  set  forth 
the  assets  and  liabilities  of  the  firm,  nevertheless  the  evidence  seems  to 
show  that  they  did  more  or  less  accurately  set  forth  the  transaction 
with  reference  to  which  entries  were  made.  There  is  some  testimony 
(Homer,  p.  93)  as  to  ledger  references,  which  would  indicate  that  some 
books  had  been  kept ;  but  there  is  no  evidence  to  indicate  that  the  fail- 
ure to  keep  books  was  with  the  intent  to  deceive  or  defraud  their 
creditors. 

Subsequent  to  the  filing  of  the  petition  in  bankruptcy  and  of  the 
alleged  foreclosure,  one  Eustace  Conway  was  appointed  receiver,  as 
successor  to  Harry  S.  Dewey,  of  the  firm  of  Dixon  &r  Dewey,  and  Mr. 
Conway  allowed  matters  to  run  along,  leaving  James  E.  Dewey  in  pos- 
session of  the  property,  but  disavowing  any  possession  as  receiver,  or 
any  responsibility  for  the  acts  of  James  E.  Dewey,  and  Mr.  Conway 
in  the  testimony  claims  that  he  has  a  right  to  elect,  and  that  he  had 
exercised  no  election,  with  reference  to  taking  possession  of  the  prop- 
erty; it  never  having  been  determined  by  him  whether  the  assets  of 
the  firm  of  Dixon  &  Dewey  would  be  increased  by  the  taking  of  such 
possession.  There  is  considerable  doubt  thrown  upon  the  operations 
of  James  E.  Dewey  as  manager  for  Harry  S.  Dewey  as  receiver; 
there  being  some  testimony  to  show  that  James  E.  Dewey's  operations 
had  been  the  opposite  of  profitable  to  the  estate. 

In  this  condition  of  affairs,  an  application  for  discharge  was  made 
on  behalf  of  the  bankrupts.  The  bankrupts,  and  also  a  daughter  of 
the  bankrupt  Olansky,  were  for  a  considerable  period  of  time  retained 
in  the  employ  of  James  E.  Dewey  as  employes,  and  there  salaries  were 
paid  by  him.  The  daughter  is  also  shown  by  the  testimony  to  have 
made  a  considerable  portion  of  the  entries  in  the  books  which  were 
written  up  in  the  spring  of  1907.  Certain  creditors,  formerly  repre- 
sented as  attorney  by  Eustace  Conway,  the  successor  to  the  state  re- 
ceivership, retained  other  counsel  at  Mr.  Conway's  suggestion,  and 
these  counsel  have  filed,  as  attorneys  for  the  objecting  creditors,  speci- 
fications in  opposition  to  the  discharge  of  the  bankrupts.  The  testi- 
mony now  on  file  and  under  consideration  was  taken  upon  a  reference 
of  these  specifications,  and  the  special  commissioner  has  reported  that 
tlie  discharge  of  the  bankrupts  should  be  denied,  on  the  ground  that 
the  bankrupts  had  concealed  from  their  trustee  certain  property,  with 
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intent  to  defraud  their  creditors;  but  the  special  commissioner  has 
found  in  favor  of  the  bankrupts  on  an  objection  to  the  efifect  that  tht 
bankrupts  had  failed  to  keep  proper  books  of  account.  Upon  the 
hearing  before  the  special  commissioner  no  testimony  was  offered  as 
to  the  sufficiency  of  the  proceedings  to  foreclose  the  chattel  mortgage, 
nor  was  the  chattel  mortgage  put  in  evidence;  the  attorneys  for  the 
bankrupt  claiming  that  the  burden  of  proof  in  attacking  this  foreclo- 
sure was  upon  the  objecting  creditors.  Exceptions  on  the  part  of  the 
bankrupts  have  been  filed  to  the  special  commissioner's  report;  the 
bankrupts  claiming  that  the  evidence  showed  no  concealment  on  the 
part  of  the  bankrupts  of  any  property,  title  to  which  passed  to  the 
trustee,  and  also  that  no  fraudulent  acts  on  the  part  of  the  bankrupts 
with  relation  to  the  property  of  the  estate,  or  property  to  which  the 
estate  his  a  claim,  have  been  shown.  The  objecting  creditors  defend 
the  special  commissioner's  report  as  justified  by  the  testimony,  and  it 
may  be  conceded  that  the  report  should  be  sustained,  unless  clearly  in 
error. 

The  difficulties  in  this  entire  proceeding  seem  to  have  arisen  from 
the  relations  existing  between  the  firm  of  Dixon  &  Dewey  and  the 
alleged  bankrupts,  and  it  is  apparent  that  the  bankrupts  attempted 
at  all  times  to  pay  the  claims  of  Dixon  &  Dewey,  and  made  no  effort 
to  reserve  any  of  their  property  for  the  benefit  of  any  creditors  except 
Dixon  &  Dewey.  Mr.  Conway  occupies  the  somewhat  anomalous 
position  of  being  desirous  of  obtaining  any  benefits  which  might  have 
resulted  to  the  firm  of  Dixon  &  Dewey,  and  also  of  endeavoring  to 
save  for  the  other  creditors  of  the  bankrupt  any  property  which  can 
be  rescued  by  these  creditors,  and  which  is  not  available  to  him  as  the 
receiver  of  Dixon  &  Dewey.  It  is  difficult  to  see  what  advantage 
will  accrue'  to  the  estate  by  the  refusal  to  grant  a  discharge ;  but  it  is 
also  difficult  to  escape  from  the  conclusion  that  the  bankrupts  were 
endeavoring,  through  all  of  these  transactions,  to  keep  their  property 
in  the  hands  of  Dixon  &  Dewey,  or  the  assignee  of  that  firm,  and 
no  other  explanation  or  motive  for  the  acts  of  the  bankrupt  is  ap- 
parent, aside  from  the  employment  of  the  bankrupts  by  this  receiver. 

^The  conclusion  of  the  special  commissioner  that  they  were  conceal- 
ing property  from  the  trustee  in  bankruptcy,  in  that  they  were  aiding 
the  purchasers  under  the  alleged  foreclosure,  would  seem  to  be  sus- 
tained by  the  testimony.  Whether  the  bankrupts  had  a  right  to  do 
this  depends  upon  whether  the  foreclosure  was  valid,  and  the  ques- 
tion of  the  discharge  of  these  bankrupts  should  be  left  undetermined 
until  the  validity  of  the  chattel  mortgage  and  the  sufficiency  of  the 
foreclosure  thereof  has  been  passed  upon  by  some  court  having  ju- 
risdiction thereof.  If  the  alleged  chattel  mortgage  was  invalid,  and 
the  transactions  under  it  should  be  set  aside  as  an  attempt  to  defraud" 
the  creditors  of  the  bankrupts  while  they  (the  bankrupts)  were  in- 
solvent, then  the  discharge  of  the  bankrupts  should  be  refused,  inas- 
much as  they  assisted  therein.  If,  on  the  other  hand,  the  foreclosure 
of  the  chattel  mortgage  was  valid,  and  the  possession  of  the  property 
by  the  receiver  of  Dixon  &  Dewey  was  under  a  claim  of  law,  which 
attached  to  all  of  the  property  in  the  possession  of  that  receiver,  then 
the  fact  that  the  possession  and  ownership  of  some  of  the  property  is 
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not  now  insisted  upon  by  the  receiver  of  Dixon  &  Dewey  would  make 
the  acts  of  the  bankrupts  insufficient  as  a  matter  of  law  to  prevent  their 
discharge. 

The  application  for  a  discharge  will  be  denied,  and  the  report,  as 
modified,  confirmed;  but  the  bankrupts  may  reapply  for  a  discharge 
within  the  18-month  period,  if  they  have  obtained  a  determination  in 
their  favor  as  to  the  validity  and  good  faith  of  the  chattel  mortgage 
transaction. 


THE  DAUNTLESS. 
(District  Court,  D.  Maryland.     May  16,  1908.) 

CoLLiBioN— Steam  and  Saiuno  Vessels. 

Evidence  considered,  and  field  to  establish  the  fault  of  a  tng  for  a 
collision  with  a  schooner  at  night;  It  appearing  therefrom  that  the 
schooner  carried  proper  lights,  and  that  she  kept  her  course,  which 
placed  the  duty  on  the  tug  to  keep  out  of  her  way,  and  that  the  pilot 
In  charge  did  not  give  proper  attention  to  the  schooner. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  voL  10,  Collision,  |  55.] 

In  Admiralty.    Suit  for  collision. 

Robert  H.  Smith,  for  libelants. 
Foster. &  Foster,  for  respondents. 

MORRIS,  District  Judge  (orally).  Undoubtedly  the  libelant  has 
the  burden  of  establishing,  by  a  reasonably  satisfactory  preponder- 
ance of  proof,  the  negligence  of  the  tug.  On  the  other  hand,  the 
steam  vessel  is,  by  the  rules  of  navigation,  to  keep  out  of  the  way  of 
the  sailing  vessel,  and  she  has  that  burden  to  sustain,  and  to  exculpate 
her  it  must  appear  that  she  has  done  all  that  was  reasonably  possible 
to  keep  out  of  the  way  of  the  sailing  vessel. 

In  a  case  of  this  kind  much  attention  must  be  given  to  the  prob- 
abilities of  the  case,  looking  to  the  facts  which  are  established,  and  it 
appears  to  me  that,  even  if  the  testimony  of  the  two  witnesses  from  the 
schooner  is  entirely  disregarded,  the  case  sought  to  be  made  in  her 
behalf  is  much  the  more  probable.  If  their  testimony  is  true,  then 
the  schooner  did  all  that  was  required  of  her.  If  it  is  not  true,  then 
those  two  witnesses,  the  mate  and  the  man  at  the  wheel;  have  combined 
together  to  give  perjured  testimony.  Johnson,  the  mate  of  the  schoon- 
er, was  a  man  68  years  of  age,  a  navigator  of  experience,  and  his  tes- 
timony as  read  to  me  impressed  me  favorably.  He  does  not  claim  to 
have  seen  more  than  it  would  have  been  natural  for  him  to  have  seen  * 
under  tlie  circumstances.  And  the  man  at  the  wheel  seemed  to  be 
careful  and  candid  in  his  statements.  He  says  he  did  not  see  the  tug 
at  all,  but  told  of  the  directions  he  had  from  the  mate  as  to  keeping  his 
course  in  the  presence  of  the  tug,  and  he  seems  to  have  spoken  truth- 
fully when  he  says  that  the  mate  constantly  observed  the  tug  and 
walked  backward  and  forward  and  gave  him  his  orders.  Now,  in  such 
a  case,  any  change  in  the  course  of  the  schooner  must  be  made  by 
the  man  at  the  wheel  by  orders  from  the  mate.  He  could  not  see 
for  himself  whether  there  was  any  danger  or  not,  and  therefore  it 
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is  not  to  be  supposed  that  he,  in  a  fright,  lost  his  head  and  made  a 
change  of  course.  Whatever  change  he  made  was  by  the  express 
direction  from  the  mate  who  was  watching  the  tug  approach,  and 
therefore  it  is  readily  to  be  believed  that  the  mate's  orders  were  given 
in  consequence  of  what  he  observed. 

Now,  as  to  the  lights :  It  seems  to  me  that  the  preponderance  of  evi- 
dence is  that  the  schooner  displayed  the  proper  lights.  As  to  the  testi- 
mony from  the  tug,  it  all  rests  very  much  upon  the  pilot.  I  do  not  think 
that  his  testimony  shows  that  he  was  much  impressed  with  the  necessity 
of  his  keeping  out  of  the  way  of  the  schooner.  He  speaks  of  hav- 
ing given  warning,  calling  the  attention  of  the  schooner,  as  if  she 
were  another  steam  vessel  that  was  obliged  to  maneuver  on  her  own 
behalf  in  order  to  keep  out  of  the  tug's  way.  He  says  that  he  chang- 
ed his  course  a  half  a  point,  and  notwithstanding  that,  as  he  says,  the 
schooner  seemed  to  hang  on  to  his  starboard  bow,  he  does  not  seem 
to  have  made  any  sufficient  effort  to  keep  out  of  the  way.  The  way 
she  seemed  to  him  to  luff,  and  the  fact  that  she  still  seemed  to  hang 
on  to  his  starboard  bow  and  be  coming  toward  him,  was  sufficient  to 
impose  upon  him  every  possible  exertion  to  avoid  a  collision;  but  I 
cannot  see  from  his  testimony  that  he  was  very  much  impressed  by 
that  duty.  He  speaks  of  having  changed  his  course  a  half  a  point, 
and  to  have  stuck  to  that  for  some  time,  and  he  struck  me  as  being 
very  slow  in  making  a  decided  change  in  order  to  clear  the  schooner. 
Now,  when  you  come  to  his  account  of  how  the  collision  happened^ 
that  is  to  say,  that  the  schooner,  having  come  along  to  within  about 
50  yards,  and  being  in  a  position  nearly  abreast  of  the  tug  and  where 
she  should  have  gone  clear,  and  then,  as  he  says,  without  any  reason 
that  any  one  can  see,  that  she  made  such  a  decided  change  in  her 
course  as  to  go  off  to  the  westward  so  as  to  run  in  the  starboard  bow 
of  the  tug — it  all  seems  in  the  highest  degree  impossible.  There  was 
no  reason  for  doing  it  unless  those  on  the  schooner  were  frightened 
and  lost  their  heads,  and  there  is  no  reason  to  suppose  that  that  was 
the  case.  It  seems  to  me  in  the  highest  degree  improbable  that  the 
schooner  made  such  an  absurd  and  unjustifiable  change  in  her  course 
as  would  have  been  necessary  to  bring  about  a  collision  in  the  way 
those  on  the  tug  have  stated  it. 

Now,  as  to  the  way  the  vessels  came  together:  It  appears  to  me 
that  that  is  just  as  consistent  with  one  theory  as  with  the  other.  It 
seems  to  me  that  there  is  quite  sufficient  evidence  all  the  way  along  of 
a  want  of  caution  on  the  part  of  the  tug,  and  that,  if  the  tug  had  been 
as  careful  as  she  should  have  been — even  taking  the  pilot's  own  account 
of  what  happened — the  tug  would  have  been  more  active  and  would 
have  taken  more  energetic  measures  to  have  avoided  the  risk  of  col- 
lision which  was  apparent  and  which  the  pilot  himself  says  he  could  see. 
I  think  he  had  an  opportunity  to  do  a  great  deal  more  than  he  did  do, 
according  to  his  own  account.  It  seems  to  me  it  is  one  of  those 
cases  of  which  there  are  many,  in  which  the  dilatoriness  of  the  steam 
vessel  allows  a  sailing  vessel  to  get  so  close  to  her  that  the  collision  is 
inevitable  before  she  makes  a  change  in  her  course.  I  think  that  the 
proof  sustains  the  allegations  of  the  libel  and  that  the  libelant  must 
succeed. 
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There  appears  to  be  some  difficulty  as  to  the  value  of  the  schooner. 
She  was  an  old  vessel,  built  in  1865.  That  is  a  matter  that  will  have 
to  go  to  a  master,  unless  you  can  agree  upon  her  value. 


LOMBARD  S.  a  00.,  Limited,  ▼.  LANASA  &  GOFTE  a  S.  &  IMPOBTINQ 
CO.  OF  BALTIMORE  OITX. 

(District  Court,  D.  Maryland.    July  1,  1908.) 

1.  SinppinG--CHABTEii— Damages  fob  Faixxtrb  to  Deuvkb  Vesscl. 

The  failure  to  deliver  a  ship  under  a  charter  at  the  time  agreed  upon 
when  she  was  to  start  on  a  voyage  to  Jamaica  for  a  cargo  of  bananas, 
In  consequence  of  which  the  voyage  was  not  made,  did  not  entitle  the 
charterers  to  recover  as  damages  from  the  owners  the  value  of  bananas 
which  in  the  meantime  were  lost  by  being  blown  down  by  a  storm,  but 
which  had  not  been  cut  and  prepared  for  shipment  in  anticipation  of 
the  ship's  arrival ;  the  proximate  cause  of  the  loss  being  the  storm,  and 
not  the  default  of  the  vessel. 

2l  Sake— Ohabtes  Hibe. 

A  steamship  was  chartered  by  respondents  for  a  term  of  six  months 
for  a  monthly  hire.  It  was  understood  by  both  parties  that  with  other 
vessels  she  was  to  be  used  in  making  regular  trips  from  Baltimore  to 
Jamaica  for  bananas ;  a  round  voyage  being  made  every  two  weeks.  She 
was  to  be  delivered  on  March  5th  to  start  on  the  first  voyage,  but  was 
not  tendered  until  the  11th,  when  respondents  refused  to  receive  her 
unto  the  10th,  the  time  she  should  have  started  on  her  second  voyage. 
She  was  then  delivered  and  completed  the  charter.  Heldf  that  respond- 
ents were  withia  their  rights  and  were  liable  for  her  hire  only  from  the 
19th. 

In  Admiralty.    Suit  for  charter  hire. 

George  Whitelock  and  John  B.  Deming,  for  libelants. 
Robert  H.  Smith  and  William  P.  Hall,  for  respondents. 

MORRIS,  District  Judge  (orally).  This  was  a  charter  party  be- 
tween the  agent  for  the  owners  of  the  steamship  Oxus  and  the  re- 
spondents, who  are  importers  of  bananas  in  Baltimore,  for  the  use  of 
the  ship  for  six  months  at  an  agreed  sum  per  month.  There  had  been 
a  previous  charter  of  the  ship,  and  each  party  knew  exactly  what  use 
the  ship  was  chartered  for;  that  is  to  say,  she  was  chartered  to  run 
on  regular  voyages  to  bring  fruit  from  Jamaica  to  Baltimore  in  con- 
nection with  other  steamers  running  regularly,  and  arranged  to  ar- 
rive in  Baltimore  one  or  two  steamers  a  week.  The  ship  was  to  be 
delivered  to  the  charterers  on  the  5th  of  March.  Repairs  having  been 
made  upon  her  to  a  considerable  amount,  the  shipwrights  refused  to 
deliver  her  until  their  bill  was  paid.  The  owners  and  the  principal 
agent  being  in  London,  there  was  delay  in  providing  the  money.  It 
resulted  in  the  ship  being  libeled  and  detained  until  the  11th  of  March. 
On  that  date  the  charterers  refused  to  take  her.    They  said : 

"The  purpose  of  our  sending  her  out,  as  yoii  well  knew,  necessitated  our 
sending  her  out  on  the  6th  of  March.  The  purpose  of  that  voyage  has  been 
flmstrated  by  her  detention,  and  therefore  we  will  not  take  her  until  we 
would  have  sent  her  out  on 'the  next  turn  of  her  trip  to  Jamaica,  which 
would  be  on  the  19th." 
163  F.— 28 
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On  the  19th  she  was  again  tendered  and  was  accepted  and  kept 
in  use  for  the  remainder  of  six  months  for  which  she  was  char- 
tered. In  the  interval  between  the  6th  of  March*  and  the  19th,  there 
had  been  a  loss  of  fruit  in  the  island  of  Jamaica,  and  it  is  that  loss 
which  the  respondent  is  now  attempting  to  charge  against  the  steam- 
er— that  is  to  say,  to  deduct  it  from  the  hire  which  would  otherwise 
be  due — and  the  question  the  court  has  to  determine  as  to  that  is: 
First,  whether  it  was  such  a  loss  as  is  properly  chargeable  against 
the  steamer;  and,  second,  is  the  loss  sufficiently  proved  in  order  to 
enable  the  court  to  state  just  what  that  loss  was. 

The  agreement  being  to  deliver  the  vessel  to  the  charterers  on  the 
6th  of  March,  and  the  business  she  was  chartered  for  being  known, 
if  the  charterers  had  ordered  the  fruit  to  be  cut  and  ready  for  her,  I 
think  that  the  charterers  would  be  entitled  to  recover  the  loss,  if  any 
had  happened  by  the  overripening  of  the  fruit.  If  they  had  ordered 
a  specific  cargo  to  be  prepared,  and  that  fruit  had  been  prepared  and 
cut  for  shipment,  if  there  was  a  loss  by  the  decay  of  the  fruit,  I  think 
that  would  be  a  loss  which  could  be  recovered  as  damages;  but  in 
this  case  now  in  hand  there  was  no  cargo  cut  and  prepared  for  ship- 
ment. The  charterers  had  general  contracts  with  the  growers  of  fruit 
in  Jamaica  to  take  their  fruit,  and  under  the  contracts  the  growers 
of  the  fruit  were  entitled  to  notice,  and  were  not  to  cut  the  fruit  for 
shipment  and  delivery  until  they  were  notified  of  the  expected  arrival 
of  the  steamer.  (The  court  here  quoted  the  clause  referred  to  from 
one  of  the  contracts).  So  it  was  not  a  purchase  of  a  specific  lot  of 
fruit,  but  the  fruit  was  not  to  be  cut  'for  delivery  until  notice  was 
given  and  ships  were  provided.  On  the  5th  of  March,  the  day  on 
which  the  ship  was  held  up  by  the  libel  of  the  shipwrights,  there  was 
a  cablegram  sent  to  the  agents  of  the  charterers  in  Jamaica,  stating 
that  the  ship  was  detained  and  would  not  sail,  and  thereupon  they  gave 
directions  to  the  diflferent  plantations  from  which  they  expected  to 
receive  the  fruit  not  to  cut  until  they  were  notified.  The  fruit  did 
not  rot  on  the  trees,  but  there  came  a  windstorm  during  the  week 
when  the  steamer  would  have  arrived,  if  she  had  sailed  on  the  6th 
of  March,  which  blew  down  considerable  fruit,  it  may  be  assumed 
the  fruit  which  was  nearest  approaching  to  ripeness,  and  that  fruit 
was  lost  because  it  was  blown  down,  but  not  because  it  was  overripe. 

It  does  not  seem  to  me  that  the  proximate  cause  of  the  loss  of  that 
fruit  was  the  nonarrival  of  the  Oxus.  It  was  the  windstorm  which 
blew  it  down.  If  it  had  not  been  blown  down,  it  could  have  been  used 
for  loading  subsequent  steamers  which  were  arriving  weekly  making 
regular  trips. 

For  another  reason  I  should  have  great  difficulty,  if  I  thought  tlie 
loss  was  chargeable  against  the  steamer,  in  determining  what  was 
the  amount  of  the  loss — what  was  the  damage  that  was  done.  The 
witnesses  are  all  exceedingly  loose  in  their  statements  of  how  much 
fruit  was  blown  down  by  this  breeze.  They  refused  to  exhibit  their 
books  in  which  they  had  recorded  the  number  of  bunches.  They  had 
no  original  memoranda;  the  original  memoranda  having  been  taken 
very  loosely  on  banana  leaves  on  the  plantation,  and  were  destroyed. 
The  parties  refused  to  produce  their  books,  and  there  was  no  means 
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of  determining  whether  the  claim  they  then  made,  it  the  time  of 
taking  the  testimony,  was  the  same  claim  they  made  at  the  time  of 
entering  upon  their  books  the  loss  by  the  storm.  In  a  case  of  this 
kind  there  ought  to  be  very  clear  proof  of  the  loss,  if  it  is  to  be  al- 
lowed. I  should,  on  that  ground,  refuse  to  sustain  the  contention  of 
the  respondent  in  the  case. 

There  only  remains  the  question  from  what  day  the  hire  of  the  ship 
is  to  be  calculated.  It  is  admitted  that  it  could  not  be  claimed  before 
the  11th  of  March,  when  the  ship  was  tendered.  On  that  day  the 
charterer  refused  to  receive  her,  and  for  good  reason.  The  respond- 
ents then  claimed  that  they  had  chartered  the  ship  for  a  definite  pur- 
pose known  to  the  owners,  and  if  she  was  sent  out  on  the  11th  of 
March  the  charterers  would  have  three  vessels  returning  to  Baltimore 
at  the  same  time  loaded  with  fruit,  and  there  would  probably  be  a 
glut  and  a  loss,  and  they  refused  to  accept  the  ship  then.  It  does  not 
seem  to  me  that  was  unreasonable,  as  the  delay  had  frustrated  the 
purpose  for  which  the  ship  was  chartered.  But  on  the  19th,  which 
would  have  been  the  sailing  date  for  the  second  voyage  if  the  ship 
had  been  delivered  on  March  5th,  the  respondent  did  accept  her  and 
sent  her  out.  That  delivery  seems  to  have  been  in  a  way  agreed  to. 
At  any  rate,  the  parties  thereafter  went  on  under  the  charter  as  if 
it  had  begun  on  March  19th,  for  the  six  months  which  it  had  to  run. 
I  think  that,  as  the  charter  party  provides  .that  the  charterer  shall  pay 
for  the  use  of  the  ship  the  stipulated  hire  per  month,  the  respond- 
ents are  only  chargeable  for  the  time  they  actually  had  the  vessel  in 
use,  which  was  from  the  time  of  the  delivery  to  them  of  the  vessel 
on  the  19th  of  March. 


THE  ERANDIO. 
(District  CovltU  I>*  Maryland    Jtine  28,  lOOa)     , 

1.  GoLLiBion— Suit  fob  DAHAOEa— Conflioting  Evidence. 

Conflicting  estimates  by  the  witnesses  in  a  collision  case  in  respect 
to  speed  and  distances  must  be  tested  by  the  ascertained  facts. 

[E3d.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  10,  Gollislon,  (  274.] 

2.  Sams— Inevitable  Accident— Navigating  in  Ice. 

A  steam  vessel  overtook  and  passed  another  in  a  river  clogged  with 
ice.  She  was  the  faster  vessel,  but,  after  taking  the  lead,  she  was  impeded 
by  the  ice,  and  finally  was  stopped,  when  the  overtaken  vessel,  then 
following  In  her  wake,  ran  into  her.  It  appeared  that  such  following 
vessel  kept  an  efllclent  watch  on  the  one  ahead,  and  when  she  stopped 
immediately  starboarded  her  helm  and  reversed,  but  could  not  over- 
come her  headway  before  coming  up  with  the  other  vessel,  nor  get 
out  of  her  track  because  of  the  Interference  of  the  Ice.  Heldt  that  the  col- 
lision was  due  to  inevitable  accident,  and  that  neither  vessel  was  In 
fault 

In  Admiralty.    Suit  for  collisioiu 

Daniel  H.  Hayne,  for  libelant. 
Robert  H.  Smith,  for  respondent 
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MORRIS,  District  Judge  (orally).  I  do  not  feel  that  I  am  called 
upon  in  this  case  to  find  that  any  of  the  witnesses  have  willfully  mis- 
stated the  matters  as  to  which  they  have  testified.  Much  of  the  testi- 
mony from  witnesses  on  behalf  of  the  Pawnee  consists  of  estimates  of 
time  and  distances  and  speed,  as  to  which  there  is  great  liability  to  mis- 
take, great  liability  to  be  swayed  by  inferences,  and  great  liability  on 
the  part  of  the  most  honest  witness  of  being  led  to  testify  in  favor 
of  a  theory  which  he  has  already  formed  in  his  mind.  It  is  the  duty 
of  the  court,  as  far  as  possible,  when  there  is  a  very  great  discrepancy 
in  testimony,  to  take  hold  of  such  ascertained  facts  as  tend  to  reconcile 
conflicting  estimates. 

There  are  many  statertients  of  the  witnesses  in  this  case  in  respect  tp 
speed  and  distance  which,  I  think,  must  be  tested  by  the  surrounding 
circumstances  of  navigation.  In  the  first  place,  a  great  deal  of  the  case 
on  behalf  of  the  Pawnee  is  based  on  the  supposed  superior  speed  of 
the  Pawnee  after  she  had  passed  the  Erandio,  and  the  supposed  re- 
sulting distance  between  the  vessels  when  the  Pawnee  blew  danger 
signals.  Undoubtedly,  the  Pawnee  was  the  swifter  vessel.  When  she 
passed  the  Erandio,  it  was  probably  in  a  space  of  clear  water  at  the 
point  of  passing  and  at  a  high  rate  of  speed  compared  to  that  of  the  E- 
randio;  but  immediately  after  that  the  circumstances  were  somewhat 
changed.  The  Pawnee  met  ice,  increasing  ice,  and  the  Erandio  nat- 
urally, and  almost  inevitably,  fell  into  the  clear  water  of  her  track.  It 
would  be  hard  to  keep  a  following  vessel  parallel  to  the  track  of  the 
leading  vessel  under  the  circumstances,  and  not  to  have  her  sheer  into 
the  clear  water.  So  that  while  the  leading  vessel,  the  Pawnee,  was 
breaking  the  track,  the  Erandio  was  sailing  in  a  clear  channel.  The 
one  was  losing  her  normal  speed,  and  the  other  was  going  faster 
than  would  be  normal  for  her  to  go  in  a  channel  clogged  with  ice. 
So,  I  think,  a  good  deal  of  the  discrepancy  as  .to  the  supposed  dis- 
tance between  the  two  vessels  is  explainable  as  having  been  the  re- 
sult of  the  theory  of  the  witnesses  on  the  Pawnee  that  the  leading  ves- 
sel was  going  much  faster  than  she  was,  and  the  following  vessd  was 
not  going  as  fast  as  she  actually  was. 

It  is  very  difficult  to  estimate  distances  in  the  situation  in  which 
those  on  board  of  the  Pawnee  were.  Their  attention  was  engaged 
with  other  matters.  They  had  the  ice  to  contend  with.  They  were 
about  to  make  a  turn  in  the  river.  They  had  many  things  to  engage 
their  attention.  There  was  no  special  reason  why  they  should  be  look- 
ing back  at  the  Erandio  until  they  struck  the  ice  and  began  to  lose 
their  headway.  Therefore  I  am  inclined  to  think  that  the  testimony 
of  those  on  the  Erandio,  whose  business  it  was  to  watch  the  vessel  in 
front,  and  who,  as  far  as  I  can  find,  were  alert  and  attentive  to  their 
duties,  is  preferable  to  the  testimony  of  those  who  were  simply  look- 
ing backward  from  time  to  time  and  making  an  estimate  of  distances. 

In  order  to  find  that  there  was  such  a  distance  as  estimated  by  the 
witnesses  for  the  Pawnee,  I  should  have  to  find  that  the  testimony 
of  those  on  the  Erandio,  viz.,  that  they  saw  the  stopping  of  tiie  lead- 
ing vessel  in  the  ice,  that  they  at  once  put  the  helm  hard  astarboard, 
and  reversed  the  engine  full  speed  astern,  before  they  heard  the  dan- 
ger signals  given  by  the  Pawnee,  was  willfully  false.    If  that  testi- 
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mony  is  not  true,  then  it  is  willfully  false,  because  they  have  all  tes- 
tified most  positively  that  before  they  got  the  signal  they  had  observed 
the  stopping  of  the  Pawnee  in  the  ic^,  and  that,  as  soon  as  they  ob- 
served it,  they  made  the  only  maneuver  possible  for  them  to  make, 
and  it  was  a  proper  maneuver.  They  put  their  engine  full  speed 
astern  and  put  their  helm  hard  astarboard,  in  the  hope  that  they  might 
stop  the  Erandio,  and  if  she  did  not  stop  she  might  be  able  to  avoid  a 
collision  by  going  to  the  port  side  of  the  Pawnee,  notwithstanding  the 
ice.  I  think  I  must  take  the  statements  of  these  witnesses  as  substan- 
tially true.  It  was  their  business  to  watch  the  Pawnee.  She  was 
ahead  of  them  in  full,  plain  view,  in  broad  daylight.  It  is  not  to  be 
supposed  that  those  on  the  Erandio,  although  watching  the  Pawnee 
when  she  was  losing  her  headway  and  gradually  slackening  her  speed, 
could  at  once  tell  tihat  she  was  about  to  stop;  but  they  saw  it,  as  I 
can  judge  from  their  testimony,  when  it  was  first  plainly  noticeable, 
and,  when  it  was  plainly  noticeable,  they  made  the  maneuver  already 
referred  to.  I  do  not  see  what  else  they  could  have  done  under  the 
circumstances.  The  fact  the  blow  was  so  light,  and  that  the  damage 
was  not  greater,  is  strong  evidence  that  they  had  very  nearly  checked 
the  headway  of  their  vessel.  The  fact  that  they  did  come  up  on  the 
port  side  of  the  Pawnee  is  evidence  that  they  did  starboard  their  helm 
and,  I  think,  hard  astarboard  it.  The  reason  they  did  not  increase  the 
distance  was  that  there  was  hard  ice  on  their  port  side,  and  therefore 
they  could  not  do  as  much  with  a  hard  astarboard  helm  as  they  might 
have  done  under  other  circumstances. 

It  is  a  case  not  without  difficulty,  but  the  best  judgment  I  can  form 
about  it,  after  giving  close  attention  to  the  testimony  and  listening  to 
the  very  able  arguments,  which  have  aided  me  very  much,  is  that  it 
was  a  case  of  inevitable  accident.  I  think  the  Pawnee  did,  under  the 
circumstances,  all  that  could  be  asked  of  her.  She  did  not  give  the 
signal  as  soon  as  she  began  to  lose  headway  in  the  ice.  No  doubt, 
they  expected  from  moment  to  moment  that  they  would  be  through 
the  heavy  ice,  and  that  they  would  be  able  to  resume  their  former  speed ; 
but  they  did  give  the  signal  as  soon  as  they  thought  it  was  reasonably 
necessary  and  reasonably  proper.  The  following  vessel,  the  Erandio,  J 
think,  as  soon  as  she  noticed  the  loss  of  headway,  and  surely  as  soon 
as  she  got  the  signal,  made  the  only  maneuver  she  could  make,  and  it 
was  not  successful.  It  is  the  case  of  two  vessels  in  a  riv^r  clogged 
with  ice  and  their  navigation  hampered  by  the  presence  of  the  ice. 
In  such  a  situation  an  accident  is  exceedingly  probable,  although  all 
ordinary  care  is  observed.  It  is  to  be  borne  in  mind  that,  although  the 
Pawnee  was  the  leading  vessel  at  the  time  of  the  collision,  she  had 
a  few  minutes  before  been  the  overtaking  vessel,  and  had  pushed 
ahead  of  the  Erandio,  and  in  a  measure  had  participated  in  bringing 
about  the  situation  which  led  to  the  risk  of  collision. 

Although  cases  of  inevitable  accident  are  rare,  it  seems  to  me  this 
is  one,  and  I  will  sign  a  decree  in  conformity  with  tfiis  view  of  the 
case. 
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THE  PHIIiADBSLPHIA. 

(District  Ck)urt,  B.  D.  Pennsylvania.    July  14,  1006b) 

No.  2. 

Witnesses— Pees—P ARTIES  in  Interest. 

Where  one  of  the  members  of  an  unincorporated  pilots*  association 
appeared  on  behalf  of  himself  and  the  other  members  as  claimant  of  a 
vessel  owned  by  the  association  when  libeled  in  admiralty,  and  defended 
the  suit,  other  members  of  the  association,  who  appeared  as  witnesses, 
being  each  an  owner  of  an  undivided  interest  In  the  vessel,  were  parties 
in  Interest  In  the  suit  and  are  not  entitled  to  witness  fees  or  mileage. 

In  Admiralty.    On  appeal  from  clerk's  taxation  of  costs. 
See  160  Fed.  74^. 

H.  Alan  Dawson,  for  libelant. 
J.  Frank  Staley,  for  respondent. 

HOLLAND,  District  Judge.  The  present  issue  comes  before  the 
court  upon  an  appeal  by  the  respondent  from  the  clerk's  taxation  of 
costs.  The  action  is  one  in  rem  upon  a  libel  in  admiralty  filed  by  the 
Staples  Coal  Company  against  the  steam  pilot  boat  Philadelphia,  up- 
on which  process  was  issued  and  the  pilot  boat  attached  by  the  marshal. 
Claim  for  the  pilot  boat  was  made,  and  answer  filed,  and  the  defense 
of  the  case  conducted  by  John  P.  Virdin,  one  of  the  owners  of  the  pilot 
boat,  on  his  own  behalf,  as  well  as  on  behalf  of  the  other  owners. 
The  answer  filed  is  entitled  as  follows : 

"The  answer  of  John  P.  Vlrdln.  part  owner  of  the  steam  pilot  boat  Phila- 
delphia, on  his  own  behalf,  as  weU  as  on  behalf  of  the  other  owners  of  the 
said  pUot  boat." 

The  court  dismissed  the  libel,  and  the  respondent  filed  a  bill  of  costs 
amounting  to  $1,048.15,  in  which  there  was  charged,  inter  alia,  witness 
fees  and  mileage  for  the  attendance  as  witnesses  of  the  said  John  P. 
Virdin  and  12  other  pilots ;  such  charge  for  the  said  13  pilots  amount- 
ing to  the  sum  of  $144.10.  At  the  taxation  of  the  bill  of  costs  before 
the  clerk  libelant  objected  to  the  allowance  of  this  item  of  $144.10 
upon  the  ground  that  the  said  13  pilots  were  part  owners  of  the  pilot 
boat,  and  as  such  were  parties  to  the  cause,  and  therefore  not  entitled 
to  claim  or  to  be  paid  witness  fees  or  mileage.  The  clerk  sustained 
this  objection  in  an  opinion  filed,  which  is  before  the  court.  This 
cause  now  comes  before  the  court  upon  an  appeal  by  the  respondent 
from  the  clerk's  taxation  of  costs  in  disallowing  $132.60  of  the  said 
item  of  $144.10.  The  balance  of  $11.50  represents  the  fee  and  mileage 
of  the  said  John  P.  Virdin,  from  the  disallowance  of  which  no  appeal 
is  taken. 

The  record  in  the  respondent's  appeal  shows  that  the  pilot  boat  is 
owned  by  the  Pilots'  Association  for  the  Bay  and  River  Delaware, 
which  is  an  unincorporated  association.  The  constitution  of  this  as- 
sociation provides  that  the  pilot  boats  or  vessels  owned  by  it  shall 
be  "conveyed  to  the  president  thereof,  in  trust  for  the  use  and  bene- 
fit of  the  association  and  subject  to  its  direction  and  control" ;  and  it 
is  further  provided,  in  the  third  article,  that  the  "ownership  in  the 
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property  of  the  association  shall  be  equal,  each  member  taking  the 
same  interest  or  share  as  every  other  member,  to  be  evidenced  by 
certificates,  said  certificates  specifying  the  interest  or  share  of  each 
holder."  All  the  pilots  who  were  witnesses  and  questioned  in  regard 
to  the  matter  testified  that  each  was  part  owner  of  the  pilot  boat 
Philadelphia,  and  the  clerk,  in  passing  upon  the  question  in  an  opin- 
ion filed  disallowing  the  witness  fees,  said : 

"It  nowhere  appears  that  the  aasoclatlon  is  Incorporated,  and  therefore 
we  may  assume  that  It  Is  an  association  of  a  number  of  persons  Joined  to- 
gether for  the  purpose  of  owning  and  operating  pilot  boats.  Whether  the 
pecuniary  interest  of  the  members  therein  is  equal  or  not  is  immaterial.  The 
libelant  by  law  is  ^iven  a  lien  on  the  yessel,  which  is  their  property,  which 
he  exercises  by  process  of  attachment.  They  voluntarily  appear  to  defend 
their  property,  which  is  thus  endangered,  and  by  means  of  one  of  their  num- 
ber, as  agent,  make  claim  to  the  vessel  and  respond  to  the  libel,  and  thus 
become  parties  to  the  cause;  their  interest  beiug,  not  the  interest  of  the 
question  only,  but  also  in  the  event" 

The  conclusion  of  the  clerk  would  seem  to  be  in  accord  with  the 
practice  in  the  courts  of  this  state  and  in  the  federal  courts  in  this  dis- 
trict. A  party  testifying  in  his  own  behalf  is  not  entitled  to  witness 
fees  or  mileage,  whether  suing  or  defending  for  himself  or  in  a  repre- 
sentative capacity,  or  testifying  for  another  joined  with  him.  11 
Cyc.  114;  Elizabeth  and  Helen,  Fed.  Cas.  No.  4,354;  Nichols  v. 
Brunswick,  Fed.  Cas.  No.  10,239.  Our  attention  has  not  been  direct- 
ed to  any  settled  rule  of  practice  in  this  district,  except  that  adopted 
by  the  state  courts,  which  was  followed  by  the  Circuit  Court  in  Nead 
V.  Millersburg  Home  Water  Co.,  79  Fed.  129 ;  and  the  practice  in  the 
state  courts  accords  with  the  law  as  above  stated.  Pentecost  v.  Parks, 
8  Pa.  Dist.  R.  636 ;  Cody  v.  Clelam,  1  Pa.  Co.  Ct.  R.  8 ;  Nead  v.  Mil- 
lersburg Home  Water  Co.,  supra. 

It  is  true  that  members  of  a  corporation  who  are  subpoenaed  as 
witnesses  and  attend  as  such  in  a  suit,  as  well  as  members  of  an  un- 
incorporated association  who  are  called  as  witnesses  when  the  associa- 
tion is  sued  as  such,  are  entitled  to  witness  fees  in  tlie  state  courts; 
but  the  claimants  here  for  witness  fees  are  not  members  of  a  corpora- 
tion, nor  are  they  defending  as  members  of  an  unincorporated  associa- 
tion. The  pilot  boat  Philadelphia  was  attached,  and  the  answer  was 
filed  by  th^  president,  as  part  owner  of  the  steam  pilot  boat  Philadel- 
phia, on  his  own  behalf,  as  well  as  on  behalf  of  other  owners  of  the 
said  pilot  boat,  and  these  witnesses  appeared,  not  directly  in  the  interest 
of  a  corporation  or  unincorporated  association,  but  for  themselves  to 
defend  each  his  own  interest  as  owners  in  the  pilot  boat,  although 
not  by  their  respective  names.  The  rule,  however,  excludes  them  from 
collecting  witness  fees  as  well  when  they  are  actually  parties  in  in- 
terest as  when  they  appear  as  nominal  parties  on  the  record.  The  cases 
establishing  the  practice  in  Pennsylvania  are  collected  in  Pepper  & 
Lewis'  Digest  of  Decisions  of  Pennsylvania  Law,  pp.  41,  787. 

The  exceptions  to  the  taxation  of  costs  by  the  clerk  are  overruled. 
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UNITED  STATES  v.  FOO  DUCK.    . 

(District  Court,  D.  Montana.    July  U,  1908.) 

No.  1,242. 

Ai^iKNs— Chinese  Exclusion  Act— Minor  Son  of  Chinese  Merchant. 

A  son  of  a  Chinese  merchant,  lawfully  domiciled  In  the  United  States, 
who  'came  to  this  .country  from  China  while  a  minor  for  the  purpose  of 
joining  his  father,  and  who  daring  the  remainder  of  his  minority  labored 
and  studied  in  the  United  States,  is  lawfully  entitled  to  remain,  after 
attaining  his  majority,  and  such  right  is  not  affected  by  the  fact  that  he 
has  since  worked  as  a  laborer.    , 

[Ed.  Note. — Citizenship  of  the  Chinese,  see  notes  to  Gee  Fook  Sing  y. 
United  States,  1  a  C.  A.  212 ;  Lee  Sing  Far  v.  United  States,  85  C.  C. 
A.  832.] 

James  W.  Freeman,  U.  S.  Atty.,  and  J.  Miller  Smith,  Asst  U,  S. 
Thomas  C  Marshall,  for  defendant 

HUNT,  District  Judge.  Appeal  from  an  order  of  deportation  made 
by  the  United  States  Commissioner  at  Missoula,  Mont. 

The  facts,  as  agreed  upon  by  the  United  States  attorney  and  counsel 
representing  the  defendant,  a  Chinaman,  are  substantially  as  follows: 
The  father  of  the  defendant  is  a  Chinaman,  a  merchant,  in  Missoula, 
Mont.,  and  has  been  engaged  in  the  mercantile  business  in  that  city 
for  over  15  years.  The  defendant  is  now  over  23  years  old.  He  ar- 
rived in  the  United  States  in  May,  1901,  when  he  was  over  16  years 
old.  He  has  a  certificate  issued  under  the  treaty  between  the  United 
States  and  China,  and  in  apparent  conformity  with  section  6  of  the  act 
of  Congress  approved  July  5,  1884  (23  Stat  116,  c.  220  [U.  S.  Comp. 
St  1901,  p.  1307]).  In  this  certificate  he  gave  his  former  and  present 
occupation  as  student.  After  the  defendant  arrived  in  Missoula,  he 
worked  as  a  cook  and  waiter  at  different  times  for  several  years.  Part 
of  the  time  he  was  helping  the  matron  at  the  University  of  Montana, 
which  is  situated  in  Missoula,  and  while  in  this  position,  with  the  aid 
of  the  matron,  he  studied  the  English  language,  and  learned  to  speak 
and  read  and  write  the  same.  He  speaks  English  quite  well,  wears 
short  hair,  dresses  as  an  American,  and  has  evidently  studied  con- 
siderably. 

As  no  question  of  fraud  is  in  the  case,  the  point  for  decisicw  is  this : 
Where  a  minor  comes  to  the  United  States  from  China  for  the  purpose 
of  joining  his  father,  who  is  a  merchant  lawfully  domiciled  in  the 
United  States,  and  thereafter,  during  his  minority,  such  minor  labors 
and  studies  in  the  United  States,  is  he  entitled  to  remain  in  the  United 
States  after  attaining  his  majority,  or  is  he  liable  to  deportation?  In 
my  opinion  such  a  person  is  lawfully  entitled  to  remain  within  the 
United  States.  The  boy,  while  a  minor,  acquired  a  right  of  domicile 
by  virtue  of  his  father  having  such  a  right ;  that  is,  the  father's  domi- 
cile being  in  this  country,  as  the  parent,  he  had  a  right  to  have  his 
minor  child  enter.  Ex  parte  Fong  Yim  (D.  C.)  134  Fed.  938.  This 
right  was  independent  of  any  provision  for  certificate  or  compliance 
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with  other  provisions  of  the  law.  U.  S.  v.  Mrs.  Gue  Lim,  176  U.  S. 
459,  20  Sup.  Ct.  416,  44  L.  Ed.  544.  The  minor  really  had  no  occupa- 
tion when  he  entered ;  hence  was  not  within  the  purview  of  section  6, 
relating  to  those  who  must  obtain  certificates.  The  reasoning  which 
led  to  the  construction  of  the  statute  whereby  it  was  decided  that  the 
wife  of  one  who  is  himself  entitled  to  enter  may  enter  without  any 
certificate  is  applicable  also  to  the  case  of  a  minor  child  of  one  so  en- 
titled to  enter.  Both  are  natural  and  lawful  dependents  upon  the  one 
who  may  lawfully  have  established  his  domicile  in  the  United  States. 
As  the  Supreme  Court  has  said : 

"In  the  case  of  the  minor  children,  the  same  result  must  follow  as  In  that 
of  the  wife.  All  the  reasons  which  favor  the  construction  of  the  statute  as 
exempting  the  wife  from  the  necessity  of  procuring  a  certificate  apply  with 
equal  force  to  the  case  of  minor  children  of  a  member  or  members  of  the  ad- 
mitted classes.  They  come  in  by  reason  of  their  relationship  to  the  father, 
and,  whether  they  accompany  or  follow  him,  a  certificate  is  not  necessary  in 
either  case.  When  the  fact  is  established  to  the  satisfaction  of  the  au- 
thorities that  the  person  claiming  to  enter,  either  as  wife  or  minor  child,  is  In 
fact  the  wife  or  minor  child  of  one  of  the  members  of  a  class  mentioned  in  the 
treaty  as  entitled  to  enter,  then  that  person  is  entitled  to  admission  without 
the  certificate." 

U.  S.  V-  Chin  Sing  (D.  C.)  153  Fed.  590,  is  remarkably  like  the  case 
of  this  appellant.  There  the  defendant  entered  the  United  States  in 
1898,  when  he  was  14  or  15  years  old,  and  joined  his  father,  and  work- 
ed as  a  helper  in  his  father's  store.  Upon  proceedings  had  under 
deportation  statutes,  Judge  Wolverton  held  that  the  son  had  the  right 
to  enter  without  first  procuring  the  certificate,  as  required  by  section 
6  of  the  exclusion  act,  and  that  having  come  to  the  country  while  a 
minor,  and  being  the  son  of  a  resident  Chinese  merchant,  the  defendant 
was  lawfully  entitled  to  remain  in  the  United  States.  The  decision  of 
Judge  Wolverton  was  rendered  April  8,  1907,  thus  showing  that  the 
minor,  who  was  14  or  15  years  old  when  he  entered  the  United  States 
in  1898,  was  23  or  24  years  of  age  when  the  court  decided  that  he 
was  lawfully  entitled  to  remain. 

The  court,  however,  is  asked  whether  the  case  before  it  is  not  to  be 
distinguished  because  of  the  fact  that  the  appellant  worked  as  a  laborer 
from  and  after  the  time  he  attained  his  majority.  The  answer  is  that : 
Having  rightfully  entered  this  country  as  a  minor,  and  not  with  intent 
to  become  a  laborer,  he  has  not  forfeited  a  right  to  remain  by  working 
as  a  laborer  since  he  was  21.  In  other  words,  his  coming  having  been 
rightful,  the  fact  that,  when  emancipated,  he  followed  the  pursuit  of  a 
dass  of  persons  who  are  not  entitled  to  enter,  did  not  operate  to  de- 
prive him  of  the  right  to  remain.  It  is  the  coming  of  Chinese  labor- 
ers into  our  country  that  the  act  is  aimed  against,  and  not  the  expul- 
sion of  persons  who  are  here,  not  having  come  as  laborers,  but  as  chil- 
dren, and  who,  perchance,  have  become  laborers  in  America  after  they 
have  attained  legal  age. 

My  judgment  is  that  the  defendant  has  shown  a  lawful  right  to  be 
in  the  United  States,  and  to  remain  here,  without  regard  to  the  cer- 
tificate held  by  him. 

He  will  be  discharged. 
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UNITED  STATES  v.  GREENE  et  al. 
(Circuit  Court,  W.  D.  Virginia.    July  20,  190a) 

1.  Tbusts— Suit  to  EInfoboe  Trust  Ex  Maleficio— Bell  of  iNTBBVBimoR. 

In  a  suit  by  the  United  States  to  establish  and  enforce  a  trust  ex 
maleficlo  in  certain  property  alleged  to  have  been  purchased  with  funds 
embezzled  from  the  government,  a  bill  of  intervention,  setting  up  an  ad- 
verse claim  to  the  property  under  an  agreement  between  the  defendant 
and  intervener,  is  insufficient,  where  it  does  not  deny  the  allegations  of 
the  original  bill  nor  allege  that  the  intervener  was  ignorant  of  the  facts 
so  alleged. 

2.  CoNTBACTS— Legality— AoBBEHENT  bt  Pbincipal  in  Bail  Bond  to  Indem- 

nify Surety. 

The  law  will  not  Imply  an  agreement  or  obligation  on  the  part  of  the 
principal  is  a  bail  bond  in  a  criminal  case  to  indemnify  his  surety,  and 
an  express  agreement  for  such  indemnity  by  the  principal  is  illegal  and 
void  as  against  public  policy  and  will  not  be  enforced  by  the  courts. 

In  Equity.    On  petition  for  leave  to  file  bill  of  intervention. 

Marion  Erwine,  Sp.  Asst.  Atty.  Gen.,  and  Thos.  L.  Moore,  Dist. 
Atty.,  for  the  United  States. 

J.  L.  McClure,  Aubrey  Strode,  and  Horsley,  Kemp  &  Easley,  for 
intervener. 

McDowell,  District  Judge.  Heretofore  a  bill  in  equity  was  filed 
by  the  government  against  Benj.  D.  Greene,  L.  F.  Kellogg,  and  the 
Norfolk  &  Western  Railway  Company.  Of  the  nature  of  the  bill  it 
seems  at  present  only  necessary  to  say  that  it  alleges  a  trust  ex  maleficio 
in  favor  of  the  government  on  some  400  shares  of  the  stock  of  the 
railway  company,  standing  in  the  name  of  Kellogg,  which  is  alleged 
to  have  been  purchased  for  Greene  with  misappropriated  funds  be- 
longing to  the  government.  The  executrix  of  Jas.  D.  Leary  asks 
permission  to  intervene,  and  alleges,  in  brief,  that  the  said  Leary  be- 
came the  surety  of  Greene  in  bail  bond  given  in  a  criminal  cause,  on 
which  default  was  made  and  on  which  judgment  has  been  rendered, 
and  that  at  the  time  Leary  became  surety  it  was  understood  between 
him  and  Greene  and  Kellogg  that  the  railway  stock  should  be  held 
by  Kellogg  as  a  stakeholder  and  should  be  used,  if  occasion  arose,  to 
indemnify  Leary.  The  petition  of  the  administratrix  of  Jas.  D.  Leary 
for  leave  to  file  a  bill  of  intervention  herein  is  objected  to  by  the 
government. 

The  bill  of  intervention  does  not  deny  the  allegations  in  the  orig- 
inal bill  to  the  effect  that  the  Norfolk  &  Western  stock  was  pur- 
chased with  funds  embezzled  from  the  government,  nor  does  it  al- 
lege that  Leary,  at  the  time  of  the  alleged  agreement  of  indemnity, 
was  innocent  of  knowledge  of  the  facts  which  are  alleged  in  the  orig- 
inal bill  an(f  which  impress  upon  the  stock  a  trust  in  favor  of  the 
government.  In  this  failure  of  allegation  the  bill  of  intervention  seems 
to  me  to.  be  fatally  defective.  However,  as  the  pleading  may  be 
amended  in  this  respect,  it  will  be  necessary  to  go  further. 

I  find  myself  unable  to  determine  from  the  bill  whether  the  drafts- 
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man  is  setting  up  an  express  agreement  that  the  securities  were  to  be 
used  to  indemnify  Leary,  or  a  tacit  and  therefore  merely  a  supposed 
implied  agreement.  As  uncertainties  in  pleadings  are  to  be  construed 
against  the  pleader,  we  must  for  the  present  regard  the  pleading  as 
alleging  a  tacit,  unexpressed  intention,  which,  but  for  a  rule  to  be 
mentioned  later,  would  from  the  acts  done  and  the  circumstances 
create  the  implied  agreement  reUed  upon.  I  think  it  is  settled,  and 
•counsel  seem  to  concede  it,  that  the  law  will  not  imply  an  obligation 
on  the  part  of  the  principal  in  a  bail  bond  in  a  criminal  case  to  in- 
demnify his  surety.  See  3  Am.  &  Eng.  Ency.  (2d  Ed.)  684;  High- 
more  on  Bail,  p.  204;  U.  S.  v.  Simmons  (C.  C.)  47  Fed.  576;  U.  S. 
V.  Ryder,  110  U.  S.  729,  4  Sup.  Ct.  196,  28  L.  Ed.  308.  And  to  the 
extent  stated  I  regard  the  last  case  cited  as  a  binding  decision.  But 
here  again  the  bill  of  intervention  may  be  amended.  Although  veri- 
fied, the  ambiguity  of  the  pleading  may  be  but  the  imperfect  execu- 
tion of  his  task  by  the  draftsman.  Assuming,  then,  that  the  bill  of 
intervention  may  be  so  amended  as  to  unequivocally  allege  an  express 
agreement  between  Greene  and  Leary  that  the  securities  deposited  with 
Kellogg  were  to  be  used  to  indemnify  Leary,  let  us  consider  if  there 
would  be  shown  a  right  on  the  part  of  the  proposed  intervener  to  any 
relief. 

The  reason  why  there  is  no  implied  obligation  on  the  part  of  a 
principal  in  a  bail  bond  in  a  criminal  case  to  indemnify  his  surety  is 
that  such  a  contract  is  against  public  policy,  in  that  it  "gives  the 
public  the  security  of  one  person  only,  instead  of  two."  As  applied 
to  an  express  contract  by  the  principal  to  indemnify  his  surety  (and 
as  distinguished  from  a  contraqt  by  a  third  person  to  indemnify  the 
surety) ,  it  seems  to  me  that  the  reason  for  the  rule  operates  quite  as  • 
strongly  to  invalidate  such  express  contract  as  it  does  to  deny  the 
existence  of  an  implied  contract.  An  express  contract  by  the  prin- 
cipal in  a  bail  bond,  in  a  criminal  case  to  indemnify  his  surety,  at  least 
as  certainly  gives  the  public  the  security  of  only  one  person,  instead 
of  two,  as  would  an  implied  contract  to  such  effect. 

Where  the  contract  of  indemnity  is  made  by  some  third  person,  and 
not  by  the  principal,  the  public  still  has  the  security  of  two  persons. 
While  in  the  case  of  U.  S.  v.  Ryder,  supra,  the  fact  that  the  indemnitor 
was  not  the  principal  in  the  bail  bond  in  the  case  of  Chipps  v.  Harf- 
noU,  4  B.  &  S.  414,  was  not  adverted  to,  this  distinction  is  of  im- 
portance. See  16  Am.  &  Eng.  Ency.  (2d  Ed.)  172,  where  the  result 
of  numerous  decisions  is  thus  stated : 

"In  reference  to  a  contract  to  Indemnify  a  person  on  account  of  his  t>ecom- 
Ing  ball  for  a  prisoner  charged  with  a  criminal  offense,  the  best  rule  would 
aeem  to  be  that  such  a  contract  is  illegal  as  against  public  policy  where  It  la 
entered  Into  by  the  prisoner  himself,  but  valid  and  enforceable  if  persons 
other  than  the  prisoner  are  the  indemnitors." 

In  3  Am.  &  Eng.  Ency.  (2d  Ed.)  684,  it  is  said: 

"For  obvious  reasons  of  public  policy  the  law  will  not  Imply  an  obligation, 
nor  will  it  enforce  an  express  agreement,  on  the  part  of  the  principal,  to  in- 
demnify his  baU  against  the  amount  of  penalty  Incurred  by  his  default"* 
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Such  seems  to  me  to  be  the  necessary  conclusion. 

In  the  contention  of  counsel  for  the  proposing  intervener,  to  the 
effect  that  the  government  cannot  rely  upon  the  illegality  of  the 
agreement  between  Greene  and  Leary,  I  am  unable  to  see  merit.  No 
court  will  lend  its  aid  to  enforce  an  illegal  contract,  and  here  it  is  the 
beneficiary  under  such  a  contract  that  moves  the  court  to  act.  The 
case  of  U.  S.  v.  Ryder,  supra,  is  here  again  incidentally  in  point.  In 
that  case  on  the  objection  of  Ryder,  representing  creditors  of  the  de- 
faulting principal  in  the  bail  bond,  the  court  refused  to  subrogate  the 
sureties  in  the  bail  bond  or  to  afford  them  any  relief. 

As  the  contract  between  Greene  and  Leary,  however  pleaded,  can- 
not be  other  than  illegal  and  unenforceable,  my  conclusion  is  that 
leave  to  file  the  petition  of  intervention  should  be  denied. 


In  re  OOHBN. 
(District  court,  K  D.  New  Yorl:.    May  1.  190a) 

1.  Peiwoipal  and  Agent— Ratificatiow— Acceptance  of  Benefit. 

Where  certain  ranges  sold  luider  an  alleged  conditional  sale  contract 
were  accepted  by  the  buyer  and  installed  in  his  buildings  as  contemplated, 
It  was  immaterial  to  the  validity  of  such  contract  that  the  seller's  offer 
was  accepted  by  the  buyer's  alleged  agent,  whose  authority  was  not 
proved. 

[Ed.  Note.— For  cases  In  point,  see  Cent  EHg.  voL  40,  Principal  and 
Agent,  §  649.] 

2.  Bankbixptot— Pbefebences. 

Where  stoves  sold  to  a  bankrupt  for  installation  In  his  buildings,  under 
a  conditional  contract  of  sale,  were  actually  delivered,  accepted,  and  used 
therein,  such  conditional  sale  contract.  If  otherwise  valid,  was  not  ob- 
jectionable as  a  preference,  though  made  within  four  months  prior  to 
bankruptcy. 

8.  Saues— Conditional  Sales—Vauditt. 

Where  ranges  were  sold  to  a  bankrupt  under  a  conditional  contract  of 
sale,  the  vendor's  property  therein  before  payment  of  the  price  as  against 
the  bankrupt's  trustee  was  not  impaired  by  the  fact  that  use  of  the 
ranges  on  the  buyer's  property  was  inconsistent  with  the  idea  of  a  return 
to  the  seller,  nor  because  of  the  claim  that  the  ranges  became  a  part  of 
the  real  estate,  and  were  therefore  incapable  of  continued  ownership  in 
the  vendor. 

4.  Same— Conditional  Contract— Construction. 

A  letter  written  by  the  seller  of  certain  steel  ranges  for  installation  In 
the  buyer's  flat  buildings  contained  below  the  date  line  and  above  the 
address  a  statement  that  the  title  to  all  goods  delivered  should  vest  in  the 
vendor  until  fully  paid  for.  The  letter  offered  to  furnish  a  certain  num- 
ber of  ranges  in  question  to  the  bankrupt  on  certain  terms,  and,  on  being 
received,  was  accepted  by  the  buyer  through  his  agent,  and  returned  to 
the  seller,  by  whom  it  was  duly  filed,  as  a  conditional  sale  as  required  by 
Laws  N.  Y.  1904,  p.  1606,  c.  606.  Held,  that  such  letter  did  not  contain  a 
fraudulent  or  secret  condition,  and  was  sufficient  In  form  to  constitute  a 
valid  conditional  sale. 

Miles  Rosenbluth,  for  Union  Stove  Works. 
Charles  J.  Belfer,  for  trustee. 
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CHATFIELD,  District  Judge.  The  petitioner  asks  for  an  order 
giving  him  leave  to  foreclose  a  lien  upon,  or  to  bring  an  action  for 
the  recovery  of,  certain  stoves,  or  that,  in  the  alternative,  the  trustee 
be  directed  to  pay  in  full  the  balance  of  the  purchase  price  for  said 
stoves,  which  were  delivered  to  and  set  up  in  a  number  of  houses 
built  by  the  bankrupt,  and  which  have  been  used  by  the  occupants  of 
these  houses  in  such  a  manner  that  their  removal  would  presumably 
render  the  houses  uninhabitable,  unless  others  should  be  installed.  The 
stoves  were  sold  upon  a  memorandum,  accepted  by  an  agent  of  the 
owner,  and  this  memorandum  is  in  the  following  form : 
''Established  1S34.  Fonndrles  at  Peekskm,  N.  Y. 

•The  Union  Stove  Works. 

'•Manufacturers  of  Stoves,  Rang:es,  Furnaces,  etc.,  Qas  Ranges,  Hot  Plates, 
and  Heaters  in  IBivery  Variety. 
•TO  Beekman  &  06-^  Gold  St 
••OflElcera: 

••New  York,  U.  S.  A^  Oct  28,  1907. 
••All  estimates  given  subject  to  stoppage  of  our  works  through  strikes,  fire 
breakdowns  or  other  serious  accidents  and  credit  is  subject  to  withdrawal  if 
unfavorable  contingencies  arise  before  buildings  are  ready  for  our  goods. 
••The  title  to  all  goods  delivered  to  vest  in  the  vendor  until  fully  paid  for. 
••Mr.  Max  Cohen,  425  Bushwidc  Ave.,  Brooklyn,  N.  Y. — ^Dear  Sir:     For 
and  in  consideration  of  the  sum  of  $15  for  each  range,  we  will  furnish,  deliver 
and  set  less  the  plumbing  connection,  in  your  new  buildings  on  Northeast 
comer  of  Rockaway  and  Dumont  Aves.,  Brooklyn,  69  of  our  No.  70  Astors 
with  water  back  and  couplings.     Ranges  to  be  blacked  and  counted  with 
the  fines  of  the  chimneys  as  we  find  them  and  as  provided  by  you.    Terms  of 
payment  to  be  30  days  net  or  2%  for  cash  in  10  days. 

**Yours  truly,  The  Union  Stove  Works. 

••Max  ColSen. 
••The  above  is  accepted  by  Max  Danziger.    Oorreeted  Dec.  10/07. 

••12/3576/  " 

The  creditor  caused  this  written  memorandum,  as  accepted,  to  be, 
filed  in  the  office  of  the  register  of  the  county  of  Kings,  under  the  pro- 
visions of  the  laws  of  New  York  (chapter  698,  p,  1696,  Laws  1904), 
and  the  record  of  this  agreement  was  indexed  under  blodk  1453  of  the 
land  map  of  the  county  of  Kings  in  section  5. 

It  is  claimed  by  the  creditor  that  he  has  a  right  to  foreclose  his  al- 
leged lien,  under  the  provisions  of  section  1757  of  the  Code  of  Civil 
Procedure  of  New  York,  and  he  asserts  that  this  memorandum  agree- 
ment which  he  has  filed  is  either  a  conditional  bill  of  sale  or  a  chattel 
mortgage.  It  is  admitted  by  both  parties  that  the  sum  of  $1,065, 
with  interest,  is  due,  and  ho  apparent  questi6n  is  raised  as  to  the  rea- 
sonableness of  the  amount  claimed.  The  attorney  for  the  trustee  ob- 
jects to  the  making  of  any  order  upon  this  application,  upon  the 
ground  that  the  signature  by  an  agent  does  not  prove  the  execution  of 
the  instrument,  which  was  neither  acknowledged  nor  witnessed.  It 
is  unnecessary  to  consider  this  point,  inasmuch  as  the  ranges  were 
received  upon  the  property  and  used  and  accepted  by  the  owner,  and, 
if  the  memorandum  is  sufficient  to  give  notice  to  creditors,  under  the 
recording  act  above  referred  to,  the  vendor  of  the  ranges  should  be 
entitled  to  his  rights  thereunder.  The  trustee  also  contends  that  the 
alleged  conditional  sale  was  a  preference,  inasmuch  as  it  occurred 
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within  die  four  moutlis  prior  to  the  filing  of  the  pcsinoo  in  bankTi:qyt- 
cy,  bat  the  transactioa,  h^ng  fcr  value  and  tbc  goods  harix^  been 
actually  delivered  it  is  di£c::h  to  see  oo  wfcar  ^ccnd  :hc  daim  of 
preference  is  bas^  if  the  Teirnircrycnts  of  the  >taiT:te  as  to  a  chattel 
mortgage  or  cond:tiona]  btL  of  sale  were  ohsenrcd.  Xdiher  does 
the  contention  of  the  tmstec  that  the  nngcs  beax^  intended  for  a  use 
inconsistent  with  the  idea  of  return  rinasnnxJi  as  the  ranges  would  be 
secondhand  after  heating)  seem  to  be  ^a^ff^r^^'nt  Xor  are  the  iax^;es 
such  prc^)erty  as  must  necessarily  have  become  a  part  of  the  real  es- 
tate, nor  inc^iable  of  condnned  ownership  in  the  nrxxiar. 

The  important  question  which  is  raised  by  the  trustee,  and  about 
which  there  seems  to  be  room  for  argument^  is  whether  Ae  instru- 
ment in  question,  which  has  been  set  forth  at  lei^;th,  is  in  form  either 
a  chattel  mortgage  or  a  conditional  bill  of  sale,  and  whether  it  was 
made  under  such  drcmnstances,  and  is  in  soch  form,  as  to  constitute 
an  agreement  with  the  purchaser  that  the  title  to  the  goods  did  not 
pass  to  the  purchaser  at  the  time  of  delivery.  In  re  Garccwich,  115 
Fed.  87,  53  C.  C  A.  510.  In  the  case  of  In  re  Geo.  Hassam  (D.  C.) 
153  Fed.  932,  18  Am.  Bankr.  R.  745,  a  pretended  conditional  sale 
was  held  to  be  secret  and  a  fraudulent  attempt  to  create  a  lien,  inas- 
much as  the  words  reserving  the  title  were  printed  upon  the  back'  of 
the  instrument,  and  the  evidence  showed  tliat  no  agreement  to  that 
effect  was  actually  entered  into.  In  the  case  at  bar  the  paper  is  in 
form  a  letter  head,  in  all  respects  constituting  merely  a  memorandum 
of  sale  on  credit,  except  for  the  clause  printed  upon  the  face  of  the 
memorandum,  to  the  effect  that  "the  title  to  all  goods  delivered  to 
vest  in  the  vendor  until  fully  paid  for/*  This  paragraph,  while  not  a 
part  of  the  proposition  addressed  to  Max  Cohen,  is  included  below  the 
date  line  and  is  in  plain  sight  upon  the  instrument  As  between  the 
Union  Stove  Works  and  ^Iax  Cohen,  some  question  might  arise,  in- 
asmuch as  the  offer  was  accepted  by  one  Max  Danziger,  and  no  evi- 
dence is  furnished  to  indicate  who  Max  Danziger  is.  The  acceptance 
of  a  contract  by  an  agent  must  be  ratified  by  the  principals,  unless  the 
authority  of  the  agent  is  shown  by  some  other  evidence  than  that  of 
the  statement  of  the  agent  himself.  If  Max  Cohen  had  repudiated  the 
transaction,  the  Union  Stove  Works  might  have  had  difficulty  in  sus- 
taining the  validity  of  its  contract  with  him;  but,  as  shown  by  the 
affidavits  upon  this  motion,  the  contract  was  carried  out  on  the  part  of 
the  principal,  Cohen.  The  stoves  were  received,  set  in  the  buildings, 
and  used,  and  Cohen  has  apparently  taken  advantage  of  the  contract. 
This  is  equivalent  to  ratification. 

As  between  the  Union  Stove  Works  and  the  creditors  of  Coheh,  the 
provisions  of  chapter  698  of  the  Laws  of  1904  of  the  state  of  New 
York  must  have  been  complied  with  before  creditors  can  be  deemed 
to  have  notice  of  a  conditional  bill  of  sale.  If  the  requirements  of 
chapter  698  are  met,  there  is  no  reason  to  consider  that  either  the 
creditors  or  the  purchaser  himself  were  not  apprised  of  the  fact  that 
the  sale  in  question  was  considered  conditional  by  the  Union  Stove 
Works,  and  that  they  intended  to  insist  on  their  rights.  Chapter  698 
amends  the  lien  law  by  providing  that  a  conditional  sale,  with  im- 
mediate delivery  of  the  chattels  sold,  shall  be  void  unless  filed  in  corn- 
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pliance  with  the  provisions  of  that  act,  and  household  goods,  to  be  at- 
tached or  affixed  to  a  building,  are  included  within  the  provisions  of 
the  law.  No  objection  is  made  that  the  provisions  of  the  law  have 
not  been  complied  with,  and  no  defect  in  the  method  of  complying 
with  the  requirements  of  the  statutes  is  pointed  out.  The  criticism  of 
the  trustee  is  directed  entirely  to  the  form  of  the  conditional  bill  of 
sale  iself,  and  an  attempt  is  made  to  bring  it  within  the  provisions  of 
the  Hassam  Case  above  cited.  It  does  not  seem  to  the  court  that 
any  such  fraudulent  or  secret  condition  is  shown  here.  The  purchas- 
er is  not  a  p»rty  raising  objection,  and,  in  fact,  no  objection  has  been 
raised  on  his  behalf.  When  filed,  the  contract  would  set  forth  the 
reservation  of  title  as  plainly  as  any  other  statement  contained  there- 
in, and  the  very  fact  of  filing  is,  as  has  been  said  before,  evidence  of 
the  intent  of  the  parties  and  of  the  nature  of  the  paper. 

In  the  absence  of  any  testimony  indicating^  deception  on  the  part 
of  the  Union  Stove  Works  or  lack'  of  knowledge  on  the  part  of  the 
purchaser,  the  conditional  bill  of  sale  must  be  upheld ;  and,  inasmuch 
as  the  goods  have  not  been  paid  for,  the  vendor  is  entitled  to  relief. 
The  present  motion  was  made  for  leave  to  foreclose  the  lien  or  for  a 
direction  to  the  trustee  to  pay  the  balance  due  upon  the  property.  It 
is  unnecessary  to  determine  which  of  these  reliefs  may  be  had,  that 
can  be  taken  up  between  the  trustee  and  the  creditor,  and  will  be  pro- 
vided for  upon  the  settlement  of  an  order  upon  this  motion. 


GULDEN  V.  CHANCE. 

(Circuit  Court,  B.  D.  Pennsylvania.    July  31, 190a) 

No.  8,  October  Sessions,  1907. 

1.  Tradk-Mabks  and  Trade -NAMES-jNrRiNQEMENT— Test. 

Similarity,  and  not  Identity,  is  the  test  of  Infringement  of  a  trade-mark ; 
and  it  Is  sufficient  to  make  out  infringement  If  the  Imitation  is  such  that 
unwary  purchasers  are  likely  to  be  misled  thereby. 

[£2d.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  46,  Trade-Marks  and 
Trade-Names,  §  64.] 

2.  Same— "Don  Cablos"  and  "Don  C-«sab." 

Under  the  above  rule  the  word  **Dou  Ciesar,"  'applied  to  imported  Span- 
ish olives  packed  in  glass  bottles  by  defendant,  is  an  infringement  of  tlio 
trade-mark  "Don  Carlos,"  previously  applied  to  similar  olives  similarly 
packed  by  complainant. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  46,  Trade-Marks  and 
Trade-Names,  §8  68-72.] 

In  Equity.  On  motion  for  preliminary  injunction  against  infringe- 
ment of  the  trade-mark  "Don  Carlos"  and  unfair  competition  in  trade 
by  reason  of  simulated  labels,  etc. 

The  bill  alleged  adoption,  registration,  and  use  of  the  words  "Don  Carlos," 
as  applied  to  Spanish  olives  imported  and  packed  by  complainant,  and  also 
the  use  of  certain  distinctive  forms  of  bottles,  in  which  the  goods  were  pack- 
ed, and  labels  attached  thereto ;  that  the  defendant  had  adopted  and  used  the 
word  "Don  Owsar,"  as  applied  to  Spanish  olives  imported  and  packed  by  him, 
and  also  the  same  general  style  of  bottles  and  labels.    An  injunction  wds  askinl 
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against  infringement  of  the  technical   trade-mark  "Don   Carlos,"  and   also 
against  unfair  competition  In  trade  by  reason  of  simulated  bottles  and  labels. 

T.  D.  Merwin,  for  the  motion. 

Frank  P.  Prichard  and  John  K.  Andre,  opposed. 

ARCHBALD,  District  Judge.*  '  A  trade-mark,  to  be  of  any  value, 
must  be  able  to  be  protected,  not  only  against  a  palpable  imitation^ 
which  will  rarely  be  attempted,  but  against  a  colorable  one  as  well, 
which  is  just  as  effective  for  purposes  of  deception,  and  which,  there- 
fore, invites  the  ingenuity  of  those  who  wish  to  take  advantage  of  it. 
Similarity,  and  not  identity,  is  thus  the  test,  and  it  is  sufficient  to  make 
out  infringement  if  the  imitation  is  such  that  unwary  purchasers  are 
likely  to  be  misled  thereby.  28  American  &  Eng.  Encycl.  Law  (2d. 
Ed.)  410,  411. 

In  the  present  instance  the  cornplainant,  who  is  a  packer  and  dealer 
in  olives  has  adopted  and  registered  the  words  ''Don  Carlos"  as  a 
trade-mark  making  use  of  it  in  connection  with  a  certain  brand  of 
olives  which  he  puts  up.  The  defendant,  who  is  in  the  same  business, 
has  adopted  the  name  "Don  Caesar"  for  the  same  purpose,  and  the 
question  is  whether  the  two  conflict.  It  seems  to  me  quite  obvious 
that  they  do.  So  closely  alike,  indeed,  are  they,  that  I  find  myself  at 
times  having  to  think  twice  in  order  to  keep  clearly  in  mind  which 
belongs  to  the  one  party  and  which  to  the  other.  Both  names  are 
Spanish,  and  are  applied  to  a  Spanish  product,  and  both  have  the  same 
prefix  "Don,"  followed  by  a  proper  name  of  two  syllables  beginning 
with  the  same  letter.  To  the  confusion  so  induced  the  color  and  style 
of  label  also,  as  well  as  the  general  dress  of  the  respective  packages, 
while  not  enough,  perhaps,  to  make  out  a  charge  of  unfair  competi- 
tion, unquestionably  add.  That  people  who  have  learned  to  identify 
the  complainant's  olives  by  the  trade-mark  "Don  Carlos"  are  likely 
to  be  deceived  by  that  of  "Don  Caesar"  there  can  be  little  doubt,  and 
as  this  is  as  clear  now  as  it  can  ever  be  made,  and  nothing  can  appar- 
ently do  away  with  it,  the  complainant  is  entitled  to  an  injunction  at 
this  time,  without  having  to  wait  until  the  final  hearing. 

The  motion  for  a  preliminary  injunction  is  therefore  granted  as 
to  the  use  of  the  name  "Don  Caesar,"  but  is  refused  as  to  the  other 
matters  prayed  for. 

1  SpedaUy  asBlgntd. 
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BPRAGUB  ▼.  PROVIDENT  SAVINGS  &  TRUST  00.  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    June  17,  1908.) 

No.  1.785. 

L  Equitt— Pleadino— SuvFioiBifOT  or  Answkb— Waxveb  bt  Faxlws  to  Ebc- 

OEPT. 

A  complainant  in  equity  In  a  federal  court  who  Joins  Issue  upon  the 
answer,  and  goes  to  hearing  without  excepting  thereto,  la  not  entitled 
to  thereafter  move  for  decree  because  of  Its  insufficiency. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  19,  Equity,  §  665.] 

2.  Mechanics'  Lien&— Waives  of  Right  in  Contbact. 

a  provision  of  a  building  contract  by  which  the  contractor  expressly 
waived  the  right  to  a  mechanic's  lien  as  against  the  holders  of  bonds 
issued  by  the  owner  and  secured  by  mortgage  on  the  property  held  ef- 
fective, and  not  abrogated  by  subsequent  dealings  between  the  parties. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  34^  Mechanics*  liiens, 
H  381,  382.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio. 

Proceedings  by  intervention  in  suit  brought  by  the  Provident  Savings  & 
Trust  Company  to  foreclose  a  mortgage  upon  the  Harrison  Building  in  Colum- 
bus, Ohio.  The  case  Is  here  on  the  appeal  of  Sprague,  receiver  of  Bills  &  Co., 
Intervener,  from  an  order  made  subsequent  to  the  decree  of  foreclosure  and 
sale,  denying  to  appellant  a  mechanic*s  lien  under  the  contract  of  Ellis  &  Co. 
for  the  construction  of  the  Harrison  Building,  and  adjudging  liens  in  favor  of 
Interveners  Essweln,  Winston,  Powell,  and  the  Electric  Supply  &  Construc- 
tion Company,  under  their  subcontracts  with  Ellis  &  Co. 

The  essential  facts  are  these:  On  November  14,  1901,  one  Blackbnm,  who 
held  a  permanent  lease  (upon  the  payment  of  ground  rentals)  <Jf  the  lot  on 
which  the  Harrison  Building  was  later  erected,  contracted  with  Ellis  &  Co. 
for  the  erectlop  by  the  latter  of  the  building  in  question  for  the  sum  of 
$300,000,  covering  both  labor  and  materials,  the  building  to  be  finished  by 
April  1,  1903,  payments  upon  the  contract  price  to  be  made  monthly  on  ar- 
chitects' certificates  to  the  extent  of  90  per  cent,  of  the  proportion  of  work 
done  and  50  per  cent,  of  materials  on  the  ground,  the  final  10  per  cent  to  be 
retained  until  after  80  days  from  the  final  completion  of  the  building,  final 
approval  of  the  architects,  and  acceptance  by  the  owner.  Express  provision 
was  made  for  transfer  by  Blackburn  of  his  rights  in  the  real  estate  under 
the  building  contract  to  the  contemplated  corporation,  and  that  upon  such 
transfer  the  corporation  should  be  substituted  in  Blackburn's  place.  At  the 
same  time  a  side  contract  was  made  between  Blackburn  and  Ellis  &  Co..  for 
the  payment  by  the  latter  to  the  former  of  $60,000  in  monthly  payments  of 
$5,000  each  Qater  modified  by  substituting  a  proportionate  amount  of  each  es- 
timate as  paid),  as  soK»lled  rebates.  This  arrangement  was  made  for  the 
stated  purpose  of  meeting  ground  rents,  taxes,  discounts,  and  commissions 
on  sales  of  bonds,  and  Interest  upon  bonds  accruing  before  the  completion  of 
the  building,  together  with  architects'  fees,  so  that  the  building  when  com- 
pleted would  represent  a  net  investment  of  $300,000.  By  another  arrange- 
ment Ellis  &  Co.  were  also  to  pay  the  commission  of  one  Moling  for  obtaining 
the  ground  lease,  the  amount  of  this  compensation  being  stated  generally  in 
the  record  as  $5,000,  although  what  apparently  is  the  same  item  Is  stated  In 
the  written  agreement  between  Moling  and  Harrison  as  $4,400.  Ellis  & 
Co.  were  thus  to  receive  net  for  the  building  about  $235,000.  The  defendant 
Harrison  later  acquired  the  rights  of  Moling  and  Blackburn,  the  latter  receiv- 
ing a  share  of  the  prospective  net  profits  of  the  Harrison  Building  Company, 
and  Ellis  &  Co.  were  notified  by  Harrison  of  the  assignments  in  question ;  no 
objection  being  made  thereto.  The  Harrison  Building  Company  was  organized 
AprU  10,  1902  (Harrison  taking  practically  all  its  stock),  and  soon  afterwards 
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received  the  assignment  of  the  rights  of  Harrison  and  Blackbnrn  under  the 
original  building  contract  The  construction  of  the  building  was  begun  a  few 
days  before  the  formation  of  the  Harrison  Building  Ck)mpany,  and  as  a  re- 
sult of  an  arrangement  made  on  the  day  of  the  formation  of  that  company 
the  time  for  completing  the  construction  was  extended  until  December  1, 
1903.  The  mortgage  under  foreclosure  ($300,000)  was  made  by  the  building 
company  March  5,  1903,  and  on  June  6,  1903,  $115,000  of  the  mortgage  bonds 
were  issued  to  Harrison  on  account  of  his  advancements  of  $110,000  and  up- 
wards, made  before  that  time  In  connection  with  the  construction  of  the 
building  under  the  contract  with  Bills  &  Co.  The  company  had  also  made  a 
temporary  loan  at  the  bank  of  about  $23,000.  On  July  27,  1903,  when  the  build- 
ing was  partially  completed,  there  had  been  paid  to  Bills  &  Co.,  under  the  con- 
struction contract,  about  $128,000,  and  that  firm  had  repaid,  under  Its  rebate 
contract,  $23,649.24.  On  that  date  a  contract  was  made  between  the  Harrison 
Building  Company  and  Bills  &  Co.  reciting  that  the  building  company  was  con- 
templating borrowing  money  to  be  used  In  the  further  construction  of  the  build- 
ing, and  that  the  amount  borrowed  on  the  bonds  might  be  Insufficient  to  pay 
for  the  entire  completion  of  the  building,  and  containing  an  Express  agreement 
on  the  part  of  Ellis  &  Co.  to  complete  the  work  in  accordance  with  the  terms 
of  their  contract  for  $140,000  in  addition  to  what  had  already  been  paid  (with 
like  provision  for  payments  of  architects'  estimates  as  in  the  original  contract), 
and  "to  turn  over  said  building  fully  completed  to  said  Harrison  Building 
Company,  its  successors  or  assigns,  as  provided  in  said  contract,  hereby  waiv- 
ing all  rights  as  contractors,  or  otherwise,  to  any  lien  upon  said  building  as 
against  bonds  issued  by  said  building  company  or  the  mortgage  securing  the 
same,"  and  that  such  stipulation  should  operate  in  favor  of  any  person  or 
corporation  loaning  money  on  the  security  of  the  bonds. 

In  the  same  connection  an  agreement  was  made  between  Bills  &  Co.  and 
Knauss  &  Gamble,  real  estate  agents  and  officers  of  the  Harrison  Building  Com- 
pany, reciting  the  agreement  of  July  27,  1903,  before  referred  to,  and  provid- 
ing that  the  rebates  mentioned  should  be  paid  by  Ellis  &  Co.  to  Knauss  A 
Gamble  from  time  to  time,  and  that  the  fund  so  made  should  be  deposited  In 
the  Manufacturers'  &  Merchants'  Bank  (called  the  "M.  &  M.  Bank"),  and 
should  be  used  to  pay  Ellis  &  (Ik).'s  estimates  on  the  building  at  such  times 
and  in  such  manner  as  they  might  elect,  with  the  express  provision  that  the 
signing  by  Ellis  &  Co.  of  the  agreement  of  July  27,  1903,  should  not  release 
the  responsibility  of  the  principals  or  their  successors  on  the  original  contract 
with  Ellis  &  Co.  for  the  erection  of  the  building.  The  agreement  of  July 
27,  1903,  contained  a  reference  to  this  proposed  arrangement  with  Knauss 
&  Gamble  as  securing  "W.  H.  Ellis  &  Co.  in  the  payment  of  the  balance  of 
the  money  due  on  their  said  contract  for  said  building  in  addition  to  the 
amount  of  $140,000  stipulated  as  above."  In  connection  with  the  making  of 
these  contracts,  an  arrangement  was  made  between  the  building  company  and 
Knauss  by  which  the  building  company  issued  $175,0(X)  more  of  mortgage 
bonds,  which,  together  with  the  $115,000  of  bonds  previously  Issued  to  Har- 
rison, were  deposited  with  the  Columbus  Trust  &  Savings  Bank  as  collateral 
to  a  note  of  $190,000  executed  by  Knauss,  the  proceeds  of  which  were  to  be 
used  in  taking  up  the  temporary  loan  of  $23,(X)0  before  referred  to,  paying  the 
discount  upon  the  note  and  the  services  of  the  trust  company  and  providing 
the  $140,000  for  payment  to  Ellis  &  Co.,  the  balance  to  be  used  for  construc- 
tion expenses,  ground  rents,  and  taxes.  Up  to  March  7,  1904,  there  had  been 
'  paid  to  Ellis  &  (3o.  out  of  this  $140,000  fund  In  the  Columbus  Savings  Bank  & 
Trust  Company  $120,182.40,  leaving  in  that  fund  and  in  that  bank  $19,817.60. 
A  controversy  having  arLsen  over  the  construction  of  the  building,  Ellis  &  Co. 
filed  a  mechanic's  lien,  claiming  the  $300,000  provided  by  the  contract  plus 
$8,(XX)  for  alleged  extras,  and  giving  credit  for  payments  to  the  extent  of 
$244,204.85.  As  a  result  of  this  action  a  suit  was  begun  by  the  building  com- 
pany against  Ellis  &  Co.  in  the  state  court,  under  which  Ellis  &  Co.  were 
teniporarily  restrained  from  proceeding  with  the  erection  of  the  building. 
April  9,  1904,  a  stipulation  was  filed  in  the  suit  in  the  state  court  providing 
for  an  immediate  specification  by  the  architects  of  the  particulars  wherein 
the  building  failed  of  completion  according  to  the  contract,  for  an  immediate 
completion  of  the  building  by  Ellis  &  Co.  according  to  the  specifications  and 
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contract,  and  for  making  payments  to  the  subcontractors,  to  the  extent  of  the 
previously  unexpended  contract  price  plus  such  allowance  as  should  be  made 
by  the  architects  for  extras ;  and  providing  that  neither  the  right  of  Ellis  & 
Co.  to  claim  additional  compensation,  nor  the  right  of  the  building  company  to 
claim  that  the  work  and  materials  claimed  as  extras,  were  required  by  the  con- 
tract were  waived,  and  that  the  pending  suit,  as  well  as  the  rights  of  each 
party  under  the  contract,  including  such  status  as  the  Ellis  &  Ck>.  lien  might 
have,  should  be  unaflPected  by  the  arrangement  referred  to.  A  few  days  later 
the  architects  made  a  specification  of  the  details  in  which  the  building  failed 
of  completion  according  to  the  contract,  estimating  that  $10,890  was  required 
for  such  completion,  and  on  May  25, 1904,  gave  a  more  detailed  statement  spec- 
ifying numerous  particulars  in  which  the  building  was  incomplete.  Septem- 
ber 9,  1904,  Ellis  &  Co.  filed  a  second  claim  of  lien,  demanding  $37,293.01  for 
extras  in  addition  to  the  contract  price,  and  giving  credit  for  payments 
amounting  to  $243,254.85.  On  January  17,  1905,  the  $290,000  of  bonds  held 
by  the  bank  as  collateral  to  the  Knauss  loan  for  $190,000  were  bought  by  Har- 
rison for  $190,714.45.  This  was  done  to  prevent  a  sacrifice  of  the  $115,000  of 
bonds  owned  by  Harrison,  as  well  as  the  $175,000  pledged  with  it  under  the 
Knauss  agreement  The  foreclosure  suit  was  begun  January  6,  1906.  Subse- 
quently Sprague,  receiver  of  Ellis  &  Co.,  intervened  by  cross-bill  under 
leave  of  the  court,  and  later  the  subcontractors,  Esswein,  Winston,  Powell, 
and  the  Electric  Supply  &  Construction  Company  were  permitted  to  inter- 
vene. On  May  16, 1906,  a  decree  of  mortgage  foreclosure  was  made  (the  amount 
due  being  $326,153.02),  and  sale  of  the  premises  was  ordered  free  of  liens, 
the  fund  arising  from  the  mortgage  sale  to  be  substituted  for  the  mortgaged 
premises,  all  questions  of  priority  being  reserved  for  further  hearing. 

The  premises  were  sold  to  Harrison  under  the  decree  for  $150,000,  the 
sale  was  confirmed,  satisfaction  of  the  mortgage  ordered,  and  he  was  per- 
mitted to  retain  $50,000  of  the  purchase  price  for  application  upon  the  bonds 
(payment  of  the  remaining  $100,000  to  the  marshal  being  directed),  and  hear- 
ing was  had  upon  the  question  of  priority  of  liens.  The  trial  Judge  filed  an 
opinion,  under  which  decree  of  distribution  was  made.  The  court  held  the 
lien  of  Ellis  &  Co.  invalid,  upon  the  ground  that,  when  the  claim  of  lien  was 
tiled,  the  building  had  not  been  completed,  nor  had  it  been  approved  by  the 
architects  or  accepted  by  the  owner ;  and  upon  the  further  ground  that,  as  to 
the  claimed  extra  work,  none  was  done  in  accordance  with  the  require- 
ments of  the  contract.  In  that  there  was  no  written  agreement  between  the 
parties  authorizing  the  extra  work  or  payment  therefor,  or  any  evidence  to 
show  that  the  owner  by  any  act  or  conduct  on  his  part  waived  or  Is  estopped 
from  asserting  a  right  to  the  strict  performance  of  the  contract  In  respect  to 
extras.  The  court  also  found  that  the  building  was  never  completed,  and  that 
the  value  of  the  extra  work  was,  at  most,  but  a  few  hundred  dollars. 

It  was  further  held  that  the  liens  of  the  four  subcontractors  in  question 
were  valid  and  unaffected  by  the  failure  of  the  principal  contractors  to  com- 
plete their  contract ;  those  of  Esswein  ($5,040.63)  and  the  Electric  Supply  & 
Construction  Company  ($511.95)  being  held  to  antedate  the  mortgage  bonds, 
and  thus  to  be  payable  In  full  out  of  the  proceeds  of  the  mortgaged  premises, 
and  those  of  Winston  ($3,784.04)  and  of  Powell  ($10,157.50)  to  be  subsequent  to 
the  mortgage  and  payable  ratably  to  the  extent  of  $12,184.17,  as  part  of  the 
rebate  fund  deposited  in  the  M.  &  M.  Bank ;  which,  to  the  extent  stated,  the 
court  held  had  been  misappropriated  by  Ellis  &  Co.  to  the  detriment  of  the 
subcontractors,  and  without  their  consent.  The  balance  of  the  $150,000  re- 
maining above  the  payment  of  costs,  receiver's  expenses,  fees,  etc.,'wa8  required 
to  be  paid  to  Harrison  (as  the  holder  of  $290,000  of  the  bonds),  less  $10,000 
and  the  Interest  thereon  reserved  for  further  order,  on  account  of  a  conflict 
of  ownership  over  the  remaining  $10,000  of  bonds. 

The  only  appeal  taken  is  that  on  behalf  of  the  receiver  of  Ellis  &  Co.  Upon 
this  appeal,  no  question  is  made  as  to  the  decree  in  the  case  of  Winston,  and 
as  to  the  other  three  subcontractors  no  question  is  made  as  to  the  performance 
and  completion  of  their  work,  and  as  to  their  right  to  compensation  there- 
for; the  contention  being  that  they  are  not  entitled  to  liens  unless  Ellis  A 
Co.  are  so  entitled. 
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C.  South  worth  and  H.  L.  Rockel,  for  appellants 
J.  J.  Lentz  and  J.  E.  Bruce,  for  appellees. 

Before  LURTON  and  RICHARDS,  Circuit  Judges,  and  KNAP- 
PEN,  District  Judge. 

KNAPPEN,  District  Judge  (after  stating  the  facts  as  above).    A 
preliminary  question  is  presented  by  the  contention  of -appellant  that 
the  trial  court  erred  in  refusing  to  permit  him  to  file  a  motion  and 
affidavits   for  a  decree  in  his  favor  against  the  Harrison  Building  ^ 
Company  upon  the  pleadings. 

The  proposition  is  based  upon  this  situation :  The  answer  of  the 
Harrison  Building  Company  to  the  cross-bill  of  appellant  contained 
several  admissions,  grouped  in  eight  separately  numbered  paragraphs. 
The  ninth  paragraph  states  that : 

"This  defendant  denies  each  and  every  aUegatlon  and  averment  contained 
In  said  cross-bill  of  James  M.  Sprague,  receiver  of  W.  H.  Ellis  &  Co.,  not 
herein  expressly  admitted." 

The  appellant  filed  replication  to  this  answer,  and  went  to  hearing 
upon  pleadings  and  proofs.  The  record  indicates  that,  after  the  entry 
of  final  decree  against  appellant,  the  latter  moved  for  a  decree  9f  judg- 
ment against  the  Harrison  Building  Company  upon  the  pleadings,  and 
that  the  court  refused  to  permit  the  motion  and  affidavits  to  be  filed.. 
Regardless  of  the  fact  that  the  motion  seems  to  have  been  made  after 
final  decree,  the  action  of  the  court  was  proper.  If  appellant  regard- 
ed the  answer  as  insufficient,  he  should  have  excepted  to  it  upon  that 
ground.  Having  replied  to  it,  and  having  gone  to  hearing,  it  is  too 
late  to  raise  the  question  of  the  technical  insufficiency  of  the  answer, 
as  that  it  was  too  general.  1  Bates  on  Federal  Equity  Procedure,  § 
350,  and  following;  General  Equity  Rule  61.  It  is  true  that  by  join- 
ing issue  upon  the  answer  its  legal  sufficiency  as  a  defense  is  no  long- 
er conclusively  admitted,  but  the  facts  stated  and  determined  avail  the 
defendant  "as  far  as  in  law  and  equity  they  ought  to  avail  him." 
General  Equity  Rule  '33;  Green.v.  Bogue,  158  U.  S.  478,  600,  15  Sup. 
Ct.  975,  39  L.  Ed.  1061 ;  Butler  Bros.  Shoe  Co.  v.  U.  S.  Rubber  Co., 
156  Fed.  1,  5,  84  C.  C.  A.  167.  But  an  exception  to  the  answer  for 
insufficiency  raises  not  the  question  of  the  insufficiency  of  the  facts 
stated  in  the  answer  in  point  of  law,  as  a  defense  to  the  action,  but 
only  the  question  as  to  whether  sufficient  discovery  has  been  made 
by  the  defendant,  or  the  averments  fully  answered,  or  questions  relat- 
ing to  scandal  or  impertinence  (Pennsylvania  Co.  v.  Bay  [C.  C]  138 
Fed.  203,  206),  and  general  equity  rule  61  expressly  provides  that,  if 
no  exception  for  insufficiency  be  made  to  the  answer  within  the  time 
provided  by  that  rule,  "the  answer  shall  be  deemed  and  taken  to  be 
sufficient." 

At  the  outset  we  are  confronted  with  the  important  question  of  the 
effect  of  the  waiver  of  the  mechanic's  lien  contained  in  the  agreement 
of  July  27,  1903.  The  language  of  the  waiver  is  clear  and  explicit. 
It  declares  that  the  contractors  waive  "all  rights  as  contractors  or  oth- 
erwise to  any  liens  upon  said  building  as  against  the  bonds  issued 
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by  said  building  company  or  the  mortgage  securing  the  same."  It  is 
not  contended  that  this  contract  did  not  create  a  waiver  of  the  right 
to  a  mechanic's  lien,  nor  could  such  contention  well  be  made.  As 
was  said  by  Mr.  Justice  Miller  in  Grant  v.  Strong,  18  Wall.,  624,  21 
L.Ed.  859: 

"The  question  whether  a  lien  is  obtained,  or  is  displaced  when  it  once 
attaches,  is  largely  a  matter  of  intention  to  be  inferred  from  the  acts  of  the 
parties  and  all  the  surrounding  circumstances." 

See,  also,  McMurray  v.  Brown,  91  U.  S.  257,  23  L.  Ed.  321,  and 
cases  there  cited;  Central  Trust  Co.  v.  Richmond,  N.  I.  &  B.  R.  R. 
Co.,  68  Fed.  90,  15  C.  C  A.  273,  41  L.  R.  A.  458. 

Appellant's  proposition  is,  however,  that  this  waiver  was  conditioned 
upon  the  application  to  the  contractors'  claims  of  the  special  rebate 
fund  provided  to  be  deposited  in  the  M.  &  M.  Bank ;  that  in  violation 
of  this  condition,  and  without  the  consent  or  acquiescence  of  Ellis  & 
Co.,  Harrison  caused  to  be  drawn  from  the  rebate  fund  in  the  M.  & 
M.  Bank  the  ainount  represented  by  building  estimate  No.  15,  viz., 
$17,104.17,  less  $5,000  deducted  for  rebates,  and  later  caused  the 
voucher  to  be  cashed  from  the  $140,000  fund  in  the  Columbus  Sav- 
ings Bank  &  Trust  Company;  and  that  the  result  of  this  misappropria- 
tion of  the  special  security  set  aside  for  the  payment  of  appellant's 
.  demands  is  an  abrogation  of  the  waiver  of  the  lien  and  restores  ap- 
pellant to  all  rights  of  lien  existing  in  the  absence  of  such  waiver. 

It  may  be  conceded  that  such  misappropriation,  if  established,  would 
abrogate  the  waiver  in  whole  or  in  part.  Chicago  &  Alton  R.  R.  Co. 
V.  Union  Rolling  Mill  Company,  109  U.  S.  702,  3  Sup.  Ct  594,  27  L. 
Ed.  1081 ;  Van  Stone  v.  Stillwell  &  Bierce  Manufacturing  Company, 
142  U.  S.  128,  12  Sup.  Ct.  181,  35  L.  Ed.  961 ;  Central  Trust  Com- 
pany V.  Richmond,  N.  I.  &  B.  R.  R.  Co.,  68  Fed.  90,  15  C.  C  A.  273, 
41  L.  R.  A.  458 ;  McMurray  v.  Brown,  91  U.  S.  257,  23  L.  Ed.  321. 
But  whether  entirely,  or  merely  to  the  extent  of  such  misappropria- 
tion, is  immaterial,  in  the  view  we  take  of  the  case.  The  burden  of 
proof  is  clearly  upon  appellant  to  establish  the  fact  of  the  alleged  mis- 
appropriation, as  against  the  rights  of  Ellis  &  Co.  The  trial  judge 
did  not  pass  upon  the  question  as  concerning  the  rights  of  Ellis  &  Co., 
out  did  hold  that  there  was  a  misappropriation  of  at  least  $12,104.17 
by  the  building  company,  as  against  the  subcontractors,  upon  the 
ground  that  Harrison  had  received  secret  rebates  from  Ellis  &  Co., 
to  the  extent  of  $23,649.24,  to  the  prejudice  of  the  subcontractors, 
and  that  the  building  company  got  the  benefit  of  these  rebates  to  the 
extent  of  $12,104.17,  thus  depleting  the  sum  available  for  the  l)enefit 
of  the  subcontractors. 

An  examination  of  the  record  fails  to  satisfy  us  that  there  was  a 
misappropriation  of  which  Ellis  &  Co.  can  complain.  The  testimony 
of  Kennedy,  a  member  of  the  firm  of  Ellis  &  Co.,  is  to  the  effect  that 
the  voucher  for  $17,104.17,  which  is  the  one  in  question,  was  receipted 
for  "on  the  $300,000  contract" ;  that  it  was  in  the  same  form  as  those 
paid  from  the  $140,000  fund;  that  on  its  presentation  to  Knauss  & 
Gamble  the  latter  "gave  their  own  individual  check  on  the  M.  &  M. 
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Bank"  for  that  amount,  less  $5,000 — ^this  deduction  being  not  on  ac- 
count  of  the  rebates  which  made  up  the  fund  of  $60,000,  but  on  ac- 
count of  the  commission  for  negotiating  the  ground  rent  lease.  This 
check  was  apparently  given  February  2, 1904.  He  testified  that  Knauss 
&  Gamble  agreed  "to  hold  the  voucher  as  against  Ellis  &  Co.,"  and  not 
collect  it  from  the  Columbus  Savings  Bank  &  Trust  Company,  later 
testifying  that  "they  [Knauss  &  Gamble]  understood  the  circumstan- 
ces, but  they  wanted  to  draw  out  of  that  fund,"  meaning,  as  we  un- 
derstand, the  fund  in  the  Columbus  Savings  Bank  &  Trust  Company. 
Knauss  denies  any  knowledge  or  recollection  of  an  arrangement  that 
the  voucher  should  not  be  drawn  from  the  $140,000  fund  in  the  same 
way  that  other  like  vouchers  were  drawn.  Gamble  did  not  testify. 
The  check  on  the  M.  &  M.  Bank  was  not  produced.  It  does  not  ap- 
pear whether  or  not  Knauss  &  Gamble  had  more  than  one  account 
at  the  M.  &  M.  Bank.  The  check  may  have  been  drawn  from  the* 
rebate  fund,  but  Kennedy's  testimony,  that  the  check  given  by  Knauss 
&  Gamble  was  "their  own  individual  check  on  the  M.  &  M.  Bank," 
does  not  satisfy  us  that  the  check  in  question  was  drawn  against  the 
rebate  fund.  Taken  altogether,  it  appears  to  us  quite  as  consistent 
with  the  construction  that  there  was  not  enough  in  the  rebate  fund 
to  pay  the  voucher,  that  it  was  accordingly  paid  from  Knauss  & 
Gamble's  individual  account,  and  that  what  JKennedy  wanted  was 
that  Knauss  &  Gamble  should  hold  the  voucher  until  there  should 
be  enough  in  the  rebate  fund  to  pay  it.  It  may  be  that  it  was  drawn 
against  the  rebate  fund,  and  that  a  double  payment  was  made  to  the 
extent  of  $12,104.17,  and  that  a  misappropriation  of  that  amount  was 
effected  without  the  consent  of  Ellis  &  Co.  We  can  only  say  that 
we  are  not  satisfied  from  the  testimony  that  appellant  has  sustained 
the  burden  of  proving  that  there  was  such  double  payment  or  such 
misappropriation. 

It  is  further  contended  that  the  waiver  was  abrogated  by  an  al- 
teration of  the  contract  subsequent  to  the  agreement  of  July  27,  1903, 
so  that  the  proposal  embodied  in  that  contract  was  not  complied  with. 
We  cannot  assent  to  the  proposition  that  the  building  contract  con- 
templated by  the  agreement  of  July  27,  1903,  is  proven  to  have  been 
so  altered  as  to  abrogate  the  express  waiver  of  Hen  as  against  the 
bondholders.  The  original  contract  apparently  contemplated  extras 
by  forbidding  compensation  for  the  same,  "except  that  written  agree- 
ment therefor  be  first  signed  and  the  said  extra  charges  agreed  to  in 
writing  by  the  said  party  of  the  first  part,  or  his  successors  or  as- 
signs, and  agreed  to  by  said  second  party's  bondsmen."  The  agree- 
ment of  July  27,  1903,  contains  nothing  to  the  contrary.  On  the  other 
hand,  it  evidently  contemplated  that  extras  woujd  be  required  beyond 
the  specifications  of  the  original  contract,  for  it  recited  that  "the 
amount  borrowed  on  said  bonds  may  be  insufficient  to  pay  for  the 
entire  completion  of  said  building."  Inasmuch  as  at  least  $100,000 
appears  to  have  been  paid  before  July  27,  1903,  the  $140,000  deposit- 
ed in  the  Columbus  Savings  Bank  &  Trust  Company  would  have 
been  sufficient  to  pay  the  remainder  of  the  original  net  contract  price 
of  $240,000,  and  Kennedy's  testimony  seems  id  treat  the  $140,000 
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fund  as  applicable  "to  the  $300,000  contract."  Unless,  therefore,  ex- 
tras were  contemplated,  there  was  no  apparent  need  of  providing  an 
additional  fund  out  of  the  rebates.  But,  regardless  of  this  considera- 
tion, we  are  unable  to  see  how  there  could  have  been  any  alteration 
of  the  contract  without  the  consent  of  Ellis  &  Co.  If  they  consented 
to  such  alteration,  clearly  they  cannot  predicate  an  abrogation  of  the 
waiver  upon  an  alteration  so  assented  to.  If  there  was  no  assent  by 
them,  there  could  have  been  no  alteration  binding  upon  them,  and 
so  no  abrogation. 

The  consideration  that  the  lien  of  the  principal  contractors  has 
failed  of  establishment  by  reason  of  their  express  waiver  thereof  does 
not  necessarily  affect  the  status  of  the  liens  of  the  subcontractors. 
Conceding,  for  the  purposes  of  this  opinion,  at  least,  that  under  the 
present  Ohio  statutes  (Rev.  St.  Ohio  1906,  §§  3184r-3195)  the  subcon- 
tractors' lien  cannot,  except  under  circumstances  not  here  material, 
take  precedence  of  the  lien  of  the  principal  contractor,  and  notwith- 
standing the  fact  that  the  personsd  liability  of  Ellis  &  Co.  to  the 
subcontractors  is  made  by  the  contracts  to  depend  upon  the  making 
of  payments  to  the  former  by  the  owner,  as  held  by  this  court  in  Re 
Ellis, '143  Fed.  103,  74  C.  C.  A.  297,  there  is  no  inconsistency,  un- 
der the  circumstances  here  presented,  between  the  awarding  of  a  lien 
to  the  subcontractors  and  the  denial  of  a  lien  to  the  principal  con- 
tractor. It  is  sufficient  to  say  that  it  is  not  denied  that  the  subcon- 
tractors have  fully  completed  their  contracts  and  are  equitably  entitled 
to  compensation  therefor;  that  neither  the  owner  nor  the  bondhold- 
ers are  here  complaining  of  the  awarding  of  liens  to  the  subcontract- 
ors; and,  if  Ellis  &  Co.  are  to  be  denied  a  lien  because  they  waived 
it,  they  cannot  well  complain  that  their  subcontractors  have  been  sub- 
stituted in  their  place  to  the  extent  stated. 

It  being  determined  that  no  lien  in  favor  of  Ellis  &  Co.  exists,  the 
questions  of  accounting  need  not  be  settled  here.  The  decr.ee  of  the 
court  below  is  affirmed,  upon  the  ground  that  the  waiver  of  Ellis  & 
Co.  was  effectual  as  to  the  mortgage  bondholders,  but  without  prej- 
udice to  any  and  all  suits  now  pending  or  which  may  hereafter  be 
brought  between  the  appellant  or  Ellis  &  Co.  and  the  Harrison  Build- 
ing Company  and  William  P.  Harrison,  either  or  both,  with  respect 
to  liability  under  the  contracts  in  question;  and  without  prejudice  to 
the  rights  of  the  defendants,  Winston  and  Powell,  to  maintain  suit 
for  whatever  amount  of  their  respective  claims  may  not  have  been 
satisfied  under  the  decree  in  this  cause. 

NOTE. — ^The  following  is  the  opinion  of  Thompson,  District  Judge  : 

THOMPSON,  District  Judge.  This  suit  was  brought  by  the  Provident  Sav- 
ings Bank  &  Trust  Company  against  the  Harrison  Building  Company  to  fore- 
close a  mortgage  upon  certain  real  estate  in  the  city  of  Columbus,  Ohio,  con- 
sisting of  a  leasehold  for  9Q  years,  renewable  forever,  upon  which  there  is  a 
12-story  office  building.  They  were  the  only  parties  to  the  suit.  Afterwards 
Sprague,  receiver  of  W.  H.  Ellis  ft  Co.,  a  partnership,  which  as  contractor 
erected  the  office  building,  and  certain  subcontractors,  claiming  to  have  me- 
chanics' liens  upon  said  building,  were  permitted  to  intervene  and  set  up  their 
liens,  and  others  claiming  to  have  rights  and  interests  in  the  property  were 
also  permitted  to  intervene  and  set  up  their  claims.    Some  of  the  interveners 
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haye  not  only  filed  Intervening  petitions,  but  also  cross-bills  covering  the  same 
matters,  presumably  being  in  doubt  as  to  the  form  and  style  of  the  pleading 
required. 

Intervention  is  "the  admission,  by  leave  of  the  court,  of  a  person  not  an 
original  party  to  pending  legal  proceedings  by  which  such  person  becomes  a 
party  thereto  for  the  protection  of  some  right  or  interest  alleged  by  him  to 
be  affected  by  such  proceedings."  Bouvler*s  Law  Dictionary,  1114.  A  cross- 
bill Is  a  mere  auxiliary  suit,  and  must  touch  the  matters  in  question  in  the 
original  bill.  If  it  concerns  matter  different  from  the  original  bill.  It  Is  not 
a  cross-bill.  Cross  v.  De  Valle,  1  Wall.  1,  17  L.  Ed.  515;  Rubber  Co.  v. 
Goodyear,  9  Wall.  807,  19  L.  Ed.  587.  Here  the  interveners  by  their  cross-bills 
do  not  touch  the  matters  in  question  in  the  original  bill,  but  only  seek  the 
protection  and  enforcement  of  the  liens  which  they  set  up.  They  do  not  ques- 
tion the  right  of  the  complainant  to  foreclose  Its  mortgage  and  bring  the 
property  to  sale,  but  intervene  to  set  up  their  own  liens  and  have  them  pro- 
tected and  their  priorities  recognized.  Original  defendants  or  defendants 
brought  into  the  suit  as  proper,  necessary  or  indispensable  parties  may  file 
cross-bills,  but  those  who  are  not  necessary  or  indispensable  parties,  who  by 
leave  of  the  court  are  permitted  to  come  in  for  the  protection  of  their  rights 
and  interests  in  the  subject  of  the  litigation,  would  best  describe  themselves 
as  Intervening  petitioners,  presenting  their  claims  by  intervening  petitions. 
Here  the  subcontractors  were  not  necessary  or  indispensable  parties,  and,  had 
they  not  come  in,  their  liens  would  not  have  been  discharged  by  the  sale 
of  the  property  in  the  foreclosure  suit  by  the  complainant,  but  would  continue 
against  the  property  in  the  hands  of  the  purchaser.  Eisswein  and  Winston, 
by  leave  of  the  court,  filed  intervening  petitions,  and  without  the  leave  of 
the  court  also  filed  cross-bills,  and  Powell  and  the  Electric  Supply  &  Con- 
struction Company  filed  cross-bills.  The  cross-bills  of  Essweln  and  Winston 
will  be  stricken  from  the  files  and  the  cross-bills  of  Powell  and  the  Electric 
Supply  &  Construction  Company  will  be  treated  as  intervening  petitions. 

The  **Second  Defense"  of  the  answer  of  the  Harrison  Building  Company  to 
the  cross-bill  of  James  M.  Sprague,  receiver  of  W.  H.  Ellis  &  Co.,  sets  up  the 
pendency  in  the  court  of  common  pleas  of  Franklin  county,  Ohio,  of  a  suit  by 
W.  H.  Ellis  &  Co.  against  the  Harrison  Building  Company  and  others,  in 
which  it  is  alleged  that  the  petitioner  states  the  same  identical  cause  of  action 
as  is  contained  in  the  said  cross-bill  of  James  M.  Sprague,  receiver  herein; 
that  the  Harrison  Building  Company,  by  cross-petition  in  said  cause,  asks 
judgment  against  W.  H.  Ellis  &  Co.  for  $60,000,  and  that  W.  H.,  Ellis  &  Co., 
against  the  objection  of  the  Harrison  Building  Company,  on  May  10,  1906, 
dismissed  said  suit  without  prejudice  to  its  right  to  bring  a  new  action,  and 
then  alleges  that  18  persons,  partnerships,  and  corporations  named,  have 
some  interest  in  the  property,  and  prays  that  all  proceedings  In  this  court 
be  stayed  pending  the  proceedings  in  the  state  court,  and  that  the  18  persons, 
partnerships,  and  corporations  named  be  made  parties  to  this  suit,  and  that 
process  issue  against  them.  To  this  "Second  Defense"  a  demurrer  has  been 
interposed  by  W.  H.  Knauss  and  John  T.  Gamble  and  Knauss  &  Gamble, 
two  of  the  persons  and  one  of  the  partnerships  named,  upon  the  ground, 
among  other  things,  of  multifariousness.  It  is  entitled  the  "Joint  and  Several 
Demurrer  of  W.  H.  Knauss  and  John  T.  Giimble  and  Knauss  &  Gamble, 
Partners,  to  the  Answer  and  Cross-Bill  of  the  Harrison  Building  Company," 
but  the  text  shows  that  it  was  directed  against  the  so-called  "Second  Defense." 
The  character  of  the  pleading,  however,  would  justify  the  court  in  acting  up- 
on its  own  initiative.  This  pleading  does  not  show  that  the  persons,  part- 
nerships, and  corporations  named  are  necessary  or  indispensable  parties  to  the 
pending  controversy,  and,  as  it  was  filed  after  the  sale  and  the  confirmation 
of  the  sale  of  the  property,  It  is  difficult  to  comprehend  what  interest  the 
Harrison  Building  Company  has  in  bringing  them  before  the  court  Any 
liens  or  interests  they  may  have  upon  or  in  the  property  have  not  been  Im- 
paired or  destroyed  by  the  sale,  and  the  purchaser,  W.  P.  Harrison,  who  took 
the  property  subject  thereto,  has  not  asked  that  they  be  brought  in.  Nor  can 
this  court  arbitrarily  stay  the  proceedings  in  this  suit  to  await  the  proceed- 
ings in  the  state  court  in  the  action  by  the  Harrison  Building  Company  against 


Digitized  by  VrrOOQlC 


SPRAOUE  V.  PROVIDENT  SAYINGS  *  TRUST  CO.  457 

W.  H.  Ellis  ft  Co.,  presumably  to  recover  damages  for  a  breach  of  the  con- 
tract for  the  construction  of  the  building  in  question.  The  demurrer,  therefore, 
will  be  sustained  to  the  so-called  "Second  Defense/'  and  the  coats  incurred 
In  serving  process  upon  said  persons*  partnerships,  and  corporations  and  all 
costs  incident  thereto,  will  be  charged  against  the  Harrison  Building  Ck>m- 
pany. 

February  9,  1905,  the  Harrison  Building  Oompany  made  an  assignment  of 
Its  property  for  the  benefit  of  its  creditors,  which  was  filed  In  the  probate 
court  of  Franklin  county,  Ohio,  to  be  administered,  and  on  February  14,  3905, 
W.  P.  Harrison  brought  suit  in  the  court  of  common  pleas  of  Franklin  county, 
Ohio,  against  Alexis  Cope,  the  assignee,  to  set  aside  the  assignment,  which  was 
done  upon  the  execution  of  a  bond  in  the  sum  of  $150,000,  conditioned  to  pay 
the  debts  of  the  Harrison  Building  Company,  including  costs  of  administration 
in  the  probate  court,  and  also  Including  attorney  fees.  For  the  reasons  stated 
in  memorandum  opinion  of  November  1,  1906,  the  demurrers  of  plaintiff  to 
the  cross-petitions  of  Cope  and  Sheets  will  be  sustained. 

The  pleading  entitled,  ''Amended  and  Supplemental  Answer  and  Cross-Bill 
of  the  Harrison  Building  Company  to  the  Cross-Bill  of  James  M.  Sprague, 
Receiver  of  W.  H.  Ellis  8a  Company,"  was  filed  out  of  rules  and  without  leave 
of  the  court,  and  was  not  brought  to  the  attention  of  the  court  at  the  final 
hearing  of  the  case,  nor  was  evidence  offered  in  support  of  It,  and  the  mat- 
ters therein  set  up  are  irrelevant  to  the  matters  in  controversy  and  the  mo- 
tion of  Sprague,  receiver,  to  strike  it  from  the  files  will  be  sustained. 

Rulings  of  the  Court  Upon  Admission  of  Evidence. 

The  objections  to  the  admission  of  evidence  numbered  in  pencil  in  the 
stenographer's  report  of  the  testimony  1,  2,  3,  4,  5,  6,  7,  8.  9,  11,  12,  13,  14,  15, 
16,  17,  18,  19,  20,  22,  23,  24,  26,  27,  28,  29,  30,  31.  and  32,  are  overruled  and 
those  numbered  21,  21 1^,  25,  and  33  are  sustained. 

The  Claim  of  the  Contractor. 

November  14,  1901,  W.  H.  Ellis  &  Co.  contracted  to  erect  and  construct  a 
12-8tory  office  building  for  Joseph  E.  Blackburn  "or  for  his  successors  or  as- 
signs in  interest,"  in  strict  and  careful  accordance  with  plans  and  specifica- 
tions to  be  prepared  by  the  architect,  and  to  furnish  all  material  of  every  kind 
and  description  necessary  therefor,  and  for  which  Blackburn  or  his  succes- 
sors or  assigns  were  to  pay  W.  H.  Ellis  ft  Co.  the  total  sum  of  $300,000  In 
monthly  installments,  upon  the  certificate  of  the  architect  of  the  work  done 
And  materials  furnished  during  the  preceding  month,  the  final  installment  to 
be  $30,000,  but  not  to  be  paid  "until  after  thirty  days  from  the  final  com- 
pletion of  the  building,  final  approval  of  the  architect  and  acceptance  by  the 
owner."  March  18,  1902,  Joseph  E.  Blackburn  assigned  his  interest  In  the 
contract  and  property  to  W.  P.  Harrison,  who  on  July  2,  1902,  assigned  the 
same  to  the  Harrison  Building  Company,  a  corporation  organized  April  10, 
1902,  for  that  pmrpose. 

Installments  were  paid  from  time  to  time  as  the  work  progressed,  until  a 
controversy  arose  as  to  whether  the  building  had  been  completed  in  accord- 
ance with  the  terms  of  the  contract,  and  thereupon,  on  April  9,  1904,  in  a  suit 
pending  in  the  court  of  common  pleas  of  Franklin  county,  Ohio,  in  which  the 
Harrison  Building  Company  was  plaintiff  and  W.  H.  Ellis  &  Co.  and  others 
were  defendants,  a  written  stipulation  was  signed  and  filed  by  the  parties,  by 
which  it  was  agreed  that  Samuel  Hannaford  &  Sons,  architects,  in  charge 
of  the  construction  of  the  building  should  forthwith,  in  writing,  •  specify 
wherein  they  claimed  that  the  building  had  not  been  completed  in  accord- 
ance with  the  terms  of  the  contract,  and  that  a  copy  of  such  specifications 
should  be  delivered  to  W.  H.  Ellis  &  Co.  at  as  early  a  date  as  possible,  and 
that  within  three  days  succeeding  the  delivery  of  such  copy  W.  H.  BHis  ft 
Co.  should  advise  the  Harrison  Building  Company  in  writing  of  their  objec- 
tions, if  any  they  might  have,  to  the  claim  made  by  such  architects,  and  W. 
H.  Ellis  ft  Co.,  Irrespective  of  their  disagreement,  If  any  they  had  with  the 
claims  of  such  architects,  should  as  speedily  as  practicable  complete  the  build- 
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ing  ill  nrcordance  with  the  Bpeclflcations  and  contract,  not  waiving,  however, 
any  right  they  might  have  to  compensation  for  extra  work,  and  the  Harri- 
son Building  Company  not  waiving  its  rights  to  claim  and  assert  that  such 
work  and  materials  were  required  to  be  done  and  furnished  by  the  con- 
tractor. This  stipulation  was  filed  subsequent  to  the  filing  by  W.  H.  Ellis  & 
Co.  of  the  affidavit  for  a  mechanic's  lien.  The  architects  thereupon,  in  April, 
made  an  examination  of  the  building  and  made  a  report,  which  was  objected 
to  by  W.  H.  Ellis  &  Co.  as  being  too  general  in  its  terms,  and  afterwards,  on 
the  20th  and  21st  days  of  May,  1904,  made  a  further  investigation,  and  on 
the  25th  of  that  month  made  a  specific  report,  taking  up  the  building,  room 
by  room  and  Item  by  item,  which  was  delivered  to  W.  H.  Ellis  &  Co.,  and 
which,  or  a  copy  thereof,  was  put  in  evidence  and  shows  hundreds  of  items 
required  by  the  contract  which  was  then  unfinished. 

(1)  Did  the  contract  of  July  27,  1903,  supersede  the  original  contract?  -  Was 
the  right  of  the  contractor  to  a  mechanic's  lien  restored  by  a  violation  of  the 
contract  of  July  27,  1903,  by  the  owner?  The  original  contract  was  not  super- 
seded by  the  contract  of  July  27,  1903,  but  only  modified  as  to  the  considera- 
tion ;  the  latter  contract  providing  that  W.  H.  Ellis  &  Co.  "will  complete  the 
work  on  said  building  in  accordance  with  the  terms  thereof  for  the  sum  of 
$140,000,  in  addition  to  sums  already  paid.  Said  sum  to  be  paid  on  esti- 
mates to  be  made  by  the  architect  during  the  progress  of  said  work  as  pro- 
vided in  said  contract  for  said  building;  and  to  turn  over  said  building  fully 
completed  to  said  Harrison  Building  Company,  its  successors  or  assigns,  as 
provided  in  said  contract.  ♦  ♦ .  *  In  addition  to  the  consideration  above 
named  for  the  making  of  the  aforesaid  stipulations,  a  further  stipulation  has 
been  made,  and  which  is  hereby  acknowledged,  whereby  W.  H.  Knauss  and  J. 
T.  Gamble  have  for  the  Harrison  Building  Company  secured  or  agreed  to 
secure  W.  H.  Ellis  ft  C<)mpany  in  the  payment  of  the  balance  of  the  money 
due  on  their  contract  for  said  building  In  addition  to  the  amount  of  $140,000.00 
stipulated  as  above."  Was  there  a  violation  of  the  contract  of  July  27,  1903, 
by  the  owner?  The  rebates  of  $5,000  monthly  (see  the  two  agreements  of 
W.  H.  Ellis  &  Co.  and  Joseph  E.  Blackburn,  of  November  14,  1901,  and  agree- 
ment of  W.  H.  Ellis  &  Co.  and  Knauss  &  Gamble,  of  August  4,  1903)  were  to 
be  deposited  in  the  M.  &  M.  Bank,  and,  when  sufficient  to  pay  an  estimate, 
Knauss  &  Gamble  were  to  give  their  check  therefor  on  the  M.  ft  M.  Bank, 
and  with  reference  to  the  payment  of  Estimate  15,  for  $17,104.17,  Kennedy, 
upon  examination  in  chief,  testified  as  follows: 

"Mr.  Gamble  was  present  when  I  delivered  the  voucher  to  him.  There  was 
an  agreement  whereby  a  certain  amount  of  money  was  to  be  deposited  in  the 
M.  &  M.  Bank,  and,  when  that  money  had  accumulated  to  a  sufiicient  amount 
to  take  care  of  his  architect's  estimate,  that  they  were  to  give  us  their  check 
on  the  M.  ft  M.  Bank,  and,  when  this  voucher  was  presented,  I  demanded 
that  check,  and  the  percentage  which  was  to  go  to  the  owner  on  their  original 
contract  reduced  the  amount  of  this  estimate  to  a  trifie  over  $12,000 — I  can't 
recollect  just  the  exact  amount — and  when  this  estimate  was  signed,  receipt- 
ed for  by  me,  Knauss  ft  Gamble  gave  their  own  individual  check  on  the  M. 
ft  M.  Bank,  and  they  agreed  to  hold  this  voucher  as  against  Ellis  ft  Co.,  to  not 
collect  it  from  the  Columbus  Savings  Bank  Sa  Trust  Company." 

And  upon  cross-examination  he  testified  as  follows: 

"Q.  You  spoke  about  a  balance,  I  think  about  $5,000,  that  you  didn't  get, 
being  something  that  was  to  go  to  them  on  the  contract,  that  was  a  rebate 
that  they  were  to  receive  on  the  Ellis  ft  Co.  contract? 

"A.  That  was  a  rebate  they  were  to  receive  on  the  original  contract." 

Mr.  Huling*s  testimony  as  to  what  Gamble  said  about  the  $17,104.17  vouch- 
er being  delivered  to  Knauss  ft  Gamble  to  cover  advances  theretofore  made 
is  mere  hearsay  and  cannot  be  considered.  Gamble  was  not  called  to  testify, 
and  Knauss'  recollection  of  the  transaction  was  very  indistinct 

It  is  not  questioned  but  that  Kennedy  received  the  $12,104.17  as  contemplat- 
ed and  provided  for  by  the  said  agreements  of  W.  H.  Ellis  ft  Co.  and  Joseph 
E.  Blackburn  and  W.  H.  Ellis  ft  Co.  and  Knauss  ft  Gamble,  nor  can  it  be 
questioned  that  Knauss  or  the  Harrison  Building  Company  received  the  $17,- 
104.17  out  of  the  $140,000  set  apart  for  W.  H.  Ellis  ft  Co.    It  follows  that  the 
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Harrison  Building  Company  wrongfully  appropriated  at  least  $12,104.17  of  the 
moneys  deposited  in  the  Columbus  Savings  Bank  &  Trust  Company. 

But  in  the  view  which  the  court  takes  of  the  case  it  is  not  necessary  to  de- 
termine whether  the  wrongfol  appropriation  Yty  the  Harrison  Building  Com 
pany  of  the  $12,104.17  would  release  the  waiver  and  restore  to  the  contractor 
the  right  to  a  mechanic's  lien. 

(2)  Did  the  contractor  do  extra  work,  and,  if  so,  was  it  done  in  accordance 
with  the  requirements  of  th^  contract?  The  evidence  bearing  upon  this  point 
is  found  in  the  testimony  of  the  witnesses  Hannaford  and  Kennedy,  and  the 
account  attached  to  the  affidavit  for  a  mechanic's  lien  filed  by  W.  H.  Ellis  & 
Co.  September  9,  1904.  The  weight  of  the  evidence  shows  that  the  only  extra 
work  done  was  in  making  some  changes  in  the  partitions  on  the  tenth 
floor,  reducing  the  number  of  rooms  provided  for  in  the  drawings  under  which 
tlie  building  was  constructed.  If  this  work  is  covered  in  the  account  by  the 
items  set  forth  under  the  head  "Remodeling  Tenth  Floor,"  the  cost  thereof 
would  be  $45.31,  and,  if  it  covers  the  first  seven  pages  of  the  account,  less  the 
first  seven  items  of  the  first  page,  the  two  items  of  the  fifth  page  for  work  on 
the  second  and  twelfth  floors,  and  the  last  five  items  on  the  sixth  page  for 
work  done  on  the  elevator  shaft,  the  cost  would  amount  to  $873.71.  The  fol- 
lowing items  of  the  account  do  not  represent  work  and  labor  done  and  ma- 
terial furnished  for  the  construction  of  the  building  under  the  contract,  and 
do  not  furnish  the  subject-matter  of  a  mechanic's  lien,  namely:  Pud,  water, 
and  labor  furnishing  heat  for  tenants,  $1000;  damage  to  boiler  since  court  is- 
sued injunction,  $500;  additional  elevator  pump,  if  required,  and  supplying  one 
passenger  with  safe-lifting  device,  $1,500;  mail  chute,  if  ordered,  $1,500;  ex- 
pense on  account  of  injunction  suit,  $1,000 ;  15  per  cent  profit  for  maintaining 
business,  office  rent,  stenographers,  liability  insurance,  bond,  incidental,  and 
traveling  ^penses,  legal  services,  etc.,  $1,797.35;  difference  in  cost  of  building 
between  original  drawings  and  specifications  and  the  detail  plans  and  speci- 
fications from  which  the  building  was  constructed,  $20,000 ;  10  per  cent,  profit, 
$3,377.97— making  a  total  of  $30,675.30. 

But  if  extra  work  was  done,  little  or  much,  it  was  not  done  in  accordance 
with  the  requirements  of  the  contract,  which  provides  '*that  no  deviation  shall 
be  made  in  the  matter  of  compensation  herein  and  no  charges  made  or  claim 
presented  for  extras  or  for  any  other  matters  claimed  to  be  outside  of  the 
contract,  plans  and  specifications,  excepting  that  written  agreement  therefor 
be  first  signed  and  the  said  extra  charges  agreed  to  in  writing  by  the  said 
party  of  the  first  part,  or  his  successors  or  assigns,  and  agreed  to  by  the  said 
second  party's  bondsmen."  There  was  no  written  agreement  between  the  par- 
ties authorizing  the  extra  work  or  payment  therefor,  nor  is  there  any  evidence 
to  show  that  the  owner  by  any  act  or  conduct  on  his  or  its  part  waived  or 
is  estopped  from  asserting  the  right  to  a  strict  performance  of  the  contract 
in  respect  to  extra  work. 

(3)  Was  the  building  completed,  finally  approved  by  the  architect,  and  ac- 
cepted by  the  owner,  as  required  by  the  contract?  The  contract  provides  that 
"the  final  ten  (10)  per  cent  of  said  purchase  price,  to  wit  thirty  thousand 
($30,000.00)  dollars,  shall  not  be  paid  until  after  thirty  days  from  the  final 
completion  of  the  building,  final  approval  by  the  architect  and  acceptance 
by  the  said  party  of  the  first  part." 

Sprague,  the  receiver  of  W.  H.  Ellis  &  Co.,  claims  that  the  building  was 
completed  May  19,  1904,  but  the  report  of  the  architect  shows  conclusively 
that  it  was  not  then  completed.  The  evidence  shows  that  the  intervening  sub- 
contractors completed  their  work  at  the  times  following,  namely:  The  Toledo 
Wire  &  Iron  Works  Company  between  the  10th  and  15th  of  August,  1904; 
Samuel  A.  Esswein  on  June  21,  1904 ;  the  Electric  Supply  &  Construction  0)m- 
pany  on  August  17,  1904;  and  Thomas  H.  Winston  on  September  22,  1904. 
And  the  architect  Hannaford,  testifies  positively  that  the  building  never  was 
completed  and  that  the  work  never  received  his  final  approval,  nor  was  it  ac^ 
cepted  by  the  owner. 

Kennedy,  in  his  cross-examination  and  in  chief,  testified  positively  that  the 
building  was  completed  within  three  weeks  after  the  architect  made  his  re- 
port on  May  25th,  which  would  fix  June  16,  1904,  as  the  time  of  completion. 
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birt,  as  stated,  the  subcontractors  did  not  finish  their  work  until  the  latter 
part  of  June,  and  in  August  and  September,  and  Hannaford  testified  that 
the  work  never  was  completed. 

The  mechanic's  lien,  therefore,  claimed  by  the  receiver  of  W.  H.  Ellis  &  Go. 
cannot  be  enforced. 

The  Claims  of  the  Subcontractors. 

Under  the  mechanic's  lien  law  of  Ohio  in  force  pending  the  construction  of 
the  building,  subcontractors  might  acquire  liens  for  labor  performed  and  ma- 
terial furnished,  not  only  upon  the  moneys  due  to  the  contractor  from  the 
owner,  but  also  upon  the  building,  and  the  subcontractors  here  have  filed  In- 
tervening petitions  and  set  up  such  liens.  Subcontractors  Samuel  A.  Elsswein, 
the  £ilectTic  Supply  &  Construction  Company,  and  Frank  Powell,  doing  busi- 
ness under  the  name  of  the  Toledo  Wire  &  Iron  Works  Company,  in  compli- 
ance with  the  requirements  of  section  3184  and  3195  of  the  Revised  Statutes 
of  1006  of  Ohio,  as  amended  April  18,  1902,  obtained  liens  for  labor  and  ma- 
terial not  only  upon  the  fund  deposited  with  the  Columbus  Savings  Bank.  & 
Trust  Company,  under  contract  of  July  27,  1903,  but  also  upon  the  building 
and  the  leasehold  upon  which  it  stands;  and  Subcontractor  Thomas  H.  Win- 
ston, by  compliance  with  the  requirements  of  sections  3193,  3198,  and  3201  of 
the  Revised  Statutes  of  1908  of  Ohio,  as  re-enacted  April,  20,  1904,  and  ap- 
proved by  the  Governor  April  27,  1904,  also  obtained  a  lien  for  labor  perform- 
ed and  material  furnished  upon  said  fund  and  upon  said  building  and  lease- 
hold, and  these  liens  are  not  affected  by  the  failure  of  W.  H.  Ellis  &  Co.  to 
complete  their  contract  Notice  being  given,  these  liens  attached  to  the  unpaid 
installments  covered  by  the  estimates  of  the  architect  of  May  31,  1904,  and 
June  16,  1904,  the  first  being  for  $10,220.80  and  the  second  for  $20,011.09, 
payment  of  which  to  W.  H.  Ellis  &  Co.  was  withheld  by  the  Harrison  Build- 
ing Company,  as  admitted  by  its  counsel,  because  of  such  notice,  and  they  al- 
so attached  to  the  building  and  the  leasehold  upon  the  filing  of  a  sworn  copy 
with  the  county  recorder  of  the  statement  or  aflSdavit  required  by  the  statutes 
referred  to.  See  Bolsot  on  Mechanics'  Liens,  §§  84,  85,  and  the  cases  there 
cited. 

The  Hens  of  Esswein  and  the  Electric  Supply  &  Construction  Company  have 
priority  over  the  mortgage  of  the  complainant,  the  Provident  Savings  Bank 
&  Trust  Company.  The  lien  of  the  mortgage  became  effective  on  June  6,  1903, 
when  the  bonds  were  Issued  to  W.  P.  Harrison.  Reynolds  v.  Manhattan,  83 
Fed.  593,  599,  27  C.  C.  A.  620.  But  the  Hens  of  Esswlne  and  the  Electric  Sup- 
ply &  Construction  Company  "date  back  from  the  date  of  the  furnishing  of 
the  first  item  of  labor."  Section  3185,  Rev.  St.  Ohio  1906 ;  95  Ohio  Laws,  p. 
210.  The  first  item  of  labor  was  furnished  by  Esswlne  June  20,  1902,  and  by 
the  Electric  Supply  &  Construction  Company  April  25,  1903.  The  Hens  of 
Powell  and  Winston,  however,  do  not  antedate  the  issue  of  the  bonds,  but  the 
Harrison  Building  Company  wrongfully  appropriated  at  least  $12,104.17  of 
the  fund  deposited  with  the  Columbus  Savings  Bank  &  Trust  Company,  which 
it  now  holds  as  a  trustee  ex  maleficlo,  for  the  beneficiaries  of  that  fund,  whose 
equity  therein  is  superior  to  the  claim  of  W.  P.  Harrison,  who  is  not  only  the 
holder  of  the  bonds,  but  since  March  18,  1902,  has  been  the  beneficial  own- 
er of  the  building  and  leasehold,  and  who  personally  received  secret  rebates 
upon  each  voucher  paid  by  him  to  W.  H.  Ellis  &  Co.  upon  the  architect's  es- 
timates from  July  29r  1902,  to  May  25,  1903,  to  the  amount  of  $23,649.24. 

Blackburn  and  W.  H.  Ellis  &  Co.  for  their  mutual  profit  devised  a  scheme 
for  the  erection  of  the  building  set  forth  in  the  two  written  contracts  between 
them  of  November  14,  1901.  They  were  not  capitalists,  and  the  scheme  con- 
templated the  transfer  of  Blackburn's  interest  to  a  corporation  to  be  organiz- 
ed, or  to  some  person  able  to  finance  it,  and  through  Moling  they  found  Har- 
rison, to  whom  the  contracts  were  assigned.  By  an  agreement  between  Har- 
rison and  Moling,  in  consideration  of  Mollng's  services  in  procuring  the  trans- 
fer of  Blackburn's  interest  in  the 'two  contracts  of  November  14,  1901,  and 
other  contracts,  and  of  his  undertaking  to  sell  all  the  bonds  of  a  company 
to  be  afterwards  organized  as  the  Harrison  Building  Company,  Harrison 
agreed  to  turn  over  to  Moling  one-third  of  all  the  net  profits  or  assets  of  said 
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company,  whether  It  should  be  In  stocks,  bonds,  moneys,  real  estate,  or  other 
securities,  and  Moling  thereupon  transferred  to  Blackburn  A  one-half  Interest 
in  said  net  profits,  and  In  this  manner  Blackburn  was  paid  for  his  interest  in 
the  two  contracts  of  November  14,  1901.  This  transaction  demonstrated  that 
In  Harrison  Blackburn  and  W.  H.  Bills  &  Co.,  through  Moling,  had  found  an 
able  financier,  for,  as  a  result  of  the  transaction,  Blackburn  got  one-half  of 
one-third-  of  the  prospective  net  profits  of  the  Harrison  Building  Company, 
Moling  got  from  W.  H.  Ellis  &  Co.  $5,000  in  money,  and  Harrison  got  a  fund 
of  $60,000,  to  be  received  by  him  in  rebates  upon  each  voucher  paid  by  him 
to  W.  H.  Ellis  &  Co.  Afterwards  Harrison  on  behalf  of  the  company  bor- 
rowed $190,000  from  the  Columbus  Savings  Bank  &  Trust  Company,  upon  the 
pledge  of  the  bonds  to  the  amount  of  $115,000,  Issued  to  him  for  moneys  ad- 
vanced for  the  construction  of  the  building,  and  treasury  bonds  to  the  amount 
of  $175,000.  Of  this  loan  $140,000  was  deposited  with  the  Columbus  Savings 
Bank  &  Trust  Company,  to  be  paid  to  W.  H.  Ellis  &  Co.  for  the  completion  of 
the  building,  upon  the  terms  and  conditions  set  forth  in  the  written  agreement 
of  July  27,  190S.  When  the  loan  matured,  to  prevent  a  sacrifice  of  the  col- 
lateral (his  own  bonds  and  the  treasury  bonds),  Harrison  bought  It  in  for 
$190,714.45,  and,  upon  the  sale  of  the  property,  under  the  mortgage,  Harrison, 
through  his  attorney  Fritter,  bought  It  in  for  $150,000,  and  upon  application  to 
.this  court  had  it  conveyed  by  the  United  States  marshal  to  the  Harrison  Com- 
pany, a  new  corporation  organized  for  that  purpose.  From  the  beginning  he 
practically  owned  and  controlled  the  property  under  cover  of  a  corporate  or- 
ganization, and.  If  necessary  for  the  payment  of  the  claims  of  the  subcon- 
tsactors  in  full,  resort  might  be  had  to  his  Interest  In  the  proceeds  of  the  sale 
tfi  the  extent  of  the  rebates  received  by  him  to  the  prejudice  and  in  fraud  of 
the  rights  of  the  subcontractors. 

It  is  not  questioned  that  the  work  of  the  subcontractors  was  completed  as 
set  forth  In  their  intervening  petitions,  nor  that  of  the  fund  set  apart  for 
the  completion  of  the  building  there  remains  on  deposit  In  the  Columbus  Sav- 
ings Bank  &  Trust  Company  $19,817.60,  but,  as  that  fund  is  not  subject  to  the 
control  of  this  court,  It  will  direct  that  the  proceeds  of  the  sale  of  the  prop- 
erty, after  the  payment  of  costs,  be  applied  first  to  the  payment  of  the  claims 
of  Samuel  A.  Esswein  and  the  Electric  Supply  &  Construction  Company  In  full 
and  their  costs ;  second,  to  the  payment  of  the  claims  of  Thomas  H.  Winston 
and  Frank  Powell,  and  their  costs,  not  exceeding,  however,  the  sum  of  $12,- 
104.17;  the  remainder  of  said  proceeds  to  be  distributed  as  the  court  shall 
hereafter  order. 

Question  has  been  made  by  counsel  for  the  Harrison  Building  Company  as 
to  whether  Winston  filed  with  the  owner  notice  of  his  claim,  as  required 
by  section  3193,  and  counsel  for  Winston  advises  the  court  that  at  the  hearing 
he  offered  to  call  Judge  Sater  to  prove  that  he  haa  served  such  notice,  as 
the  attorney  of  Winston,  and  that  opposing  counsel  then  accepted  the  state- 
ment of  counsel  for  Winston  that  such  notice  had  been  duly  given.  If,  how- 
ever, counsel  for  the  Harrison  Building  Company  still  Insist  that  such  notice 
was  not  given,  the  court  will  permit  Judge  Sater  to  testify,  as  to  what  the 
fact  Is,  and  will  hear  any  evidence  which  may  be  offered  by  the  Harrison 
Building  Company  upon  that  point 
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MILLER  &  LUX,  Inc.,  et  al.  t.  OALIFORNIA  PASTORAL  &  AGBXOUIr 
TURAL  CO.,  Limited,  et  al.* 

(Circuit  Court  of  Appeals,  Ninth  Circuit    June  8,  190a) 

No.  1.508. 

Watebs  and  Water  Cottbses—Contbact  Between  Afpbopiiiatob8  of  Watbb 

FROM  STBEAM--OONSTBUCTION.  ' 

A  contract  and  supplemental  contract  between  parties  seyerally  taking 
water  from  the  San  Joaquin  river  by  means  of  canals  construed,  and  the 
rights  of  the  respective  parties  thereunder  determined. 

Gilbert,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  California. 

W.  B.  Treadwell  and  Frank  H.  Short,  for  appellants. 
Charles  Page,  Edward  J.  McCutchen,  and  Chas.  W.  Willard,  for 
appellees. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  true  construction  of  a  written  contralt 
is  the  question  for  determination  in  this  case.  It  was  entered  into 
August  17,  1898,  between  the  San  Joaquin  &  Kings  River  Canal  & 
Irrigation  Company,  a  corporation,  as  party  of  the  first  part,  the  Cali- 
fofnia  Pastoral  &  Agricultural  Company,  a  corporation  as  party  of 
the  second  part,  and  Miller  &  Lux,  a  corporation,  as  party  of  the  third 
part. 

Inasmuch  as  this  contract  refers  to  and  makes  a  part  of  it  a  previous 
contract  of  date  August  11,  1871,  between  William  S.  Chapman,  party 
of  the  first  part  thereto,  and  Henry  Miller  and  Charles  Lux,  parties 
of  the  second  part  thereto,  the  provisions  of  that  previous  contract 
enter  into  and  bear  upon  the  true  meaning  of  that  governing  the 
parties  here,  who  are:  (1)  The  successors  in  interest  of  William  S. 
Chapman,  were  complainants  in  the  court  below  and  are  appellees 
here,  and,  for  convenience,  are  referred  to  by  counsel  and  in  this  opin- 
ion, as  the  pastoral  company ;  (2)  the  successors  in  interest  of  Henry 
Miller  and  Charles  Lux,  defendants  and  cross-complainants  in  the 
court  below  and  appellants  here,  and,  for  convenience,  referred  to  as 
Miller  &  Lux;  and  (3)  the  San  Joaquin  &  Kings  River  Canal  &  Ir- 
rigation Company,  defendant  and  cross-complainant  in  the  court  be- 
low and  appellant  here,  and  referred  to  by  counsel,  and  by  us,  as  the 
canal  company. 

Certain  waters  of  the  San  Joaquin  river  constitute  the  subject-mat- 
ter of  the  suit,  and,  to  the  end  that  a  better  understanding  of  the  con- 
troversy may  be  had,  we  here  insert  a  diagram  found  in  one  of  the 
briefs  for  the  appellants,  which  the  record  shows  to  be  a  -correct  rep- 
resentation of  the  premises  with  one  exception,  which  is  this:  The 
slough  marked  on  the  diagram  "Lone  Willow  Slough"  extends,  as  a 
matter  of  fact,  to  its  connection  with  the  river  at  the  point  marked 
upon  the  diagram  "Headgate,"  so  that  the  indication  upon  the  diagram 

*Uebearing  denied  October  26,  190a 


Digitized  by 


Google 


MILLER  <b   LUX   V.  CALIFORNIA   PASTORAL  <b   AGR.  CO. 


4G3 


that  the  artificial  Chowchilla  Canal  extends  from  the  point  marked 
thereon  "White  House  Headgate"  to  the  point  on  the  river  marked 
"Headgate"  is  erroneous.    The  diagram -is  as  follows: 

T.I3S-  RJ5E. 


^.  yiy. 


The  contract  of  August  11,  1871,  omitting  such  parts  as  are  not 
here  pertinent,  is  as  follows : 

**This  agreement,  made  and  entered  Into  this  11th  day  of  August,  A.  D.  1871, 
by  and  between  William  S.  Chapman,  party  of  the  first  part,  and  Henry  Miller 
and  Oharles  Lux,  parties  of  the  second  part,  all  of  the  city  and  cotinty  of  San 
Francisco,  witnesseth: 

•That  said  party  of  the  first  part,  for  and  in  consideration  of  the  sum 
of  one  dollar  to  him  In  hand  paid  by  the  said  parties  of  the  second  part, 
the  receipt  of  which  is  hereby  acknowledged  before  the  signing  and  deliv- 
ery of  these  presents,  and  the  further  consideration  of  the  mutual  promises 
herein  contained  amd  set  forth  to  be  done  and  performed  by  the  parties 
hereto,  does  hereby  covenant  and  agree  to  and  with  the  said  parties  of  the 
second  part,  and  the  said  parties  of  the  second  part  do  hereby  covenant  and 
agree  to  and  with  said  party  of  the  first  part,  that  they  will  Jointly  dig  and  con- 
struct a  canal  for  irrigation  through  lands  of  said  parties  of  the  second  part 
in  the  county  of  Fresno,  and  state  of  California,  the  said  canal  to  commence  at 
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a  point  where  a  dough  now  makes  ont  from  the  north  side  of  the  San  Joaquin 
river,  near  the  center  of  the  dividing  line  between  sections  twenty-four  (24) 
and  twenty-five  (25)  in  township  thirteen  (13)  south,  range  fifteen  (15)  east, 
from  the  Mount  Diablo  base  and  meridian,  and  thence  running  in  a  northerly 
direction  to  the  north  Hue  of  the  most  southern  tier  of  sections  in  township 
twelve  (12)  south,  range  fifteen  (15)  east,  from  said  base  and  meridian,  which 
said  canal  Is  to  be  twenty-five  (25)  feet  wide,  and  shall  be  so  constructed  as  to 
carry  one  and  one-half  (1^^)  feet  of  water  in  depth,  and  it  is  further  agreed 
that  the  slough  above  mentioned  may  be  used  as  a  part  of  said  canal  as  far 
as  shall  be  deemed  advisable.  *  *  *  And  it  being  further  understood  and 
agreed  that  said  parties  of  the  second  part  sliall  at  their  own  expense  construct 
and  put  in  all  side  gates  and  other  works  which  may  be  required  for  taking 
out  water  from  the  said  canal  within  the  distance  above  specified. 

"And  It  is  further  understood  and  agreed  that  said  parties  of  the  second  part 
and  their  assigns  shall  have  the  right  at  all  times  to  draw  from  said  canal, 
without  charge,  by  side  gates  and  ditches,  and  to  use  and  dispose  of  one  half 
of  the  water  flowing  therein,  and  said  party  of  the  first  part  and  his  assigns 
are  to  have  the  right  at  all  times,  also,  without  charge,  to  take  at  the  northerly 
end  of  said  canal,  and  to  use  and  dispose  of  the  remaining  half  of  such  water, 
and  to  carry  the  same  further  on  by  another  canal  or  other  canals,  to  be  used 
as  he  may  see  fit,  and  further  to  enter  upon  and  go  on  the  land  of  said  parties 
of  the  second  part,  with  men  and  teams,  over  which  said  canal  may  pass,  for 
the  purpose  of  repairing  the  said  canal,  at  any  time,  doing  as  little  damage  as 
is  possible  thereby.    •    ♦    ♦ 

"And  It  is  further  covenanted  and  agreed  that  no  work  of  any  kind  shall  be 
done  In  the  construction  of  said  canal  or  anything  connected  therewith,  whidi 
shall  in  any  way  injure  the  works  of  the  San  Joaquin  &  Kings  River  Canal 
CJompany. 

"And  it  is  further  covenanted  and  agreed  that  should  said  parties  of  the 
second  part  find.it  necessary,  in  order  to  irrigate  their  lands  or  any  portion' 
thereof,  to  put  a  lock  and  dam  or  loclrs  and  dams  in  said  canal,  that  they  shall 
have  the  right  to  do  so,  not  impairing  the  rights  of  said  parties  of  the  first 
part  in  so  doing,  nor  impeding  the  flow  of  the  water  to  be  carried  by  said  ditch, 
to  which  he  is  entitled,  and,  further,  that  a  bridge  shall  be  built  over  said 
canal,  on  the  lands  of  the  parties  of  the  second  part,  at  a  point  to  be  desig- 
nated by  them,  at  the  joint  expense  of  the  parties  hereto,  each  party  paying 
one-half  of  said  expense,  and  shall  be  kept  in  repair  likewise  at  their  Joint 
expense. 

"And  it  is  further  agreed  that  the  said  parties  of  the  Second  part  shall  not 
be  liable  in  damages  to  said  party  of  the  first  part  for  any  injury  which  shall 
be  done  to  the  banks  of  said  canal  by  the  cattle  of  said  parties  of  the  second 
part. 

"In  witness  whereof  the  parties  hereto  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written.  W.  S.  Chapman.    [Seal.] 

-MUler  St  l/ux.      [Seal.]" 

Indorsed  on  the  foregoing  agreement  of  August  11,  1871,  is  the 
following: 

"Know  all  men  by  these  presents:  That  the  parties  of  the  first  and  second 
part  respectively  to  the  within  agreement  have  Jointly  completed  the  canal 
provided  therein  to  be  built,  and  have  Jointly  extended  the  same,  from  the 
terminus  originally  proposed,  to  the  south  line  of  township  eleven  (11)  south, 
range  fifteen  (15)  east  from  the  Mount  Diablo  base  and  meridian;  that  a  full 
and  complete  settlement  and  adjustment  has  been  had  between  said  parties  of 
the  first  and  second  part  of  the  amoimt  contributed  by  each  to  the  expense  of 
constructing  said  csinal ;  that  each  has  now  paid  his  share  of  the  expense  of 
such  construction ;  and  that  the  said  canal,  with  its  gates,  sluices,  embank- 
ments, and  all  the  privileges  and  appurtenances  thereto  belonging  or  in  any  wise 
appertaining.  Is  now  owned  in  common  by  them  from  Its  commencement  to  said 
township  line— that  Is  to  say,  one  undivided  half  by  said  party  of  the  first 
part,  and  one  undivided  half  by  said  parties  of  the  second  part  The  expense 
of  keeping  In  repair  the  canal  so  owned  in  common  shall  be  equally  borne,  one- 
half  by  the  said  party  of  the  first  part,  and  one-half  by  said  parly  of  the  sec* 
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ond  part  Said  party  of  the  first  part  is  to  be  at  liberty  to  take  out  from  said 
canal  for  use  upon  any  land  owned  by  him  any  portion  of  his  half  of  the  water 
in  said  canal  at  any  point  therein,  not  to  interfere  with  any  rights  of  said  par- 
ties of  the  second  part 

''In  testimony  whereof  said  parties  of  the  first  and  second  part  have  here- 
unto set  their  hands  and  seals  this  sixteenth  day  of  January,  A.  D.  1872. 

•*W.  S.  Chapman.    [Seal.] 
••Miller  &  Lux.       [Seal.] 
"By  .Henry  Miller." 

Since  the  earlier  contract  is  expressly  made  a  part  of  the  later  one, 
it  is  manifest  that  the  two  must  be  read  and  considered  together,  and 
that  in  order  to  ascertain  the  true  meaning  of  the  parties  we  must 
first  get  a  clear  understanding  of  the  first,  and  then  bear  in  mind  the 
purpose  of  the  second. 

Looking,  then,  at  the  agreement  of  August  11,  1871,  we  find  there- 
in an  express  recognition  by  all  parties  thereto  (Chapman  and  Miller 
&  Lux)  of  whatever  rights  the  canal  company  had.  Those  rights 
were  in  the  contract  of  August  11,  1871,  wholly  undefined;  but,  such 
as  they  were,  they  were  recognized  and  acknowledged  by  Chapman 
and  Miller  &  Lux  in  and  by  this  clause  in  their  agreement: 

"And  it  is  further  covenanted  and  agreed  that  no  work  of  any  kind  shall 
be  done  in  the  construction  of  said  canal  [the  canal  provided  for  by  the  agree- 
ment of  August  11,  1871]  or  anything  connected  therewith,  which  shall  in  any 
way  injure  the  works  of  the  San  Joaquin  &  Kings  River  Canal  Company." 

Having  thus  acknowledged  the  paramount,  although  indefinite  and 
uncertain,  rights  of  the  canal  company,  Chapman  and  Miller  &  Lux 
proceeded,  in  and  by  the  instrument  of  August  11,  1871,  to  agree 
to  jointly  dig  and  construct  through  the  lands  of  Miller  &  Lux  a 
canal  for  irrigation,  from  the  point  where  the  Lone  Willow  Slough 
makes  out  from  the  San  Joaquin  river  and  near  the  center  of  the 
dividing  line  between  sections  24  and  25  (indicated  on  the  diagram), 
and  thence  running  in  a  northerly  direction  to  the  north  line  of  the 
most  southern  tier  of  sections  in  township  12  south,  range  15  east, 
from  the  Mount  Diablo  base  and  meridian;  the  canal  to  be  25  feet 
wide  and  to  be  so  constructed  as  to  carry  a  depth  of  1^^  feet  of  water. 
The  agreement  further  expressly  provided  for  the  use  of  the  slough 
as  a  part  of  the  canal  as  far  as  should  be  deemed  advisable  by  the 
respective  parties  thereto,  and  the  case  shows  that  they  did  deem  it 
advisable  to  use  and  adopt  the  slough  as  a  part  of  the  canal  from 
the  point  where  it  leaves  the  river  down  to  the  point  marked  "White 
House  Headgate,"  where  the  artificial  part  of  the  canal  constructed 
by  Chapman,  on  the  one  part,  and  Miller  &  Lux,  on  the  other  part, 
at  their  joint  and  equal  cost,  commences.  The  agreement  of  August 
11,  1871,  contains  nothing  whatever  to  indicate  the  quantity  of  water 
the  respective  parties  contemplated  diverting  and  appropriating  there- 
by from  the  river.  Indeed,  in  that  respect,  the  provisions  are  about 
as  uncertain  and  indefinite  as  that  in  respect  to  the  acknowledgment 
of  the  paramount  rights  of  the  San  Joaquin  &  Kings  River  Canal 
Company.  But  the  agreement  of  August  11,  1871,  does  expressly 
provide  that  Miller  &  Lux  shall  have  the  right  to  construct  and  put 
in  at  their  own  expense  all  side  gates  and  other  works  they  may  re- 
quire for  taking  out  water  from  the  joint  canal  at  any  place  between 
1G3  F.-^O 
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the  point  where  the  slough  makes  out  from  the  river,  to  the  north 
line  of  the  most  southerly  tier  of  sections  in  township  12  south,  range 
15  east,  Mount  Diablo  base  and  meridian,  and  that  by  means  of  sucli 
side  gates  Miller  &  Lux,  and  their  assigns,  should  have  the  right  to 
draw  from  such  joint  canal,  without  charge,  and  use  and  dispose  of, 
one  half  of  the  water  flowing  therein,  and  that  Chapman,  ^nd  his 
assigns,  should  have  the  right,  also  without  charge,  to  take  out  at 
the  northerly  end  of  said  joint  canal,  and  to  use  and  dispose  of,  the 
remaining  half  of  such  water,  **and  to  carry  the  same  further  on 
by  another  canal  or  other  canals,  to  be  used  as  he  may  see  fit,  and, 
further,  to  enter  upon  Jstnd  go  on  the  land  of  said  parties  of  the  second 
part,  with  men  and  teams,  over  which  said  canal  may  pass,  for  the 
purpose  of  repairing  the  said  canal,  at  any  time,  doing  as  little  dam- 
age as  is  possible  thereby." 

These  provisions  of  the  contract  of  August  11,  1871,  are  too  plain 
to  admit  of  controversy  concerning  them.  They  show,  among  other 
things,  that  Miller  &  Lux,  and  their  assigns,  were  entitled  thereby 
to  tap  the  joint  canal,  by  side  gates  put  in  at  their  own  expense,  at 
any  place  between  the  point  where  the  slough  made  out  from  the 
river,  and  the  north  line  of  the  most  southern  tier  of  sections  in 
township  12  south,  range  15  east,  of  the  base  and  meridian  men- 
tioned, and  to  take  from  the  canal,  for  their  use  and '  disposal,  one 
half  of  the  water  flowing  therein,  whatever  the  quantity  should  be, 
with  the  right  on  the  part  of  Chapman,  and  his  assigns,  to  take  at 
the  north  end  of  the  canal,  the  remaining  half  of  such  water,  and  use 
and  dispose  of  the  same,  with  the  additional  right  in  Chapman,  and 
his  assigns,  to  extend  such  use  by  the  construction  of  other  canals 
in  the  lands  of  Miller  &  Lux. 

Since  the  sole  purpose  of  appropriating  and  diverting  water  for 
irrigation  is  the  beneficial  use  of  it  upon  land,  it  is  manifest  that  con- 
venient places  for  such  diversion  are  of  great,  and  often  (depending 
upon  the  location  of  the  land  upon  which  the  water  is  to  be  used) 
of  controlling,  importance.  The  places  designated  in  the  agreement 
of  1871  for  the  taking,  by  the  respective  parties  thereto  and  their 
respective  assigns,  from  the  joint  canal,  of  their  respective  moities 
of  the  water  flowing  therein,  were  therefore  of  the  gist  of  the  agree- 
ment. 

The  case  shows  that,  in  time,  disputes  arose  concerning  the  waters 
in  question,  which  resulted  in  the  agreement  of  August  17,  1898, 
which  latter  agreement  recites  not,  as  we  understand,  what  "must  be 
taken  to  be  the  construction  which  had  been  placed  on  the  contract 
of  1871  by  the  parties  thereto,"  but,  on  the  contrary,  expressly  re- 
cites that  "differences  have  arisen  between  the  parties  hereto  as  to  the 
rights  of  the  said  parties  of  the  first  (San  Joaquin  &  Kings  River 
Canal  &  Irrigation  Company),  second  (The  Pastoral  Company),  and 
third  (Miller  &  Lux)  parts  hereto,  to  take  water  from  the  said  San 
Joaquin  river,  and  also  as  to  the  amount  of  water  they  are  each  en- 
titled to  take  and  receive  from  the  said  river,  and  as  to  their  priori- 
ties in  such  water,"  and  that  it  is  'entered  into  "for  the  purpose  of 
settling  and  adjusting  said  differences  as  between  the  parties  hereto." 
This  latter  agreement  further  expressly  recites  that  "Miller  &  Lux 


Digitized  by 


Google 


MILLER  A  LUX   V.  GALIFOHNDL  PASTORAL  A  AGR.  CO.  467 

are  the  owners  of.  and  entitled  to  take  and  receive  all  the  water  now 
flowing  or  that  may  hereafter  flow  in  the  said  slough  through  which 
said  Chowchilla  Cana.1  now  takes  and  receives  its  water,  after  the 
full  amount  of  water  which  said  Chowchilla  Canal  is  entitled  to  re- 
ceive through  such  slough  is  supplied  to  and  received  by  and  into 
its  said  canal,  at  the  Headgate  and  Weir  hereinafter  referred  to," 
and  that  "the  party  of  the  first  part  hereto,  the  San  Joaquin  &  Kings 
River  Canal  &  Irrigation  Company,  is  the  owner  of  canals  which  are 
taking  water  from  the  said  San  Joaquin  river,  and  are  entitled  to 
take  and  receive  water  from  said  river  into  said  canals."  After  mak- 
ing these  express  recitals,  the  parties  to  the  contract  of  August  17,. 
1898,  proceeded  to  provide  and  agree,  among  other  things : 

"(1)  That  said  party  of  the  first  part  has  the  prior  right  to  divert  from  the 
San  Joaquin  rirer,  at  all  timee,  sufficient  water  so  that  its  canal  shaU  have  and 
receive  seven  hundred  and  seventy-flve  (775)  cubic  feet  of  water  per  second, 
measured  at  a  point  at  its  main  canal  immediately  above  the  head  of  the  branch 
of  said  canal  which  is  luiown  as  the  Poso  Canal,  and  where  said  main  canal 
passes  through  the  northwest  quarter  (N.  W.  %)  of  section  thirty-three  (33), 
township  twelve  (12)  south  of  range  fourteen  (14)  east,  such  measurement  to 
be  made  by  means  of  a  gauge  placed  in  said  canal  or  by  means  of  other  proper 
measuring  device.  But  it  is  understood  and  agreed  that  in  the  event  said 
party  of  the  first  part  shall  at  any  time  take  and  divert  any  of  such  seven 
hundred  and  seventy-flve  (775)  feet  of  water  to  which  said  party*  of  the  first 
part  has  the  first  and  prior  right  into  its  new  canal,  which  is  constructed  sa 
that  it  can  take  water  from  the  main  canal  of  the  said  party  of  the  first  part 
hereto,  at  a  point  above  said  point  of  measurement,  then  and  in  that  event  the 
water  so  taken  into  said  new  canal  shall  be  measured,  and  said  party  of  the 
first  part  shall  In  such  case  receive  at  the  point  of  measurement  hereinabove 
specified  seven  hundred  and  seventy-five  feet  of  water  per  second,  less  the 
amount  so  diverted  and  taken  into  said  new  canal ;  that  is  to  say,  the  amouut 
of  water  so  diverted  and  taken  into  such  new  canal  shall  be  deducted  from 
the  seven  hundred  and  seventy-five  (775)  feet  of  water  to  which  said  party  of 
the  first  part  has,  under  the  terms  of  this  agreement,  the  first  and  prior  right 

"(2)  That  whenever  the  canal  of  said  party  of  the  first  part  is  supplied  with 
seven  hundred  and  seventy-five  (775)  cubic  feet  of  water  per  second  at  the 
point  of  measurement  hereinbefore  referred  to,  then,  so  long  as  that  quantity 
is  so  supplied  thereto,  the  parties  of  the  second  and  third  parts,  as  the  own- 
ers of  said  Chowchilla  Oanal  above  referred  to,  shall  have  the  right  Jointly 
to  divert  from  said  San  Joaquin  river,  through  said  slough,  sufficient  water 
so  that  said  Chowchilla  Canal  shall  have  and  receive  into  its  said  canal,  at  the 
present  Headgate  or  Weir  in  said  canal  and  in  the  slough  hereinabove  referred 
to  where  it  passes  through  the  southwest  quarter  (S.  W.  %)  of  section  fourteen 
(14),  township  thirteen  (13)  south  of  range  fifteen  (15)  east,  one  hundred  and 
twenty  (120)  cubic  feet  of  water  per  second,  provided  there  is  sufficient  water 
flowing  Id  said  San  Joaquin  river  to  supply  the  said  party  of  the  flrst  part 
hereto  its  full  seven  hundred  and  seventy-flve  (775)  cubic  feet  of  water,  and 
also  supply  or  furnish  said  Chowchilla  Canal  the  maximum  amount  of  water 
it  is  entitled  to  take  and  receive  through  ssdd  slough  and  through  said  gate, 
to  wit,  one  hundred  and  twenty  (120)  cubic  feet  of  water  per  second.  In  the 
event  that  there  be  not  sufficient  water  flowing  in  said  San  Joaquin  river  to 
supply  to  said  party  of  the  first  part  its  full  seven  hundred  and  seventy-five 
(775)  cubic  feet  of  water,  and  supply  to  the  said  CSiowchilla  Canal  one  hundred 
and  twenty  (120)  cubic  feet  of  water,  then  said  Chowchilla  Canal  shall  be  en- 
titled to  take  and  receive  from  said  river  and  from  said  slough  and  through 
said  gate  only  the  amount  of  water  flowing  in  said  river  after  the  full  seven 
hundred  and  seventy-flve  (775)  cubic  feet  of  water  per  second  is  supplied  to 
said  party  of  the  flrst  part  at  the  point  of  measurement  hereinbefore  specified. 

••(8)  After  the  amount  of  water  which  the  said  party  of  the  second  part  shall 
be  entitled  to  take  and  receive  into  its  said  canal  at  its  said  Headgate  or  Weir 
la  received  by  it,  the  balance  of  the  water  running  in  said  slough  above  the- 
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said  Headgate,  if  any,  shall  belong  to  the  said  party  of  tb,e  third  part  hereto. 
But  it  is  understood  that  this  agi'eement  neither  fixes  nor  limits  any  tights  of 
Miller  &  Lux,  the  party  of  the  third  part  hereto,  to  the  water  flowing  in  said 
San  Joaquin  river,  after  the  diversion  therefrom  of  said  quantities  of  seven 
hundred  and  seventy-five  (775)  feet  and  one  hundred  and  twenty  (120  feet  here- 
in provided  for. 

"(4)  When  the  water  in  said  San  Joaquin  river  is  at  such  low  stage  that 
said  party  of  the^  second  part  is  not,  under  this  agreement,  entitled  to  re- 
ceive into  its  said  canal  sufUcient  water  out  of  said  one  hundred  and  twenty 
(120)  feet  to  supply  the  party  of  the  second  part  in  said  canal  with  stock 
water,  then  and  in  that  event  the  sai^  party  of  the  second  part  shall  be  en- 
titled to  receive  from  the  water  fiowlng  in  the  said  San  Joaquin  river,  and  be- 
longing to  the  said  party  of  the  first  part  hereto,  sufficient  water  for  such 
stock  purposes,  provided  there  is  sufficient  water  flowing  in  said  San  Joaquin 
river  and  in  the  canals  of  the  said  party  of  the  first  part  to  supply  all  of  the 
parties  having  a  prior  right  to  demand  and  receive  water  from  the  canals  of 
the  said  party  of  the  fiirst  part,  the  San  Joaquin  &  Kings  River  Canal  &  Irri- 
gation Company,  and  to  also  supply  such  stock  water  to  the  party  of  the  sec- 
ond part,  such  ^tock  water  so  furnished  to  said  party  of  the  second  part  here- 
to by  said  party  of  the  first  part,  to  be  turned  into  the  canal  of  said  party  of 
the  second  part  by  the  superintendent  of  the  party  of  the  first  part,  and  to 
be  paid  for  at  the  rates  established  for  water  sold  by  said  party  of  the  first 
par^ 

"(5)  The  agreement  of  said  April  11,  1871,  hereinbefore  referred  to,  and  to 
which  this  is  supplemental,  shall  remain  In  full  force  and  effect,  except  in  so 
far  as  modified  by  this  supplemental  agreement;  provided  that  the  water  at 
any  time  fiowlng  in  said  Chowchilla  Canal  shall  be  equally  divided  between 
the  parties  of  the  second  and  third  parts  by  actual  measurement  made  at  the 
point  where  said  party  of  the  third  part  is,  at  that  time,  diverting  water  from 
said  canal.  If  the  said  party  of  the  third  part  desires  to  divert  water  at  more 
than  one  point  on  said  canal  at  the  same  time,  then  such  measurement  shall  be 
made  at  each  of  such  points,  so  that  said  party  of  the  third  part  shall  receive 
at  the  second  or  any  subsequent  point  only  such  proportion  of  the  water  then 
flowing  at  such  point  as,  when  added  to  the  proportion  of  the  water  diverted  by 
it  at  prior  points,  shall  equal  one-half." 

It  will  be  at  once  seen  that  there  is  much  repetition  and  confusion 
in  the  supplemental  contract  of  August  17,  1898,  but  we  think  it  not 
difficult  to  discover  therefrom  the  real  meaning  and  intent  of  the  re- 
spective parties  thereto.  First  and  foremost  is  the  fact  that  the  agree- 
ment of  August  17,  1898,  is  supplemental  to  that  of  August  11,  1871, 
and  that  the  latter,  it  is  therein  expressly  declared,  "shall  remain  in 
full  force  and  effect,  except  in  so  far  as  modified  by  this  supplemental 
agreement;  provided  that  the  water  at  any  time  flowing  in  said 
Chowchilla  Canal  shall  be  equally  divided  between  the  parties  of  the 
second  and  third  parts  by  actual  measurement  made  at  the  point 
where  said  party  of  the  third  part  is,  at  that  time,  diverting  water 
from  said  canal.  If  the  said  party  of  the  third  part  desires  to  divert 
water  at  more  than  one  point  on  said  canal  at  the  same  time,  then 
sucfa  measurement  shall  be  made  at  each  of  such  points,  so  that  said 
party  of  the  third  part  shall  receive  at  the  second  or  any  subsequent 
point  only  such  proportion  of  the  water  then  flowing  at  such  point 
as,  when  added  to  the  proportion  of  the  water  diverted  by  it  at 
prior  points,  shall  equal  one-half." 

Next,  it  is  to  be  observed  that  all  parties  to  the  supplemental  agree- 
ment expressly  declare,  in  more  than  one  place,  that  the  canal  com- 
pany has  the  prior  right  to  775  cubic  feet  per  second. of  the  water 
of  the  river,  after  which  the  pastoral  company  and  Miller  &  Lux  are 
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jointly  entitled  to  take,  when  there  is  so  much  left  in  the  river,  120 
cubic  feet  of  the  water  through  and  by  means  of  their  jointly  con- 
structed and  owned  Chowchilla  Canal.  In  two  places  in  the  sup- 
plemental agreement,  recognition  is  made  of  rights  of  Miller  &  Lux 
in  and  to  such  water  as  may  flow  in  the  river,  and  in  the  slough,  after 
the  775  cubic  feet  have  been  taken  by  the  canal  company,  and  the 
120  cubic  feet  by  the  pastoral  company  and  Miller  &  Lux  jointly. 
In  respect  to  such  excess  of  water  flowing  in  the  river,  the  provision  is : 

**But  it  is  understood  that  this  agreement  neither  fixes  nor  limits  any  rights 
of  Miller  &.I>ax,  the  party  of  the  third  part  hereto,  to  the  water  flowing  in 
said  San  Joaquin  river,  after  the  diversion  therefrom  of  said  quantities  of 
seven  hundred  and  seventy-five  (775)  feet  and  one  hundred  and  twenty  (120) 
feet  herein  provided  for." 

And  in  respect  to  such  excess  flowing  in  the  slough,  the  provision  is : 

"After  the  amount  of  water  which  the  said  party  of  the  second  part  shall 
be  entitled  to  take  and  receive  into  its  said  canal  at  its  said  Ueadgate  or 
Weir  is  received  by  it,  the  balance  of  the  water  running  in  said  slough  above 
the  said  Headgate,  if  any,  shall  belong  td  the  said  party  of  the  third  part 
hereto." 

We  do  not  overlook  the  conclusion  reached  by  the  learned  judge 
of  the  court  below  that  the  words  "the  said  party  of  the  second  part," 
of  the  last-quoted  clause  of  the  agreement,  were  inserted  by  clerical 
mistake  for  the  words  "the  Chowchilla  Canal."  We  cannot  so  regard 
them.  The  words,  as  they  appear  in  the  agreement,  are  in  accord 
with  what  we  conceive  to  be  the  true  meaning  and  intent  of  the  con- 
tract, taking  it  by  its  four  corners.  Precisely  the  same  words,  "the 
said  party  of  the  second  part,"  were  inserted  in  clause  4  of  the  agree- 
ment to  secure  to  the  pastoral  company  rights  to  water  for  its  stock 
in  the  event  of  a  shortage  of  water. 

It  is  not  contended  that  there  is  any  express  provision  in  the  sup- 
plemental agreement  taking  away  the  express  and  valuable  right  the 
contract  of  1871  conferred  on  Miller  &  Lux  to  take  their  just  pro- 
portion of  the  waters  in  question  from  the  Chowchilla  Canal  at  any 
place  or  places  they  should  desire,  between  the  point  where  the  slough 
makes  out  from  the  river  to  the  north  line  of  the  southern  tier  of 
sections  hereinbefore  mentioned,  and  not  only  do  we  fail  to  discover 
from  the  language  employed  by  the  parties  any  indication  of  any 
such  intent  on  their  part,  but  we  are  unable  to  see  how  the  denial 
of  that  right  to  Miller  &  Lux  would  result  in  any  substantial  benefit 
to  the  pastoral  company,  for  surely  no  one  will  claim  that  Miller 
&  Lux  have  not  the  right  to  take  their  half  of  the  120  cubic  feet,  or 
of  whatever  part  of  the  water  of  the  river  may  be  left  after  the  prior 
right  of  the  San  Joaquin  &  Kings  River  Canal  Company  is  satisfied, 
from  the  Chowchilla  Canal  immediately  after  the  water  passes  the 
White  House  Headgate  and  enters  the  artificial  part  of  that  canal. 
In  what  way  the  pastoral  company  can  be  any  more  injured  by  the 
taking  by  Miller  &  Lux  of  their  proportion  of  the  water  immediately 
before  it  passes  that  gate  it  is  difficult  to  see.  However  that  may 
be,  we  are  of  the  opinion,  for  the  reasons  stated,  that  reading  the 
two  agreements  together,  as  they  must  be  read  and  considered,  Miller 
&  Lux  are  entitled  to  take,  at  their  own  expense,  their  proportion  of 
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the  waters  in  question  from  the  Chowchilla  Canal  at  any  place  x>r 
places  they  may  desire,  between  the  point  where  the  Lone  Willow 
Slough  makes  out  from  the  river  to  the  north  line  of  the  most  south- 
ern tier  of  sections  in  township  12  south,  range  15  east,  of  the  Mount 
Diablo  base  and  meridian. 

The  case  is  remanded  to  the  court  below,  with  directions  to  modify 
the  decree  in  accordance  with  the  views  above  expressed;  the  appel- 
lant to  recover  the  costs  of  this  appeal,  the  costs  of  the  trial  in  the 
court  below,  and  those  hereafter  to  be  incurred  in  that  court  to  be  ap- 
portioned as  the  court  below  may  d6em  equitable. 

GILBERT,  Circuit  Judge  (dissenting).  In  my  opinion  the  appeal 
presents  a  plain  case  for  affirmance  of  the  decree  of  the  court  below. 
I  am  unable  to  find  in  the  contract  upon  which  the  rights  of  the  par- 
ties depend  any  ground  whatever  for  the  construction  which  is  placed 
thereon  by  the  majority  of  this  court.  To  begin  with  the  contract  of 
1871 :  That  agreement  provides  for  the  construction  of  a  canal,  and 
stipulates  that  the  slough  may  be  used  as  a  part  of  such  canal  so  far 
as  shall  be  deemed  advisable.  It  further  stipulates  that  Miller  & 
Lux  "shall  have  the  right  at  all  times  to  draw  from  said  canal,  with- 
out charge,  by  side  gates  and  ditches,  and  to  use  and  dispose  of  one 
half  of  the  water  flowing  therein,"  and  that  Chapman,  the  party  of 
the  first  part,  is  to  have  the  right  at  all  times,  without  charge,  "to 
take  at  the  northerly  end  of  said  canal,  and  to  use  and  dispose  of  the 
remaining  half  of  such  water."  Now,  if  there  is  any  ambiguity  in 
that  agreement,  it  is  as  to  the  intention  of  the  parties  in  the  use  of 
the  word  "canal,"  as  it  is  found  in  that  portion  thereof  just  quoted. 
Did  they  mean  the  artificial  portion  of  the  canal,  or  did  they  intend  to 
include  under  the  term  "canal"  that  portion  of  the  'slough  which  it 
had  been  agreed  might  be  used  as  a  part  of  the  canal? 

Whatever  ambiguity  there  may  have  been  in  that  provision  of  the 
contract,  it  was  dispelled  by  the  terms  of  the  agreement  of  August 
17,  1898.  That  agreement  recites  that  the  pastoral  company,  the 
party  of  the  second  part  therein,  has  acquired  the  interest  of  Chap- 
man, and  recites  what  must  be  taken  to  be  the  construction  which 
had  been  placed  on  the  contract  of  1871  by  the  parties  thereto.  It 
recites  that  Miller  &  Lux  "are  the  owners  of  and  entitled  to  take  and 
receive  of  the  water  now  flowing  or  that  may  hereafter  flow  in  the 
said  slough  through  which  said  Chowchilla  Canal  now  takes  and 
receives  its  water,  after  the  full  amount  of  water  which  said  Chow- 
chilla Canal  is  entitled  to  receive  through  such  slough  is  supplied  to 
and  received  by  and  into  its  said  canal  at  the  Headgate  and  Weir 
hereinafter  referred  to."  What  was  the  full  amount  of  water  which 
the  canal  was  entitled  to  receive  through  the  slough  after  which  Miller 
&  Lux  should  have  the  right  so  to  divert  water  from  the  slough  ? 

That  question  is  answered  by  paragraph  2  of  the  contract,  which 
provides  that,  after  satisfaction  of  the  right  of  the  canal  company  to 
775  cubic  feet  of  water  per  second,  the  pastoral  company  and  Miller 
&  Lux  shall  have  the  right  jointly  to  divert  through  the  slough  and 
into  the  canal  by  the  White  House  Headgate  120  cubic  feet  of  water 
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per  second.    Paragraph  3  proceeds  to  define  the  rights  of  the  pastoral 
company  and  Miller  &  Lux  as  between  themselves.    It  provides  that : 

"After  the  amount  of  water  which  the  said  party  of  the  second  part  shall 
be  entitled  to  take  and  receive  into  its  said  canal  at  its  said  Headgate  or  Weir 
is  received  by  it,  the  balance  of  the  water  running  in  said  slough  above  the 
said  Headgate,  if  any,  shall  belong  to  the  said  party  of  the  third  part  hereto." 

The  amount  of  water  which  the  pastoral  company,  the  party  of  the 
second  part,  was  so  entitled  to  **take  and  receive"  into  its  canal  at 
the  White  House  Headgate  was  120  cubic  feet  of  water  per  second. 
This  does  not  mean  that  it  had  the  right  to  the  use  of  that  amount 
of  water,  but  that  it  was  entitled  to  the  inflow  of  that  quantity  of 
the  water  into  the  canal.  I  think  that  the  term  "party  of  the  second 
part,"  as  used  in  paragraph  3,  was  used  advisedly.  It  is  used  again 
in  the  same  sense  in  paragraph  3,  where  it  is  provided  that : 

"When  the  water  in  the  San  Joaquin  river  is  at  such  low  stage  that  said 
party  of  the  second  part  is  not  under  this  agreement  entitled  to  receive  Into 
its  said  canal  sufficient  water  out  of  said  120  feet  to  supply  the  party  of  the 
second  part  in  said  canal  with  stock  water,"  etc. 

The  intention  was,  and  it  is  clearly  expressed,  to  concede  to  Miller 
&  Lux  the  right  to  use  and  divert  the  surplus  water  in  the  slough, 
provided  that  such  use  should  not  interfere  with  the  flow  of  120 
cubic  feet  per  second  into  the  canal.  The  right  of  the  pastoral  compa- 
ny to  have  120  cubic  feet  flow  into  the  canal,  although  it  had  the  right 
to  use  only  one-half  thereof,  was  evidently  considered  a  substantial 
right.  The  contract  must  have  been  made  with  reference  to  known 
conditions,  and  the  construction  of  its  terms  is  not  to  be  affected  by 
the  consideration  that  Miller  &  Lux  might  have  diverted  its  one-half 
of  the  water  immediately  after  it  had  passed  the  White  House  Head- 
gate. 

Further  evidence  that  the  understanding  of  the  parties  was  as  above 
indicated  is  afforded  by  paragraph  5,  which  adopts  the  contract  of 
April  11,  1871,  with  the  proviso: 

**That  the  water  at  any  time  flowing  in  said  Ghowchilla  Canal  shall  be 
equally  divided  between  the  parties  of  the  second  and  third  parts  by  actual 
measurement  made  at  the  point  where  said  party  of  the  third  part  is  at 
that  time  diverting  water  from  said  canal.'* 

Obviously,  the  canal  here  referred  to  is  the  artificial  portion  of  it 
below  the  White  House  Headgate,  for  by  article  3  there  is  no  pro- 
vision for  equal  division  of  waters  taken  from  the  slough.  On  the 
contrary,  it  is  therein  stipulated  that  all  water  running  in  the  slough 
over  and  above  the  120  cubic  feet  per  second,  which  is  to  enter  the 
canal,  shall  belong  to  Miller  &  Lux. 

If  there  were  doubt  about  the  meaning  of  the  contract,  we  should 
find  aid  in  ascertaining  it  from  the  construction  which  the  parties 
placed  thereon  immediately  after  its  execution.  The  evidence  shows 
that,  although  Miller  &  Lux  requested  of  the  pastoral  company  the 
right  to  divide  the  water  before  it  entered  the  White  House  Head- 
gate,  the  right  was  denied,  and  that  Miller  &  Lux  never  asserted  such 
r^ht  under  the  terms  of  the  contract  until  within  a  year  prior  to  the 
commencement  of  the  suit;    but  I  agree  with  the  court  below  that 
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"the  contract  is  so  clear  and  unambiguous  in  phraseology  that  it 
neither  requires  nor  admits  of  any  extraneous  aids  in  its  construction 
other  than  the  physical  conditions  to  which  it  relates." 


THE  J.  R.  LANGDON. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  15,  1908.) 

Nob.  1,7^1,760. 

2*  ICabitime  Lien&~Enfobcement— Suits  in  Pebsonajc 

Vessel  property,  like  other  personal  property  of  shipowners,  may  be 
reached  and  subjected  to  the  liabilities  of  the  owners  In  a  personal  suit 
against  them,  but  In  such  case  only  the  interest  of  the  owners,  as  such, 
may  be  subjected  to  sale,  and  persons  holding  maritime  Hens  on  the  ves- 
sels cannot  be  compelled  to  submit  their  claims  to  the  court  in  such  suit ; 
Its  only  effect  being  to  delay  the  enforcement  of  their  liens  during  the  time 
the  vessels  are  in  the  actual  custody  of  the  court 

X.  JuDOMENT— Questions  Conoi.uded— Rights  op  Intervener. 

Libelants,  who  had  furnished  coal  to  steamers  owned  by  a  corporation, 
intervened  in  a  creditor's  suit  against  the  corporation  in  which  the  court 
by  its  receiver  had  taken  possession  of  the  vessels,  and  set  up  their 
claim  to  a  maritime  and  statutory  lien  ahd  asked  its  enforcement.  The 
court  ordered  the  vessels  sold,  requiring  the  purchaser  to  assume  and  pay 
any  lien  which  it  might  thereafter  establish.  After  the  sale  the  right 
of  libelants  to  a  lien  was  tried  and  decided,  adversely  to  them.  Held 
that,  having  voluntarily  submitted  it  to  that  court,  such  question  was  res 
Judicata  as  between  libelants  and  the  purchaser,  and  that  libelants  could 
not  thereafter  maintain  a  suit  in  rem  in  admiralty  against  the  vessels 
to  enforce  a  lien  thereon  for  their  claim. 

8.  Same— Res  Adjudicata. 

When  a  fact  or  question  is  distinctly  put  In  issue  as  a  ground  of  re- 
covery, and  is  directly  determined  by  a  court  having  Jurisdiction  to  make 
-such  determination,  that  fact,  right,  or  question  cannot  be  again  disputed 
in  a  subsequent  suit  between  the  same  parties  or  their  privies. 

Appeals  from  the  District  Court  of  the  United  States  for  the  North- 
ern Kstrict  of  Ohio. 

For  opinion  below,  see  145  Fed.  64. 

Harvey  D.  Goulder,  for  appellants. 
Roger  M.  Lee,  for  appellees. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  These  suits  are  proceedings  in  rem 
against  the  eight  steamers  named  in  the  caption.  The  cause  of  action 
is  for  fuel  supplied  to  each  of  them  by  appellants  during  the  season  of 
1898.  All  of  the  vessels  were  then  owned  by  the  Ogdensburg  Transit 
Company,  a  Michigan  corporation,  and  the  coal  was  supplied  to  them 
at  the  ports  of  Cleveland,  in  Ohio,  and  Sandwich,  in  the  Dominion  of 
Canada.  At  the  close  of  the  season  that  company  executed  its  promis- 
sory note  for  the  aggregate  sum  due.  Each  libel  is  like  every  other 
except  in  name  and  amount.    Each  avers  that  the  coal  was  supplied 
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on  the  master's  order,  at  a  foreign  port  and  upon  the  credit  of  the 
particular  vessel  supplied.*  The  respondents  are  the  Rutland  Transit 
Company,  who  acquired  title  through  a  mortgage  foreclosure  suit  and 
a  general  creditor's  bill  in  the  Circuit  Court  of  the  Eastern  District  of 
Massachusetts.  The  facts  in  each  case  are  the  same,  and  all  the  suits 
were  heard  upon  one  record. 

Two  defenses  are  made:  First,  that  the  appellants  asserted  the 
identical  claims  now  set  up  as  maritime  liens  in  the  creditor's  suit  re- 
ferred to,  and  that  the  defense  of  no  lien  was  made  and  sustained  and 
their  intervention  dismissed  for  that  reason;  second,  that  the  coal 
supplied  was  furnished  under  a  contract  with  the  Ogdenburg  Transit 
Company,  and  not  upon  the  credit  of  the  vessels  as  averred.  The  de- 
fense of  res  adjudicata  was  sustained  in  the  court  below,  and  the 
libels  dismissed  without  consideration  of  the  question  of  a  lien  upon  its 
merits.  In  the  view  we  take  of  the  case  we  shall  only  consider  this  de- 
fense of  former  adjudication.  That  appellants  did  intervene  in  the 
creditor's  suit  referred  to  and  the  issue  of  lien  or  no  lien  was  present- 
ed and  decided  adversely  to  them  is  not  controverted.  Among  other 
things,  in  answer  to  this  plea  they  say :  That  they  did  not  voluntarily 
intervene  in  that  case.  That  the  vessels  were  then  in  the  actual  pos- 
session of  the  Circuit  Court  and  being  operated  by  its  receiver.  That 
they  could  not  enforce  their  liens  through  the  admiralty  court  while 
the  steamers  were  thus  held,  and  they  were  in  danger  of  displacement 
through  later  maritime  contracts  and  torts  fastening  liens  upon  the 
vessels  while  being  operated  by  the  court's  receiver.  That  their  inter- 
vention was  for  the  limited  purpose  of  obtaining  insurance  against 
displacement  through  contracts  and  torts  of  the  receiver.  Next  they 
say,  that,  however  their  intervention  be  construed,  the  Circuit  Court 
had  no  jurisdiction  to  determine  the  question  of  the  existence  or  non- 
existence of  a  maritime  lien  for  coal  supplied,  and  that  its  determina- 
tion that  no  lien  existed  was  absolutely  void  for  want  of  jurisdiction 
over  the  subject-matter. 

It  is  a  misapprehension  of  the  intervention  of  the  libelants  in  the 
Circuit  Court  case  to  characterize  it  either  as  a  nonvoluntary  appear- 
ance or  one  for  the  narrow  purpose  of  obtaining  benefit  of  insurance 
against  subsequent  maritime  liens,  contractual  or  tortious.  Appel- 
lants were  not  brought  in  as  parties  to  that  suit.  They  voluntarily 
intervened  by  petition  and  set  up  their  claims  as  both  statutory  and 
general  liens  in  identically  the  same  terms  they  now  assert  the  same 
claims.    After  stating  the  facts,  they  said : 

"Your  petitioners  say  that  by  the  general  maritime  law  they  are  entitled 
to  and  have  a  lien  enforceable  in  a  court  of  admiralty  upon  each  of  said 
steamers,  their  engines,  boilers,  boats,  tackle,  etc.,  for  the  full  amount  of 
each  of  said  claims.  •  •  *  And  by  virtue  of  said  liens,  under  the  general 
maritime  law  and  under  the  statute  of  Ohio,  your  petitioners'  said  liens 
against  said  steamers  respectively  are  entitled  to  payment  and  satisfaction 
from  said  steamers  and  from  the  use  thereof  in  preference  to  any  and  all  • 
daims  against  said  defendant,  or  its  property,  excepting  maritime  liens  of 
equal  or  higher  rank." 

The  petition  then  stated  that  there  was  danger  of  the  displacement 
of  their  liens  through  later  liens  of  the  same  character  or  through  mari- 
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time  torts,  resulting  from  the  navigation  of  the  vessels  under  the 
court's  orders.  Upon  the  ground  that  they  had  a  maritime  lien,  the 
petition  concluded  by  praying  the  court  to  direct  the  receiver  to  pay 
their  claims  "as  preferred  liens  against  said  steamers,  or  that  an  order 
may  be  entered  requiring  said  receiver  to  pay  to  your  petitioners  the 
earnings  of  said  steamers  over  and  above  the  dost  of  operation  until 
said  several  liens  have  been  satisfied  in  full,  and  that  said  receiver 
may  in  that  event  be  also  required  to  insure  said  steamers  in  some 
good  and  responsible  insurance  companies  against  the  perils  to  which 
said  property  is  being  subjected  by  such  use,  with  loss  payable  to  your 
petitioners  and  other  holders  of  maritime  liens  as  their  interest  may 
appear,  and  for  such  other  and  further  orders  as  may  accord  with  jus- 
tice and  petitioners'  rights  under  the  circumstances." 

This  petition  was  filed  September  9,  1899.  The  receiver  answered 
at  once  and  admitted  the  Hability  as  a  debt  of  the  transit  company,  but 
denied  that  the  petitioners  were  entitled  to  any  lien,  maritime  or  statu- 
tory, asserting  that  the  coal  had  been  supplied  under  a  written  con- 
tract with  the  owners  and  upon  their  credit  only.  An  answer  was  also 
filed  by  the  trustees  under  a  mortgage  to  secure  bonds  denying  any 
precedence  of  the  claims  of  the  libelants  over  their  vessel  mortgage. 
September  20,  1899,  a  decree  was  entered  foreclosing  the  vessel  mort- 
gage and  directing  a  sale  of  the  eight  steamers,  here  involved  and  that 
the  proceeds  of  the  sale  should  be  applied  as  follows :  First,  to  costs 
of  the  cause,  receiver's  services,  fees  of  solicitor^,  etc.,  then  to  the 
mortgage  debt  and  the  surplus,  if  any,  to  such  purposes  as  the  court 
should  direct.  By  express  .direction  of  the  court  the  purchaser,  in  ad- 
dition to  the  amount  of  his  bid,  was  required  to  pay  "all  maritime  or 
statutory  liens  upon  the  said  steamboats  or  any  of  them  which  this 
court  shall  hereafter  allow  and  order  to  be  paid." 

Under  this  decree  the  vessels  belonging  to  the  Ogdenburg  Company 
were  sold  at  public  sale  for  $300,000.  As  the  mortgage  foreclosed  was 
to  secure  bonds  aggregating  $600,000,  it  will  be  seen  that  there  was  no 
surplus  for  any  purpose.  On  December  18,  1899,  the  sale  was  con- 
firmed upon  the  express  condition  that  the  court  should  have  power 
to  retake  and  resell,  if  the  purchasers  should  fail  to  pay  off,  in  addition 
to  their  bid,  any  maritime  lien  which  the  court  might  adjudge  to  exist 
against  the  vessels  so  sold. 

Immediately  following  this  confirmation,  and  upon  the  same  day,  an 
order  was  made  referring  this  intervening  petition  to  a  special  master 
to  take  proof  and  report  "whether  or  not  a  maritime  or  other  lien  exists 
against  the  steamers  lately  belonging  to  the  Ogdenburg  Transit  Com- 
pany. *  *  *"  The  master  reported  in  favor  of  the  lien  claimed,  but 
upon  exception  the  Circuit  Court  ruled  against  the  lien,  finding  that  the 
fuel  had  been  supplied  under  a  contract  with  the  owning  corporation 
and  upon  its  credit.  Upon  appeal  to  the  Circuit  Court  of  Appeals,  this 
.  decree  was  affirmed.  Cuddy  et  al.  v.  Clement  ct  al.,  113  Fed.  454,  51 
C.  C.  A.  288.  More  than  a  year  after  this  affirmance  these  libels  were 
filed.  Thus,  while  it  was  true  that  the  possession  of  the  vessels  by  the 
Circuit  Court  operated  to  delay  the  filing  of  any  Hbel  in  the  District 
Court  until  the  hand  of  the  Circuit  Court  should  be  raised  and  the  vcs- 
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sels  delivered  to  the  purchaser  under  the  decree  of  sale,  that  hindrance 
was  removed  on  December  18,  1899,  when  the  sale  was  confirmed. 
Froni  that  moment  a  court  of  admiralty  was  at  liberty  to  determine  and 
enforce  any  maritime  liens  which  might  exist,  for  the  eflEect  of  the  sale 
under  the  creditor's  bill  was  only  to  pass  the  right,  title,  and  interest 
of  the  owners  to  the  purchasers,  subject  to  any  maritime  lien  which 
might  exist.  The  libelants  might  at  that  time  have  dismissed  their 
petition  and  instituted  a  proceeding  in  rem  such  as  they  did  after  the 
failure  of  their  experiment  in  the  Circuit  Court;  but  as  they  had  a 
decree  under  which  the  purchaser  was  obligated,  in  addition  to  his  bid, 
to  assume  and  pay  off  any  such  maritime  lien  as  they  had  asserted,  they 
chose  to  have  their  claim  of  lien  referred  to  a  master  and  finally  ad- 
judicated by  the  Circuit  Court,  being  thus  assured  of  payment  in  case 
they  were  found  to  have  such  a  lien.  It  is  of  no  avail  to  say  now  that 
they  only  sought  to  obtain  insurance  which  would  protect  them  against 
loss  of  the  vessels  while  they  were  delayed  in  enforcing  their  claims 
by  a  suit  in  rem  or  from  a  displacement  of  their  liens  by  the  creation 
of  other  liens  of  the  same  or  higher  character  while  the  vessels  were 
being  operated  by  the  receiver.  That  aspect  of  the  petition  was  purely 
secondary,  for  their  prayer  was  that  their  claims  should  be  recognized 
as  maritime  or  statutory  liens  and  paid  by  the  receiver  as  preferred  over 
the  mortgage  and  all  other  claims  except  claims  of  like  character. 

We  come  then  to  the  question  as  to  whether  thfe  voluntary  submission 
of  the  question  as  to  whether  they  had  a  maritime  lien  to  the  adjudica- 
tion of  the  Circuit  Court  concludes  them  from  now  asserting  such  a 
lien  in  the  face  of  the  decree  of  that  court  that  they  had  no  such  lien. 
The  jurisdiction  of  the  Circuit  Court  of  the  United  States  for  the  pur- 
pose of  winding  up  the  affairs  of  the  Ogdenburg  Transit  Company  and 
enforcing  a  mortgage  upon  the  ships  of  the  fleet  owned  by  that  com- 
pany was  indisputable.  So  long  as  that  court  retained  possession,  that 
possession  and  jurisdiction  was  exclusive  of  every  other  court.  Even 
the  warrant  of  a  court  of  admiralty  could  not  properly  dispossess  the 
officers  of  the  Circuit  Court,  and  a  proceeding  in  rem  is  not  conceivable 
without  seizure  of  the  res.  The  Royal  Saxon,  1  Wall.  Jr.  311,  Fed. 
Cas.  13,803 ;  Moran  v.  Sturges,  154  U.  S.  257,  277,  283,  14  Sup.  Ct. 
1019,  38  L.  Ed.  981 ;  Taylor  et  al.  v.  Carryl,  20  How.  683,  601,  15 
L.  Ed.  1028.  Neither  is  it  disputable  that  the  original  jurisdiction  con- 
ferred upon  the  District  Court  to  enforce  maritime  liens  by  a  proceed- 
ing in  rem  is  exclusive  of  all  other  courts,  federal  and  state.  Such  a 
remedy  is  unknown  at  the  common  law,  and  common-law  remedies  are 
not  applicable  or  appropriate  to  enforce  such  maritime  liens.  The 
provision  of  the  jurisdictional  statute  saving  common-law  remedies  does 
not  include  any  in  rem  proceeding.  Vessel  property,  like  other  personal 
property  of 'ship  owners,  can  be  reached  and  subjected  to  the  liabilities 
of  the  owners  in  a  proceeding  by  which  the  owners  are  personally  sued  ; 
but  in  such  case  only  the  interest  of  the  owners  as  such  may  be  sub- 
jected to  sale.  The  Moses  Taylor,  4  Wall.  411,  18  L.  Ed.  397 ;  The 
Hine  v.  Trevor,  4  Wall.  555,  568,  18  L.  Ed..  451 ;  The  Belfast,  7  Wall. 
624,  644,  19  L.  Ed.  266 ;  Moran  v.  Sturges,  154  U.  S.  256,  276,  14  Sup. 
Ct  1019,  38  L.  Ed.  981.    The  proceeding  in  the  Circuit  Court  to  wind 
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Up  the  Ogdenburg  Transit  Company,  as  well  as  the  mortgage  foreclo- 
sure consolidated  or  incorporated  with  the  general  creditor's  suit,  was 
not  a  proceeding  in  rem,  but  a  proceeding  based  upon  the  liability  of 
the  Ogdenburg  Company  for  debts  created  upon  its  personal  credit. 
Persons  holding  maritime  liens  could  not  have  been  compelled  to  sub- 
mit their  claims  to  the  determination  of  that  court,  and  the  only  effect 
of  its  proceeding,  with  actual  possession  of  vessels  subject  to  such 
liens,  would  be  to  delay  their  enforcement  while  such  custody  con- 
tinued. Under  the  general  maritime  law  such  Hens  confer  the  right  to 
proceed  in  rem  to  subject  the  vessel  itself  irrespective  of  the  presence 
of  owners  to  satisfaction  of  the  lien,  and  a  sale  made  in  such  a  pro- 
ceeding carries  the  title  against  all  the  world.  Unless  therefore  the 
appellants  are  barred  by  their  voluntary  submission  of  the  question  of 
lien  or  no  lien  to  the  Circuit  Court  and  the  judgment  of  that  court 
against  such  lien,  the  proceedings  in  the  Circuit  Court  will  not  have  the 
effect  of  displacing  .their  liens,  and  they  are  now  at  liberty  to  ask  their 
enforcement  in  this  proceeding  in  rem.  Moran  v.  Sturges,  164  U.  S. 
266,  282,  283,  14  Sup.  Ct.  1019,  38  L.  Ed.  081.  and  cases  cited. 

But  it  is  said  that,  inasmuch  as  the  Circuit  Court  could  not  have 
maintained  an  in  rem  proceeding  for  the  determination  and  enforce- 
ment of  a  maritime  lien,  the  determination  that  the  appellants  had  no 
such  lien  was  only  incidentally  or  collaterally  involved,  and  therefore 
not  a  bar  to  the  reconsideration  of  the  same  question  between  the  same 
parties,  or  th^r  privies,  when  presented  in  a  direct  proceeding  for  the 
determination  and  enforcement  of  the  lien  there  claimed  and  denied. 
They  cite :  Cavanaugh  v.  Buehler,  120  Pa.  441,  14  Atl.  391 ;  Marvin 
V.  Dutcher,  26  Minn.  391,  4  N.  W.  685 ;  The  Duchess  of  Kingston's 
Case,  2  Smith's  Leading  Cases,  573  et  seq. ;  Van  Fleet's  Former  Ad- 
judication, 28,  29.  These  cases  are  not  much  in  point  for  the  general 
principles  of  res  adjudicata  are  well  settled.  The  trouble  in  applying 
these  'principles  comes  from  the  difficulty  of  determining  when  a  fact, 
or  right,  or  question  once  decided  between  the  same  parties  was  only 
collaterally  or  incidentally  involved  so  as  not  to  be  conclusive  when 
again  presented  between  the  same  parties  in  another  controversy. 

It  is  not  enough  to  say  that  the  Circuit  Court  had  no  jurisdiction 
to  have  maintained  an  in  rem  proceeding  to  determine  and  enforce  a 
maritime  Hen.  That  court  had  jurisdiction  for  certain  purposes  over 
the  property  of  the  Ogdensburg  Transit  Company,  including  the  very 
steamers  which  the  libelants  now  wish  to  subject  to  the  satisfaction  of 
their  claims.  Personal  liability  of  the  owner  is  not  inconsistent  with 
a  maritime  lien.  In  this  very  case  the  libelants  accepted  a  promissory 
note  of  the  Ogdensburg  Transit  Company  for  the  aggregate  sum  of 
their  several  claims  now  asserted.  To  save  any  question  of  waiver  of 
the  lien  they  provided  that  "when  paid  should  be  in  full  for  fuel  sup- 
plied the  Ogdensburg  Transit  Company  during  season  of  1898."  The 
St.  Lawrence,  1  Black  522,  17  L.  Ed.  180.  A  remedy  in  personam  as 
well  as  a  remedy  in  rem  existed.  That  the  remedy  in  personam  might 
be  pursued  in  either  the  Circuit  Court  or  in  a  state  court  is  clear.  In 
respect  to  remedies  in  personam  the  jurisdiction  of  the  Circuit,  Dis- 
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tTJCt,  and  state  courts  may  be  said  to  be  concurrent.    The  Belfast,  7 
Wall.  625,  644,  645,  19  L.  Ed.  266.    Thus  in  that  case  it  is  said: 

^Proceedings  in  a  suit  at  conunon  law  on  a  contract  of  affreightment  are 
precisely  the  same  as  in  snits  on  contracts  not  regarded  as  maritime,  wholly 
Irrespective  of  the  fact  that  the  injured  party  might  have  sought  redress  in 
the  admiralty.  When  properly  brought,  the  suit  is  against  the  owners  of  the 
vessel,  and  in  states  where  there  are  attachment  laws  the  plaintiff  may 
attach  any  property  not  exempted  from  execution,  belonging  to  the  defendants. 

"liiability  of  the  owners  of  the  vessel  under  the  contract  being  the  founda- 
tion of  the  suit,  nothing  can  finally  be  held  under  the  attachment  except  the 
interest  of  the  owners  in  the  vessel,  because  the  vessel  is  held  under  the 
attachment  as  the  property  of  the  defendants,  and  not  as  the  offending 
thing,  as  in  the  case  of  a  proceeding  in  rem  to  enforce  a  maritime  lien.  At- 
tachment in  such  suits  may  be  of  the  property  of  nonresidents  or  of  defend- 
ants absent  from  the  state,  as  in  suits  on  contracts  not  maritime,  and  the 
same  rules  apply  in  respect  to  the  service  of  process  and  notice  to  the  de- 
fendants." 

Whether  a  suit  in  personam  implies  necessarily  a  waiver  of  any  mar- 
itime lien  existing  for  the  same  daim  we  need  not  consider.  The  Su- 
preme Court,  in  The  Kalorama,  10  Wall.  204,  218,  19  L,  Ed.  941, 
waived  the  question.  That  a  judgment  in  personam  would  not  be  a 
bar  to  a  subsequent  suit  in  rem  was  held  by  Benedict,  J.,  in  The  Broth- 
ers Apap  (D.  C.)  34  Fed.  352,  and  by  Townsend,  J.,  in  The  Cerro  Gordo 
(D.  C.)  54  Fed.  391.  To  the  same  effect  are  the  cases  of  The  Bengal, 
Swabey,-468;  The  John  &  Mary,  Swabey,  471;  Murphy  v.  Granger, 
32  Mich.  358 ;  and  Toby  v.  Brown,  11  Ark.  308.  For  this  purpose 
appellants  might  go  into  the  Circuit  Court  and  assert  their  claims  as 
ordinary  debts.  That  they  might  obtain  a  preference  over  ordinary 
debts  out  of  the  fund  in  court  they  asserted  that  for  their  security  they 
had  a  maritime,  lien.  The  Circuit  Court  without  exercising  any  of 
the  exclusive  jurisdiction  of  a  court  of  admiralty  might  very  well  say, 
as  it  did :  "Very  well,  if  you  have  such  a  lien,  you  shall  be  paid  be- 
fore other  creditors  out  of  the  proceeds  of  sale,  and  we  will  require 
the  purchaser,  in  addition  to  his  bid,  to  assume  and  pay  off  any  such 
lien,  if  one  you  have."  If  the  sale  had  produced  a  fund  large  enough 
to  discharge  every  class  and  rank  of  liability,  is  there  any  reason  for 
saying  that  if  one  holding  a  maritime  lien  on  account  of  supplies  might 
not  voluntarily  intervene  and  ask  that  his  lien  be  determined  and  paid  ? 
Can  there  be  any  doubt  but  that  such  a  claimant  would  be  as  much  con- 
cluded by  an  adjudication  that  he  had  no  lien  as  he  would  be  by  a 
finding  that  his  claim  had  been  paid  or  was  fraudulent?  The  Circuit 
Court  did  have  jurisdiction  to  determine  the  claims  of  any  one  who 
voluntarily  came  in  for  the  purpose  of  asserting  any  right  to  be  paid 
out  of  the  fund  arising  from  the  sale  of  those  vessels.  That  a  maritime 
lienor  could  not  have  been  brought  in  may  be  conceded.  He  had  the 
right  to  wait  and  pursue  his  remedy  against  the  vessels  in  the  hands 
of  the  purchaser  from  th6  Circuit  Court;  but  if  he  elects  to  assert 
his  claim  to  the  fund  which  the  Circuit  Court  had  the  undoubted  right 
to  distribute,  and  the  determination  of  his  right  to  be  paid  out  of  that 
fund  in  preference  to  the  general  creditors  of  the  owners  necessarily 
required  the  determination  of  the  question  as  to  whether  he  had  a  mar- 
itime lien,  such  determination  operates  as  res  ad  judicata  in  respect 
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to  the  same  matter  when  presented  between  the  same  parties,  or  their 
privies,  in  a  subsequent  proceeding  in  rem  to  assert  and  enforce  the 
same  claim  of  maritime  lien.  The  question  upon  which  the  right  of 
the  appellants  to  receive  full  payment  out  of  the  fund  in  ther  Circuit 
'Court  is  the  same  question  upon  which  his  right  to  enforce  his  lien  here 
is  based.  The  defendants  in  the  Circuit  Court  denied  the  existence 
of  a  state  of  facts  necessary  to  create  a  lien.  The  defendants  here  are 
in  privity  with  the  defendants  there,  for  they  trace  title  to  that  pro- 
ceeding and  took  title  subject  to  any  maritime  lien  which  the  appellants 
might  establish  in  that  case.  When  a  fact  or  question  is  distinctly  put 
in  issue  as  a  ground  for  recovery  and  is  directly  determined  by  a  court 
having  jurisdiction  to  malfe  such  determination,  that  fact,  right,  or 
question  cannot  be  again  disputed  in  a  subsequent  suit  between  the 
same  parties  or  their  privies.  Hopkins  v.  Lee,  6  Wheat.  109,  113,  5 
L.  Ed.  218;  Smith  etal.  v.  Kernochen,  7  How.  198,  216,  12  L.  Ed. 
666 ;  Southern  Pac.  Ry.  Co.  v.  United  States,  168  U.  S.  48, 18  Sup.  Ct. 
18,  42  L.  Ed.  355 ;  Estill  County  v.  Embry,  112  Fed.  882,  6i)  C.  C.  A. 
573 ;  Brown  D.  J.,  in  The  Tubal  Cain  (D.  C.)  9  Fed.  834,  held  that  a 
judgment  in  a  state  court  in  a  suit  by  the  owners  of  the  Tubal  Cain  for 
damages  of  a  breach  of  a  contract,  in  not  furnishing  cargo  as  agreed, 
was  a  bar  to  a  subsequent  libel  in  admiralty  by  the  charterers  for  not 
waiting  longer  or  going  elsewhere  for  a  cargo  as  desired.    He  said : 

**The  claims  of  each  party  In  the  two  actions  is  based  solely  upon  an  al- 
leged entire  breach  of  the  charter  party  by  the  other  and  an  entire  failure 
in  its  performance.  •  •  •  The  issues  therefore  in  both  actions  are  sub- 
stantially the  same.  The  issue  has  been  tried  upon  Its  merits  In  the  action 
In  the  state  court  and  a  Judgment  recorded  In  favor  of  the  respondents. 
*  *  *  Its  operation  Is  not  as  a  former  judgment  recovered  upon  the  same 
cause  of  action,  for  the  cause  of  action  Is  not  the  same,  but  as  an  estoppel 
of  record  by  an  adjudication  of  the  same  Identical  matter  once  heard  and 
determined  between  the  parties.'* 

In  The  City  of  Lincoln,  25  Fed.  843,  the  libel  was  for  damages  to  the 
cargo  by  the  breaking  down  of  a  pier  through  the  negligence  of  the 
wharfinger.  One  defense  was  a  former  adjudication  by  a  judgment  in 
the  Circuit  Court  in  an  action  by  the  wharfinger  against  the  owners  of 
the  vessel  to  recover  damages  for  breaking  down  the  pier.  The  own- 
ers counterclaimed  for  damages  due  for  detention  and  loss  to  cargo. 
The  jury  found  both  parties  guilty  and  that  neither  could  recover. 
Brown,  Judge,  after  stating  the  facts,  said: 

"It  thus  appears  that  both  the  parties,  who  are  the  respondents  In  the 
present  case,  voluntarily  submitted  their  claims  to  a  court  of  common  law; 
each  claiming  their  entire  damages  against  the  other.  The  wharfingers, 
by  their  complaint,  and  the  owners  of  the  steamer,  by  the  counterclaims  in 
their  answer,  having  thus  voluntarily  appealed  to  a  common-law  forum,  and 
had  their  day  In  court  upon  this  question,  I  think  that  the  determination 
then  made,  that  there  was  mutual  fault,  should  be  held  binding  upon  them, 
in  any  other  action  where  the  same  question  arises  as  between  themselves. 
In  cases  turning  upon  questions  of  navigation,  indeed,  the  verdict  in  a  com- 
mon-law court  has  been  held  not  to  be  binding  in  a  court  of  admiralty,  on 
account  of  the  superior  means  for  determining  such  questions  sut^posed  to 
belong  to  admiralty  tribunals.  The  Ann  &  Mary,  2  Wm.  Rob.  189.  But  In 
other  classes  of  cases,  I  apprehended  a  prior  determination  and  judgment  In  a 
court  of  common  law  are  binding  as  between  the  same  parties  In  admiralty, 
whether  pleaded  or  given  in  evidence  as  respects  the  same  material  facts 
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again  Id  litlgntlon.  Goodrich  v.  The  City,  5  Wall.  560,  18  L.  Ed.  511 ;  I'aylor 
V,  Royal  Saxon,  1  Wall.  Jr.  333,  Fed.  Cas.  No.  13,803 ;  The  Tubal  Cain  (D.  C.) 
9  Fed.  834,  838,  and  note.  Undoubtedly,  the  verdict  and  Judgment  in  the 
former  action  between  the  present  respondents  is  no  adjudication  or  bar,  as 
respects  the  libelants  in  tills  case,  who  were  not  parties  to  that  suit  The 
present  action,  however,  concerns  the  same  subject-matter,  and  the  very 
question  once  determined  as  between  these  codefendants  now  arises  again 
as  between  themselves.  The  analogy  of  the  rule  In  equity  would  seem  to  be 
applicable,  which  maizes  a  former  decree  determining  the  rights  of  codefend- 
ants binding  in  a  subsequent  action  between  them  on  the  same  subject-matter. 
It  is  immaterial,  it  Is  said,  how  the  parties  are  arranged,  whether  upon  the 
same  side  or  upon  opposite  sides  in  the  cause,  so  long  as  their  rights  are 
directly  In  litigation,  and  each  has  the  opportunity  of  asserting  his  claim  and 
his  defense,  and  to  cross-examine  the  witnesses.  Farquharlson  v.  Seton,  5 
Russ.  45,  62;  Daniell,  Chancery  Pr.  ♦1010,  ♦lOlS;  Nevil  v.  Johnson,  2  Vem. 
447." 

Goodrich  V.  City  of  Chicago,  5  Wall.  566,  18  L.  Ed.  511,  was  a  libel 
in  the  District  Court  against  the  city  of  Chicago  in  personam  to  recover 
damages  to  libelant  as  owner  of  the  steamer  Huron  for  injuries  sus- 
tained from  the  vessel  running  against  a  sunken  wreck  in  the  Chicago 
river.  The  action  was  based  upon  the  supposed  duty  of  the  city  to 
keep  the  river  clear,  and  that  it  had  been  negligent  in  this  regard.  One 
of  the  defenses  was  a  judgment  of  a  state  court  upon  a  general  demur- 
rer to  a  declaration  in  an  action  at  law  by  the  libelant  against  the  re- 
spondent for  the  same  cause  of  action.  The  judgment  of  the  state 
court  was  held  to1>e  a  bar  upon  the  principle  of  res  adjudicata. 

The  judgment  of  the  court  below  must  be  affirmed  upon  the  de- 
fense of  estoppel.  This  renders  any  consideration  of  thfe  question  of 
lien  or  no  lien  altogether  unnecessary. 


NORFOLK  A  W.  RY.  CO.  v.  BECKETT. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    July  27,  1908.) 

No.  795. 

1.  Master  ahd  Sebvant— Irjubt  to  Sebvant— Unsafe  Place  to  Work. 

It  is  negligence  and  a  breach  of  its  duty  to  Its  employes  for  a  railroad 
company  to  build  a  standpipe  so  close  to  its  track  as  to  endanger  em- 
ployls  on  passing  trains  when  engaged  in  the  performance  of  their  duties, 
and  such  employes  do  not  assume  the  risls  from  such  structure  merely 
because  they  know  of  its  existence  and  general  location. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant, S  662.] 

2.  Sake— LiABiLiTT  of  Mastebt-Asbumed  Risk. 

Plaintiff,  who  was  conductor  of  a  freight  train  on  defendant's  road, 
while  the  engine  of  his  train  was  taking  water  at  a  station  in  the  night, 
went  in  to  send  in  reports  in  the  course  of  his  duty.  When  he  came  out 
the  train  was  moving,  and  he  started  to  climb  upon  a  car  by  the  side 
ladder  provided  for  that  purpose,  when  he  was  struck  by  a  spout  or 
standpipe,  knocked  from  the  car,  and  seriously  injured.  There  was  no 
caboose  on  the  train,  and  plaintiff  was  required  to  be  on  top  of  the  cars 
to  act  as  a  brakeman.  He  was  not  well  acquainted  with  the  road  at  that 
point,  and,  while  he  knew  there  was  a  standpipe  and  its  general  location, 
be  did  not  know  that  it  was  so  near  the  track  as  to  be  dangerous  to  a 
person  in  his  position.    Held,  that  defendant  was  negligent  In  so  placing 
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It,  and  that  plaintiff  did  not  assume  the  risk  therefrom,  nor  was  he 
chargeable  with  contributory  negligence. 

[Ed.  Note. — For  cases  in  point,  see  G^t  Dig.  vol.  34,  Master  and  Serv- 
ant, §S  662,  707. 

Assumption  of  risk  incident  to  employment^  see  note  to  Chesapeake  & 
O.  R.  Co.  V.  Hennessey,  38  C.  O.  A.  314.] 

3.  Same— Duty  of  Gabb  on  Part  of  Sebvant. 

It  being  the  duty  of  a  master  in  the  first  instan<^  to  furnish  a  servant 
with  a  reasonably  safe  place  wherein  to  work,  the  servant  has  the  right 
to  assume  that  such  duty  has  been  performed,  and  is  not  required  to 
exercise  reasonable  care  to  discover  dangers,  but  is  chargeable  with 
knowledge  only  of  such  defects  as  are  plainly  observable. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant, H  710-714.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  West  Virginia,  at  Bluefield. 

A.  W.  Reynolds  (Joseph  I.  Doran  and  Theodore  W.  Reath,  on  the 
briefs),  for  plaintiff  in  error. 

Harold  A.  Ritz  and  Joseph  M.  Sanders  (Sanders  &  Crockett,  on 
the  brief),  for  defendant  in  error. 

Before  PRITCHARD,  Circuit  Judge,  and  WADDILL  and  BOYD, 
District  Judges. 

PRITCHARD,  Circuit  Judge.  This  is  an  action  brought  for  the 
recovery  of  •damages  on  account  of  personal  injuries  sustained 
by  the  plaintiff  below,  James  H.  Beckett,  resulting  in  the  loss  of  a  leg 
while  employed  by  the  defendant  below,  the  Norfolk  &  Western  Rail- 
way Company,  as  a  freight  conductor.  The  case  was  tried  at  Octo- 
ber term,  1907,  of  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  West  Virginia,  at  Bluefield,  and  a  verdict  was 
rendered  in  favor  of  the  plaintiff  below  for  the  sum  of  $10,000.  The 
defendant  in  error  had  been  running  over  that  part  of  the  road  where 
he  was  injured  but  a  short  time.     The  facts,  substantially,  are: 

"On  the  14th  day  of  November,  1902,  he  (Beckett)  was  called  to  go  to 
Bluefield,  and  was  started  out  with  a  train  of  about  45  cars,  5  of  which  he 
set  off  and  left  at  Vivian.  When  he  reached  Vivian,  he  received  an  order  to 
run  an  hour  late,  on  account  of  having  been  detained  in  setting  off  the  cars 
there.  Running  on  the  order  which  he  had  received,  he  reached  Morgan, 
a  short  distance  east  of  Vivian,  and,  when  the  train  stopped  for  the  engine 
to  take  water,  he  went  into  the  office  at  Morgan  to  send  a  message  to  the 
superintendent,  Informing  him  as  to  the  cause  of  the  delay,  and  while  he 
was  laying  out,  and  also  to  send  a  message  to  Coaldale,  concerning  a  car 
which  he  was  to  get  on  his  way  to  Bluefield,  all  of  which  he  was  required 
by  the  company  to  do,  and  which  it  was  his  duty  to  do.  Be  gave  the  mes- 
sages to  the  operators,  and  the  train  started  while  he  was  at  the  office,  and 
he  came  out  and  caught  the  train  and  was  climbing  up  on  the  side  of  a  box 
car,  on  a  ladder,  placed  on  the  side  of  the  car  for  the  purpose  .of  getting 
upon  the  car,  and  while  so  climbing  up  the  car,  and  when  he  had  gotten 
nearly  to  the  top  of  the  car,  a  portion  of  his  body  projecting  above  the  top, 
he  was  struck  by  a  water  column  or  standpipe,  standing  by  the  side  of  the 
track  about  30  or  40  yards  east  of  the  station,  and  was  knocked  between  the 
cars,  fell  to  the  ground,  and  the  cars  ran  over  him  and  cut  off  his  left  leg, 
between  the  ankle  and  the  knee;  thence  he  was  taken  to  ^e  hospital  at 
Bluefield  and  his  leg  was  reamputated." 
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The  first  question  to  be  determined  is: 

"Was  it  negligence  of  the  master  to  erect  and  maintain  tlie  water  column 
or  standpipe  which  struck  the  defendant  in  error  at  the  point  at  wMch  it 
is  erected  and  maintained?" 

It  is  a  well-settled  principle  of  law  that  it  is  the  duty  of  the  mas- 
ter to  furnish  the  servant  with  a  reasonably  safe  place  in  which  to 
work,  and  the  servant  may  assume  when  he  enters  upon  his  employ- 
ment that  the  master  has  performed  the  duty  thus  enjoined  upon  him. 

It  appears  from  the  evidence  that  the  standpipe  which  occasioned 
the  injury  in  this  instance  was  set  so  near  the  track  that  it  was  im- 
possible for  a  person  occupying  the  position  that  the  plaintiff  did  on 
that  occasion  to  pass  it  without  injury.  While  the  evidence  shows 
that  trains  of  which  the  defendant  in  error  was  in  charge  had  fre- 
quently taken  water  at  Morgan,  it  does  not  appear  that  the  defend- 
ant in  error  had  ever  attempted  to  board  a  freight  train  at  that  point 
prior  to  the  time  of  his  injury,  or  that  his  attention  had  ever  been  call- 
ed to  the  fact  that  the  standpipe  was  too  close  to  the  track  to  permit  one 
to  pass  safely  on  the  side  of  the  box  car.  However,  it -is  insisted  by 
the  plaintiff  m  error: 

*That  there  was  no  negligence  in  placijig  the  standpipe  in  the  position 
it  occupied  at  the  time  the  defendant  in  error  was  injured ;  that  it  was  the 
duty  of  the  defendant  in  error  to  have  acquainted  himself  with  the  dangers 
Incident  to  this  standpipe;  that  under  the  circumstances  proved  in  the  case 
it  was  gross  negligence  on  the  part  of  the  defendant  in  error  to  attempt  to 
ascend  the  car  upon  a  side  ladder  while  the  train  was  in  motion  and  when  he 
Icnew  that  he  was  approaching  this  standpipe;  that  the  defendant  in  error 
had  no  right  to  assume  that  the  standpipe  was  at  a  sufficient  distance  to 
permit  him  to  pass  in  safety  in  the  position  which  he  occupied;  that  there 
was  no  necessity  that  he  should  have  thus  exposed  himself  to'  danger  in 
the  discharge  of  his  duties;  that  he  knew  that  the  position  he  occupied 
was  a  dangerous  one;  that  he  was  liable  to  come  in  contact  with  objects 
along  the  side  of  the  road ;  and  that  he  assumed  all  of  the  dangers  incident  to 
the  dangerous  manner  in  which  he  chose  to  get  on  board  of  his  train." 

This  contention  might  be  true  as  to  obstructions  placed  so  near 
the  track  as  to  be  dangerous  without  the  knowledge  or  consent  of 
the  master  and  when  he  had  had  no  opportunity  to  acquaint  himself 
with  the  situation. 

In  the  case  of  Choctaw,  Oklahoma  &  Gulf  Railroad  Co.  v.  McDade, 
191  U.  S.  67,  24  Sup.  Ct.  25  (48  L.  Ed.  96),  the  court,  in  discussing 
this  phase  of  the  question,  among  other  things,  said : 

"It  is  the  duty  of  a  railroad  company  to  use  due  care  to  provide  a  rea- 
sonably safe  place  and  safe  appliances  for  the  use  of  workmen  in  its  employ." 

Ordinarily,  the  conductor  of  a  freight  train  is  provided  with  a  ca- 
boose in  which  to  ride  whilst  the  train  is  in  motion;  but  it  should 
be  borne  in  mind  that  the  train  on  this  occasion  did  not  have  a  ca- 
boose, and  that,  among  other  duties,  the  conductor  was  at  intervals 
required  to  perform  those  of  a  brakeman.  Therefore,  when  we  come 
to  consider  the  question  as  to  whether  the  conductor  was  in  the  dis- 
charge of  his  duties  at  the  time  he  was  injured,  we  are  reminded  that 
the  top  of  the  car  was  the  only  place  provided  by  the  master  where- 
on he  could  ride,  and,  even  had  this  not  been  the  case,  the  fact  alone 
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that  he  was  required  to  act  as  brakeman  would  necessitate  his  pres- 
ence on  the  top  of  the  car  while  the  train  was  in  motion. 

On  this  occasion  the  train  had  stopped  at  Morgan  in  order  to  take 
on  coal  and  water,  and  it  appears  that  the  defendant  in  error  had  gone 
to  the  dispatcher's  office  to  report  to  the  superintendent,  thus  per- 
forming a  duty  required  of  him  by  the  rules  of  the  company,  and 
while  in  the  performance  of  such  duty  the  train  started  to  leave  the 
station,  and  the  conductor  immediately  proceeded  to  board  his  train 
by  climbing  the  side  ladder,  the  only  means  provided  by  which  he 
could  reach  the  position  he  was  required  to  occupy  while  the  train 
was  in  motion.  When  the  train  started  he  was  confronted  with  a  sit- 
uation which  involved  the  performance  of  a  plain  duty.  The  duty 
thus  imposed  was  imperative,  and  there  was  no  alternative.  To  say 
that  it  was  not  his  duty  to  accompany  the  train  which  had  been  plac- 
ed under  his  control  by  the  master,  would  be  unjust,  and  under  these 
circumstances  it  cannot  be  insisted  that  the  defendant  was  acting  con- 
trary to  the  orders  of  the  company  or  doing  anything  inconsistent 
with  the  faithful  performance  of  his  duty.  If  the  conductor  had  on 
this  occasion  refused  to  board  his  train  as  it  pulled  out,  and  thus  per- 
mitted the  same  to  proceed  on  its  way,  it  would  have  been  tanta- 
mount to  an  abandonment  of  the  trust  reposed  in  him  as  the  cap- 
tain of  the  train  and  a  flat  refusal  to  perform  his  (duty  as  required  in 
that  respect.  It  therefore  seems  clear  to  us,  under  all  the  circum- 
stances, that  the  conductor  was  engaged  in  the  performance  of  his 
duty  in  attempting  to  go  upon  the  top  of  the  car  by  climbing  the  lad- 
der which  had  been  provided  by  the  master  for  that  express  pur- 
pose, and  this  is  especially  true  in  view  of  the  fact  that  no  other  means 
were  provided  by  which  he  could  have  reached  any  portion  of  the 
train  wherein  he  was  required  to  perform  the  duties  incident  to  the 
relation  which  he  sustained  to  the  master. 

That  the  plaintiff  had  seen  the  standpipe  in  question  and  knew  its  lo- 
cation is  not  disputed,  but  there  is  not  a  scintilla  of  evidence  to  show 
that  he  ever  saw  a  box  car  pass  it  so  as  to  be  able  to  observe  the  space 
between  it  and  the  car,  nor  was  there  any  evidence  to  show  that  he 
had  ever  passed  it  while  on  a  box  car,  or  that  he  had  ever  seen  any 
one  attempt  to  climb  the  ladder  at  a  time  when  the  car  was  passing 
this  particular  point.  In  other  words,  he  had  knowledge  of  the  exist- 
ence of  the  standpipe  and  its  relative  position  to  cars  while  passing 
it  in  a  general  way,  but  there  is  nothing  to  show  that  he  had  any 
knowledge  as  to  the  increased  hazard  resulting  from  the  close  proxim- 
ity of  the  standpipe  to  the  center  of  the  track. 

In  the  case  of  Texas  &  Pacific  Ry.  Co.  v.  Swearingen,  196  U.  S. 
51,  25  Sup.  Ct.  164,  49  L.  Ed.  382,  in  discussing  this  phase  of  the 
question,  among  other  things,  it  is  said: 

"Knowledge  of  the  increased  hazard  resulting  from  the  dangerous  proximi- 
ty of  the  scale  box  to  the  north  rail  of  track  No.  2  could  not  be  imputed  to 
the  plaintiff  simply  because  he  was  aware  of  the  existence  and  general  loca- 
tion of  the  scale  box." 

As  we  have  already  said,  the  master  owes  to  the  servant  the  ab- 
solute duty  of  furnishing  a  reasonably  safe  place  wherein  to  work, 
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and  the  servant  when  entering  upon  employment  may  asstmie  that  a 
reasonably  safe  place  has  been  furnished  for  that  purpose.  In  the 
case  just  quoted  it  is  held  that  the  Imowledge  of  an  attendant  danger 
in  a  case  like  the  one  at  bar  cannot  be  imputed  to  the  plaintiff  simply 
because  he  knew  of  the  location  'of  such  attendant  danger.  To  es- 
tablish a  different  rule  would  be  to  abrogate  the  rule  which  requires 
the  master  to  furnish  the  servant  a  reasonably  safe  place  wherein  to 
.work,  and,  while  it  is  the  rule  that  one  seeldng  employment  assumes 
the  risk  incident  thereto,  the  rule  is  predicated  upon  the  principle 
that  in  the  first  instance  the  master  will,  by  exercising  that  care  and 
caution  which  devolve  upon  a  prudent  person,  provide  a  reasonably 
safe  place  wherein  the  servant  is  to  work,  and  in  doing  so  it  is  un- 
doubtedly the  duty  of  the  master  to  provide  against  erecting  or  main- 
taining any  kiqd  of  fixtures  which  must  of  necessity  result  in  injury 
to  the  servant  in  the  performance  of  the  duties  incident  to  his  employ- 
ment, and  which  he  is  liable,  under  emergencies  like  the  one  on  this 
occasion,  to  be  called  upon  to  perform,  and  while  the  servant  (once  the 
master  performs  his  duty)  assumes  those  risks  that  are  common  and 
incident  to  his  employment  in  a  particular  line,  yet  this  does  not  mean 
that  he  assumes  risks  which  are  incident  to  the  negligence  of  the  mas- 
ter in  the  first  instance.  In  other  words,  if  the  master  has  complied 
with  the  rule  as  to  the  degree  of  diligence  imposed  upon  him,  then 
the  servant  assumes  the  risk  incident  to  his  employment;  but  here 
there  was  a  failure  on  the  part  of  the  master  to  furnish  a  reasonably 
safe  place  wherein  the  servant  was  called  upon  to  work  by  placing  the 
standpipe  at  such  a  distance  from  the  center  of  the  track  as  to  permit 
the  servant  under  such  circumstances  to  board  a  moving  train  in  safe- 
ty in  such  emergency. 

In  the  case  of  Riley  v.  W.  Va.  Cent.  &  P.  R.  Co.,  27  W.  Va.  146, 
the  court  said : 

"It  is  the  dnty  of  a  railroad  company  not  only  to  fumlsli  a  reasonably 
well-constructed  and  safe  railway  and  track  for  the  use  of  its  employ^, 
but  it  must  also  exercise  continued  supervision  over  the  same  and  keep  them 
in  good  and  safe^  repair  and  condition.*' 

In  that  case  the  plaintiff,  while  acting  as  a  brakeman  in  the  em- 
ploy of  the  defendant  on  a  train  consisting  of  an  engine  and  tender, 
was  struck  by  a  stump  standing  along  the  railroad  and  near  the  track. 
The  stump  originally  stood  some  distance  from  the  track,  but,  being 
in  lopse  loamy  soil,  had  by  a  slide  produced  by  heavy  rains  slipped 
so  near  the  track  as  to  render  it  dangerous  for  one  occupying  the  posi- 
tion the  brakeman  did  on  that  occasion  to  attempt  to  pass  the  point 
where  it  was  located. 

Among  other  things,  it  is  insisted  by  the  plaintiff  in  error  that, 
if  the  conductor  on  this  occasion  had  stepped  round  the  end  of  the 
car  on  the  sill,  he  could  have  avoided  the  accident.  This  is  a  degree 
of  diligence  which  we  do  not  think  he  was  called  upon  to  exercise 
under  the  peculiar  circumstances  by  which  he  was  surrounded  on  that 
occasion.  When  he  came  out  of  the  dispatcher's  office  the  train  was 
in  motion,  the  night  was  dark,  and,  in  order  to  perform  the  duties  in- 
cident to  his  employment,  he  was  required  to  act  promptly,  and  under 
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these  circumstances  to  hold  that  he  was  guilty  of  contributory  negli- 
gence in  that  he  neglected  to  anticipate  a  danger  of  which  he  had  no 
actual  knowledge,  by  stepping  round  to  a  point  where  he  was  not  re- 
quired to  g-o  in  order  to  reach  the  place  where  he  was  to  perform  the 
duties  incident  to  his  employment,  would  be  unreasonable  and  with- 
out precedent.  The  ladder  which  the  defendant  in  error  was  as- 
cending was  placed  upon  the  side  of  the  car  to  be  used  by  him  for  the 
purpose  of  ascending  the  car  when  leaving  the  station,  and  at  other 
times  when  he  was  required  to  board  the  car.  Then  to  require  him 
to  do  this  and  erect  and  maintain  at  the  very  place  of  near  the  place 
where  this  duty  was  to  be  performed  a  standpipe  so  near  the  railroad 
as  to  endanger  his  person  in  the  performance  of  this  duty  we  think 
was  negligence,  in  that  it  was  a  failure  to  provide  a  safe  place  for 
him  to  work,  because  the  work  which  he  was  then  performing  was  re- 
quired to  be  done  then  and  there,  and  in  this  instance  the  car  was  in 
motion,  he  had  no  time  or  opportunity  to  take  a  survey  of  the  sur- 
roundings to  see  what  dangers  were  near,  'and  this  adds  strength  to 
the  position  that,  being  in  a  situation  of  that  sort,  it  devolved  more  im- 
peratively upon  the  railroad  company  to  provide  for  his  safety. 

We  jiow  come  to  consider  the  various  assignments  of  error.  The 
first  assignment  is  as  to  the  action  of  the  court  in  giving  the  instructions 
offered  on  behalf  of  the  plaintiff  below.  The  first  instruction  sub- 
mitted to  the  jury  involves  the  question  whether  at  the  time  the  plain- 
tiflE  received  the  injury  he  was  engaged  in  his  duties  as  conductor  and 
in  doing  so  exercised  ordinary  care,  and  the  jury  was  told  that  they 
should  find  for  the  plaintiff,  unless  they  should  also  find  that  the  plain- 
tiff knew  the  standpipe  was  in  such  position  as  to  be  unsafe,  or  that 
he  knew  the  position  of  the  standpipe,  and  that  from  its  position  it  was 
plainly  observable  to  be  unsafe.  It  is  insisted  by  the  plaintiff  in  error 
that  this  instruction  under  the  evidence  was  improper,  inasmuch  as  the 
evidence  showed  that  he  negligently  assumed  a  position  of  known  dan- 
ger, and  that  therefore  this  instruction  should  not  have  been  sub- 
mitted to  the  jury.  We  fail  to  find  an)rthing  in  the  record  from  which 
it  can  be  inferred  that  the  plaintiff  knew  of  the  dangerous  proximity 
of  the  standpipe.  From  the  evidence  it  is  shown  that  he  only  had  a 
general  knowledge  as  to  the  location  of  the  standpipe,  and  there  is 
nothing  in  the  record  which  shows  that  from  the  location  of  the  stand- 
pipe  it  was  plainly  observable  to  be  unsafe.  In  other  words,  in  order 
to  bring  this  case  within  the  class  of  cases  wherein  it  is  held  that  the 
servant  assumes  the  risk  incident  to  his  employment,  it  must  appear 
that  the  danger  was  plainly  observ^able,  and  m  this  instance,  inasmuch 
as  there  is  want  of  proof  to  sustain  the  contention  of  the  plaintiff  in 
error,  we  are  inclined  to  the  opinion  that  the  court  did  not  err  in  sub- 
mitting the  instruction  complained  of  in  the  first  assignment  of  error. 

In  the  case  of  Choctaw,  O.  &  G.  R.  Co.  v.  McDade,  supra,  it  is  said : 

"The  question  of  assumption  of  risk  Is  quite  apart  from  that  of  contributory 
negligence.  The  servant  has  the  right  to  assume  that  the  master  has  used  due 
diligence  to  provide  suitable  appliances  in  the  operation  of  his  business,  and 
he  does  not  assume  the  risk  of  the  employer's  negligence  in  performing  such 
duties.  The  employ^  is  not  obliged  to  pass  judgment  upon  the  employer's 
methods  of  transacting  his  business,  but  may  assume  that  reasonable  care 
will  be  used  In  furnishing  the  appliances  necessary  for  its  operation,    l^is 
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rule  is  subject  to  the  exception  that  where  a  defect  is  known  to  the  employ^, 
or  Is  80  patent  as  to  be  readily  observed  by  him,  he  cannot  continue  to  use  the 
defective  apparatus  in  the  face  of  the  knowledge  and  without  objection, 
without  assuming  the  hazard  Incident  to  such  a  situation.  In  other  words, 
if  he  knows  of  a  defect,  or^it  is  so  plainly  observable  that  he  may  be  presiuned 
to  know  of  it,  and  continues  in  the  master's  employ  without  objection,  he 
is  taken  to  have  made  his  election  to  continue  in  the  employ  of  the  master, 
notwithstanding  the  defect,  and,  in  such  case,  cannot  recover." 

We  have  carefully  considered  instruction  No.  2  given  for  the  plain- 
tiflf  below,  and  we  are  of  opinion  that  the  contention  of  the  plaintiff 
m  error  is  without  merit.  This  instruction  practically  embodies  the 
statement  of  the  law  as  contained  in  the  case  of  Choctaw,  O.  &  G.  R. 
Co.  V.  McDade,  supra. 

As  to  instruction  No.  3.,  which  is  to*  the  effect  that  the  plaintiff  be- 
low had  the  right  to  assume  that  the  defendant  had  exercised  reason- 
able care  in  the  preparation  of  the  place  wherein  he  was  to  work, 
and  that  he  was  not  required  to  exercise  reasonable  care  to  acquaint 
himself  with  the  condition  thereof,  but  that  under  the  circumstances 
he  assumed  the  peril  and  extra  hazard  not  incident  to  his  employment 
only  for  defects  known  or  plainly  observable  by  him,  we  think  is  cor- 
rect. 

In  the  McDade  Case,  cited,  the  court  below  charged  the  jury  that 
the  plaintiff  could  not  recover  if  he  knew  of  the  position  of  the  water- 
spout, or  by  the  exercise  of  ordinary  care  on  his  part  ought  to  have 
known  of  it.  The  Supreme  Court,  in  discussing  this  phase  of  the 
question,  says : 

"The  charge  of  the  court  upon  the  assumption  of  risk  was  more  favorable 
to  the  plaintiff  in  error  than  the  law  required,  as  it  exonerated  the  railroad 
company  from  fault  if  in  the  exercise  of  ordinary  care  McDade  might  have 
discovered  the  danger.  Upon  this  question,  the  true  test  is  not  in  the 
exercise  of  care  to  discover  dangers,  but  whether  the  defect  is  known  or  plain- 
ly observable  by  the  employe." 

In  other  words,  it  being  the  duty  of  the  master  in  the  first  instance 
to  furnish  the  servant  a  reasonably  safe  place  wherein  to  work,  the 
servant  is  not  required  to  exercise  reasonable  care  to  discover  dangers ; 
but  he  IS  chargeable  with  knowledge  of  any  and  all  defects  that  are 
plainly  observable,  and  he  assumes  all  risks  incident  thereto. 

We  do  not  think  it  necessary  to  consider  seriatim  the  remaining  as- 
signments of  error,  inasmuch  as  we  have  discussed  generally  the  prop- 
ositions involved  therein  and  are  of  opinion  that  the  rulings  of  the 
court  below  on  the  various  propositions  were  correct. 

This  case  was  tried  with  great  care  and  ability  by  the  learned  judge 
below,  and  all  controverted  questions  of  fact  were  submitted  to  the 
jury,  and  we  think  the  findings  of  the  jury  were  justified  by  the  testi- 
mony, and  that  there  was  no  error  in  the  principles  of  law  enundatcd 
by  the  court. 

The  decision  of  the  court  below  is  affirmed. 
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HARMON  T.  SPRAGUB  et  al. 

SPRAQUB  et  al.  t.  CJOENEB. 

(GlrcQlt  Gourt  of  Appeals,  Sixth  drcait  ^  July  28,  lOOa) 

Nob.  1780,  1781. 

1.  INSOLVENOT— PbKFEBBED  CLAIMS. 

C,  prior  to  the  failure  of  a  firm  of  brokers,  ordered  them  to  purdiase 
certain  stock  for  delivery.  The  purchase  was  made  through  another  con- 
cern by  the  latter  advancing  the  purchase  price,  in  accordance  with  the 
usual  custom,  and  charging  the  amount  to  the  brokers*  general  account, 
retaining  the  stock  in  pledge.  C.  thereupon  paid  the  brokers  the  amount 
due  and  requested  that  the  certificates  be  transferred  to  him,  but  this 
was  not  done  until  the  firm  suspended,  without  having  notified  the  pur- 
chasing brokers  to  transfer  the  stock  to  C,  whereupon  it  was  sold  as  a 
part  of  the  pledge  for  the  brokers'  general  account  Held,  that  such  stock 
stock  belonged  to  C,  that  the  sale  was  wrongful,  and  that  C.  was  there- 
fore entitled  to  a  preferred  claim  for  the  value  thereof,  against  a  halance 
remaining  to  the  credit  of  the  brokers  on  the  sale. 

2.  Same. 

D.  ft  Co.,  a  firm  of  brokers,  was  ordered  by  H.  to  sell  for  him  20  shares 
of  preferred  Q.  stock  and  to  purchase  25  shares  of  G.  Trust  Co.'s  stock. 
G.  &  Co.  sold  the  Q.  stock  on  the  Chicago  Bzctiange,  realizing  $2,067.00, 
in  addition  to  commissions  therefor,  through  another  firm  of  brokers. 
The  25  shares  of  G.  stock  was  purchased  with  commissions  for  $7,556.25, 
through  another  firm  of  brokers  on  the  Cleveland  Stock  Exchange,  and. 
both  transactions  being  reported  to  H.,  he  delivered  to  D.  ft  Co.  a  cer- 
tificate for  the  20  shares  of  Q.  stock  and  $98.75,  which,  with  the  pro- 
ceeds of  the  Q.  stock,  he  directed  to  be  applied  to  the  purchase  of  the 
G.  stock,  leaving  a  balance  due  D.  ft  Co.  of  $5,400,  which  a  trust  com- 
pany had  agreed  to  pay  to  D.  ft  Co.  on  delivery  of  the  stock.  On  the  sale 
of  Q.  stock,  D.  ft  Co.  were  credited  with  the  selling  price  and  charged  with 
the  stock,  the  charge  being  balanced  by  the  delivery  of  the  certificate, 
leaving  D.  ft  Co.  credited  on  the  books  of  their  correspondent  with  $2,057.- 
50.  The  trust  company's  stock,  however,  was  never  delivered,  and  on  D. 
ft  Co.'s  failure  the  sale  was  canceled  by  their  correspondent  without  loss, 
resulting  in  net  credit  to  H.  on  D.  ft  Co.'s  books  of  $2,056.25.  Held,  that 
the  purchase  of  the  G.  stock  had  never  been  consummated,  and  H.  was 
therefore  a  mere  creditor  of  D.  ft  Co.  at  the  time  of  their  failure  and 
was  therefore  not  entitled  to  a  preferred  claim  on  the  surplus  arising 
from  the  sale  of  other  pledged  collateral  belonging  to  D.  ft  Co. 

Severens,  Circuit  Judge,  dissenting  In  part 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Ohio. 

C.  F.  Taplin  and  J.  E.  Morley,  for  W.  F.  Sprague  and  others. 
F.  L.  Taft,  for  Frank  S.  Harmon. 
T.  H.  Hogsett;,  for  Horace  B.  Corner. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  On  and  prior  to  January  9,  1906, 
Finley,  Barrel  &  Co.  was  a  firm  engaged  in  business  as  stockbrokers, 
in  Chicago.  At  the  same  time,  Denison,  Prior  &  Co.  were  similarly 
engaged  m  Cleveland.  The  former  firm  was  one  of  the  correspondents 
of  the  latter,  which  bought  and  sold  stocks  for  customers  through  it, 
carrying  the  same,  where  a  direct  purchase  was  not  made,  upon  mar« 
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gins.  On  January  9,  1906,  Denison,  Prior  &  Co.  failed,  owing  Finley, 
Barrel  &  Co.,  $146,913.68. .  To  secure  this,  Finley,  Barrel  &  Co.  held 
2,599  shares  of  the  common  stock  of  the  American  Ship  Building  Com- 
pany, 1,885  shares  of  the  preferred  stock  of  the  United  Boxboard  & 
Paper  Company,  70  shares  of  the  common  stock  of  the  United  Box- 
board  &  Paper  Company,  60  shares  of  the  common  stock  of  the 
Quaker  Oats  Company,  which  securities,  with  the  exception  of  76 
shares  of  the  Boxboard  preferred  stock,  which  was  delivered  free, 
were  on  January  10,  1900,  sold  out,  producing  altogether  $174,81.4.43. 
After  paying  the  debt  for  which  these  stocks  were  pledged,  Denison, 
Prior  &  Co.  were  left  with  a  credit  balance  of  $26,211.69,  which  was 
turned  over  to  the  receiver. 

The  contest  is  with  respect  to  the  distribution  of  this  amount. 
Among  the  claimants  were  Horace  B.  Corner  and  Frank  S.  Harmon. 
Neither  of  these  was  a  margin  trader,  doincf  business  with  Denison, 
Prior  &  Co.,  on  a  speculative  account  for  the  purchase  and  sale  of 
stocks.  Comer  gave  a  straight  order  to  Denison,  Prior  &  Co.  to  pur- 
chase for  him  50  shares  of  Quaker  Oats  common.  This  purchase  was 
at  once  effected  through  Finley,  Barrel  &  Co. ;  the  latter  advancing, 
in  accordance  with  the  usual  custom,  the  purchase  price,  and  charging 
th«  same  to  Denison,  Prior  &  Co.'s  general  account,  retaining  the 
stock  in  pledg^.  On  November  27,  1906,  Denison,  Prior  &  Co.  present- 
ed to  Comer  a  bill  for  the  purchase  price  of  the  stock  including  com- 
mission, and  stated  that  the  stock  had  been  purchased  for  it  in  Chicago. 
Comer  paid  the  bill  and  instructed  Denison,  Prior  &  Co.  to  have  the 
certificate  transferred  for  him.  This  they  agreed  to  do  and  receipted 
the  bill.  A  few  days  thereafter,  not  having  received  the  certificate, 
Corner  asked  Denison,  Prior  &  Co.  about  the  matter,  and  they  in- 
formed him  fhat  the  certificate  had  not  been  received,  but  that  they 
would  deliver  it  in  a  few  days,  as  soon  as  it  was  received  from  the 
transfer  office.  Nothing  was  done  by  Corner  until  the  time  of  the  sus- 
pension of  the  firm  of  Denison,  Prior  &  Co.,  and  the  certificate  was  not 
delivered  to  him.  Denison,  Prior  &  Co.  had  never  notified  Finley, 
Barrel  &  Co.  to  transfer  the  stock  for  Comer. 

The  claim  of  Frank  S.  Harmon  grew  out  of  the  following  facts: 
On  January  4,  1906,  he  ordered  Denison,  Prior  &  Co.  to  sell  for  him 
20  shares  of  the  preferred  stock  of  the  Quaker  Oats  Company,  and  at 
the  same  time  ordered  the  firm  to  purchase  for  him  25  shares  of  the 
Guardian  Savings  &  Trust  Company  stock.  That  day  the  firm  execut- 
ed these  orders  in  the  following  manner:  By  selling  20  shares  of 
Quaker  Oats  preferred  stock  on  the  Chicago  Stock  Exchange,  for  $103 
per  share,  realizing,  after  deducting  commissions,  $2,057.50.  This  sale 
was  made  through  Finley,  Barrel  &  Co.  The  purchase  of  25  shares  of 
Guardian  Savings  &  Trust  Company  stock  was  made  at  $302  per  share, 
which,  with  the  commission  added,  made  $7,556.26.  This  purchase 
was  made  on  the  Cleveland  Stock  Exchange  from  the  firm  of  Wright, 
McLoud  &  Baker.  Both  these  transactions  were  reported  to  Harmon, 
and  on  January  5,  1906,  hj^  delivered  to  Denison,  Prior  &  Co.  a  certif- 
icate for  20  shares  of  Quaker  Oats  preferred,  and  at  the  same  time 
paid  them  $98.75,  which,  with  the  proceeds  of  the  sale  of  the  Quaker 
Oats  stock,  he  directed  to  be  applied  on  the  purchase  price  of  the 
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Guardian  Savings  &  Trust  stock,  thus  leaving  a  balance  due  Denison, 
Prior  •&  Co.  of  $5,400,  and  it  was  then  agreed  that  Denison,  Prior  & 
Co.  should  deliver  the  shares  of  the  Guardian  Savings  &  Trust  Com- 
pany stock  to  the  Citizens'  Savings  Trust  Company,  with  which  com- 
pany Harmon  had  an  arrangement  whereby  the  bank  was  paid  the  bal- 
ance of  $5,400,  on  the  delivery  of  said  Guardian  Savings  &  Trust 
Company  stock.  Upon  the  sale  of  the  Quaker  Oats  stock,  on  January 
4,  Finley,  Barrel  &  Co.  credited  Denison,  Prior  &  Co.'s  account  with 
the  selling  price  thereof,  and  charged  their  account  with  the  stock  so 
sold.'  Denison,  Prior  &  Co.  transmitted  the  certificate  of  Quaker  Oats 
preferred  stock  delivered  to  it  by  Harmon  to  Finley,  Barrel  &  Co., 
which  firm  on  receipt  of  the  certificate  on  January  9,  credited  Depison, 
Prior  &  Co.'s  account  with  the  stock  so  received,  making  the  net  credit 
on  account  of  the  transaction  $2,057.50.  On  the  9th  of  January,  the 
books  of  Denison,  Prior  &  Co.  showed  Harmon  to  be  owing  said  firm 
the  sum  of  $5,400,  and  that  the  firm  were  carrying  for  his  account  25 
shares  of  the  Guardian  Savings  &  Trust  Company  stock;  that  Deni- 
son, Prior  &  Co.  did  not  pay  Wright,  McLoud  &  Baker  any  part  of  the 
purchase  price  of  the  25  shares  of  the  Guardian  Savings  &  Trust 
Company  stock;  that  at  the  suspension  of  Denison,  Prior  &  Co.,  on 
January  10,  1906,  said  shares  of  stock  were  still  in  the  possession  of 
Wright,  McLoud  &  Baker,  and  were  held  by  that  firm  subject  to  the 
rules  of  the  Cleveland  Stock  Exchange,  which  provide  that,  on  the 
suspension  of  a  member  of  the  exchange,  the  sale  shall  be  closed  out, 
and  any  deficiency  resulting  therefrom  shall  be  a  lien  on  the  seat  of  the 
firm  so  becoming  insolvent.  Instead  of  closing  out  the  sale,  the  same 
was  canceled,  and  no  loss  resulted  to  Denison,  Prior  &  Co.,  and  no 
charge  was  made  against  the  seat  of  the  firm  on  the  Cleveland  Stock 
Exchange.  In  closing  out  Harmon's  account,  Denison;  Prior  &  Co. 
credited  him  with  the  sum  of  $7^556.25,  leaving  Harmon  as  a  net  credit, 
$2,156.25. 

The  master  found  with  respect  to  these  claims  that  neither  Corner 
nor  Harmon  was  entitled  to  any  preference  over  the  other  creditors. 
The  court  below  sustained  this  holding  as  to  Harmon,  but  took  the  view 
that  Corner's  claim  stood  by  itself,  that  he  had  made  a  straight  out 
purchase  of  the  50  shares  of  Quaker  Oats  stock,  the  stock  was  bought 
and  identified,  that  Denison,  Prior  &  Co.  made  out  a  bill  for  its  price 
with  commission,  and  that  Corner  paid  this  and  was  entitled  to  the  cer- 
tificate. The  stock  therefore  became  and  was  his,  and  its  sale  as  col- 
lateral pledged,  under  the  general  agreement  to  secure  Finley,  Barrel 
&  Co.'s  account,  was  wrongful.  Accordingly,  the  court  took  the  view 
that  Corner  was  entitled  to  receive  out  of  the  fund  the  entire  proceeds 
of  the  sale  of  50  shares  of  Quaker  Oats  stock  which  belonged  to  him. 
With  respect  to  the  claim  of  Harmon,  the  court  took  the  same  view  the 
master  did,  that  he  was  not  entitled  to  participate  in  the  fund. 

We  agree  with  the  view  taken  by  the  court  below  of  the  Comer 
claim.  It  seems  to  be  simply  a  case  of  following  and  identifying  the 
proceeds  of  a  sale  of  stock  which  belonged  to  Comer  and  should  have 
been  delivered  to  him  instead  of  being  sold.  The  rule  in  following  and 
identifying  trust  funds  is  defined  in  the  recent  case  of  Board  of  Com- 
missioners of  Crawford  Co.  v.  Strawn,  16T  Fed.  49,  84  C  C  A.  553, 
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That  states  the  law  of  this  court  upon  the  subject.  The  law  regulating 
brokers  and  customers,  and  governing  the  relations  which  result  from 
the  purchase  and  sale  of  stocks,  either  directly  or  on  margin,  is  discuss- 
ed by  the  Supreme  Court  of  the  United  States,  speaking  by  Mr.  Justice 
Day,  in  the  recent  cases  of  Richardson  v.  Shaw,  209  U.  S.  365,  28  Sup. 
Ct.  512,  52  L.  Ed.  835,  and  Thomas  v.  Taggart,  209  U.  S.  385,  28 
Sup.  Ct.  519,  52  L.  Ed.  845.  It  is  unnecessary  to  go  into  any  extended 
discussion  or  consideration  of  the  present  case  which  has  no  features 
distinguishing  it  from  others  of  a  like  character.  The  stock  was 
bought  on  the  order  of  the  Cleveland  brokers,  by  the  Chicago  firm,  for 
Corner,  and  was  paid  for  by  him ;  the  bill  being  seni  him  by  the  Cleve- 
land firm.  When  this  was  done,  the  stock  belonged  to  Comer,  and  the 
certificate  should  have  been  sent  him ;  but  the  Cleveland  firm  failed  to 
do  so,  and,  as  a  result,  the  stock  was  sold  upon  their  failure,  as  col- 
lateral to  satisfy  the  account  of  the  Chicago  brokers  against  them. 
We  think  this  was  done  wrongfully.  Comer  owed  neither  the  Cleve- 
land firm  nor  the  Chicago  brokers  anything,  and  consequently  the  pro- 
ceeds of  Corner's  stock,  which  went  into  the  fund  at  the  sale,  should 
go  to  him. 

As  to  the  claim  of  Harmon,  who  was  so  unfortunate  as  to  have  the'pro- 
ceeds  of  the  Quaker  Oats  stock,  sold  by  the  Chicago  firm,  go  to  the  cred- 
it of  the  Cleveland  brokers  just  about  the  time  they  became  insolvent,  the 
Cleveland  brokers  had  received  Harmon's  order  to  sell  the  Quaker  Oats 
stock  and  then  purchase  26  shares  of  the  Guardian  Savings  &  Trust 
Company  stock.  They,  accordingly,  gave  the  necessary  instmctions 
to  carry  out  these  orders ;  but  the  program  was  never  completed.  The 
Chicago  correspondent  sold  the  Quaker  Oats  stock  and  credited  the  ac- 
count of  the  Cleveland  brokers  with  its  proceeds.  The  Cleveland  bro- 
kers meantime  had  given  instructions  to  a  Cleveland  firm  dealing  on  the 
Cleveland  Exchange  to  purchase  the  25  shares  of  the  Guardian  Sav- 
ings &  Tmst  Company  stock,  and  the  arrangement  was  made  that  upon 
receiving  the  proceeds  of  the  Quaker  Oats  stock,  with  a  small  addi- 
tional sum,  a  Cleveland  bank  would  advance  $5,400  on  the  25  shares  of 
the  Guardian  Savings  &  Trust  Company  stock.  This,  however,  was 
not  done,  because  of  the  failure  of  Denison,  Prior  &  Co.  The  pro- 
ceeds of  the  sale  of  the  Quaker  Oats  stock,  $2,057.50,  with  the  amount 
paid  them  by  Harmon,  $98.75,  making  altogether  $2,156.25,  standing 
on  the  books  of  Denison,  Prior  &  Co.  to  the  credit  of  Harmon,  not 
being  available  for  the  purchase  of  the  25  shares  of  the  Guardian  Sav- 
ings &  Trust  Company  stock,  the  sale  of  the  latter  was  canceled,  and 
no  loss  resulted  to  Denison,  Prior  &  Co.  During  the  interim,  the  pro- 
ceeds of  the  sale  of  the  Quaker  Oats  stock  were  held  by  Denison,  Prior 
&  Co.  as  a  credit  for  that  amount,  and  stood  there  at  Harmon's  risk. 
The  firm  did  what  it  could  to  carry  out  the  instructions  given  by  Har- 
mon, but  before  it  could  do  so  the  failure  came,  and  that  put  Harmon 
in  the  condition  of  any  other  creditor;  the  purchase  of  the  25  shares 
of  the  Guardian  Savings  &  Tmst  Company  stock  not  having  been 
consummated. 

The  fund  for  distribution  here  arose  from  sale  of  stocks  owned  by 
original  purchasers,  and  they  only  are  entitled  to  share  in  the  surplus 
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remaining  after  satisfaction  of  the  debt  for  whidi  they  had  been 
pledged  by  Denison,  Prior  &  Co.    None  of  the  shares  so  included  in 
the  pledge  belonged  to  Harmon.    He  has  failed  therefore  to  show  any 
right  to  be  paid  out  of  or  share  in  the  fund  in  the  receiver's  hands. 
Decree  affirmed. 

SEVERENSy  Circuit  Judge,  dissents  as  to  disallowance  of  the  Har- 
mon claim. 


THE  SIMON  DUMOIS. 

(Carcalt  Oonrt  of  Appeals,  Fourth  Circuit    July  22,  1908.) 

No.  732. 

GoLusiON-^STEAinsBs  Meetiivo  in  Foo. 

Evidence  considered,  and  held  not  to  establish  the  fault  of  a  steamer 
outward  bound  from  Baltimore  for  a  collision  with  a  meeting  steamer 
in  a  fog  as  she  was  passing  under  the  stem  of  an  anchored  schooner ;  it 
being  shown  that  she  was  navigated  with  great  care,  at  slow  speed,  and 
was  outside  of  the  dredged  channel,  on  the  anchorage  grounds  on  her  own 
side  of  the  channel. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Maryland. 

Francis  S.  Laws,  and  Arthur  D.  Foster  (Foster  &  Foster,  and  John 
F.  Lewis,  on  the  brief),  for  appellant. 

Frederick  M.  Brown  (Butler,  Notman  &  Mynderse,  on  the  brief), 
for  appellee. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  BOYD, 
District  Judge. 

BOYD,  District  Judge.  This  is  an  appf al  from  a  decree  in  admi- 
ralty rendered  by  the  District  Court  for  the  District  of  Maryland, 
at  Baltimore.  The  appellant,  the  Di  Giorgio  Importing  &  Steamship 
Company,  filed  a  libel  against  the  steamship  Simon  Dumois,  the  ap- 
pellee, to  subject  the  latter  to  the  payment  of  the  value  of  a  cargo  of 
bananas,  laden  on  the  steamship  Iberia,  alleged  to  have  been  destroyed 
as  the  result  of  a  collision  between  the  two  said  steamships  near  Ft 
McHenry,  in  the  harbor  of  Baltimore,  on  the  7th  of  March,  1904, 
which  said  collision  is  alleged  to  have  been  caused  solely  by  the  fault 
of  the  Simon  Dumois.  The  Iberia  was  bound  for  Baltimore,  fully 
laden  with  the  cargo  aforesaid,  and  the  Simon  Dumois  was  outward 
bound,  in  ballast.    The  allegations  of  the  libelant  are: 

"The  steamship  Iberia  with  a  perishable  cargo  of  bananas,  left  the  quaran- 
tine station  about  7  o'clock  on  the  morning  of  the  collision,  bound  for  Balti- 
more. The  weather  was  foggy  at  starting,  but  the  pilot  was  able  to  pick  up 
the  buoys  which  mark  the  northeastern  boundary  of  the  channel,  and  pro- 
ceeding at  a  speed  of  about  two  knots  an  hour,  and  blowing  fog  signals  at 
regular  intervals,  he  continued  along  the  .line  of  these  buoys,  near  enough  to 
distinguish  the  numbers  on  some  of  them,  untU  those  on  the  bridge  sighted  the 
topmast  of  a  four-masted  schooner  lying  at  anchor  on  the  southwesterly 
side  of  the  channel  and  partially  across  it.  No  change  was  made  In  the  course 
of  the  Iberia  until  she  reached  a  point  about  700  feet  from  the  stem  of  the 
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schooner,  when  a  fog  whistle  was  heard  coming  from  the  yicinity  of  the 
schooner  and  on  the  port  bow  of  the  Iberia.  The  Iberia  answered  with  a 
fog  signal  and  ported  her  wheel,  and  almost  immediately  thereafter  a  steamer 
(which  subsequently  proved  to  be  the  Dumois)  loomed  up,  coming  around  the 
stem  of  the  schooner,  and  headed  directly  across  the  channel  and  the  Iberia's 
course.  The  wheel  of  the  Iberia  was  at  once  put  hard  aport,  the  engines  were 
reTorsed,  and  signals  given.  Within  a  space  of  time  estimated  from  a  half  a 
minute  to  a  minute,  the  Dumois,  continuing  her  course  across  the  channel, 
struck  the  Iberia  on  her  port  side,  Just  forward  of  amidships,  and  sunk  her. 
The  Ibeila,  at  the  instance  of  the  collision,  was  stopped,  or  practically  so. 
After  the  collision  the  Iberia  drifted  with  the  tide  in  the  direction  of  Pt 
McHenry,  where  she  finally  took  bottom  some  four  hours  later.  The  Dumois 
left  the  harbor  of  Baltimore  outbound  about  7:15  a.  m.  on  the  same  morning. 
The  weather  was  hazy  and  rainy,  and  the  pilot  laid  her  course  'on  the 
southernmost  edge'  of  the  channel  until  he  had  passed  opposite  Ft.  McHenry, 
when  he  ported  his  wheel  about  two  points  and  deviated  from  his  course 
about  100  feet  in  order  to  pass  under  the  stem  of  an  inbound  schooner.  After 
clearing  the  schooner  the  wheel  was  starboarded,  and  the  vessel  again 
brought  upon  her  channel  course  and  steadied,  when  a  four-masted  schooner 
at  anchor  was  observed  about  a  mile  ahead,  lying  over  the  southern  edge  of 
the  channel.  The  vessel  was  under  full  speed  at  this  time,  but  shortly  there- 
after a  heavy  fog  bank  was  seen  ahead,  which  completely  enveloped  the 
schooner.  The  steamer  continued  until  within  about  100  feet  of  the  fog 
banks,  when  she  reduced  her  speed  to  slow,  and  blew  fog  whistles.  This 
course  was  held  for  10  or  12  minutes,  until  the  schooner  was  seen  in  the  fog 
about  150  feet  away,  and  almost  ahead,  when,  in  order  to  avoid  the  schooner, 
the  engines  were  stopped  and  the  wheel  hard  astarboarded,  to  pass  undfr  her 
stem.  This  altered  the  course  of  the  steamer  from  parallel  with  the  channel 
to  almost  directly  across  it.  After  clearing  the  schooner  orders  were  given  to 
port  the  wheel  and  go  slow  ahead,  but  before  either  could  be  executed  a  fog 
whistle  was  heard  from  the  Iberia.  The  engines  were  ordered  reversed,  but 
before  any  of  these  orders  could  be  carried  out  the  Dumois'  headway  had  car- 
ried her  across  the  channel  and  brought  her  into  collision  with  the  port  side 
of  the  Iberia  with  sufficient  force  to  crush  in  her  side.  At  the  time  of  the 
collision  the  Iberia  was  cargo  laden  and  drew  19  feet  of  water,  while  the 
Dumois  was  Light  and  drew  but  14  feet  6  inches  of  water." 

The  libelant  further  insisted  that  the  collision  occurred  on  the  north- 
easterly side  of  the  ship's  channel  and  somewhat  astern  of  the  anchor- 
ed schooner  before  referred  to,  and  that  the  disaster  was  due  to  the 
fact  that  the  Dumois,  in  her  efforts  to  avoid  striking  the  schooner, 
had  turned  and  was  steering  diagonally  across  the  channel  and  into 
the  path  of  the  incoming  Iberia,  so  that,  whilst  the  Iberia  was  pro- 
ceeding in  her  due  course,  the  Dumois,  by  this  misdirection  of  her 
course,  was  the  sole  cause  of  the  collision.  On  the  dther  hand,  the 
appellee,  in  the  answer,  insists  that  the  Simon  Dumois,  at  the  time  of 
the  collision,  was  navigating  well  on  the  outward  bound  one-half  of 
the  channel,  and  probably,  if  not  on  the  anchorage  ground,  adjoining 
that  side  of  the  channel ;  that  all  reasonable  skill,  care,  and  prudence 
was  used  by  the  navigators  in  laying  and  maintaining  a  proper  course  ; 
and  that  when  the  collision  of  the  two  vessels  was  imminent,  and  as 
soon  as  the  danger  was  discovered,  all  proper  signals  were  given  by 
the  navigators  of  the  Dumois,  and  every  means  within  their  control 
was  used  to  prevent  the  collision ;  but  that  it  took  place,  and  was  due 
not  to  the  fault  of  the  Dumois,  but  to  surrounding  conditions,  over 
which  her  navigators  had  no  control. 

Testimony  was  introduced  both  by  the  libelant  and  by  the  respond- 
ent relative  to  the  facts  and  circumstances  attending  the  navigation  of 
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the  two  ships  and  the  collision  which  occurred.  Of  course,  there  is, 
as  generally  in  cases  of  this  character,  much  contradictory  testimony, 
which,  however,  was  considered,  as  we  readily  gather,  by  the  trial 
judge,  whose  duty  it  was,  under  the  rules  of  evidence,  to  reconcile, 
if  possible,  conflicting  testimony,  but,  if  the  testimony  is  so  absolutely 
contradictory  as  to  be  incapable  of  reconcilation,  then  to  accept  such 
of  it  as  he  believes  and  disregard  such  as  he  does  not.  In  this  situ- 
ation the  trial  judge  found  the  following  facts : 

**The  collision  occurred,  I  think,  well  within  100  feet  of  the  stem  of  the 
schooner,  as  is  established  by  the  strong  probative  facts  and  testimony.  It 
seems  to  me  that  the  proof  leaves  no  doubt  that  the  Dumois  was  not  in  the 
channel  at  all,  bat  at  the  time  of  the  collision  was  within  the  water  of  the 
dredged-out  anchorage  ground  to  the  south  of  the  channel.  There  Is  ample 
prqof  that  the  Dumois  was  navigating  with  great  care.  All  her  officers  were 
on  deck,  her  first  officer  having  been  stationed  on  the  bow  as  a  lookout,  and 
her  master  was  with  the  pilot  on  the  bridge.  Her  speed  when  the  fog  set  in 
was  slow,  and  when  the  schooner  was  seen,  her  engines  were  stopped.  When 
the  collision  occurred,  her  engines  were  making  full  speed  astern.  I  can  find 
no  particular  in  which  it  can  be  Justly  said  that  the  Dumois  was  in  fault.  As 
the  Iberia  is  not  represented  in  this  litigation,  I  forbear  to  comment  upon 
r  her  navigatl(m.  ♦  •  ♦  From  a  patient  consideration  of  all  the  testimony, 
my  conclusion  is  that  none  of  the  faults  charged  against  the  Dumois  have  been 
sustained." 

After  a  careful  reading  and  consideration  of  the  testimony,  we  find 
no  sufficient  ground  upon  which  to  disturb  these  conclusions,  and  the 
decree  of  the  District  Court  of  Maryland  is  therefore  affirmed. 

Affirmed. 

NOTE.— The  followhig  is  the  opinion  of  MORRIS,  District  Judge: 

MORRIS,  District  Judge.  This  suit  grows  out  of  a  collision  which  occur- 
red just  outside  the  Inner  harbor  of  the  port  of  Baltimore  on  the  morning 
of  March  7,  1904,  in  a  dense  fog.  The  colliding  vessels  were  two  small  Nor- 
wegian fruit  steamers,  the  Iberia,  about  500  tons,  and  the  Simon  Dumois, 
about  428  tons  net  register.  The  Iberia,  having  made  a  voyage  from  Cuba, 
was  entering  the  port  with  a  cargo  of  bananas  belonging  to  the  libelant.  The 
Simon  Dumois  was  without  cargo,  and  had  Just  left  the  port  bound  out  to 
sea.  Tlie  collision  occurred  in  the  dredged  channel  or  anchorage  ground, 
something  over  a  mile  below  the  entrance  to  the  Inner  harbor  at  Ft  Mc- 
Henry. 

The  Iberia  had  remained  at  the  quarantine  dock  the  night  before,  and  a 
little  after  7  o*cloc]f  In  the  morning,  with  a  licensed  pilot  in  charge,  she  got 
under  way  to  come  to  her  dock  in  the  harbor.  There  was  a  dense  fog,  and 
ber  pilot  testifies  tliat  she  came  slowly,  blowing  fog  signals.  The  pilot  says 
be  was  numing  the  channel  course  N.  W.  by  N.  and  observing  as  he  passed 
them  the  channel  buoys.  Indicating  the  northern  side  of  the  channel.  He 
sighted  a  four-masted  schooner  at  anchor,  seeing  the  tops  of  her  masts  above 
the  fog,  and,  when  close  to  the  schooner,  he  heard  a  fog  whistle  on  his  port 
bow.  He  ordered  his  helm  to  port,  and  discovered  a  steamer  (the  Simon  Du- 
mois) coming  out  from  under  the  stem  of  the  four-masted  schooner  about,  as 
be  states,  700  feet  off.  He  then  ordered  his  helm  hard  aport  and  his  engines 
full  speed  astern,  but  in  a  few  (560)  moments  the  Dumois  ran  into  the  Iberia, 
striking  her  on  the  port  side  about  amidsbip,  making  such  a  hole  in  her  that 
she  gradually  settled,  and,  drifting  with  the  wind  in  the  direction  of  Ft  Mc- 
Henry,  finally  sank,  and  her  cargo  of  bananas  was  a  total  loss. 

The  case  stated  in  the  answer  filed  on  behalf  of  the  Simon  Dumois  is:  That 
she  had  left  the  port  of  Baltimore  on  the  same  morning  at  7:30  a.  m.,  at 
which  place  the  atmosphere,  although  misty,  was  good  for  seeing.  That  she 
passed  outside  Ft  McHenry  in  the  channel,  and  was  proceeding  on  a  course 
S.  EX  by  S.  parallel  with  this  course  and  to  the  southward  of  the  center  of 
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the  channel,  when  a  thick  fog  was  encountered.  That  she  then  slowed  her 
speed  aud  blew  fog  signals,  and  was  about  to  anchor  and  had  stopped  her 
engines  for  that  purpose,  when  a  four-masted  schooner  was  observed  nearly 
ahead  showing  her  starboard  side  with  her  bow  pointing  away  from  the  chan- 
nel to  the  south  and  west.  The  Dumois'  course  was  then  shaped  to  pass  un- 
der the  schooner's  stem.  The  order  had  been  given  slow  ahead,  when  the 
Iberia  was  seen  approaching  through  the  dense  fog.  The  Dumois'  engines 
were  reversed,  but  notwithstanding  the  two  steamers  collided,  and  the  bow  of 
the  Dumois  punched  a  hole  in  the  port  side  of  the  Iberia  a  little  forward 
amidship. 

This  libel  was  filed  by  the  owner  of  the  cargo  of  the  Iberia,  charging  the 
Dumois  with  the  loss  of  the  Iberia's  cargo  and  alleging  that  the  Dumois  was 
In  fault  in  the  following  particulars,  viz.: 

(1)  In  failing  to  maintain  the  proper  course  for  outbound  vessels  on  the 
right-half  side  of  the  channel. 

(2)  In  failing  to  blow  proper  fog  signals. 

(3)  In  going  too  fast  under  the  circumstances  and  falling  to  siow  down. 

(4)  In  failing  to  stop  and  reverse. 

(5)  In  failing  to  have  a  sufficient  lookout. 

The  owner  of  the  cargo  In  instituting  this  suit  was  under  the  embarrass- 
ment of  having  no  help  from  those  navigating  either  of  the  ships.  They  were 
both  Norwegian  vessels,  and  were  both  Insured  by  the  same  underwriters. 
Shortly,  after  the  collision  there  was  an  ofQclal  inquiry  held  by  the  Norwegian 
consul  at  Baltimore,  the  finding  of  which  was  that  the  collision  was  caused 
by  unavoidable  accident  .  The  Iberia  having  sunk,  her  crew  were  soon  re- 
turned to  Norway,  and  what  their  testimony  might  be  could  not  be  ascer- 
tained. 

The  faults  alleged  against  the  Dumois  now  relied  upon  by  the  libelant  after 
the  testimony  has  all  been  presented  and  after  the  libelant's  proctors  have 
been  able  to  carefully  consider  it,  are: 

(1)  Attempting  to  navigate  down  the  channel  when  a  vessel  could  not  be 
seen  more  than  half  a  ship's  length  off  and  when  those  In  charge  of  the 
Dumois  knew  that  the  schooner  was  lying  in  the  channel,  and  should  have 
known  that  an  attempt  to  pass  her  might  carry  the  Dumois  so  far  into  the 
channel  as  to  obstruct  inbound  vessels. 

(2)  In  standing  too  close  to  the  anchored  schooner  before  changing  the  Du- 
mois' course  in  order  to  pass  under  the  schooner's  stem. 

(3)  In  directing  the  course  of  the  Dumois  across  the  channel  In  her  effort  to 
avoid  the  schooner. 

(4)  In  not  keeping  to  the  side  of  the  channel  which  lay  to  her  starboard. 

As  to  the  course  of  the  Dumois  with  regard  to  the  channel,  there  are  cir- 
cumstances and  testimony  which  fix  that  with  more  than  usual  certainty. 
The  four-masted  schooner  was  fast  to  the  ground.  She  had  been  there  for 
two  days  for  the  reason  that  the  pin  holding  the  forward  part  of  her  center 
board  had  broken,  and  the  center  board  had  dropped  down  below  her  keel 
some  12  to  16  feet.  She  drew  19  feet,  and  the  additional  draft  of  the  center 
boacd  would  make  her  draw  30  to  35  feet.  In  consequence  of  this,  while  be- 
ing towed  into  an  anchorage,  she  fetched  up  against  the  mud  bank  at  the 
anchorage  ground.  That  fixes  her  position  on  the  southwesterly  edge  of 
the  dredged  anchorage  ground  adjoining  and  parallel  with  the  channel  prop- 
er. The  dredged  anchorage  ground  is  400  feet  in  width,  and  the  width  of  the 
channel  is  OPO  feet  It  seems  to  be  conclusively  proved  that  the  Dumois 
before  she  starboarded  her  helm  to  pass,  under  the  stem  of  the  schooner 
was '  on  a  course  well  to  the  southwest  of  the  southwestern  edge  of  the 
channel,  which  was  the  edge  on  her  starboard  sidie.  The  mate  of  the  schoon- 
er was  on  the  deck  on  watch,  and  ringing  the  schooner's  bell  on  account  of 
the  fog.  He  was. watching  the  two  approaching  steamers,  and  had  nothing 
else  to  do  but  to  observe  them,  and  was  interested  in  doing  so  because  they 
were  both  coming  towards  his  vessel.  He  testifies  that  the  Dumois  was 
approaching  on  his  starboard  bow  and  the  Iberia  on  his  port  beam.  They  both 
continued  he  states  until  about  150  feet  off,  when  both  headed  more  to  the 
north  and  eastward  in  order  to  pass  his  stern ;  that  the  Dimiols  passed  about 
80  feet  from  the  schooner's  stern,  and  then  they  collided,  as  he  testifies, 
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about  100  feet  from  the  schooner's  stem.  This  is  the  testimony  of  a  witness 
who  from  a  stationary  vessel  saw  the  collision.  It  seems  to  me  it  fixes  with 
certainty  that  the  place  of  collision  was  well  to  the  southwestward  of  the 
center  line  of  the  channel,  and  that  the  Dumois  deflected  from  her  course 
along  the  southwestern  edge  of  the  channel  only  so  far  as  was  absolutely  re- 
quired to  pass  under  the  stem  of  the  schooner,  which  was  aground  outside 
of  that  edge  on  the  edge  of  the  dredged  anchorage  ground.  The  schooner's 
stern  did  not  project  at  right  angles  towards  the  channel,  but  she  was  lying 
at  an  angle  at  about  40  degrees  to  it,  with  her  stem  pointing  nearly  north 
and  her  bow  nearly  south,  the  course  of  the  channel  being  N.  W.  by  N.  and 
^.  E.  by  S.  In  bis  testimony  the  schooner's  mate  also  states  that,  when  ap- 
proaching the  schooner,  both  steamers  were  going  at  a  moderate  speed,  the 
Iberia  with  a  little  more  speed  than  the  Dumois.  and  that  both  were  blowing 
fog  signals.  He  testifies  that  he  heard  the  bells  to  reverse  on  the  Dumois 
before  she  had  reached  the  schooner's  stern.  He  observed  an  officer  and  a 
couple  of  sailors  on  the  bow  of  the  Dumois  working, with  her  anchor.  This 
testimony,  confirmed  as  it  is  by  witnesses  from  the  Dumois,  establishes,  not 
only  that  the  collision  took  place  near  the  western  edge  of  the  channel,  but 
also  that  the  Dumois  passed  the  schooner's  stern  at  a  distance  of  less  than 
50  feet,  the  mate  says  25  feet,  certainly  as  close  as  it  was  reasonably  safe 
to  go.  The  testimony  of  the  captain  of  the  schooner  who  came  on  deck  just 
at  the  moment  of  the  collision  gives  as  his  observation  that  both  steamers 
were  going  very  slowly. 

The  licensed  Maryland  pilot  who  was  navigating  the  Iberia  testifies  that 
the  Iberia  was  close  to  the  buoys  on  the  eastern  edge  of  the  channel,  but  it  Is 
impossible  to  reconcile  this  location  with  established  facts,  and,  when  first 
examined  (about  10  months  closer  to  the  collision  in  point  of  time),  he  stated 
that  "the  collision  occurred  about  100  feet  astern  of  the  schooner  which  ves- 
sel was  lying  on  the  south  side  of  the  channel."  He  testifies  that,  when  he 
and  the  master  of  the  Iberia,  about  7  o'clock  on  the  morning  of  the  collision, 
observed  the  dense  fog  which  prevailed  at  the  quarantine  ground,  he  expressed 
to  the  master  his  opinion  that  it  was  not  prudent  to  start  with  the  fog  so 
thick,  but  that  the  anxiety  of  the  master  to  get  to  port  prevailed  upon  him 
to  try  It.  He  testifies  that  when  he  first  heard  the  fog  signal  of  the  Dumois, 
be  put  his  helm  to  port  and  continued  his  speed  of  slow  ahead  until  the  Du- 
mois came  in  sight  coming  out  from  underneath  the  schooner's  stem,  and  he 
then  gave  the  order  hard  aport  and  full  speed  astern. 

Gray,  the  licensed  Maryland  pilot  In  charge  of  the  Dumois,  testifies  that  at 
7:30  a.  m.,  when  he  got  the  Dumois  under  way  to  take  her  from  the  dock  in 
the  harbor,  there  was  no  fog,  that  it  was  raining,  but  one  could  see  a  mile  or 
two ;  that  he  passed  out  by  Ft.  McHenry  keeping  to  the  southerly  edge  of  the 
channel,  and  be  saw  about  a  mile  off  a  four-masted  schooner  at  anchor,  and 
he  straightened  on  his  course  with  the  four-masted  schooner  a  little  on  his 
starboard  bow,  intending  to  pass  the  schooner  about  100  feet  astem  of  her; 
that  just  then  there  appeared  between  the  Dumois  and  the  schooner  a  heavy 
fog  bank  and  the  Dumois  engines  were  slowed  and  she  blew  fog  signals ;  that 
the  Dumois  very  soon  entered  the  fog  bank,  and  the  pilot  concluded  to  anchor 
and  gave  orders  to  get  the  anchor  ready.  Just  as  he  had  about  concluded  to 
let  go  the  anchor  and  had  stopped  the  Dumois  engines,  he  saw  in  the  fog  the 
four-masted  schooner  only  about  150  feet  away,  and  thought  it  would  be 
too  close  to  her  to  anchor  at  that  place,  and  concluded  to  pass  around  under 
the  schooner's  stern  and  anchor  on  the  other  side  of  her.  He  then  starboarded 
his  wheel,  and  got  the  schooner  about  two  points  on  his  starboard  bow,  but 
had  nearly  lost  his  headway.  He  was  about  to  order  his  engines  slow  ahead 
when  he  saw  the  Iberia  about  two  points  on  his  starboard  bow  and  about 
two  lengths  away,  apparently  going  with  some  speed.  He  immediately  signaled 
the  engine  room  full  speed  astem,  and  blew  reversing  signals,  but  the  vessels 
came  together,  the  Dumois  bow  striking  the  Iberia  a  light  blow  amidship. 

Olsen,  the  man  at  the  wheel  on  the  Dumois,  testifies  that,  when  the  Dumois 
reached  the  schooner,  the  schooner  was  directly  ahead,  and  that  to  clear  her 
the  pilot  ordered  the  helm  hard  astarboard,  and  the  Dumois  had  just  cleared 
the  schooner's  stem  whep  the  Iberia  was  struck;  that  before  they  strack  he 
received  an  order  to  port  his  wheel;   that  the  Dumois  engines  had  stopped 
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before  the  Iberia  was  seen,  and.  wben  she  was  seen  the  order  was  full  speed 
astern.  He  testifies  that  the  Iberia  had  considerable  headway  as  he  could  see 
foam  under  her  bow. 

Lindbow,  the  first  officer  of  the  Dumols,  who  was  on  the  bow,  testifies  that 
the  second  mate  and  two  seamen  were  also  on, the  bow  getting  the  anchor 
ready,  but  that  he  was  exclusively  engaged  in  acting  as  lookout;  that  be 
saw  the  Iberia  coming  with  such  speed  that  there  was  foam  under  the  bow. 

Johannasen,  one  of  the  seamen  who  was  on  the  bow  ready  to  let  go  the  an- 
chor, testifies  that  he  heard  the  first  officer  (acting  as  lookout)  report  the 
Iberia  on  the  Dumois'  starboard  bow,  and  that  she  was  coming  fast  as  he 
could  tell  by  the  wayes  under  her  bow. 

Christiansen,  the  chief  engineer  of  the  Dumois,  testifies  that  the  Dumofs 
went  out  of  the  harbor  at  slow  speed,  then  three  or  four  minutes  at  full  speed, 
and  that  then  he  heard  the  fog  signals  of  the  Dumois  and  received  an  order 
to  go  slow  and  went  slow  four  or  five  minutes,  and  then  received  order  to 
stop  the  engines,  and  that  the  engines  were  stopped  five  or  six  minutes ;  that 
then  he  received  an  order  to  go  slow  ahead,  but  had  only  made  two  or  three 
revolutions  when  he  received  the  order  full  speed  astern,  and  had  made  eight 
or  ten  revolutions  full  speed  astern  when  the  vessels  struck. 

Capt.  Nieuwejaar,  the  master  of  the  Dumois,  who  was  with  the  pilot  on  the 
bridge,  testifies  that,  when  he  could  first  see  the  schooner  after  she  was  hid- 
den by  the  fog,  she  was  about  half  a  ship's  length  from  the  Dumois'  stern: 
that  she  was  on  his  starboard  bow,  but  he  could  see  part  of  her  starboard 
side  as  well  as  the  whole  of  her  port  side;  that  at  the  moment  of  the  col- 
lision the  Dumois  was  so  near  to  the  schooner  that  he  could  have  talked  to 
persons  on  board  of  her,  not  being  over  80  to  40  feet  away ;  that,  as  soon  as 
the  Dumois  cleared  the  schooner's  stem,  her  wheel  was  ordered  to  port,  in 
order  to  direct  the  course  of  the  Dumois  to  her  proposed  anchorage,  but  the 
Dumois  was  nearly  stopped  and  without  steerageway,  and  the  order  had  not 
taken  elTect  when  he  saw  the  Iberia  rl^ht  upon  them  and  the  order  was  given 
to  put  the  Dumois  engines  full  speed  astern  and  reverse  signals  were  twice 
blown  before  the  collision ;  that  the  only  fault  he  attributed  to  the  Iberia  was 
that  she  had  too  much  speed. 

From  a  patient  consideration  of  all  the  testimony,  my  conclusion  is  that 
none  of  the  faulty  charged  against  the  Dumois  have  been  sustaihed. 

After  the  testimony  was  all  produced  in  court  and  the  case  had  been  fully 
presented  and  argued  by  proctors  on  both  sides,  the  learned  and  zealous  proc- 
tors for  the  libelant  obtained  leave  to  file  a  brief,  and  in  their  most  carefully 
prepared  brief  and  as  the  result  of  all  the  testimony  they  formulated  the 
four  several  faults  of  which  they  contend  that  the  Dumois  was  guilty. 

First  That  she  attempted  to  navigate  down  the  channel  in  a  fog  so  dense 
that  a  vessel  could  not  be  seen  more  than  half  a  length  ahead,  and  when  they 
knew  that  the  four-masted  schooner  was  lying  partly  across  the  channel  and 
that  the  attempt  to  pass  her  might  carry  the  Dumois  beyond  the  middle  of  the 
channel  to  the  obstruction  of  the  incoming  vessels.  With  respect  to  the  charge 
of  fault  in  navigating  in  so  dense  a  fog,  it  is  to  be  borne  in  mind  that,  when 
the  Dumois  left  the  harbor  to  proceed  to  sea,  there  was  no  fog,  and  that  the 
fog  bank  came  up  the  river  from  the  southward  after  the  Dumois  entered  the 
channel  below  Ft.  McHenry,  and  that  she  almost  hnmedlately  stopped  her 
engines  and  prepared  to  anchor  and  would  have  anchored  before  the  collision, 
except  that  the  four-masted  schooner  which  was  grounded  on  the  edge  of 
the  anchorage  ground  made  it  seem  reasonably  prudent  and  necessary  to  get 
past  her  before  anchoring.  The  Dumois  was  intending  to  anchor  as  soon  as 
she  reasonably  could  after  the  fog  came  on  and  was  guilty  of  no  fault  under 
all  the  circumstances,  being  out  of  the  fairway,  in  seeking  a  safe  place  in 
which  to  cast  anchor. 

The  second  fault  charged  is  "in  standing  too  close  to  the  anchored  schoon- 
er before  changing  her  course  in  order  to  pass  under  the  schooner's  stem." 
It  was  proper  for  the  Dumois  to  keep  away  from  the  center  of  the  channel 
as  much  as  possible,  and  to  do  this  it  was  proper  to  pass  close  under  the 
schooner's  stem  which  to  some  extent  extended  out  northerly  from  the  south- 
em  bank  of  the  dredged  quarantine  anchorage  adjoining  the  southern  edge  of 
the  clianneL    I  can  see  no  grounds  whatever  for  the  contention  that  keep- 
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ing  as  close  as  possible  under  the  stem  of  the  schooner  and  as  far  away  as 
possible  from  the  center  of  the  channel  was  not  proper  navigation  for  the 
Dumols. 

The  third  fault  charged  is  that  the  Dumois  directed  her  course  across  the 
channel  in  her  effort  to  avoid  the  schooner.  I  think  the  manifest  preponderance 
of.  testimony  does  not  support  this  charge.  I  do  not  think  the  Dumois  ever 
was  to  the  north  of  the  center  of  the  channel  or  near  to  it.  I  do  not  think  the 
proof  establishes  that  the  Dumois  by  starboarding  her  helm  changed  her 
course  more  than  two  points  from  S.  B.  by  S.  the  course  of  the  channel,  in 
order  to  pass  under  the  schooner's  stem,  and  that  was  at  a  time  when  she 
hardly  had  sufficient  speed  for  steerage  way  and  the  order  to  port  was  im- 
mediately given  as  soon  as  the  schooner  was  cleared,  but  the  order  full  speed 
astern  came  so  quickly  after  it  that  the  order  to  port  did  not  have  any  ef- 
fect 

The  fourth  fault  charged  is  that  the  Dumois  violated  the  rule  requiring 
steam  vessels  in  narrow  channels  when  it  is  safe  a^id  practicable  to  keep  to 
that  side  of  the  fairway  or  midchannel  which  lies  on  the  starboard  side  of 
such  vessel.  The  preponderance  of  proof  does  not  support  this  charge.  The 
channel  at  the  place  of  collision  is  600  feet  wide.  Adjoining  this  to.  the  south 
and  west'  is  the  dredged  anchorage  which  is  400  feet  wide,  making  the  whole 
width  of  the  de^  water  1,000  feet.  The  schooner  was  aground  by  reason  of 
the  dropping  down  of  the  center  board  on  the  southerly  and  westerly  edge 
of  the  anchorage  ground.  The  collision  occurred,  I  think,  well  within  100 
feet  of  the  stem  of  the  schooner  as  is  established  by  the  strong  probative 
facts  and  testimony.  It  seems  to  me  that  the  proof  leaves  no  doubt  that 
the  Dumois  was  not  in  the  channel  at  all,  but  at  the  time  of  the  collision 
was  within  the  water  of  the  dredged  out  anchorage  ground  to  the  south  of 
the  channel. 

There  is  ample  proof  that  the  Dumois  was  navigated  with  great  care.  All 
her  officers  were  on  deck,  her  first  officer  having  been  stationed  on  the  bow  as 
a  lookout  and  her  master  was  with  the  pilot  on  the  bridge.  Her  speed  when 
the  fog  set  in  was  slow,  and  when  the  schooner  was  seen  her  engines  were 
stopped.  When  the  collision  occurred,  her  engines  were  backing  full  speed 
astern. 

I  can  find  no  particular  in  which  it  can  be  Justly  said  that  the  Dumois  was 
in  fault  As  the  Iberia  is  not  represented  in  this  litigation,  I  forbear  from 
comment  upon  her  navigation. 

I  will  sign  a  decfee  dismissing  the  libeL 


PRIDMORB  V.  PUFFER  MFG.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    July  28,  190&) 

No.  804. 

1.  Bankbuptct— Pbopebty  Passing  to  TBuerrBB— Passing  of  Titlk  to  Pbof- 

EBTY  PUBGHASED  BT  BaNKBUPT. 

A  bankrupt  corporation  had  contracted  with  petitioners  for  the  pur- 
chase of  machinery  to  be  paid  for  In  cash,  in  one  case  on  delivery  and  In 
the  others  when  it  should  be  installed  by  the  sellera  In  each  case  the 
machinery  was  shipped,  and  had  reached  the  station  of  destination,  and 
was  in  possession  of  the  railroad  company,  when  the  bankrupt  became  in- 
solvent and  a  receiver  was  appointed,  who  removed  the  machinery;  but 
it  had  not  been  unpacked  when  the  trustee  in  bankruptcy  was  appointed. 
Held,  that  the  title  had  not  passed  from  petitioners  and  did  not  vest  in 
the  trustee,  and  that  each  was  entitled  to  reclaim  its  property.  • 

2.  Sales— Conditional  Sales  undeb  South  Cabolina  Statute. 

Civ.  Code  S.  C.  1902,  8  245a  requiring  contracts  of  conditional  sale, 
where  title  is  reserved  in  the  seller,  to  be  recorded,  has  no  application  to 
a  sale  of  machinery  to  be  paid  for  in  cash  when  delivered,  or  when  in- 
0talled  by  the  seller. 
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Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  District  of  South  Carolinai  at  Charleston,  in 
Bankruptcy. 


W.  S.  Hall,  Jr.,  for  petitioner. 
J.  C.  Otts,  for  respondents. 


•    Before  PRITCHARD,  Circuit  Judge,  and  BOYD  and  DAYTON, 
District  Judges. 

PRITCHARD,  Circuit  Judge.  The  bankrupt,  Lipscomb  Silicia 
Springs  Company,  agreed  to  purchase  on  September  6,  1906,  from 
the  Liquid  Carbonic  Company,  Chicago,  111.,  one  carbonator  and  fix- 
tures at  an  agreed  price  of  $435,  payable  in  cash  when  installed  by 
the  vendor.  The  carbonator  and  machinery  were  shipped  in  the 
months  of  November  and  December,  and  before  the  goods  arrived 
and  could  be  erected  the  bankrupt  was  placed  in  the  hands  of  a  re- 
ceiver by  the  state  court  of  South  Carolina.  At  that  time  the  ma- 
chinery was  taken  in  hand  by  the  receiver  appointed  by  the  state  court, 
and  had  not  been  unboxed  or  placed  in  position  by  the  vendor.  This 
machinery  was  shipped  to  Gaffney,  S.  C,  and  was  in  the  depot  of  the 
Southern  Railway,  when  the  Lipscomb  Silicia  Springs  Company  went 
into  the  hands  of  a  receiver  in  December,  1906,  and  was  hauled  from 
the  depot  to  the  springs  by  the  receiver  some  time  in  December.  It 
is  now  in  the  hands  of  the  trustee,  and  unboxed,  and  title  is  still  in  the 
vendor. 

On  the  18th  day  of  October,  1906,  the  International  Harvester  Com- 
pany of  America  agreed  to  sell  the  Lipscomb  Silicia  Springs  Company 
one  three  horse  power  gasoline  engine  for  the  sum  of  $170  cash  when 
the  engine  was  installed.  At  the  time  the  Lipscomb  Silicia  Springs 
Company  was  placed  in  the  hands  of  a  receiver  this  engine  had  been 
hauled  from  the  depot  down  to  the  springs,  but  had  not  been  unpacked 
or  erected.  In  this  case  the  vendors  were  to  erect  the  machinery, 
and  after  it  was  tested,  if  found  te  be  satisfactory,  the  Lipscomb  Sili- 
cia Springs  Company  were  to  pay  cash  the  price  agreed  upon. 

On  October  18,  1906,  the  Lipscomb  Silicia  Springs  Company  agreed 
to  purchase  one  carbonator  and  fixtures  from  the  Puffer  Manufac- 
turing Company,  at  an  agreed  price  of  $300,  cash  on  receipt  of  the 
goods.  This  property  was  at  the  depot  when  a  receiver  was  appoint- 
ed and  had  not  been  delivered  to  the  bankrupt.  This  machinery  is 
now  in  the  possession  of  the  trustee  and  has  never  been  unpacked.' 
After  the  Lipscomb  Silicia  Springs  Company  had  been  placed  in  the 
hands  of  a  receiver,  a  petition  for  involuntary  bankruptcy  was  filed 
by  creditors  against  the  corporation,  and  Lipscomb  Silicia  Springs 
Con^any  was  duly  adjudged  a  bankrupt. 

The  trustee  took  charge  of  all  of  the  property,  which  had  been  gath- 
ered together  by  the  receiver;  but  before  the  trustee  was  appointed 
the  vendors  in  each  case  had  notified  the  receiver  that  they  claimed 
the  property  in  dispute,  as  testified  to  by  E.  F.  Lipscomb,  who  was 
appointed  receiver  by  the  state  court.  It  also  appears  from  the  evi- 
dence that  after  the  machinery  was  ordered  and  shipped  to  Gaffney, 
S.  C,  the  Lipscomb  Silicia  Springs  Company  was  placed  in  the  hands 
163  F.— 32 


Digitized  by 


Google 


498  163  FBDBBAL  RBPOBTBB. 

of  a  receiver  before  either  of  the  vendors  had  an  opportunity  to  come 
to  Gaffney  and  erect  the  machinery  according  to  the  agreement  to 
purchase,  and  it  was  never  accepted  by  the  Lipscomb  Silicia  Springs 
Company. 

Thereafter  each  of  the  petitioners  filed  their  petition  in  the  court 
of  bankruptcy,  asking  that  the  property  in  dispute  be  delivered  to  them.. 
The  trustee  in  bankruptcy  duly  filed  his  return,  and  contended  that 
the  property  in  dispute  was  in  the  hands  of  a  receiver  when  he  was 
appointed  trustee  in  bankruptcy,  and  that  the  same  was  held  by  him 
in  trust  for  the  benefit  of  the  creditors  of  the  bankrupt.  A  hearing 
was  had  beforcv  the  referee  in  bankruptcy,  G.  W.  Speer,  Esq.,  who 
held  that  the  title  to  the  property  was  vested  in  the  trustee  in  bank- 
ruptcy for  the  benefit  of  intervening  subsequent  creditors, .  inasmuch 
as  there  was  no  record  of  the  contracts  reserving  the  title  in  the  ven- 
dors until  the  purchase  money  was  paid.  The  claimants  petitioned 
the  United  States  District  Court  to  superintend  and  revise  the  deci- 
sion of  the  referee,  upon  the  ground  that  the  title  to  the  machinery 
in  dispute  had  not  left  the  vendors  and  had  not  passed  to.  the  vendee, 
because  under  the  agreement  to  purchase  it  was  the  duty  of  the  ven- 
dors to  place  the  machinery  in  position,  to  erect  it,  and,  after  it  was 
approved  by  the  vendee,  the  Lipscomb  Silicia  Springs  Company,  bank- 
rupt, it  was  to  be  paid  for  in  cash,  taking  the  position  that  there  was 
no  intention  to  make  a  contract  of  a  conditional  sale,  no  chattel  mort- 
gage was  executed  or  intended  to  be  executed,  and  that  the  vendors 
could  not  collect  for  the  machinery  until  the  same  was  placed  in  posi- 
tion, erected,  and  approved  by  the  purchaser. 

The  learned  district  judge  held  that  there  was  some  question  as  to 
the  delivery  of  the  machinery  in  dispute,  but  under  his  view  of  the 
case  it  was  governed  by  the  case  of  York  Manufacturing  Co.  v.  Cas- 
sell,  201  U.  S.  344,  26  Sup.  Ct.  481,  50  L.  Ed.  782,  and  Hewit  v.  Ber- 
lin Machine  Works,  194  U.  S.  296,  24  Sup.  Ct.  690,  48  L.  Ed.  986, 
holding  that  the  trustee  in  bankruptcy  could  not  take  any  higher  title 
to  the  property  in  dispute  than  that  held  by  the  bankrupt;  and  as 
against  the  vendors  no  recording  of  any  chattel  mortgages,  if  there 
had  been  chattel  mortgages,  was  necessary  as  between  the  vendor 
and  the  vendee.  From  this  decision  the  trustee  in  bankruptcy  peti- 
tioned this  court  to  superintend  and  revise  the  decision  of  the  court 
below  upon  the  ground  that  the  learned  judge  erred  in  not  holding 
that  the  contracts  in  question  were  of  a  cliaracter  such  as  are  required 
to  be  recorded  under  section  2456,  vol.  1,  Code  of  Laws  of  South 
Carolina,  in  not  holding  that  whether  the  title  to  the  property  passed 
to  the  bankrupt  or  not,  did  not  aflfect  the  right  of  subsequent  cred- 
itors of  the  bankrupt,  who  had  no  notice  of  the  secret  agreement  be- 
tween the  claimants  and  the  bankrupt,  whose  rights  as  subsequent 
creditors  are  superior  to  those  of  the  claimant. 

The  sole  question  presented  is  as  to  whether  the  property  mentioned 
in  the  petition  passed  to  the  bankrupt  company.  The  determination  of 
this  point  settles  the  question  at  issue  in  this  controversy.  It  is  well 
settled  that  the  trustee  can  only  take  such  title  as  is  vested  in  the  bank- 
rupt at  the  time  the  bankruptcy  proceedings  are  instituted.    In  the 
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case  of  York  Manufacturing  Co.  v.  Cassell,  201  U.  S.  352,  26  Sup.  Ct. 
484,  50  L.  Ed.  782,  Mr.  Justice  Peckham  said: 

••Under  the  present  bankrupt  act  the  trustee  takes  the  property  of  the 
bankrupt,  in  cases  unafPected  by  fraud,  in  the  same  plight  and  condition  that 
the  bankrupt  himself  held  it,  and  subject  to  all  the  equities  impressed  upon  it 
In  the  hands  of  the  bankrupt.'* 

The  subject-matter  of  this  controversy  was  heard  before  the  district 
judge  on  a  petition  to  review  the  report  of  the  referee,  which  denied 
the  petitioners  the  restoration  to  them  of  certain  machinery  and  other 
property  in  the  possession  of  the  trustee  of  the  bankrupt  company. 
The  learned  judge  who  heard  the  petition  reversed  the  decision  of  the 
referee  and  remanded  the  case,  with  instructions  to  deliver  the  prop- 
erty to  the  petitioners.    In  disposing  of  the  case,  the  court  said : 

"As  to  the  two  petitioners  first  named,  it  seems  to  me  doubtful  that  the 
title  to  the  property  mentioned  in  the  petition  ever  passed  to  the  bankrupt  com- 
pany. The  machinery,  etc.,  was  sold  by  the  first  named  for  cash,  to  be  paid 
for  when  installed  under  the  superintendence  of  the  petitioners.  It  had 
not  been  unpacked  or  erected,  and  by  the  express  terms  of  the  contract  the 
title  remained  in  the  petitioners.  And  the  case  of  the  International  Harvester 
Ck>mpaBy  is  substantially  of  the  same  character.  As  to  the  claim  of  the 
Puffef  Manufacturing  Company,  the  testimony  before  me  Is  very  slight.  Ac- 
cording to  my  understanding  of  It,  this  company  agreed  to  sell  to  the  bank- 
rupt corporation  one  Faithful  carbonator,  No.  8,  for  $300  cash,  to  be  paid  for 
on  receipt  of  the  goods.  The  goods  were  shipped,  and  arrived  at  Gaffney, 
and  were  in  the  warehouse  of  the  railroad  when  insolvency  supervened. 
Apart,  however,  from  these  considerations,  I  am  of  opinion  that  the  case  is 
controlled  by  Hewit  v.  Berlin  Machine  Works,  194  U.  S.  296,  24  Sup.  Ct 
690,  48  L.  Ed.  986,  and  York  Manufacturing  Company  v.  Cassell,  201  U.  S. 
344,  26  Sup.  Ct  481,  50  L.  Ed.  782.  It  has  been  strongly  urged  by  counsel 
for  the  trustee  that  Chesapeake  Shoe  Company  v.  Seldner,  122  Fed.  593,  58  C. 
C.  A.  261,  decided  by  the  Circuit  Court  of  Appeals  of  this  Circuit,  is  directly 
in  point  The  facts  in  that  case  are  different,  and  so  is  the  statute  of  Vir- 
^nia.  That  case,  which  was  decided  In  May,  1903,  was  cited  in  the  argument 
of  counsel  before  the  Supreme  Court  in  the  Hewit  Case;  and«  if  the  opinion 
therein  is  at  variance  with  the  later  decision  of  the  Supreme  Court  of  the 
United  States,  the  latter,  of  course,  is  controlling." 

It  is  manifest  from  the  foregoing  that  the  property  in  question  nev- 
er passed  to  the  bankrupt  company  and  that  the  title  remained  in  the 
vendor.  Under  these  circumstances  we  are  of  opinion  that  the  peti- 
tioners were  entitled  to  the  property,  and  that  the  ruling  of  the  court 
below  to  that  effect^was  eminently  proper.  Notwithstanding  that  the 
court  expressed  some  doubt  as  to  whether  the  title  to  the  property 
claimed  by  the  Liquid  Carbonic  Company,  of  Illinois,  and  the  Inter- 
national Harvester  Company  of  America,  of  Wisconsin,  passed  to  the 
bankrupt  company,  we  are  of  opinion,  after  a  carefiil  investigation  of 
the  evidence  as  well  as  the  pleadings  herein,  that  the  title  never  passed 
to  the  bankrupt  company. 

We  have  carefully  considered  the  contention  of  counsel  represent- 
ing the  trustee,  in  which  it  is  insisted  that  the  statute  of  South  Caro- 
lina (Civ.  Code,  §  2456),  which  relates  to  secret  liens,  applies,  and  are 
of  opinion  that  under  the  circumstances  in  this  case  the  decisions  re- 
lied upon  to  sustain  such  contention  do  not  apply  to  the  case  at  bar, 
and  that  this  case  is  governed  by  the  rule  laid  down  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  York  Mfg.  Co.  v.  Cassell, 
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201  U.  S.  352,  26  Sup.  Ct.  481,' 60  L-  Ed.  782,  and  Hewit  v.  Berlin 
Machine  Works,  194  U.  S.  296,  24  Sup.  Ct.  690,  48  L.  Ed.  986. 

For  the  reasons  hereinbefore  stated,  the  judgment  of  the  district 
court  IS  affirmed. 

Affirmed. 


CHESS  et  al.  ▼.  GRANT, 
(drcult  Ck>urt  of  Appeals,  Tonrth  Circuit    July  30,  1908.) 

No.  790. 

1.  Tbial— Adkission  of  Bvidenob. 

Where  a  paper  Is  offered  In  evidence  to  the  Jury,  and  a  general  ob]ec> 
tlon  Is  made  to  Its  being  read,  which  la  overruled,  an  appellate  court  will 
not  hold  such  ruling  to  be  error  If  the  paper  could  properly  be  read  aa 
evidence  for  any  purpose. 

[Ed.  Note.— Por  cases  hi  point,  see  Cent  Dig.  vol.  46,  Trial,  i  220.] 

2.  Ejectment— EviDSNCB. 

In  an  action  of  ejectment  the  record  In  a  prior  suit  agatnst  the  defend- 
ant to  condemn  right  of  way  for  a  road  over  the  property  in  controversy 
Is  admissible  In  evidence  to  prove  possession  under  claim  of  title  by 
defendant,  where  such  fact  Is  pertinent  to  the  Issues,  although  plaintiff 
was  not  a  party  to  such  suit 

3.  Same— INSTBUCTIONS. 

Instructions  given  In  an  action  of  ejectment  considered,  and,  construed 
together,  held  to  correctly  state  the  law  applicable  to  the  case. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  West  Virginia,  at  Clarksburg. 

John  Basse!  and  George  M.  Hoflfheimer,  for  plaintiffs  in  error. 
John  W.  Davis  (Davis  &  Davis  and  Roy  E.  Guy,  on  the  briefs), 
for  defendant  in  error. 

Before  PRITCHARD,  Circuit  Judge,  and  WADDILL  and  BOYD, 
District  Judges. 

PRITCHARD,  Circuit  Judge.  This  is  an  action  of  ejectment  in- 
stituted in  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  West  Virginia,  at  Clarksburg,  by  the  plaintiffs  in  error, 
together  with  their  late  brother,  Walter  Chess,  now  deceased,  against 
the  defendant  in  error,  Edward  M.  Grant,  for  the  recovery  of  a  tract 
of  land  lying  on  Cheat  river,  in  Monongalia  coilnty,  W.  Va.,  in  the 
possession  of  the  defendant  in  error. 

The  declaration  demands  a  tract  of  273  acres  described  by  the  metes 
and  bounds  of  what  is  known  as  the  "Ramsey  &  Shaw  Patent,"  as  to 
all  of  which,  except  a  tract  of  10  acres,  more  or  less,  defendant  in  er- 
Tof  disclaimed,  and  as  to  said  10  acres  he  pleaded  not  guilty.  There 
was  a  jury  trial,  resulting  in  a  verdict  for  the  defendant  in  error  on 
which  the  court  below  rendered  judgment  after  overruling  the  motion 
of  plaintiffs  in  error  to  set  aside  the  verdict  and  grant  a  new  trial. 

We  have  examined  the  record  in  this  case  with  great  care,  both  as 
to  the  assignments  of  error  relating  to  the  instructions  given  by  the 
court  as  requested  by  the  defendant  in  error,  as  well  as  the  one  relat- 
ing to  the  admissibility  of  certain  testimony  offered  by  the  defendant 
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in  error  below.  We  are  unable  to  discover  any  new  or  novel  ques- 
tion from  an  examination  of  the  record.  This  being  a  suit  in  eject- 
ment, the  main  question  is  as  to  the  location  of  the  land  claimed  by 
the  plaintiffs  in  error  which  necessarily  involves  the  true  location  of 
certain  lines  described  in  the  conveyances  offered  in  evidence  by  the 
plaintiffs  below. 

As  to  the  assignment  of  error  which  relates  to  the  admissibility  of 
certain  court  records  in  a  proceeding  wherein  an  order  was  entered 
by  the  county  court  of  Monongalia  county,  on  the  9th  day  of  Septem- 
ber, 1898,  establishing  a  road  across  the  land  in  controversy,  this  or- 
der was  introduced  in  connection  with  the  direct  examination  of  the 
defendant's  witness  William  Bayles.  This  order  shows  that  the  land 
proposed  to  be  taken  belonged  to  the  witness  Bayles,  and  the  plain- 
tiffs in  error  objected  to  the  introduction  of  the  same  upon  the  ground 
that  it  was  inadmissible,  in  that  it  constituted  an  adjudication  of  an- 
other court  in  a  proceeding  to  which  the  plaintiffs  in  error  were  not 
parties.  In  referring  to  this  matter,  counsel  for  plaintiffs  in  error 
insist  that: 

"In  the  case  at  bar  the  order  of  the  county  court  could  not  but  have  Im- 
pressed the  jury  as  a  recognition,  if  not  an  express  adjudication  by  a  tribunal 
of  the  community  in  which  the  land  is  situated  that  William  Bayles,  defendant 
in  error's  grantor,  was  the  owner  of  the  land,  and  that  the  plaintiffs  in  error 
had  no  right  thereto.'* 

The  stenographer's  report  is  silent  as  to  the  discussion  which  oc- 
curred at  the  time  this  order  was  offered  as  evidence,  but  it  is  insisted 
by  counsel  for  the  defendant  in  error  that  the  court  at  the  time  of  its 
introduction  expressly  stated  to  the  jury  that  the  order  had  and  could 
have  no  effect  as  an  adjudication  of  the  rights  of  the  parties  in  the 
controversy  which  they  were  called  upon  to  determine.  This  conten- 
tion is  denied  by  the  plaintiffs  in  error,  and  we  are  necessarily  re- 
stricted to  the  record  as  to  what  transpired  in  the  court  below. 

The  defendant  in  error  insists  that  this  order  was  properly  admit- 
ted as  testimony,  and  assigns  three  distinct  grounds  to  support  such 
contention,  as  follows: 

"(a)  To  prove  an  act  of  ownership  on  the  part  of  William  Bayles: 
"William  Bayles  was  the  grantor  of  the  defendant  and  the  owner  of  all 
that  part  of  the  James  Moore  survey  bounded  by  the  lines  here  in  dispute. 
He  testified  that  he  and  his  grantors  had  always  claimed  to  the  river,  and  that 
his  southern  boundary  line  had  always  run  from  the  white  oak  at  B  to  the 
point  of  rocks  at  C,  and  that  he  had  resided  on  this  tract  of  land  over  05 
years,  claiming  it  all  under  the  color  of  title  evidenced  by  his  deed.  Many  acts 
of  ownership  on  bis  part  were  shown,  which  it  is  not  necessary  at  this  stage 
to  recapitulate.  Not  the  least  distinct  of  these  acts  was  the  transaction 
shown  by  this  order  when,  asserting  himself  tp  be  the  owner  of  the  land,  he 
made  formal  waiver  of  any  objection  to  the  making  of  this  road  and  accepted 
a  sum  certain  for  compensation  for  the  building  of  the  fence  around  the 
same.  The  northwest  side  of  this  road  forms  the  boundary  line  of  the  land 
sold  to  the  defendant  Grant,  and  when  it  was  established,  with  the  possible 
exception  of  a  very  few  feet  at  the  Junction  of  the  road  and  river  southeast 
of  the  point  O  shown  on  the  map,  every  foot  of  the  road  was  buUt  on  land 
which  William  Bayles  had  owned  and  occupied  for  over  65  years.  Certainly 
this  was  an  important  and  material  fact  to  be  proven. 
"(b)  To  negative  an  act  of  ownership  on  the  part  of  the' plaintiffs  In  error: 
"In  the  examination  of  the  plaintiffs'  witness  Marshall  Dunn,  he  was  asked 
by  counsel  this  question: 
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"  *Q.  Do  you  recollect  of  any  wire  fence  or  barrier  being  placed  there  on  or 
about  that  time  by  any  one  representing  the  company  for  the  purpose  of 
keeping  Grant  out?  A.  No,  sir ;  but  I  do  know  of  wire  being  sent  there  to 
build  a  fence  and  being  carried  ofT  in  the  night  some  time. 

••*Q.  The  wire  was  destroyed?    A.  Yes,  sir. 

"  *Q.  Who  s^t  it  there?    A.  Keffer. 

"  *Q.  Who  was  he?    A.  Manager  or  superintendent  of  the  iron  company.' 

"The  purpose  of  these  questions,  of  course,  was  to  create  in  the  minds  of 
the  Jury  the  Impression  that  the  plaintiffs  in  error,  or  their  grantors,  had 
distinctly  asserted  their  title  in  hostility  to  the  defendant  Grant 

"On  the  cross-examination  of  the  witness  Marshall  Dunn,  it  was  disclosed 
that  at  or  about  the  time  of  the  establishment  of  this  road,  a  man  named 
Voight  undertook  to  operate  a  ferry  across  Cheat  river  from  its  terminus  In 
competition  with  the  ferry  lower  down  the  river  operated  by  the  plaintiffs  in 
error.  This  same  incident  was  referred  to  in  the  examination  in  chief  of 
the  defendant's  witness  William  Bayles: 

"  *Q.  I  will  get  you  to  state  what  was  the  first  time  that  Keflfer  to  your 
knowledge  claimed  any  ownership  over  that  property  for  the  Chess  Company? 
A.  We  was  building  the  road  there  the  first  time  I  remember. 

"  'Q.  Do  you  recall  in  what  year  that  road  was  built?  A.  Must  be  *90  to 
*»1,  or  %  along  there. 

"  'Q.  Did  the  Chess  Company  or  their  agents  at  the  time  that  road  was 
being  built  fittempt  to  block  it?    A.  Dawson  put  out  notices. 

"  *Q.  On  the  road?    A.  Yes,  sir. 

"*Q.  Did  they  put  any  barbed  wire  on  that  road?  A.  They  said  they  did. 
I  was  not  there. 

"  *Q.  Did  you  hear  some  had  been  placed  there?  A.  Yes. 

"/Q.  I  will  get  you  to  state  if  your  reason  for  making  the  special  warranty 
deed,  instead  of  a  general  warranty  deed  was  because  that  wire  had  been 
placed  by  that  road?    A.  Yes,  In  part. 

"  *Q.  Do  you  recall  in  what  year  the  road  running  from  Ice's  Ferry  road 
down  to  the  Mt.  Chateau  Ferry  was  constructed?  A.  I  do  not  know  Just 
exactly  the  year,  but  it  must  have  been  somewhere  along  in  *90,  '91,  along 
there. 

"  'Q.  Do  you  mean  1900?    A.  1890  or  1891. 

"  'Q.  You  don't  recall  Just  when  that  was  built?    A.  No,  sir.' 

"This  order,  when  introduced,  therefore  revealed  two  things:  (1)  That  the 
road  was  established  on  the  9th  day  of  September,  1898,  and  that  this  in- 
cident therefore  occurred  prior  to  the  acquisition  of  title  by  the  defendant. 
Grant;  -his  deed  having  been  made  on  the  3d  day  of  October,  1900.  And  (2) 
that  one  purpose  of  the  establishment  of  the  road  was  the  operation  of  a 
ferry  in  competition  with  the  plaintiff's  ferry  and  at  one-half  the  rates. 

"When,  in  connection  with  these  facts.  It  is  considered  that  Grant's  deed 
runs  only  to  the  northwest  line  of  this  road,  and  that,  as  shown  by  the  plat, 
its  terminus  perhaps  lies  east  of  the  line  from  the  White  Oak  stump  to  the 
point  of  rock — B  to  0— and  therefore  on  land  not  claimed  by  Bayles^  it  is 
easy  to  see  that  the  Incident  was  not  an  act  of  ownership  on  the  part  of  the 
plaintiffs,  nor  an  assertion  of  title  hostile  to  the  defendant,  but  a  mere  effort 
on  their  part  to  annoy  and  harrass  a  business  rival. 

"(c)  The  order  was  admissible,  in  the  third  place,  to  fix  the  date  of  the  es- 
tablishment of  this  road  and  the  incidents  connected  therewith,  as  to  which 
the  recollection  of  both  the  witnesses  Marshall  Dunn  and  William  Bayles 
were  admittedly  at  fault" 

While,  as  we  have  said,  there  is  nothing  in  the  record  to  show  that 
the  presiding  judge  instructed  the  jury  that  this  evidence  could  have 
no  effect  in  determining  the  controversy  as  an  adjudication  of  the  de- 
fendant's rights,  yet  it  does  appear  that  the  objection  to  the  introduc- 
tion of  this  order  was  general  in  its  terms,  and,  such  being  the  case, 
it  is  subject  to  the  rule,  as  contended  by  the  defendant  in  error,  that 
the  court  will  not  hold  an  adverse  ruling  on  such  a  paper  to  be  error, 
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if  It  appears  from  the  evidence  that  it  could  be  read  for  any  purpose. 
The  rule  in  this  respect  is  that: 

"Where  a  paper  la  offered  in  eyldence  to  the  jnrj,  and  a  gen^jral  objection 
is  made  to  its  being  read,  and  tlie  objection  is  overruled,  tliis  court  will  not 
hold  such  a  ruling  to  be  error  if  such  paper  could  be  properly  read  as  evidence 
for  any  purpose."  Stansbury  v.  Stansbury's  Administrators,  20  W.  Va.  23; 
Cobb  V.  Dunlevie  (W.  Va.)  60  &  B.  384. 

It  is  clear  to  us  that  it  was  competent  to  prove  an  act  of  ownership 
on  the  part  of  William  Bayles,  the  grantor  of  the  defendant  in  error, 
as  well  as  to  negative  an  act  of  ownership  on  the  part  of  the  plain- 
tiffs in  error.  It  appears  from  the  evidence  that  the  witnesses  Dunn 
and  Bayles  were  unable  to  recollect  definitely  as  to  the  establishment 
of  tHis  road  and  the  incidents  connected  therewith.  When  this  evi- 
dence is  considered  as  a  whole,  we  think  it  was  clearly  competent  as 
such  for  the  purposes  hereinbefore  mentioned,  and  we  are  of  opinion 
that  the  ruling  of  the  lower  court  in  admitting  the  same  was  not  er- 
ror. At  most,  if  error  at  all,  it  was  harmless  error  and  is  not  sufficient 
to  justify  us  in  disturbing  the  verdict  of  the  jury. 

As  to  the  third  assignment  of  error,  it  is  insisted  that  the  same  is 
based  upon  a  false  assumption  as  to  the  location  of  the  corner  of  the 
Moore  tract  at  C  on  the  plat.  The  question  as  to  whether  C  is  or  is 
not  a  comer  was  submitted  to  the  jury  in  the  preceeding  instruction 
No.  6.    It  is  well  settled  that: 

"If  all  the  instructions  considered  together  are  harmonious  and  consistent 
and  cover  all  the  material  issues  involved  in  the  case,  then  the  charge  is 
sufl9cient,  notwithstanding  a  single  instruction  standing  alone  may  not  cor- 
rectly or  fully  state  the  law." 

For  example,  where  an  instruction  as  to  the  burden  of  proof  is  ob- 
scure, the  error  is  immaterial  where  others  given  on  the  same  subject 
clearly  state  the  law. 

The  learned  judge  who  tried  this  case  submitted  a  number  of  in- 
structions to  the  jury  embodying  every  phase  of  the  questions  pre- 
sented by  the  evidence  clearly  and  intelligently,  and,  under  the  cir- 
cumstances, when  we  consider  these  instructions  as  a  whole  in  the 
light  of  the  evidence,  we  fail  to  find  any  reason  for  reversing  the  rul- 
of  the  court  in  this  respect. 

This  being  a  suit  in  ejectment,  as  hereinbefore  stated,  it  necessarily 
involves  questions  of  law  relating  to  the  rules  governing  a  jury  in  as- 
certaining the  true  location  of  boundary  lines.  We  have  carefully 
considered  each  of  the  instructions  submitted  to  the  jury  bearing  upon 
this  point  and  are  of  opinion  that  they  are  in  strict  harmony  with  the 
rule  in  such  cases.  The  law  in  this  respect  is  so  well  defined  that  we 
deem  it  a  work  of  supererogation  to  undertake  to  write  an  elaborate 
opinion  in  regard  to  questions  that  are  well  settled  in  this  branch  of 
the  law. 

For  the  reasons  herein  stated,  the  judgment  of  the  Circuit  Court 
is  affirmed. 

Affirmed 
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UNITED  STATES  v.  BALL  et  al. 

(Girctdt  Court  of  Appeals,  Fourth  Circuit    July  17,  liOO&) 

No.  800. 

Internal  Reventtv  — Tax  on  Dtstilled  SPiBrrs  —  Absessmsnt  on  Distuxxb 
FOB  Deficiency  of  Production. 

Under  Rev.  St  S  3309,  as  supplemented  by  Act  March  1, 1879,  c.  126, 1  6, 
20  Stat  840,  and  Act  May  28,  1880,  c.  108,  $  8,  21  Stat  147  (U.  S.  Comp.  St 
1901,  p.  2158),  which  require  a  distiller  to  pay  internal  revenue  tax  on  spirits 
to  the  amount  of  at  least  80  per  cent  of  the  capacity  of  his  distillery  as 
estimated  according  to  law,  he  cannot  be  relieved  from  the  payment  of  any 
part  of  such  tax  because  the  materials  used  by  him  are  of  such  inferior 
quality  or  condition  that  they  will  not  produce  such  percentage  (  but 
where  he  is  a  fruit  distiller  within  the  proviso  of  said  supplemental  acta, 
an  assessment  for  the  deficiency  cannot  be  made  against  him  unless  the 
notice  of  such  deficiency  thereby  required  shall  have  been  given  him  by 
the  commissioner  within  six  months  after  receipt  of  his  monthly  report, 
and  an  assessment  made  without  such  notice  Is  void. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina,  at  Wilkesboro. 

A.  E.  Holton,  U.  S.  Atty. 

Before  PRITCHARD,  Circuit  Judge,  and  WADDILL,  and  DAY- 
TON,  District  Judges. 

PRITCHARD,  Circuit  Judge.  This  was  a  civil  action  tried  at  the 
May  term,  1905,  of  the  United  States  Circuit  Court  at  Wilkesboro. 
The  United  States  brought  suit  against  the  defendants,  upon  the  dis- 
tiller's bond  of  William  T.  Ball,  upon  which  William  T.  Ball  was 
principal,  and  Thomas  W.  Collins  and  Squire  M.  Dickerson  were 
sureties.  The  breach  of  the  bond  complained  of  was  the  failure  of  the 
said  Ball  to  comply  with  the  provisions  of  the  law,  in  that  he  refused 
to  pay  an  internal  revenue  tax  assessed  against  him  to  the  amount  of 
$89.70  for  spirits  produced  by  said  Ball  during  the  months  of  August 
and  September,  1900,  on  which  the  law  required  to  be  produced  by 
him  under  the  producing  capacity  of  his  distillery;  the  distillery  in 
question  being  a  brandy  distillery. 

It  was  agreed  that  the  following  special  verdict  be  drawn  up  and 
filed  in  the  case: 

Special  Verdict 

United  States  of  America,  Western  District  of  North  Carolina,  DlBtrict 
Court,  at  Wilkesboro,  N.  C,  May  Term,  1905. 

United  States  v.  W.  T.  BaU  et  al.    Special  Verdict 

The  following  issues  have  been  submitted  to  the  Jury,  viz. :  (1)  Did  the  de- 
fendant execute  the  bond  sued  on?  (2)  Is  there  a  breach  thereof?  (S)  What, 
if  anything,  is  due  the  plaintiff  thereon? 

The  Jury  finds  the  following  special  verdict:  That  the  defendant  duly  exe- 
cuted the  bond,  and  operated  a  fruit  distillery  thereunder  during  the  months  of 
Augur t  and  September,  1900.  That  the  survey  which  was  accepted  by  the 
defendant,  W.  T.  Ball,  fixed  the  dally  producing  capacity  at  42.84  gallons  per 
day  of  24  hours  work.  That  during  the  month  of  August  said  dlatlUery  op- 
erated 97  hours,  and  used  and  distilled  1,687  gallons  of  apple  pomace,  and 
produced  146  gallons  of  brandy,  100  proof,  upon  which  the  tax  was  paid,  and 
that  during  the  month  of  September,  the  defendant  operated  said  distillecy 
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180  hours,  and  used  and  distilled  therein  3,175  gallons  of  pomace,  and  pro- 
duced therefrom  168  gallons  of  apple  brandy,  100  proof,  upon  which  the  tax 
was  paid.  That  the  defendant  produced  and  tax  paid  all  the  spirits  from  the 
pomace  used,  and  distilled  in  said  distillery  during  the  afoove-named  period, 
which  was.  capable  of  being  produced  on  the  said  pomace.  The  fruit  being 
of  an  Inferior  quality  and  condition  for  quick  distillation,  that  calculating 
the  hours  of  time  worked  upon  the  basis  of  24  hours  per  day  and  th^  ca- 
pacity of  the  distillery  at  42.84  gallons  per  day,  we  find  that  the  defendant 
faUed  to  produce  80  per  cent  of  his  capacity,  which  deficiency  amounts  to 
81.7  gallons,  and  the  tax  thereon  amounted  to  ^.90,  assessed  on  April  list, 
1001.  That  counting  the  material  used  for  the  two  months  as  a  whole,  as 
he  was  so  assessed,  he  produced  and  paid  tax  upon  24.8  gallons  more  than 
the  80  per  cent,  required.  There  was  no  evidence  that  the  defendant  had  notice 
from  the  collector  of  the  above-named  deficiency  until  after  the  assessment 
was  made,  and  the  assessment  was  based  upon  the  survey  of  the  returns  of 
the  distiller. 

Upon  the  forgoing  facts,  If  the  court  shall  be  of  opinion  that  the  defend- 
ants are  liable,  then  the  jury  finds  that  there  was  a  breach  of  the  bond,  and 
that  the  defendants  are  indebted  to  the  plaintiffs  thereon  in  the  sum  of  $89.90, 
with  the  penalty  and  the  interest  as  the  court  may  adjudge ;  otherwise  we  an- 
swer the  second  issue  *'No,"  and  the  third  issue  "Nothing." 

Upon  which  special  verdict  the  following  judgment  was  rendered: 

Judgment., 
riled  in  this  office  September  20,  1907.   ' 

Milton  McNeill,  Clerk. 
In  the  Circuit  Court  of  the  United  States,  Fourth  Circuit,  May  Term,  1907, 
Adjourned  to  September  16, 1907. 
United  States  v.  W.  T.  Ball  and  Others. 
This  cause  coming  on  to  be  heard  at  this  term  of  the  court,  and  being  heard 
upon  the  special  verdict  found  by  the  Jury  at  May  term,  1905.  and  upon  the 
facts  therein  found,  the  court  holds  that  there  was  no  breach  of  the  bond,  and 
the  plaintiff  is  entitled  to  recover  nothing.    Whereupon  it  is  on  motion  of 
Finley  and  Hendren,  attorneys  for  the  defendant,  adjudged  that  the  plain- 
tiff recover  nothing,  and  that  the  action  be  dismissed. 

# 
The  only  question  presented  is  as  to  whether  the  facts  found  in  the 
special  verdict  entitled  the  defendant  to  the  relief  granted  by  the  court 
below.    The  learned  judge  who  tried  the  case  below  based  the  judg- 
ment of  the  court  on  the  fact : 

*That  the  defendant  produced  and  tax  paid  all  the  spirits  from  the  pomace 
used  and  distilled  in  said  distillery  during  the  above-named  period,  which 
was  capable  of  being  produced  on  the  said  pomace.  The  fruit  being  of  an  in- 
ferior quality  and  condition  for  quick  distillation,  that  calculating  the  hours 
of  time. worked  upon  the  basis  of  24  houss  per  day  and  the  capacity  of  the 
distillery  at  42.84  gallons  per  day,  we  find  that  the  defendant  failed  to  pro- 
duce 80  per  cent  of  his  capacity,  which  deficiency  amounts  to  81.7  gallon?,  and 
the  tax  thereon  amounts  to  $89.90  assessed  on  April  list,  1901.  That  counting 
the  material  used  for  two  months  at  a  whole  as  he  was  so  assessed  he  produced 
and  paid  tax  upon  24.8  gallons  more  than  the  80  per  cent,  required." 

It  was  also  found  by  the  jury  that  the  survey  of  said  distillery  fixed 
the  daily  producing  capacity  at  42.84  gallons  per  day  of  24  hours  work ; 
that  during  the  month  of  August  said  distillery  operated  97  hours, 
and  used  and  distilled  1,687  gallons  of  apple  pomace,  and  produced 
146  gfallons  of  brandy,  100  proof,  upon  which  the  tax  was  paid,  and  that 
during  the  month  of  September  the  defendant  operated  said  distillery 
180  hours,  and  used  and  distilled  therein  3,176  gallons  of  pomace,  and 


Digitized  by 


Google 


506  163  FBDBBAL  BBPOBTBB. 

produced  therefrom  168  gallons  of  apple  brandy,  100  proof,  upon  which 
the  tax  was  paid.  The  assessment  against  the  distillery  was  based 
upon  the  survey  of  the  distillery  that  had  been  accepted  by  the  distiller, 
which,  among  other  things,  provided  that  the  distiller  should  be  liable 
for  taxes  on  80  per  cent,  of  the  producing  capacity  of  his  distillery, 
the  capacity  being  determined  on  the  basis  of  1  gallon  of  spirits  for 
every  14  gallons  of  pomace  used.   * 

Section  3309,  Rev.  St.  (U.  S.  Comp.  St.  1901,  p.  2168),  among  other 
things,  provides  that  the  actual  product  of  a  distillery  to  be  assessed 
shall  in  no  case  be  less  than  80  per  cent,  of  the  producing  capacity 
of  the  distillery  as  estimated  according  to  law.  Adopting  the  method 
provided  by  this  section,  by  computing  the  number  of  hours  worked 
on  the  basis  of  24  hours  per  day,  we  find  that  the  defendant  failed  to 
produce  80  per  cent,  of  his  capacity,  and  that  such  deficiency  amounts 
to  81.7  gallons;  the  tax  on  the  same  being  $89.90.  As  heretofore 
stated,  the  court  below  ruled  that,  inasmuch  as  the  fruit  used  was  of 
inferior  quality  and  condition,  it  was  not  capable  of  producing  the  80 
per  cent,  of  the  capacity  of  the  distillery  as  required  by  law,  and  that 
therefore  there  was  no  breach  of  the  distiller*s  bond,  and  that  the 
plaintiff  below  was  not  entitled  to  recover.  This  brings  us  to  a  con- 
,sideration  of  the  question  as  to  -whether  there  is  any  provision  in  the 
internal  revenue  law  by  which  a  distiller  may  be  relieved  from  the 
requirements  of  the  statute  which  provides  that  he  must  produce  80 
per  cent,  of  the  producing  capacity  as  indicated  by  a  survey  of  the  dis- 
tillery. 

After  an  exhaustive  investigation  of  the  statutes  in  question,  we  fail 
to  find  anything  to  sustain  the  ruling  of  the  court  below.  In  the  case 
of  United  States  v.  Singer,  82  U.  S.  120,  21  L.  Ed.  49,  in  discussing  this 
phase  of  the  question,  among  other  things,  the  court  uses  the  follow- 
ing language : 

"The  system  thus  adopted  was  designed  to  prevent  the  secret  production  of 
spirits  and  consequent  evasion  of  the  government  tax.  and  it  seems  well  suit- 
ed to  accomplish  the  purpose.  It  at  least  reduces  the  limits  within  which  fraud 
can  be  practiced  to  20  per  cent,  of  the  capacity  of  the  distillery.  •  •  • 
EJvery  one  is  advised  in  advance  of  the  amount  he  will  be  required  to  pay  if 
he  enters  into  the  business  of  distilling  spirits,  and  every  distiller  must  Jmow 
the  producing  capacity  of  his  distniery.  If  he  fail,  under  these  circumstances, 
to  produce  the  amount  for  which  hy  the  law  he  will  in  any  event  be  taxed 
if  he  undertakes  to  distill  at  all,  he  is  not  entitled  to  much  consideration.'* 

^  In  the  case  of  Collector  v.  Beggs,  84  U.  S.  189,  21  L.  Ed.  624,  Jus- 
tice Strong,  in  referring  to  the  liability  of  the  distiller,  among  other 
things,  says : 

"In  no  case  could  he  escape  from  liability  to  pay  a  tax  on  at  least  80  per 
centum  of  what  his  dlstUlery  was  estimated  to  be  capable  of  producing. 

Also,  in  the  case  of  United  States  v.  Ferrary,  93  U.  S.  628,  23  L. 
Ed.  832,  the  court  says : 

"  •  ♦  •  The  twentieth  section  of  the  act  also  enacts  that  the  quantity  of 
spirits  returned,  together  with  the  deficiency  assessed,  shall  in  no  case  be  less 
than  80  per  cent  of  the  producing  capacity  of  the  distillery,  as  estimated  un- 
der the  former  provisions  of  the  act.  Thus,  a  liability  is  imposed  upon  the 
distiller  of  a  tax  of  50  cents  upon  80  per  cent,  at  least  of  the  producing  ca- 
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iwelty  of  the  dlstflleryf  and  such  capacity  is  ascertained  and  Information  of 
it  Is  given  to  the  distiller  before  he  commences  his  manufacture." 

And  in  the  case  of  Wcitzel  v.  Rabe,  103  U.  S.  343,  26  L.  Ed.  320, 
it  18  said : 

••  •  •  •  Under  the  law  the  distiller  must  pay  a  tax  equal  to  80  per  cent 
of  his  estimated  producing  capacity,  whether  the  spirits  are  actually  produced 
or  not  Ck>nsequently,  to  save'  himself  from  taxation  beyond  his  actual  pro- 
duction, he  must  keep  his  distillery  running  all  the  time  within  20  per  cent  of 
its  full  capacity." 

Thus  it  will  be  seen  that,  under  the  provisions  of  the  internal  revenue 
law,  the  distiller  is  required  to  produce  at  least  80  per  cent,  of  the  pro- 
ducing capacity  of  his  distillery,  and  before  he  begins  the  operation  of 
his  plant  a  copy  of  the  survey  of  his  distillery  is  delivered  to  him, 
which,  among  other  things,  contains  the  information  that  he  is  required 
to  pay  taxes,  in  any  event,  on  80  per  cent,  of  the  capacity  of  his  distil- 
lery. Such  being  the  law,  if  a  distiller  uses  defective  fruit  or  material 
from  which  he  cannot  produce  80  per  cent,  of  the  capacity  of  his  dis- 
tillery, he  does  so  with  full  knowledge  that  he  will  be  assessed  on  the 
basis  of  80  per  cent,  of  his  producing  capacity,  notwithstanding  he  may 
fail  to  produce  such  amount,  owing  to  the  character  of  the  material 
used  in  the  product  of  the  same. 

It  is  contended  that  the  distiller  in  this  instance  would  be  entitled 
to  relief  under  the  following  provision  of  section  3309a : 

"  •  •  •  The  commissioner  of  Internal  revenue  upon  the  production  to 
him  of  satisfactory  proof  of  the  actual  destruction,  by  accidental^ fire  or  oth- 
er casualty,  and  without  any  fraud,  collusion  or  negligence  of  the'  distiller  of 
any  spirits  In  process  of  manufacture  or  distillation,  or  before  removal  to 
the  distillery  warehouse,  shall  not  assess  the  distiller  for  a  deficiency  In  not 
producing  eighty  per  centum  of  the  producing  capacity  of  his  distillery  as 
established  by  law  when  the  deficiency  is  occasioned  by  such  destruction,  nor 
shall  he,  in  such  cases,  assess  the  tax  on  the  spirits  so  destroyed.    •    *    *  " 

This  provision  can  have  no  bearing  on  the  case  at  bar,  inasmuch  as 
there  was  no  destruction  of  spirits;  there  being  simply, a  failure  to 
produce  the  80  per  centum  of  the  capacity  of  the  distillery  as  fixed 
by  the  survey.  The  use  of  fruit  of  an  inferior  quality  cannot  be  con- 
strued to  be  a  casualty,  and  there  is  no  pretense  here  that  any  spirits 
were  destroyed,  as  contemplated  by  the  foregoing  provision. 

It  was  insisted  in  the  court  below  by  counsel  for  the  defendant  that 
the  decision  of  this  court  in  the  case  of  Authel  H.  Freeman  v.  United 
States  (decided  November  term,  1907)  157  Fed.  195,  84  C.  C.  A.  643, 
was  controlling  in  this  case.  In  that  case  suit  was  instituted  against 
Authel  H.  Freeman,  a  distiller,  as  principal,  and  the  National  Security 
Company,  as  surety,  to  recover  the  sum  of  $2,302.52  alleged  to  be 
due  as  taxes  upon  spirits  deposited  in  the  distillery  warehouse  of  said 
Freeman,  together  with  6  per  cent,  penalty  and  interest  from  the  1st 
day  of  January,  1904.  It  was  admitted  that  the  packages  of  distilled 
spirits  upon  which  the  taxes  were  claimed  were  manufactured  by  the 
said  Freeman  and  duly  deposited  in  a  bonded  warehouse.  It  was 
also  admitted  that  the  warehouse  in  question  was  accidentally  destroyed 
by  fire  without  fraud,  collusion,  or  negligence  on  the  part  of  the  dis- 
tiller or  his  surety.    A  demurrer  was  interposed  in  the  court  below  by 
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the  plaintiff  upon  the  ground,  that  the  answer  was  insufficient  and  did 
not  set  forth  facts  sufficient  to  constitute  a  legal  defense.  The  de- 
murrer was  overruled,  and  judgment  was  rendered  in  favor  of  the 
government  for  the  amount  sought  to  be  recovered.  This  court  held, 
in  that  case,  that,  inasmuch  as  it  was  admitted  by  counsel  for  the 
government  that  the  spirits  in  question  were  accidentally  destroyed  by 
fire  without  any  fraud,  collusion,  or  negligence  on  the  part  of  the  plain- 
tiff in  error,  the  distiller,  under  the  provision  of  section  3309a,  -as 
amended  by  Act  March  1, 1879,  c.  125,  §  6,  20  Stat.  340,  and  Act  May 
28,  1880,  c.  108,  §  8,  21  Stat  147  (U.  S.  Comp.  St.  1901,  p.  2158), 
was  entitled  in  tiiat  action  to  assert  the  right  thus  conferred  as  a  de- 
fense to  such  action.  However,  in  the  case  at  bar  no  such  contention 
is  made,  and  there  is  nothing  in  the  record  to  bring  this  case  within 
the  purview  of  the  provisions  of  the  statute  which  provides  that,  in 
cases  of  destruction  by  fire  or  other  casualty,  the  distiller  shall  be  re- 
lieved from  assessment  for  a  deficiency  resulting  from  a  failure  to  pro- 
duce 80  per  cent,  of  the  producing  capacity  of  his  distillery. 

If  the  record  in  this  case  showed  that  the  stands  containing  the 
pomace  were  destroyed  by  fire  or  other  casualty,  then,  in  that  event, 
the  distiller  and  his  bondsman  would  not  be  liable  to  assessment  for  the 
80  per  cent,  of  the  producing  capacity  of  the  distillery;  but  inasmuch  as 
the  proof  clearly  shows  that  the  fruit  used  by  the  distiller  was  con- 
verted into  spirits  and  not  destroyed,  as  contemplated  by  the  provisions 
of  the  section  hereinbefore  referred  to,  the  court  is  powerless  to  g^ant 
any  relief  to  the  defendant  upon  that  ground. 

While  this  is  true,  nevertheless  there  is  another  phase  of  this  ques- 
tion which  is  entitled  to  serious  consideration  at  our  hands.  While  a 
brief  was  filed  by  counsel  for  the  government,  for  some  reason  none 
was  filed  in  behalf  of  the  defendants  in  error.  We  are  therefore  with- 
out information  as  to  all  of  the  contentions  of  the  defendants  below; 
but,  in  this  connection,  we  deem  it  our  duty  to  consider  the  last  proviso 
of  section  3309a.    The  proviso  reads  as  follows : 

"Provided  furtber,  that  no  assessment  shall  be  charged  against  any  dis- 
tiller of  fruit  for  any  failure  to  maintain  the  required  capacity,  unless  the 
commissioner  shall,  within  six  months  after  his  receipt  of  each  monthly  re- 
port, notify  such  distiller  of  such  failure  to  maintain  the  required  capacity.** 

This  proviso,  as  appears  from  an  inspection  of  the  record,  was  not 
called'  to  the  attention  of  the  court  below.  It  is  plain  and  explicit  and 
clearly  fixes  a  limitation  upon  the  commissioner  as  to  the  extent  of  his 
power  to  make  an  assessment,  to  wit,  that  he  must  give  notice  to  the 
distiller  within  six  months  after  the  receipt  of  each  monthly  report 
as  to  his  failure  to  maintain  the  required  capacity,  and,  in  the  event  of 
failure  to  do  so,  he  does  not  have  the  power  to  make  the  assessment  in 
pursuance  of  the  provisions  of  section  3309. 

It  appears  from  the  record  that  the  tax  sought  to  be  collected  was 
claimed  to  be  due  on  spirits  produced  as  far  back  as  August,  1900, 
and,  among  other  things,  it  was  found  by  the  jury : 

"That  there  was  no  evidence  that  the  defendant  had  notice  from  the  com- 
missioner of  the  above-named  deficiency  until  after  the  assessment  was  made, 
and  the  assessment  was  based  upon  the  survey  of  the  returns  of  the  distillery.'^ 
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The  fixing  of  this  limitation  as  to  the  time  and  manner  in  which  the 
commissioner  may  make  an  assessment  is  a  wise  provision  and  was 
intended  as  a  protection  to  brandy  distillers.  Brandy  distilleries  are 
only  operated  during  the  fruit  season,  which  usually  lasts  from  two  to 
three  months,  and,  fen^^  required  to  make  monthl)r  reports,  it  is  but  just 
that  they  should  be  notified,  either  while  the  distillery  is  in  operation 
or  at  an  early  date  thereafter,  as  to  any  failure  to  produce  the  amount 
of  spirits  required  by  the  survey  under  which  they  operate.  It  was 
evidentlv  the  purpose  of  Congress  to  require  the  commissioner,  in 
cases  where  he  deemed  it  his  duty  to  make  an  assessment,  to  act  with 
promptness  in  notifying  the  distiller  that  he  had  failed  to  maintain  the 
required  capacity  of  his  distillery.  To  make  an  assessment  a  year  or 
two  after  the  distiller  had  ceased  operations  would  be  to  place  the 
distiller  at  a  great  disadvantage,  and  in  order  that  controversies  of  that 
kind  might  be  speedily  determined  while  the  whole  matter  was  fresh 
in  the  mind  of  the  distiller,  and  that  he  might  be  able  to  furnish  proof 
in  cases  where  his  fruit  had  been,  accidentally  destroyed  by  fire  or 
other  casualty,  it  was  provided  that  no  assessment  should  be  made 
until  he  had  been  given  notice  of  the  same. 

When  properly  analyzed,  the  proviso  heretofore  referred  to  means 
that  the  commissioner  shall  not  have  power  to  make  an  assessment 
against  a  fruit  distiller  until  he  shall  have  given  the  distiller  notice  of 
his  failure  to  maintain  the  required  capacity,  and  that  such  notice  must 
be  ^ven  within  six  months  after  his  receipt  of  the  monthly  report  upon 
which  the  assessment  is  proposed  to  be  made.  Therefore,  when  it  ap- 
pears that  an  assessment  was  attempted  to  be  made  without  first  giving 
the  distiller  notice  that  he  had  failed  to  maintain  the  required  capacity 
of  his  distillery,  such  assessment  would  be  void ;  or,  if  it  should  appear 
that,  although  notice  was  given,  but  such  notice  was  not  given  within 
six  months  after  the  receipt  of  the  monthly  report  upon  which  it  was 
based,  such  proposed  assessment  would  be  void. 

It  is  not  necessary  to  pass  unon  the  proposition  as  to  whether  a  tax 
assessment  in  every  instance  purports  verity  and  is  prima  facie  evi- 
dence that  the  tax  is  due,  inasmuch  as  the  finding  of  the  jury  shows 
that  the  commissioner  did  not  give  the  notice  required  by  the  statute. 
He  was  without  power  to  make  an  assessment  in  accordance  with  the 
provisions  of  section  3309,  and  the  proposed  assessment  is  therefore 
utterly  void  and  without  force. 

For  the  reasons  stated,  it  follows  that  the  government  was  not  en- 
titled to  a  judgment  in  the  court  below  upon  the  findings  of  fact  by  the 
jury.    The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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OHBSTBRTOWN  BANK  OF  MARYIAND  ▼.  WAI/KESR, 

(Circuit  Court  of  Appeals,  Fourth  Circuit    July  18»  190&) 

No.  797. 

1.  Bills  and  Notes-Contbaot  fob  Attobnet's  Feb— Yaliditt. 

Under  the  ]aw  of  Marylan<l,  a  contract  in  a  note  to  pay  a  collection  fee 
if  the  note  is  not  paid  at  maturity  is  valid  to  the  extent  of  a  reasonable 
fee  actually  expended  or  contracted  to  be  paid,  but  no  further. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  7,  Bills  and  Notes,  I 
221.] 

2.  Bankbuptct— Petition  to  Revise— Failttbx  oe  Rscobd  to  Show  Bbbob. 

An  order  of  a  District  Court,  reducing  the  amount  of  a  claim  made  by 
a  creditor  of  a  bankrupt  for  a  collection  fee  contracted  for  in  the  note 
given  by  the  bankrupt  in  a  state  where  such  a  contract  is  valid  only  to 
the  extent  of  a  reasonable  fee,  cannot  be  reversed  by  the  Circuit  Court 
of  Appeals  on  a  petition  to  revise,  where  there  is  no  evidence  in  the  rec- 
ord to  show  what  would  be  a  reasonable  fee  for  the  services  which  have 
been  rendered  by  the  creditor's  attorney  or  the  amount  the  creditor  has 
paid  or  contracted  to  pay  for  the  same. 

Petition  for  Revision  of  the  Proceedings  of  the  District  Court  of 
the  United  States  for  the  District  of  Maryland,  in  Bankruptcy. 

Hope  H.  BarroU    (Chas.  T.  Wescott,  Hope  H.  BarroU,  and  M. 
D.cK.  Smith,  on  the  brief),  for  petitioner. 
Alonzo  L.  Miles,  for  respondent. 

Before  PRITCHARD,  Circuit  Judge,  and  BOYD  and  DAYTON, 
District  Judges. 

DAYTON,  District  Judge.  Catharine  F.  Walker  filed  her  petition 
to  be  declared  bankrupt  in  the  United  States  District  Court  for  the 
District  of  Maryland,  was  so  adjudged,  the  matter  was  referred  to 
a  referee,  and  a  trustee  appointed.  On  the  7th  of  September,  1907, 
she  filed  her  petition,  directed  to  the  judge  of  said  court,  setting  forth 
that  since  filing  her  petition  in  bankruptcy  she  had  raised  a  sum  of 
money  sufficient  to  pay  all  her  creditors  the  full  amounts  due  them, 
together  with  such  costs  of  the  bankruptcy  proceedings  as  might  be 
allowed  by  the  court,  but  that  she  was  advised  that  she  had  not  the 
power  and  authority  to  settle  with  her  creditors  without  order  of 
the  court  dismissing  this  bankruptcy  proceeding.  The  prayer  was 
that  the  petition  be  dismissed,  and  that  notice  be  eiven  creditors  as 
provided  by  section  68a (8)  of  the  Bankruptcy  Act  (Act  July  1,  1898, 
c.  641,  30  Stat.  561  [U.  S.  Comp.  St.  1901,  p.  3444]).  Notice  was, 
by  order  of  that  day,  given  to  creditors  by  publication,  to  show  cause, 
on  or  before  September  21,  1907,  why  the  prayer  of  said  petition 
should  not  be  granted.  On  this  last-named  day  certain  creditors  filed 
answers  objecting  to  the  dismissal  of  the  proceeding,  and  thereupon 
the  matter  was  set  down  for  hearing  on  the  28th  of  September,  1907, 
all  objecting  creditors  were  directed  to  produce  their  claims  and  the 
referee  and  trustee  to  return  statements  of  expenses  and  costs  in- 
curred, on  or  before  that  day.  On  September  22,  1907,  the  Chester- 
town  Bank  filed  its  claim,  verified  by  the  oath  of  its  cashier,  in  which 
it  is  stated  that  Catharine  F.  Walker  was,  at  the  time  of  the  filing  of 
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her  petition  in  bankruptcy,  and  still  is,  indebted  to  said  bank  in  the 
sum  of  $28,000  for  cash  loaned  her  and  evidenced  by  promissory  note 
attached  and  secured  by  a  mortgage,  dated  February  2,  1905.  The 
note  attached  is  dated  August  2,  1906,  and  made  payable  six  months 
thereafter  to  said  bank  at  its  banking  house  in  Chestertown  for  $28,- 
000  and  provides :  "And  if  not  paid  when  due  we  agree  to  pay  five 
per  cent,  commission  for  collecting  the  same."  In  the  statement  filed, 
the  bank  claims  the  note,  $28,000,  interest,  $1,124.67  (to  October  1, 
1907),  and  $1,456.26  "attorney's  commission  at  5  per  cent,  (to  Marion 
DeK.  Smith,  Atty.)"  The  referee  returned  statements  of  his  costs 
and  also  of  the  secured  and  unsecured  claims,  and  on  the  28th  day 
of  September,  1907,  the  court  entered  an  order  disallowing  to  the 
Chestertown  Bank  the  "6  per  cent,  commission  for  collecting  its  debts 
of  $28,000  and  $500,  aggregating  $1,481.63,"  and  in  lieu  thereof  al- 
lowed* its  attorney,  Smitti,  $250  for  his  services  and  directed  the  bank- 
ruptcy proceeding  to  be  dismissed  upon  the  payment  of  the  debts  and 
costs  set  forth.  To  revise  this  order  touching  the  disallowance  of  the 
"5  per  cent,  commission  for  collecting"  said  two  debts  of  $28,000  and 
$500,  aggregating  $1,481.63,  and  in  lieu  thereof  allowing  to  its  at- 
torney $260  for  his  services,  the  Chestertown  Bank  has  filed  this  peti- 
tion in  this  court,  to  which  Catharine  F.  Walker  has  filed  her  answer 
denying  the  right  of  petitioner  to  a  revision. 

It  is  undoubtedly  true  that  in  a  number  of  states  it  is  held  legal 
for  creditor  and  debtor  to  contract  that  in  case  the  debtor  fail  to  pay 
upon  maturity  that  then  the  creditor  may  recover,  in  addition  to  his 
debt,  interest  and  costs,  a  reasonable  sum  for  attorney's  fees  for  col- 
lection, and  this  has  been  held  to  be  the  law  in  Maryland.  Bowie  v. 
Hall,  69  Md.  434,  16  Atl.  64,  1  L.  R.  A.  546,  9  Am.  St.  Rep.  433 ; 
Gaither  v.  Tolson,  84  Md.  638,  36  Atl.  449.  It  is  also  true  that  in 
other  states  such  contracts  are  held  void,  and  in  no  state  where  usury 
laws  are  in  effect  are  they  permitted  to  be  enforced,  if  such  charges 
are  either  unreasonable  or  made  a  subterfuge,  for  usurious  exactions. 
A  creditor  would  not,  for  instance,  under  the  law  of  Maryland,  un- 
der such  a  contract  be  permitted  to  exact  a  commission  of  $500  for 
collecting  a  $100  debt.  Nor  would  it  be  permitted  to  collect  a  com- 
mission of  $1,400  "for  collecting"  a  debt  of  $28,000,  which  the  debtor 
came  forward,  an  hour  after  it  was  due,  to  pay  and  before  any  at- 
torney had  been  employed  to  collect  it,  for,  as  said  in  Bowie  v.  Hall, 
supra,  the  purpose  of  such  a  provision  "is  clearly  not  to  put  any  money 
above  the  legal  rate  of  interest  into  the  pocket  of  the  lender,  but 
merely  to  enable  him  to  get  back  his  money  with  legal  interest,  and 
nothing  more."  And  this  statement  of  the  law  is  quoted  and  ap- 
proved in  Gaither  v.  Tolson,  supra.  Very  interesting  discussions 
touching  the  validity  and  effect  of  this  kind  of  contracts,  pro  and  con, 
can  be  found  in  Wilson  Sewing  Machine  Co.  v.  Moreno  (C.  C.)  7 
Fed.  806,  and  Merchants'  Nat.  Bank  v.  Sevier  (G.  C.)  14  Fed.  662, 
and  note;  also,  note  to  Bowie  v.  Hall,  1  L.  R.  A.  646,  and  note  to 
Wright  V.  Traver,  3  L.  R.  A.  50.  Recognizing  that  the  law  in  Vir- 
ginia and  West  Virginia,  two  other  states  in  this  circuit,  as  set  forth 
in  Toole  v.  Stephen,  4  Leigh  (Va.)  581,  in  regard  to  this  question,  is 
squarely  the  opposite  to  that  in  Maryland,  we  here  distinctly  disclaim 
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any  purpose  to  determine  th^  question  as  an  original  proposition,  be- 
cause we  are  not  required  to  do  so  by  the  conditions  of  this  case.  In 
this  record  there  is  absolutely  no  evidence  to  show  that  the  bank  ever 
employed  an  attorney  in  the  matter,  that  such  attorney  ever  in  fact 
took  any  steps  to  collect,  or,  if  he  did,  whether  such  sum  was  a  rea- 
sonable compensation  for  his  services,  or  whether  the  bank  contracted 
with  him  to  pay  him  such  sum,  or  a  smaller  one  therefor.  For  ought  we 
can  know,  from  the  record  which  we  are  asked  to  revise,  the  bank  may 
have  contracted  with  him  for  these  services  for  a  sum  of  $250  and 
IS  seeking  to  recover  for  itself  the  balance  of  over  $1,200  which,  un- 
der such  conditions,  would  be  clearly  usury.  The  action  of  the  court 
below  strongly  indicates  that  the  bank  was  not  under  obligation  to 
pay  any  such  sum  or  any  other  sum  above  $250  or  that  any  sum  above 
$260  was  reasonable  for  the  services  actually  performed.  In  the  ab- 
sence of  all  evidence  to  the  contrary,  we  must  conclusively  assume 
that  the  court  below  acted  rightly.  The  note  does  not  provide  for 
payment  "of  such  reasonable  attorney's  fees  and  commissions  as  it 
(the  bank)  may  incur  in  the  collection  of  this  debt  not  to  exceed  five 
per  cent,"  but  it  provides:  "If  not  paid  when  due  we  agree  to  pay 
five  per  cent,  commission  for  collecting  the  same."  Pay  to  whom  ? 
The  bank.  Is  this  to  be  construed  that  Mrs.  Walker  was  to  pay  this 
5  per  cent,  amounting  to  over  $1,400,  to  this  bank  in  addition  to 
principal  and  interest,  regardless  of  whether  or  not  it  had  incurred 
any  such  cost  of  collecting?  Certainly  not,  but  it  is  to  be  construed 
that  she  was  to  pay  such  commissions  to  the  extent  of  6  per  centum 
in  case  the  bank  reasonably  had  to  incur  liability  for  and  pay  such 
commissions;  not  otherwise.  In  its  petition  this  bank  admits  "that 
no  testimony  was  taken  in  connection  with  the  determination  of  the 
question  as  to  whether  said  attorney's  commissions  were  a  proper 
part  of  the  provable  claims  of  your  petitioner";  but  it  alleges  that 
its  attorney  stated  upon  the  hearing  in  the  court  below  that  the  note 
and  mortgage  had  been  put  in  his  hands  for  collection,  and  he  had 
taken  certain  steps  towards  collection.  This  may  all  be  true,  but 
we  are  not  permitted  to  revise  the  action  of  the  court  below  upon  the 
statements  of  this  petition  wholly  unsupported  by  any  evidence  in  the 
record. 

The  function  of  a  petition  to  revise  is  certainly  not  to  raise  new 
issues  of  fact  in  this  court,  but,  on  the  contrary,  to  point  out  errors 
at  law  existing  on  the  face  of  the  record  presented  to  us  from  the 
court  below.  Again,  it  is  to  be  noted  that  the  bank  itself  did  not  by 
its  proof  of  claim  assert  any  right  to  thif*  5  per  cent,  commission. 
While  it  added  the  sum  in  its  "statement,"  in  the  affidavit  made  by 
its  cashier  in  proof  of  its  demand  it  stated : 

"That  the  said  Catharine  F.  Walker  •  •  •  is,  Justly  and  truly  Indebted 
to  said  corporation  in  the  sum  of  twenty-eight  thousand  dollars,  that  the  con- 
sideratiou  of  said  debt  is  as  follows:  Cash  loaned  said  Catharine  F.  Walker 
on  her  promissory  note  hereto  attached,  and  that  no  part  of  said  debt  has  been 
paid,  that  there  are  no  set-offs  or  counterclaims  to  the  same,  and  that  the  on- 
ly securities  held  by  said  corporation  for  said  debt  are  the  following:  A  mort- 
gage dated  February  2,  1005,  on  certain  real  property  of  said  Catharine  F. 
Walker,  situate  in  Queen  Anne's  county,  Md." 
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Gearly  this  affidavit  does  not  furnish  proof  of  this  claim  for  6 
per  cent  commission  for  collecting,  but,  on  the  contrary,  excludes  it, 
and  the  court  below  and  this  court  may  well  assume  that  because  it 
was  not  just,  had  not  in  fact  been  incurred,  and  under  the  circum- 
stances was  not  reasonable,  were  the  reasons  why  this  bank's  cashier 
in  making  affidavit  to  its  claim  would  not  and  did  not  mention  it.  But 
finally,  some  seven  days  after  the  order  complained  of  had  been  en- 
tered by  the  court  below,  this  bank  filed  its  petition  asking  leave  to 
file  the  mortgage  securing  said  indebtedness.  This  leave  was  granted, 
and  the  mortgage  is  here  made  part  of  the  record.  The  objection  to 
our  considering  as  "evidence"  this  document  produced  after  the  hear- 
ing may  be  waived,  for  it  is  sufficient  to  say  that  if  considered,  instead 
of  sustaining,  it  defeats  the  petitioner's  claim  in  this  particular.  It 
clearly  provides  that  this  6  per  cent,  commission  was  to  be  payable 
out  of  the  proceeds  of  sale  made  under  the  mortgage  and  no  such 
sale  was  made. 

Therefore  for  these  reasons  the  petition  to  revise  must  be  dismissed, 
with  costs  to  respondent. 

Dismissed. 


WBSTBEN  UNION  TELEGRAPH  CX).  ▼.   WIIXIAMS. 

(Glrenlt  Court  of  Appeals,  Fourth  Circuit    July  80»  1906.) 

No.  7W. 

1.  TELEGBAPHS  and  TCLKPHONKS— DXLAT  in  DELIVSBT  OT  MS88AQB— Meabubb 

OF  Damages. 

Id  an  action  against  a  telegraph  company  to  recover  damages  for  the 
faUure  to  properly  transmit  or  promptly  deliver  a  message,  where  puni- 
tive damages  are  not  recoverable  the  Injured  party  Is  entitled  to  recover, 
not  according  to  the  degree  of  defendant's  negligence,  but  compensation 
for  the  Injury  he  has  actually  received. 

[Ed.  Note. — ^Measure  of  damages  in  actions  against  telegraph  and  tele- 
phone companies,  see  notes  to  Western  Union  Tel.  Co.  v.  Coggin,  15  C.  CI 
A.  235;  Western  Union  Tel.  Co.  v.  Morris,  28  a  a  A.  59.] 

X  Sami>— AonoN  voB  Damages. 

Evidence  considered,  and  held  Insufficient  to  show  that  plaintiff  sus- 
tained any  pecuniary  injury  from  the  failure  of  the  defendant,  a  telegraph 
company,  to  promptly  transmit  and  deliver  a  message  which  entitled  him 
to  recover  damages. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  West  Virginia,  at  Philippi. 

F.  B.  Enslow  and  Herbert  Fitzpatrick,  for  plaintiff  in  error. 
C.  O.  Strieby,  for  defendant  in  error. 

Before  PRITCHARD,  Circuit  Judge,  and  WADDILL  and  BOYD, 
District  Judges. 

• 
BOYD,  District  Judge.  H.  Gates  WiHiams  brought  this  suit  in  the 
circuit  court  of  Tucker  county,  state  of  West  Virginia ;  the  same  having 
been  commenced  by  summons  issued  on  the  16th  of  May,  1907,  which 
was  served  upon  the  agent  of  the  Western  Union  TelegrajA  Company, 
defendant,  on  the  17th  of  May,  1907.  After  the  commencement  of 
163F.— «8 
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the  suit,  upon  the  petition  of  the  defendant,  the  same  was  removed 
for  trial  into  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  West  Virginia.  Williams,  the  plaintiff  below,  and  who 
will  hereafter  be  referred  to  as  the  plaintiff,  filed  his  dedaration  in 
trespass  on  the  case,  and  by  his  suit  sought  to  recover  of  the  Western 
Union  Telegfraph  Company,  the  plaintiff  in  error  here,  defendant 
below,  which  will  hereafter  be  referred  to  as  the  defendant,  dam- 
ages in  the  sum  of  $2,500  for  failure  to  deliver  a  telegram. 
The  defendant  filed  its  plea  of  not  guilty,  to  which  the  plaintiff  replied 
generally,  which  is  the  practice  in  West  Virginia,  and  thereupon  the 
issues  were  raised.  The  case  was  tried  in  the  Circuit  Court  of  the 
United  States  at  Philippi  in  November,  1907,  a  verdict  rendered  by  the 
jury  in  favor  pf  the  plaintiff  for  $125,  and  judgment  accordingly  en- 
tered. The  case  is  before  us  upon  exceptions  taken  by  the  defendant 
during  the  trial,  upon  exceptions  to  instructions  g^ven  by  the  court 
to  the  jury,  and  upon  exceptions  to  the  refusal  of  the  court  to  give 
instructions  requested  by  the  defendant.  The  testimony  shows  that 
on  the  19th  of  May,  1906,  about  7  o'clock  in  the  evening,  William  M. 
Bliss,  a  resident  of  the  borough  of  Brooklyn,  city  of  New  York,  de- 
livered to  the  agent  of  the  defendant  in  Brooklyn  a  telegram  to  be 
sent  collect,  addressed  to  H.  G.  Williams,  Davis,  W.  Va.,  the  original 
of  which  on  the  face  of  the  telegram  is  in  the  words  and  figures  fol- 
lowing : 

The  Western  Union  Telegraph  Company,  Incorporated. 

24,000  Offices  In  America.  Cable  Service  to  all  the  World. 

Robert  O.  Clowry,  President  and  General  Manager. 

Receiver's  No.  Time  FUed.  Check. 

25.  12:50  Collect  4  ex. 

Send  the  following  message  subject  to  the  terms  on  back  hereof,  which  are 

hereby  agreed  to. 

May  19th,  1906. 
To  H.  G.  Williams,  Davis,  W.  Va. 

Mr.  Carminecke  found  dead  this  A.  M. 
81259.  W.  M.  Bliss,  31  Brooklyn  Ave. 

On  the  back  of  this  telegram  was  the  following  stipulation: 

*'The  company  will  not  be  liable  for  damages  or  statutory  penalties  in  any 
case  where  the  claim  is  not  presented  in  writing  within  sixty  days  after  the 
message  is  filed  with  the  company  for  transmission." 

The  19th  of  May,  1906,  was  on  Saturday,  and. the  telegram  was 
delivered  by  the  company  to  the  plaintiff  at  Davis,  W.  Va.,  on  Sunday 
night  following.  "Carminecke,"  named  in  the  telegram,  was  shown 
to  have  been  "Godfrey  Carminecke,"  who  was  the  father-in-law  of  the 
plaintiff.  Godfrey  Carminecke  lived  in  Brooklyn,  in  an  apartment 
which  he  rented  from  William  M.  Bliss,  the  sender  of  the  telegram. 
§ome  time  during  the  morning  of  May  19,  1906,  Carminecke  was 
found  dead  in  his  room,  and  Bliss,  after  notifying  by  telegram  a  Mr. 
Carminecke,  who  was  a  nephew  of  the  deceased  and  who  lived  in  New 
York,  delivered  to  the  agent  of  defendant  the  telegram  to  plaintiff 
above  set  out.  The  plaintiff's  testimony  further  shows  that  if  the  tele- 
gram had  been  delivered  on  Saturday  night  he  could  have  left  shortly 
thereafter  on  a  train  for  New  York,  but  the  delay  in  delivery  made  it 
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impossible  for  him  to  leave  Davis,  W.  Va.,  for  New  York  until  8 
o'clock  Monday  morning,  May  21,  1906,  and  that  the  plaintiff  did  leave 
on  a  train  at  that  hour  accompanied  by  his  wife  and  children,  and  that 
they  arrived  in  New  York  about  1  o'clock  that  night.  Upon  his  ar- 
rival he  procured  rooms  for  himself  and  his  family,  and  at  an  early 
hour  Tuesday  morning  went  to  the  flat  where  Carminecke  had  been 
found  dead,  to  look  after  and  provide  for  the  burial  of  the  corpse. 
When  the  plaintiff  reached  the  place  where  Carminecke  was  found 
dead,  the  body  was  in  an  advanced  stage  of  decomposition,  though  the 
nephew  had  arrived  at  the  place  shortly  after  he  was  notified  on  Satur- 
day. The  services  of  an  undertaker  were  secured,  and  after  necessary 
preparations  a  vault  was  hired  and  the  body  deposited  therein.  The 
plaintiff  then  returned  to  his  home  at  Davis,  W.  Va.,  and  shortly  there- 
after made  another  trip  to  New  York  to  look  after  some  effects  which 
the  deceased  had  left.  The  damages  claimed  by  the  plaintiff  are  based 
upon  the  alleged  fact  that  by  reason  of  the  delay  in  delivering  the  tele- 
gram he  did  not  have  time  to  make  arrangements  for  attention  to  his 
business  during  his  absence  in  New  York,  and  he  states  in  his  testi- 
mony that  this  caused  an  expenditure  of  some  $20  or  $25.  He  further 
contends  that  having  arrived  at  New  York  in  the  night  and  being  com- 
pelled to  remain  in  the  apartments  which  he  had  employed  for  his 
family  until  the  next  morning,  and  because  of  some  irregularity  in  the 
car  service  he  had  to  hire  carriages,  which  cost  him  $10.  A  further 
element  of  damages  is  the  fact  that  he  states  if  he  had  had  the  telegram 
delivered  in  time  his  second  trip  to  New  York  would  not  have  been 
necessary,  and  also  that  he  is  entitled  to  have  returned  to  him  a  certain 
amount  which  he  paid  for  packing  and  crating  some  of  the  effects  of 
the  deceased  which  were  allotted  to  the  plaintiff's  wife  and  which  he 
packed  and  shipped  to  Davis,  W.  Va.,  and  upon  which  he  paid  the 
freight.  He  made  a  further  claim  for  an  alleged  expenditure  of  a 
small  amount  for  things  he  had  bought  for  his  children.  Also  he 
claimed  damages  for  an  alleged  overcharge  by  the  undertaker,  which 
he  said  was  $150,  when  $75  was  a  reasonable  compensation  therefor, 
but  during  the  progress  of  the  trial  it  was  ascertamed  this  last  item 
was  paid  from  the  estate  of  the  deceased,  and  the  court  held  it  could 
not  be  sustained  as  an  element  of  damages. 

We  have  examined  with  care  the  testimony  in  this  case,  and  our 
conclusion  is  that  it  was  error  in  the  trial  court  not  to  direct- a  verdict 
for  the  defendant  as  requested  at  the  close  of  the  testimony.  Taking 
all  of  the  plaintiffs  testimony,  and  indeed  all  of  the  testimony  in  the 
case  together,  we  cannot  see  any  grpund  to  hold  that  by  reason  of  the 
delay  in  delivering  this  message  he  sustained  any  pecuniary  damage. 
If  the  telegram  had  been  delivered  on  Saturday  night,  plaintiff  says 
he  would  have  left  on  the  first  train.  Then,  if  it  was  necessary  for 
him  to  incur  an  expenditure  to  provide  some  one  to  attend  to  his 
business,  he  had  no  more  time  to  do  it  if  the  telegram  had  been  de- 
livered to  him  when  he  says  it  should  have  been  than  he  did  when  it 
was  actually  delivered,  and  this  item  of  expenditure  would  have  been 
necessary  in  any  event,  if  necessary  at  all.  It  cannot  be  said  that  the 
fact  that  he  secured  rooms  and  maintenance  for  his  family  and  himself 
when  he  got  to  New  York  was  any  unusual  expense  which  would  not 
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have  been  incident  to  the  trip  whenever  made,  nor  is  the  fact  that  he 
employed  carriages  to  be  considered  exceptional  so  as  to  constitute  an 
element  of  damage.  There  is  no  evidence  to  show  that  if  plaintiff  had 
gone  at  the  shortest  moment  after  the  telegram  was  sent  that  the  ex- 
penses incident  to  the  securing  of  a  vault  would  not  have  been  in- 
curred, so  we  feel  compelled  to  eliminate  this  item.  The  plaintiff  does 
not  advise  us  as  to  the  things  he  bought  for  the  children,  so  we  are 
left  to  assume  that  they  were  such  as  the  necessities  of  the  trip  re- 
quired, and  therefore  they  would  have  been  necessary  whenever  the 
trip  was  made.  Plaintiff  seemed  to  have  relied  largely  upon  the 
position  that  the  nondelivery  of  the  telegram  caused  him  to  return  to 
New  York  to  look  after  the  property  and  thus  incurred  the  expense 
of  a  second  trip,  because,  he  said,  on  the  trip  to  the  funeral  he  did 
not  have  time  to  do  this.  It  appears  in  the  record  that  the  deceased 
favher-in-law  left  some  estate,  and  from  this  the  undertaker's  charges^ 
and  the  rental  of  the  vault  were  paid,  and  there  remained  a  quantity* 
for  distribution  among  the  children.  In  this  plaintiff's  wife  had  an 
interest  He.  returned  to  New  York,  the  property  was  divided  among 
the  next  of  kin,  and  the  portion  which  came  to  plaintiff's  wife  he 
caused  to  be  crated  and  shipped  to  Davis,  W.  Va.,  and  he  paid  the 
freight  on  it.  Now,  how  the  cost  of  this  trip  and  the  expenditure 
incident  to  the  crating  and  shipping  of  that  property  can  be  an  element 
of  damages  in  this  case  we  frankly  admit  We  are  unable  to  see. 

In  actions  of  this  character,  seeking  damages  resulting  from  failure 
to  properly  transmit  or  promptly  deliver  telegraphic  messages,  the 
injured  party  is  entitled  to  recover,  not  according  to  the  degree  of 
negligence  of  the  company,  but  compensation  for  the  injury  he  has 
actually  received,  and  this  rule  applies  except  in  cases  where  punitive 
damages  may  be  allowed.  This  latter  element,  however,  does  not  enter 
this  case,  so,  taking  all  the  evidence,  we  readily  conclude  that  there 
was  no  pecuniary  damage  resulting  to  the  plaintiff  because  of  the  non- 
delivery of  the  telegram  in  question,  and,  being  of  this  opinion,  we 
think  it  was  error  in  the  court  below  not  to  instruct  the  jury  as  re- 
quested to  return  a  verdict  for  the  defendant.  Another  exception  in 
the  case  is  upon  the  refusal  of  the  court  to  instruct  the  jury  that, 
plaintiff  having  failed  to  present  his  claim  in  writing  within  60  days 
after  the  filing  of  the  message,  his  recovery  was  barred.  We  do  not 
deem  it  necessary,  in  view  of  what  we  have  said  heretofore,  to  pass 
upon  that  question  for,  as  we  have  stated,  upon  the  testimony  as  de- 
livered in  the  case,  with  all  reasonable  and  legal  deductions  and  in- 
ferences to  be  drawn  therefrom,  plaintiff's  contention  for  damages 
cannot  be  sustained. 

The  judgment  of  the  Circuit  Court  for  the  Northern  District  of 
West  Virginia  is  therefore  reversed. 

Reversed. 
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UNITBD  STATES  v.  ATCHISON,  T.  &  8.  P.  KT.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    August  22,  1908.) 
No.  2,566. 

Bailboadb— Savett  Appuancob  Act— Cas  Coi7fijng8— Dutt  Imposed  is  Ab- 
solute. 

The  safety  appliance  law  of  Congress,  in  the  situations  in  which  It  is 
applicable,  imposes  upon  a  railway  company  an  absolute  duty  to  main- 
tain the  prescribed  coupling  appliances  in  operative  condition,  and  is  not 
satisfied  by  the  exercise  of  reasonable  care  to  that  end.  St.  Louis,  Iron 
Mountain  &  Southern  Ry.  Co.  ▼.  Taylor,  210  U.  S.  281,  28  Sup.  Ct  616. 

[Ed.  Note. — ^Duty  of  railroad  companies  to  furnish  safe  appliances,  see 
note  to  Felton  y.  Bullard,  87  C.  C.  A.  a] 

(Syllabus  by  the  Court) 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Colorado. 
For  opinion  of  the  court  below,  see  150  Fed.  442. 

Ralph  Hartzell,  Asst.  U.  S.  Atty.,  and  Luther  M.  Walter,  Special 
Asst.  U.  S.  Atty.  (Earl  M.  Cranston,  U.  S.  Atty.,  on  the  brief). 

Henry  T.  Rogers  (Pierpont  Fuller,  on  the  brief),  for  defendant  in 
error. 

Before  SANBORN  and  VAN  DEVANTER,  Qrcuit  Judges,  and 
PHIUPS,  District  Judge. 

VAN  DEVANTER.  Circuit  Judge.  This  writ  of  error  challenges 
a  judgment  for  the  defendant  in  a  civil  action  to  recover  a  penalty  for 
an  alleged  violation  of  the  safety  appliance  law  of  Congress  embodied 
in  Act  March  2,  1893,  c.  196,  27  Stat.  531  (U.  S.  Comp.  St.  1901,  p. 
3174),  Act  April  1,  1896,  c.  87,  29  Stat.  85,  and  Act  March  2,  1903, 
c.  976,  32  Stat.  943  (U.  S.  Comp.  St.  Supp.  1907,  p.  885).  Stripped 
of  matters  about  which  there  is  no  controversy  here,  the  violation 
charged  consisted  in  hauling  a  car,  in  the  usual  course  of  transporta- 
tion, when  one  of  the  couplers  thereon  was  broken  and  inoperative, 
so  that  it  could  not  be  coupled  or  uncoupled  without  the  necessity  of 
a  man  going  between  the  ends  of  the  cars.  The  trial  was  to  a  jury, 
and  the  single  question  presented  to  us  is  whether  or  not  the  duty  of 
the  defendant,  in  respect  of  the  maintenance  of  the  coupler  in  an 
operative  condition;  was  correctly  stated  in  the  portion  of  the  court's 
charge,  which  reads: 

•The  act,  however,  must  necessarily  have  a  reasonable  construction.    These 
!  couplings  will  get  out  of  repair,  and  It  takes  time  to  repair  them.    It  takes 

I  time  to  discover  whether  or  not  they  are  out  of  repair.    It  Is  the  duty  of  the 

railway  companies  to  use  prudence  and  the  ordinary  diligence  of  a  buslnesB 
man,  keeping  In  view  the  purposes  of  the  act,  to  keep  these  couplings  in  re- 
pair.   •    •    •    And  It  Is  for  you  to  determine  In  this  case  whether  or  not  the 
I  *     def aidant  used  reasonable  care  In  ascertaining  whether  the  car  was  In  good 

repair,  and  then,  again,  whether  the  defendant  used  reasonable  care  In  putting 
the  coupler  In  good  repair,  after  it  ascertained  that  It  was  out  of  repair.  If 
you  find  that  It  did  use  reasonable  care  In  both  Instances,  then  it  Is  not  liable, 
and  you  should  return  a  verdict  In  favor  of  the  defendant;  otherwise,  you 
■hould  find  for  the  United  States." 
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Applying  to  the  evidence  the  law  as  so  interpreted,  the  jury  re- 
turned a  verdict  for  the  defendant,  which  the  court  declined  to  dis- 
turb upon  a  motion  for  a  new  trial.  United  States  v.  Atchison,  etc., 
Ry.  Co.  (D.  C.)  150  Fed.  442.  That  the  interpretation  of  this  law  of 
Congress  has  been  attended  with  difficulty  is  attested  by  many  vary- 
ing opinions  in  the  reported  cases,  and  that  there  are  considerations 
tending  to  sustain  the  construction  placed  upon  it  by  the  District  Court 
is  attested  by  the  opinion  rendered  upon  the  motion  for  a  new  trial 
and  by  the  sustaining  opinions  in  others  cases,  notably  St.  Louis  & 
S.  F.  Ry.  Co.  V.  Delk  (C.  C.  A.)  168  Fed.  931 ;  but,  as  we  read  the 
opinion  of  the  Supreme  Court  in  the  more  recent  case  of  St.  Louis, 
Iron  Mountain  &  Southern  Ry.  Co.  v.  Taylor,  210  U.  S.  281,  28  Sup. 
a.  616,  52  L.  Ed.  1061  (s.  c.  71  Ark.  445,  78  S.  W.  220 :  83  Ark.  591, 
98  S.  W.  959),  it  is  now  authoritatively  settled  that  the  duty  of  the 
railway  company  in  situations  where  the  congressional  law  is  appli- 
cable is  not  that  of  exercising  reasonable  care  in  maintaining  the  pre- 
scribed safety  appliance  in  operative  condition,  but  is  absolute.  In 
that  case  the  common-law  rules  in  respect  of  the  exercise  of  reason-* 
able  care  by  the  master  and  of  the  nonliability  of  the  master  for  the 
negligence  of  a  fellow  servant  were  invoked  by  the  railway  company, 
and  were  held  by  the  court  to  be  superseded  by  the  statute ;  it  being 
said  in  that  connection  (page  294  of  210  U.  S.,  page  620  of  28  Sup. 
Ct.  [52  L.  Ed.  1061]): 

"In  deciding  the  questions  thus  raised,  upon  which  the  courts  have  differed 
(St.  Louis  &  S.  F.  Ry.  y.  Delk  [O.  a  A.]  158  Fed.  931),  we  need  not  enter  into 
the  wilderness  of  cases  upon  the  common-law  duty  of  the  employer  to  use  rea- 
sonable care  to  furnish  his  employ^  reasonably  safe  tools,  machinery,  and  ap- 
pliances, or  consider  when  or  how  far  that  duty  may  be  performed  by  dele- 
gating it  to  suitable  persons  for  whose  default  the  employer  is  not  responsible. 
In  the  case  before  us  the  liability  of  the  defendant  does  not  grow  out  of  the 
common-law  duty  of  master  to  servant.  The  Congress,  not  satisfied  with  the 
common-law  duty  and  its  resulting  liability,  has  prescribed  and  defined  the 
duty  by  statute.  We  have  nothing  to  do  but  to  ascertain  and  declare  the 
meaning  of  a  few  simple  words  tn  which  the  duty  is  prescribed.  It  is  en- 
acted that  'no  cars,  either  loaded  or  unloaded,  shall  be  used  in  interstate 
traffic  which  do  not  comply  with  the  standard.'  There  is  no  escape  from  the 
meaning  of  these  words.  Explanation  cannot  clarify  them,  and  ought  not  to 
be  employed  to  confuse  them  or  lessen  their  significance,  l^e  obvious  purpose 
of  the  Legislature  was  to  supplant  the  qualified  duty  of  the  common  law  with 
an  absolute  duty  deemed  by  it  more  Just." 

While  the  defective  appliance  in  that  case  was  a  drawbar,  and  not  a 
coupler,  and  the  action  was  one  to  recover  damages  for  the  death  of 
an  employe,  and  not  a  penalty,  we  perceive  nothing  in  these  differ- 
ences which  distinguishes  that  case  from  this.  As  respects  the  na- 
ture of  the  duty  placed  upon  the  railway  company,  section  6,  relating 
to  drawbars,  is  the  same  as  section  2,  relating  to  couplers,  and  sec- 
tion 6,  relating  to  the  penalty,  is  expressed  in  terms  which  embrace 
every  violation  of  any  provision  of  the  preceding  sections.  Indeed, 
a  survey  of  the  entire  statute  leaves  no  room  to  doubt  that  all  viola- 
tions thereof  are  put  in  the  same  category,  and  that  whatever  properly 
would  be  deemed  a  violation  in  an  action  to  recover  for  personal  in- 
juries is  to  be  deemed  equally  a  violation  in  an  action  to  recover  a 
penalty. 
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Because,  in  view  of  the  later  decision  in  the  Taylor  Case,  the  in- 
struction before  quoted  did  not  embody  a  correct  statement  of  the 
law,  the  judgment  is  reversed  with  a  direction  to  grant  a  new  trial. 


UNITED  81 ATES  v.  DENVER  &  R.  G.  R.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    August  22,  1908.) 

No.  2,567. 

Railroads  —  Safbtt  Affliaitob  Acts  —  Pleading  —  Complaint  to  Recoveb 
Penalty— Not  Necessabt  to  Negative  Exception  in  Pboviso  or  Bxer- 
oiSB  OF  Reasonable  Care— If  One  Coupler  be  Inoperative  and  There 

BB  AOTtTAL  and  SUBSTANTIAL  HAULING  IN  INTERSTAIS  TRAFFIC  STATUTE  IS 

Violated. 

A  complaint  under  the  safety  appliance  law  of  Congress  to  recover  a 
penalty  for  hauling  a  car  in  moving  interstate  traffic  in  violation  of  sec- 
tion 2  (Acts  March  2,  1893,  c.  196,  27  Stat.  531,  and  April  1,  1890,  c.  87, 
29  Stat.  86  [U.  S.  Comp.  St  1901,  p.  3174]  amended  by  Act  March  2,  1903, 
c.  976,  32  Stat  943  [U.  S.  Comp.  St  Supp.  1907,  p.  885]),  relating  to  auto- 
matic couplers,  is  not  demurrable  (a)  because  it  fails  to  negative  the  mat- 
ter of  the  exception  created  by  the  proviso  to  section  6  (27  Stat.  53?  [U.  S. 
(Domp.  St  1901,  p.  3175]  amended  by  32  Stat.  943  [U.  S.  Comp.  St.  Supp. 
1907,  p.  885]) ;  or  (b)  because  It  only  shows  that  one  of  the  couplers  was 
out  of  repair  and  inoperative,  and  that  it  was  so  because  the  uncoupling 
chain  was  "kinked'* ;  or  (c)  because  it  fails  to  negative  the  exercise  of  rea- 
sonable care  on  the  part  of  the  railway  company  in  maintaining  the 
coupler  in  operative  condition ;  or  (d)  because,  although  showing  an  actual 
and  substantial  hauling  of  the  car  in  moving  interstate  traffic,  it  fails  to 
specify  how  far  the  hauling  was  continued,  or  la  silent  in  respect  of  any 
actual  use  of  the  defective  coupler. 

[Ed.  Note. — Duty  of  railroad  companies  to  furnish  safe  appliances,  see. 
note  to  Felton  v.  BuUard,  37  a  O.  A.  a] 

(Syllabus  by  the  Court) 

In  Error  to  the  District  Cour^  of  the  United  States  for  the  District 
of  Colorado. 

Ralph  Hartzell,  Asst.  U.  S.  Atty.,  Luther  M.  Walter,  Special  Asst. 
U.  S.  Atty.  (Earl  M.  Cranston,  U.  S.  Atty.,  on  the  brief). 

Henry  McAllister,  Jr.  (Joel  F.  Vaile  and  Elroy  N.  Clark,  on  the 
brief),  for  defendant  in  error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

VAN  DEVANTER,  Circuit  Judge.  The  matter  here  in  contro- 
versy is  the  sufficiency  of  the  complaint  in  a  civil  action  to  recover 
penalties  under  the  safety  appliance  \^w  of  Congress.  Act  March 
2,  1893,  c.  196,  27  Stat  531;  Act  April  1,  1896,  c.  87,  29  Stat  86 
(U.  S.  Comp.  St.  1901,  p.  3174)  amended  by  Act  March  2,  1903,  c. 
976,  32  Stat  943  (U.  S.  Comp.  St.  Supp.  1907,  p.  885).  There  are 
four  counts  in  the  complaint,  each  charging  a  distinct  hauling  of  a 
car  in  moving  interstate  traffic  when  one  of  the  couplers  with  which 
it  theretofore  had  been  properly  equipped  was  out  of  repair  and  in- 
operative. In  the  District  Court  all  the  counts  were  held  insufficient 
upon  demurrer.  The  particular  reason  for  the  ruling  is  not  disclosed, 
but  in  support  of  it  the  defendant  makes  several  objections  to  the 
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complaint  The  first  of  these  is  that  the  plaintiff  does  not  negative 
the  matter  of  the  exception  created  by  the  proviso  to  section  6  of  the 
act  of  March  2,  1893,  as  amended  by  the  act  of  April  1,  1896,  which 
gives  the  right  of  action  for  the  penalty.  This  objection  must  fail, 
because  it  is  opposed  to  the  settled  rule  that  an  exception  created  by 
a  proviso  or  other  distinct  or  substantive  clause,  whether  in  the  same 
section  or  elsewhere,  is  defensive,  and  need  not  be  negatived  by  one 
suing  under  the  general  clause.  United  States  v.  Cook,  17  Wall.  168, 
21  L.  Ed.  538;  i:edbetter  v.  United  States,  170  U.  S.  606,  611,  18 
Sup.  Ct.  774,  42  L.  Ed.  1162;  Schlemmer  v.  Buffalo,  etc.,  Co.,  205 
U.  S.  1,  10,  27  Sup.  Ct.  407,  51  L.  Ed.  681;  Smith  v.  United  States, 
85  C.  a  A.  353,  157  Fed.  721,  727;   Id.,  208  U,  S.  618,  28  Sup.  Ct 

569,  52  L.  Ed. .    The  second  objection  is  that  there  is  no  allegation 

of  any  facts  showing  that  the  condition  of  the  coupler  was  such  as  to 
make  the  hauling  of  the  car  unlawful.  It  is  also  untenable.  The  stat- 
ute makes  the  hauling  unlawful  if  the  car  be  not  equipped  with  "coup- 
lers coupling  automatically  by  impact,  and  which  can  be  uncoupled, 
without  the  necessity  of  men  going  between  the  ends  of  the  cars,"  and 
the  complaint,  taking  the  second  count  as  an  illustration,  alleges  that 
the  hauling  occurred  "when  the  coupling  and  uncoupling  apparatus  on 
the  'B'  end  of  said  car  was  out  of  repair  and  inoperative,  the  uncoup- 
ling chain  being  kinked  on  said  end  of  said  car,  thus  necessitating  a 
man  or  men  going  between  the  ends  of  the  cars  to  couple  or  un- 
couple them,  and  when  said  car  was  not  equipped  with  couplers  coup- 
ling automatically  by  impact,  and  which  could  be  uncoupled,  without 
the  necessity  of  a  man  or  men  going  between  the  ends  of  the  cars." 
This  allegation  could  be  improved  in  point  of  directness,  but  it  was 
evidently  intended  to  mean,  and  we  think  it  does  mean,  that  the  coupler 
on  the  "B"  end  of  the  car  was  out  of  repair,  in  that  the  uncoupling 
chain  was  kinked,  and  that,  in  consequence,  that  coupler  was  inopera- 
tive in  that  it  would  not  couple  automatically  by  impact,  and  could  not 
be  uncoupled,  without  the  necessity  df  a  man  going  between  the  ends 
of  the  cars.  If  that  was  so,  one  of  the  couplers  with  which  the  car 
was  equipped  did  not  meet  the  requirements  of  the  statute.  But  it  is 
said  that  in  truth  a  coupling  between  such  an  inoperative  coupler  and 
an  operative  one  can  be  automatically  effected  by  impact,  and  an  un- 
coupling thereof  can  also  be  effected,  without  the  necessity  of  a  man 
going  l^tween  the  ends  of  the  cars,  if  he  happens  to  be  on  that  side  of 
file  track  from  which  the  lever  of  the  operative  coupler  can  be  manipu- 
lated, or  if  he  crosses  to  that  side  by  going  around,  climbing  over  or 
crawling  under  the  cars.  That  this  is  so  has  been  shown  in  other  cases 
which  have  been  before  this  court  (Morris  v.  Duluth,  etc.,  Ry.  Co.,  47 
C.  C.  A.  661,  108  Fed.  747 ;  Gilbert  v.  Burlington,  etc.,  Ry.  Co.,  63 
C.  C.  A.  27,  128  Fed.  529),  but,  passing  the  question  whether  we  can 
here  take  notice  of  the  fact  so  asserted  and  shown,  we  cannot  assent 
to  the  contention  which  is  founded  upon  it,  namely,  that  an  inoperative 
coupler — that  is,  one  which  cannot  be  properly  manipulated  preparatory 
to  effecting  a  coupling  or  an  uncoupling,  as  the  case  may  be,  without  a 
man  going  between  the  ends  of  the  cars — ^is  yet  to  be  regarded  as  con- 
forming to  the  statute,  because  another  coupler  capable  of  being  so 
manipulated  can  be  coupled  therewith  and  uncoupled  therefrom,  with- 
out a  man  going  between  the  cars,  if  he  submits  to  whatever  of  incon- 
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vcnience  or  risk  may  be  incident  to  getting  at  the  lever  of  the  operative 
coupler.  An  all-sufficient  answer  to  this  contention  is  that  the  statute 
in  terms  requires  that  every  car  to  which  it  applies  shall  be  equipped 
with  "couplers"  of  a  prescribed  operative  type,  and  the  reasonable 
attainment  of  its  manifest  object  renders  it  necessary  that  the  coupler 
at  each  end  of  the  car  shall  conform  to  this  requirement  Johnson  v. 
Southern  Pacific  Co.,  196  U.  S.  1,  25  Sup.  Ct.  158,  49  L.  Ed.  363; 
Chicago,  etc,  Co.  v.  Voelker,  65  C.  C.  A.  226,  129  Fed.  622,  70  L. 
R.  A.  264. 

The  third  objection  is  that  there  is  no  allegation  of  any  failure  on 
the  part  of  the  defendant  to  exercise  reasonable  care  in  maintaining  the 
coupler  in  operative  condition.  It  must  also  fail,  because  the  duty 
which  the  statute  imposes  upon  a  railroad  company,  in  that  regard  is 
not  qualified  by  the  common-law  rule  of  reasonable  care,  but  is  abso- 
lute, as  has  been  recently  and  authoritatively  settled  in  St.  Louis,  Iron 
Mountain  &. Southern  Ry.  Co.  v.  Taylor,  210  U.  S.  281,  28  Sup.  Ct. 
616,  52  L.  Ed.  1061.  See,  also.  United  States  v.  Atchison,  Topeka  & 
Santa  Fe  Ry.  Co.  (C.  C.  A.)  163  Fed.  517. 

The  last  objection  is  that  there  is  no  sufficient  allegation  of  a  hauling 
of  the  car.  it'must  share  the  fate  of  the  others.  The  statute  inhibits 
a  hauling  "in  moving  interstate  traffic,"  and  the  complaint,  taking  the 
second  count  as  an  illustration,  alleges  that  the  defendant  "hauled  over 
its  line  of  railroad  one  car,  to  wit,  Pere  Marquette  41,948,  used  in 
moying  interstate  traffic  to  wit,  bullion  consigned  from  Murray,  in  the 

state  of  Utah,  to New  York  Harbor,  in  the  state  of  New  York," 

and  "hauled  said  car,  with  said  interstate  traffic,  over  its  line  of  railroad 
out  of  its  yards  at  Mintum,  in  the  state  of  Colorado,  in  an  easterly 
direction,  when'*  one  of  the  couplers  thereon  was  out  of  repair  and  in- 
operative, as  before  stated.  The  criticism  made  of  this  allegation  is 
that  it  does  not  specify  how  far  the  hauling  was  continued,  or  its 
purpose,  and  is  silent  respecting  any  actual  use  of  the  defective  coup- 
ler ;  but  the  answer  to  this  is  that  the  allegation  does  sufficiently  show 
an  actual  and  substantial  hauling  in  moving  interstate  traffic,  and  that, 
this  being/  so,  it  is  immaterial,  under  the  statute,  how  far  the  hauling 
was  continued  or  whether  there  was  any  actual  use  of  the  defective 
coupler. 

As  the  objections  made  to  the  complaint  are  untenable,  and  as  none 
other  is  perceived  by  us,  the  judgment  is  reversed  with  a  direction  to 
overrule  the  demurrer  and  to  take  such  further  proceedings  as  ipay  be 
agreeable  to  law. 


DUNN  MFG.  CO.  et  al.  v.  STANDARD  COMPUTING  SCALE  CO. 

(Clrcnlt  Court  of  A^eals,  Sixth  Circuit    May  25,  190a) 

No.  1,761. 

Patbnts— iNVEwnoH— CoMPXJTiNa  Cheese  Cutteb. 

The  Dunn  patent,  No.  800,431,  for  a  computing  cheese  cntter,  consisting 
of  a  new  combination  of  old  elements,-  which  eliminates  certain  parts  of 
prior  machines  and  simplifies  the  mechanism,  so  as  to  prodnce  a  better  and 
more  practicable  and  salable  machine,  discloses  invention;  also  held  in- 
fringed. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

This  Is  a  bill  to  enjoin  infringement  of  patent  No.  800,431,  issued  to  H.  F. 
Dunn  and  assigned  to  appellants,  who  wetfe  complainants  below.  The  Circuit 
Court  held  the  patent  void  for  want  of  patentable  novelty,  ad  dismissed  the 
bill.  The  patent  is  for  an  improved  computing  cheese  cutter.  The  patentee 
in  his  specifications  says  that  his  invention  "consists  in  first  ascertaining 
the  value  of  the  cheese  or  the  sum  desired  to  be  realized  from  the  sale  of  an 
article  in  portions,  and  providing  the  apparatus  with  a  single  row  of  char- 
acters indicating  the  total  possible  values  of  a  cheese  or  such  other  article  de- 
sired to  be  sold  in  pieces.  A  designator  is  then  set  'to  the  character  in  such 
row  of  indications  representing  such  ascertained  value  of  the  cheese  or  sum 
to  be  realized  from  its  sale,  whereupon  the  movement  of  said  cheese  carrier  is 
so  linkited  that  such  movement  will  measure  off  a  definite  money's  worth  of 
said  cheese  or  other  article,  which  measured  portion  may  then  be  served. 
Thus  it  will  be  seen  that  my  invention  dispenses  with  the  necessity  for  dealing 
witii  such  incidental  matters  as  weights  and  prices  per  pound  and  presents 
only  the  simple  and  ultimate  result,  to  wit:  A  cheese  or  other  article  is  to  be 
sold  for  so  much  money,  and  the  apparatus  is  det  to  cut  said  cheese  or  article 
Into  portions  that  will  realize  said  sum  of  money."  Figure  1  of  the  patent, 
set  out  l)elow,  is  a  i)erspective  view  of  a  cheese  cutter,  and  sufficiently  shows 
the  inventions  for  the  purposes  of  this  opinion. 


In  that  drawing  10  shows  the  cheese  carrier,  provided  with  teeth  upon  its 
periphery  and  adapted  to  be  engaged  by  the  pawls,  12,  upon  the  arm,  13,  ful- 
crumed  concentric  with  the  carrier.  "The  carrier  and  arm,  13,  are  revolubly 
supported  by  a  base,  14,  provided  with  uprights.  15,  between  wliich  extends 
a  knife-carrying  frame,  16,  having  knife,  17,  secured  thereto  and  adapted  to 
sever  portions  of  the  cheese  or  other  article  upon  the  carrier,  10.  Upon  said 
base,  14,  are  one  or  more  retaining  pawls,  18,  engaging  with  said  teeth^  11,  for 
retaining  the  carrier,  10,  in  such  i)ositions  as  it  may  be  moved  to  by  the 
pawl  or  pawls,  12,  upon  arm,  13.  Secured  to  base,  14,  is  a  longitudinal  bear- 
ing plate  or  bar,  20,  provided  with  a  single  row  of  indications  representing  the 
total  prices  or  tlie  total  money  value  desired  to  be  realized  from  the  sale  of  a 
cheese  or  other  article  to  be  sold  in  portions.  Upon  said  plate,  20,  is  a  stop 
block  or  member,  21,  provided  with  a  set  screw,  22,  adapted  to  secure  said 
block  Or  member,  21,  at  any  position  upon  said  bar,  20 ;  said  block  or  member, 
21,  being  set  to  the  character  upon  said  bar,  20,  representing  the  value  of  the 
cheese  or  the  money  to  be  realized  from  its  sale,  whereby  each  movement  of 
lever,  13,  throughout  the  space  limited  upon  one  side  by  the  contact  of  lever, 
13,  with  said  block  or  member,  21,  and  upon  the  other  side  by  a  projection  or 
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fixed  atop,  23,  of  plate,  20,  will  drive  tbe  carrier,  10,  to  measure  a  predeter- 
mined money's  worth  of  said  cheese,  which  may  he  either  5,  10,  15,  20,  25  cents, 
or  any  other  sum  of  money  previously  determined  upon  and  provided  for  by 
the  spacins  of  the  graduations  upon  bar,  20.  The  total-value  graduations  on 
this  scale-bar  consist  of  marks  which  are  designated  by  figures  Indicating  such 
total  values  arranged  inversely  as  to  their  req[)ective  distances  from  the  fixed 
stop,  60  that  the  highest  figure  will  be  nearest  the  fixed  stop,  and  such  dis- 
tances not  only  correspond  to  aliquot  parts,  respectively,  of  such  total  values, 
but  also  to  aliquot  parts  or  sector  portions  of  the  carrier." 

The  claims  in  Issue  are  2,  7,  and  10,  which  read  as  follows: 

"2.  Tbe  combination  of  a  cutting  mechanism,  a  carrier  for  the  article  to  be 
cut  In  portions,  means  for  moving  said  carrier,  a  scale-bar  having  a  fixed 
stop  and  Inverse  total-value  graduations  indicating  sums  of  money  to  be  real- 
ized from  the  sale  of  sach  articles  and  governing  the  size  of  said  portions  In 
accordance  with  the  total  value,  and  means  In  adjustable  engagement  with 
said  scale-bar  for  limiting  the  motion  of  the  means  for  moving  said  carrier, 
substantially  as  specified.** 

"7.  In  a  cheese-cutter,  the  combination  of-  a  base-frame,  a  scale-bar  carried 
by  said  frame,  and  Inversely  graduated  in  total  values  of  different  cheeses,  a 
rotary  table  on  said  base-frame,  a  table-rotating  lever  having,  movement  over 
said  scale,  and  an  adjustable  stop  engaging  said  scale-bar  for  limiting  the  move- 
ment of  said  lever,  substantially  as  specified." 

"10.  In  a  cheese-cutter,  the  combination  with  a  base-frame,  a  rotary  carrier 
thereon  for  cheeses  of  different  values,  a  reciprocating  operating  lever  for  said 
carrier,  a  scale-bar  on  said  base-frame,  a  fixed  stop  on  said  scale-bar,  total- 
value  graduations  Inversely  arranged  at  distances  directly  increasing  from  said 
fixed  stop,  and  an  adjustable  stop  engaging  said  scale-bar  to  limit  the  move- 
ment of  said  operating  lever,  whereby  pieces  of  constant  value  will  be  cut 
from  cheeses  of  different  values  substantially  as  specified.'* 

V.  H.  Lockwood,  for  appellants. 
C.  H.  Fisk,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge  (after  stating  the  facts  as  above).  It  is 
not  of  consequence  that  the  elements  of  each  claim  may  be  old,  for 
the  claims  are  for  a  combination,  and  if  the  combination  be  new,  or  if 
by  a  new  mode  of  organization  new  or  better  results  are  obtained,  the 
patent  may  be  sustained.  The  first  step,  as  shown  by  the  history  of 
the  art,  was  a  cutter  organized  with  a  scale  which  was  capable  of 
measuring  equal  proportional  divisions  of  the  pieces  to  be  cut  off; 
but  if  the  cheese  differed  in  weight  or  value  another  slip  must  be 
taken.  This  was  taken  by  both  McCroskey  and  F.  P.  Dunn,  to  say 
nothing  of  the  devices  which  preceded  them.  The  two  patents  in  evi- 
dence issued  to  McCroskey  and  the  later  patent  to  F.  P.  Dunn,  also  in 
evidence,  show  mechanisms  which  by  adjustment  were  adapted  to  cut 
proportional  and  equal  divisions  without  regard  to  the  weight  of  the 
•cheese  or  the  total  value  to  be  realized.  For  this  reason,  while  involv- 
ing some  change  in  organization,  they  were  held  by  the  learned  trial 
judge  to  anticipate.  The  validity  of  the  patent  in  suit  must  turn  upon 
whether  such  structural  changes  have  been  made  in  appellant's  or- 
ganization of  old  elements  as  to  produce  a  simple  and  more  practical 
operating  machine  than  those  shown  by  the  old  art. 

We  may  start  with  the  significant  fact  that  not  one  of  the  alleged 
anticipating  devices  proved  a  success  as  a  practical  and  salable  cheese 
cutter.  Such  devices  are  sold  to  retail  grocers.  The  well-known  con- 
ditions which  a  successful  computing  cheese  cutter  had  to  meet  rc- 
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quired  not  only  one  which  should  be  economical  in  construction,  but 
above  all  else  it  must  be  simple  in  operation.  This  want  of  simplicity 
of  operation  was  the  trouble  with  those  cutters  from  the  old  art  which 
most  nearly  anticipate  the  patent  in  suit  They  were  undoubtedly 
clumsy  and  difficult  of  easy  operation.  Then  they  failed,  and  the  de- 
vice of  the  complainants  is  shown  to  have  in  large  degree  supplanted 
them.  This  fact  does  not  always  prove  invention,  for  the  methods  of 
exploiting  may  sell  an  inferior  machine  over  a  superior  one  not  push- 
ed. But  if  there  be  doubt  about  the  matter  of  utility,  doubt  about  the 
merit  of  a  new  organization,  the  scale  may  be  turned  by  evidence  of 
public  approval.  We  need  not  consider  any  of  the  numerous  patents 
issued  for  cheese  cutters,  for  it  is  plain  that  the  patents  to  McCroskey 
and  that  to  F.  P.  Dunn  exhibit  the  last  advances.  If  they  do  not  so 
completely  anticipate  as  to  leave  no  room  for  H.  F.  Dunn,  the  patentee 
whose  invention  is  in  suit,  his  patent  is  sustainable.  Indeed,  we  go 
further.  The  F.  P.  Dunn  patent,  whether  conceded  or  not,  is  the  closest 
approximation,  and  we  shall  for  the  most  part  confine  ourselves  to  a 
contrast  of  that  device  with  the  patent  in  suit.  As  the  case  must  turn 
upon  certain  parts  only  of  the  computing  cutters  put  in  contrast,  we 
here  show  a  figure  taken  from  the  brief  of  Mr.  Lockwood,  attorney 
for  the  appellants,  showing  the  location  of  the  graduated  scales  of  the 
F,  P.  Dunn  patent: 


This  diagram  illustrates  the  resemblances  as  well  as  the  chief  dif- 
ferences, omitting  the  actuating  mechanism,  for  the  claims  in  suit 
do  not  involve  that  feature.  The  scale-bar,  F,  showing  graduations 
beginning  at  12  and  running  up  to  36,  represents  the  different  weights 
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of  cheeses.  If  the  cheese  was  known  to  weigh  20  pounds  and  the  sale 
price  was  20  cents  per  pound,  the  adjustable  stop^  f»  would  be  moved 
so  as  to  stop  at  20  on  the  scale-bar.  Then  by  a  movement  of  the 
lever,  E,  from  the  fixed  stop,  f,  until  it  is  stopped  by  the  previously 
adjusted  movable  stop,  the  knife,  not  shown  in  the  figure,  would,  when 
operated,  cut  a  division  of  cheese  which  would  represent  one-fourth 
of  a  pound,  or  one-eightieth  of  the  entire  circumference  of  the  cheese. 
Being  a  20  cents  per  pound  cheese,  that  proportional  part  thus  served 
would  have  a  value  of  5  cents.  To  this  extent  the  F.  P.  Dunn  device 
was  capable  of  cutting  slices  of  a  known  value  of  5  cents,  or  a  limited 
number  of  multiples  of  5,  and  was,  therefore,  in  some  sense  a  value- 
cutting  cutter,  as  well  as  a  weight  cutter.  But  if  the  cheese  weighed 
more  or  less  than  20  pounds,  or  was  to  be  sold  for  more  or  less  than 
20  cents  per  pound,  the  graduated  total  weight  scale  shown  in  the 
figure  above  at  F  bad  to  be  supplemented  by  the  proper  adjustment  of 
two  other  graduated  scale-bars,  shown  in  the  figure  at  G  and  G'. 
These  scale-bars,  according  to  the  patent,  are  located  beneath  the  ro- 
tary cheese  board  or  carrier,  which  rests  on  the  base,  A.  To  set  it 
when  any  cheese  is  to  be  sold  for  more  or  less  than  20  cents  per  pound, 
this  cheese  carrier  must  be  removed.  Then  the  slicing  scale-bar,  G', 
must  be  moved  upon  the  scale-bar,  G,  until  the  figure  representing  the 
price  per  pound  registers  with  the  figure  representing  the  total  weight 
of  the  cheese.  The  patentee  then  says  that  when  these  weight  and 
price  figures  register  "a  red  line,  g,  to  the  right  of  the  numbered 
graduations  upon  slide,  G',  will  then  indicate  upon  the  scale-bar,  G, 
where  the  adjustable  stop  must  be  set  to  cut  6  cents  worth  of  cheese." 
When  the  adjustable  stop  is  placed  as  indicated  by  the  figures  pointed 
to  by  g,  the  cutter  is  ready  for  operation.  The  necessity  for  the  set- 
ting or  adjustment  of  these  distinct  graduated  scales,  two  of  which 
can  be  only  reached  by  taking  off  the  .rotary  carrier  board,  while  plain 
enough  to  one  familiar  with  the  art,  and  perhaps  soon  acquired  by 
the  quick-minded  and  expert  with  mechanics,  is  manifestly  a  slow 
and  complicated  operation  to  be  followed  by  the  average  grocery  clerk. 
It  was  not  easily  understood  or  easily  explained.  An  effort  to  operate 
the  cutter  confirms  the  evidence  showing  the  difficulty  in  inducing 
purchases  due  to  a  want  of  simplicity  of  operation. 

The  device  in  suit  contrasts  most  favorably  in  the  matter  of  sim^ 
plicity  of  operation  with  the  best  type  of  the  old  art,  the  F.  P.  Dunn 
cutter.  Referring  to  the  figure  and  the  description  of  the  patent  in- 
volved,, heretofore  set  out,  it  will  be  seen  that,  instead  of  three  gradu- 
ated scale-bars  by.  which  to  set  the  cutter  for  cheeses  when  of  greater 
or  less  value  than  20  cents  per  pound,  there  is  but  one  graudated 
scale-bar,  and  that  one  adjustment,  and  that  exceedingly  simple,  is 
necessary  for  a  cheese  of  any  weight  or  price.  That  scale  is  a  total- 
value  scale.  The  figures  show  the  various  values  from  $2  up  to  $8. 
The  weight  being  known  and  the  price  per  pound,  the  one  is  multiplied 
by  the  other  for  the  total  value,  and  the  movable  stop,  21,  is  moved  to 
stop  at  the  figure  showing  total  value  of  the  cheese.  This  sets  the 
scale  so  that,  when  the  lever  arm  is  moved  from  the  fixed  stop  into 
contact  with  the  movable  stop,  the  cheese  knife  cuts  equal  divisions 
of  the  value  of  6  cents,  or  any  multiple  up  to  25.    That  is  the  whoU 
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operation.  The  feature  of  the  patent  in  suit  is  the  single  scale,  which 
the  patentee  calls  his  "total- value  system."  That,  he  says,  consists 
in  "a  scale-bar  with  a  fixed  stop  and"  a  movable  slide  or  stop,  and  an 
operating"  lever  moving  adjacent  to  this  scale-bar,  and  a  series  of 
graduations  representing  total  values  of  cheeses;  these  graduations 
being  arranged  to  run  inversely  with  reference  to  the  fixed  stop." 

To  say  that  he  has  substituted  only  a  total-value  scale-bar  for  the 
weight  scale  of  the  F.  P.  Dunn  device  is  not  altogether  true,  for  he  has 
also  substituted  his  simple  total-value  scale  for  their  scale-bars  and 
their  graduated  scales,  two  of  them  inconveniently  located,  which 
single  scale  does  all  that  the  three  could  do.  The  evidence  shows  that 
by  reason  of  the  simplicity  in  the  operation  of  the  device  of  the  patent 
it  supplied  a  demand  of  the  trade  and  has  met  with  larger  sales.  The 
patentee  did  not  take  the  first  nor  the  second  step.  He  did  not  first 
invent  a  cheese  cutter  which  was  an  adjustable  value  cutter.  What 
he  did  was  to  so  simplify  the  operation  of  such  cutters  as  to  adapt 
them  to  the  trade,  and  met  a  demand  which  many  others  had  tried 
to  supply.  Neither  McCroskey  nor  F.  P.  Dunn  made  a  success.  The 
appellants  first  made  and  sold  the  F.  P.  Dunn  device.  When  they 
made  and  put  the  device  of  the  patent  upon  the  market,  it  superseded 
the  other.  The  appellees  have  joined  in  pa)ring  tribute  to  the  prac- 
tical merit  of  the  later  invention,  for  they  have  copied  it  so  closely  as 
to  compel  the  concession  in  argument  that,  if  the  patent  of  the  appel- 
lants is  valid,  they  infringe. 

The  change  to  a  single  total-value  scale-bar  also  involved  structural 
changes  by  which  a  single  graduated  scale-bar  adjusts  the  cutter, 
which  required  two  or  more  in  the  McCroskey  and  F.  P.  Dunn  in- 
ventions. Former  experimenters  may  have  had  some  dim  notion  of 
the  interchangeability  of  the  total-weight  scale  with  a  total-value  scale, 
but  none  of  them  had  carried  any  such  concept  into  a  single  prac- 
tical total-value  scale.  The  elimination  of  unnecessary  scale-bars  dif- 
ferently graduated  and  inconveniently  placed,  by  substituting  a  single 
scale-bar  conveniently  pfaced  and  so  graduated  as  to  do  the  work  of. 
two  in  the  McCroskey  and  of  three  in  the  F.  P.  Dunn  patent,  involved 
such  mechanical  or  structural  changes  as  to  constitute  invention. 
Davis  V.  Perry,  120  Fed.  941,  57  C.  C.  A.  231;  Brown  v.  Piano 
Company,  134  Fed.  735,  67  C.  C.  A.  639;  Hobbs  Manufacturing 
Company  v.  Gooding  et  al.,  Ill  Fed.  403,  406,  49  C.  C.  A.  414 ;  De- 
ceco  Company  v.  George  E.  Gilchrist  Company,  125  -Fed.  293,  298, 
299,  60  C.  C.  A.  207.  In  Western  Electric  Company  v.  North  Elec- 
tric Company,  135 'Fed.  80,  89,  67  C.  C  A.  553,  563,  we  said,  speaking 
by  Judge  Severens,  that : 

"While  the  mere  assembling  in  a  new  organization  of  parts  of  old  fiystems 
to  perform  the  same  functions  in  their  new  places  (as  in  Goodyear  Tire  Com- 
pany V.  Rubber  Tire  Wheel  Company,  116  Fed.  363,  53  C.  C.  A.  583)  is  not 
invention,  yet  where  they  are  so  taken,  and  are  organized  in  a  new  and  useful 
manner  so  as  to  produce  a  more  beneficial  result,  there  may  be  invention ;  and 
where  the  combination  displays  the  exercise  of  inventive  skBl  and  genius 
beyond  that  possessed  and  exercised  by  those  skilled  in  the  art,  and  the  di»- 
covery  is  of  something  new  and  useful,  invention  should  be  recognized." 
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I  Again,  in  Sanders  v.  Hancock,  128  Fed.  424,  433,  434,  63  C.  C.  A. 

I  166,  176,  the  same  judge,  speaking  for  this  court,  said: 

!  "We  have  In  several  instances  held  valid  combinations  of  old  elements  when 

from  their  different  location  In  the  new  organization  a  different  mechanical 

1  result  was  effected  and  a  beneficial  use  subserved.    Thus,  in  Star  Brass  Works 

V.  General  Electric  Company,  111  Fed.  398,  49  C»  O.  A.  409,  the  new  location 
given  to  the  brush  which  take»  off  the  current  from  a  trolley  wheel  on  street 
railway  cars,  which  effected  a  more  advantageous  transmission  of  the  current 
and  afforded  better  protection  to  the  brush,  was  patentable." 

In  Stilwell  Company  v.  Eufaula  Cotton  Oil  Company,  117  Fed. 

410,  54  C.  C.  A.  584,  where  the  opinion  was  by  Judge  Day,  now  Jus- 

I  tice  Day,  we  held  the  location  of  a  conveyor  of  oil  meal  in  a  new 

!  and  different  place  in  the  machinery,  which  effected  a  better  result, 

I  constituted  patentable  invention. 

I  We  do  not  find  anything  in  the  occurrences  in  the  Patent  Office,  as 

shown  by  the  file  and  wrapper  and  contents,  which  can  be  of  advantage 
to  the  appellees.  True,  he  was  required  to  amend  his  claim.  The 
word  "inverse,"  or  "inversely,"  in  describing  the  graduated  scale-bar, 
was  changed,  so  that  the  claim  read  "a  scale-bar  (inversely)  graduat- 
I  ed  in  total  values.    *     *    * "    But  the  defendants  use  this  "inverse- 

!  ly"  graduated  scale-bar.    It  may  be  that  such  an  inversely  graduated 

j  scale-bar  was  not  new.    This  does  not  affect  the  question  as  to  whether 

I  the  organization  as  claimed  in  combination  is  such  an  improvement 

j  over  the  same  elements  in  the  structures  of  the  old  art  as  to  involve 

invention.  Neither  does  the  fact  that  the  claims  before  such  amend- 
ment were  rejected  conclude  us  with  respect  to  the  novelty  of  the  in- 
vention, either  with  or  without  the  limitations  imposed.  As  amend- 
ed, the  Patent  Office  deemed  the  invention  of  sufficient  merit  to  be 
patentable,  and  with  that  conclusion  we  agree.  What  we  might  think 
of  the  claims  without  the  limitations  is  not  here  involved,  as  we  do 
not  rest  our  conclusion  upon  the  novelty  of  the  inverse  ^aduations 
as  a  distinct  element.  The  claims  in  issue  are  valid  and  infringed. 
Reversed,  for  further  proceedings  in  accordance  with  this  opinion. 


RIDGWAT  DYNAMO  &  ENGINE  CO.  y.  PHCENIX  IRON  WORKS. 

(Circuit  Court,  W.  D.  Pennsylvania.     July  28,  190&) 

No.  47. 

Patewts— Anticipation— GovBBNORS  fob  SfEAM  Engines. 

The  first  six  claims  of  the  Begtrup  patent,  No.  387.205,  for  a  governor 
for  steam  engines  are  void  for  anticipation  by  the  Penney  patent.  No. 
822,637,  and  the  first  six  claims  of  the  Begtrup  patent,  No.  536,505, 
also  for  a  governor,  are  void  for  anticipation  by  the  Rites  patent,  No. 
534,579. 

In  Equity.  Suit  for  infringement  of  letters  patent  No.  387,205, 
issued  August  7,  1888,  and  No.  536,505,  issued  March  26,  1895,  both 
granted  to  Julius  Begtrup  for  steam  engine  governors.  On  final 
hearing. 

Fred.  H.  Ely  (  R.  A.  Parker,  of  counsel),  for  complainant. 
J.  Snowden  Bell,  Thomas  W.  Bakewell,  and  Clarence  P.  Byrnes, 
for  respondent. 
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BUFFINGTON,  Circuit  Judge.  This  case  concerns  flie  governors 
of  steam  engines.  The  old  type  of  governor,  consisting  of  two  swing- 
ing balls  revolving  in  horizontal  planes  on  a  vertical  spindle,  respond- 
ed so  quickly  to  variations  in  speed  as  to  work  with  jerks.  This  re- 
sulted in  what  was  known  as  "racing."  To  obviate  such  objection,  in- 
ertia governors  were  devised,  and  to  this. class  the  patent  in  suit  be- 
longs. This  general  t3rpe  has  a  centrifugal-acting  weight  connected 
to  and  rotating  with  the  engine  shaft.  As  speed  increases,  the  centrif- 
ugal force  causes  the  weight  to  moVe  outwardly,  and  when  it  slack- 
ens to  move  inwardly.  The  weight  is  so  connected  with  the  valve 
governing  the  steam  supply  to  tfie  cylinder  as  to  vary  the  supply 
thereof,  automatically  furnishing  more  steam  as  the  speed  decreases, 
and  less  as  it  increases.  Of  this  type  the  patents  in  suit  were  im- 
provers, not  pioneers.  The  prior  patent  to  Penney,  No.  322,637,  is 
fairly  illustrated  by  this  drawing: 


StuA 


jaccentrvo 

— wherein  the  eccentric,  C,  is  pivoted  on  an  axis,  C*,  which  is  not 
coincident  with  the  axis  of  the  driving  shaft  and  is  connected,  as 
shown  in  Fig.  1  of  the  patent,  by  a  rod,  D»  and  a  stud,  C,  with  centrif- 
ugal weights,  E  and  F,  counterbalanced  by  an  intermediate  spring, 
G.  Rigidly  connected  to  the  eccentric  is  a  counterweight,  whose 
function  Penney  thus  describes : 

**Th€  eccentric's  counterweight  assists  the  centrifugal  balls  and  the  spring 
in  maintaining  uniformity  of  engine  speed  by  its  tendency  to  preserve  its 
own  velocity  under  momentary  changes  in  the  speed  of  the  crank-shaft,  due  to 
variations  in  the  steam  pressure  or  the  load  put  upon  the  engine.  Under  an 
Increase  of  speed  of  the  crank-shaft  this  counterweight,  C,  lajps  behind 
somewhat  for  the  time  being,  and  causes  a  shifting  of  the  eccentric  so  as 
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to  increase  ItB  eccentricity;  and  consequently  cut  off  steam  earlier,  while 
under  a  decrease  of  speed  of  the  crank-shaft  the  said  counterweight  outruns 
the  other  parts  somewhat  for  the  time  being  and  shifts  the  eccentric  so  as  to 
cut  off  steam  later.  This  incidental  function  of  the  counterweight,  C,  is 
BO  desirable  that  I  make  its  heft  adjustable,  as  before  described,  so  that  it 
may  be  loaded  to  foster  this  function,  somewhat  at  the  expense  of  its  func- 
tion of  balancing  the  eccentric.  The  best  practical  heft  of  this  counterweight 
for  any  given  engine  and  speed  can  be  readily  determined  by  trials." 

In  his  first  patent  in  suit,  No.  387,205,  Begtrup,  the  patentee,  dif- 
fering from  his  prior  patent.  No.  326,092,  wherein  "the  eccentric  and 
momentum  or  inertia  wheel  or  mass  are  separate  parts,  each  one  hav- 
ing its  own  pivot  of  oscillation,"  made  "the  eccentric  integral  with  the 
inertia  wheel  either  cast  on  it  or  securely  fastened  to  it  by  bolts, 
screws,  or  rivets,  or  the  inertia  wheel  and  eccentric  both  rigidly  se- 
cured to  a  common  pivot  shaft  journaled  in  the  disk  or  pulley  upon 
which  the  governor  is  mounted,  so  that  the  said  common  pivot-shaft 
forms  a  rigid  connection  between  eccentric  and  inertia  wheeL"  The 
device  is  shown  in  the  accompanying  cut : 


This  dead  weight,  called  by  Penney  a  "counterweight"  and  by  Beg- 
trup an  "inertia  mass,  which  I  preferably  g^ve  the  shape  of  a  wheel," 
but  by  both  integrally  fastened  to  the  eccentric,  seems  to  us  to  per- 
form the  same  function  in  both.  Indeed,  this  seems  to  be  conceded  by 
complainant's  expert,  who,  while  asserting  that  Penney's  counter- 
weight is  not  an  inertia  weight,  yet  says : 

"This  counterbalance,  like  all  counterbalances,  necessarily  has  weight 
and  Inertia,  and  as  this  inertia  happens  to  act  in  the  helpful,  instead  of  the 
harmful,  direction,  it  would  have  Incidentally  a  beneficial  Infiuence,  and  that 
Incidental  beneficial  influence  is  recognized  in  the  Penney  patent  in  which 
it  is*  stated:    'This  incidental  function  of  the  counterweight,  C,  is  so  desir> 

1G3  F.— 34 
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able  that  I  make  Its  heft  adjustable,  as  before  tlescrlbed,  so  that  W  may  be 
loaded  to  foster  this  function,  somewlyit  at  the  expense  of  its  function  of 
balancing  the  eccentric'  ** 

He  also  concedes  that  if  the  word  "inertia"  and  the  phrase  "sub- 
stantially described"  are  excepted,  the  six  claims  of  Begtrup's  pat- 
ent here  in  controversy  apply  to  and  are  descriptive  of  Penney's  de- 
vice. We  have  been  unable  to  find  in  such  expert  testimony  any  suf- 
ficient reason  for  giving  to  the  inertia  mass,  or  the  preferable  form  of 
an  inertia  wheel  of  Begtrup's  device,  any  different  significance,  or, 
when  its  inertia  is  overcome,  any  different  functional  effect  from  that 
exerted  by  Penney's  counterweight.  In  both  devices  the  inertia  of 
the  weight  contributes  to  preserve  uniformity  of  speed  and  the  cen- 
trifugal force  of  the  weight  to  selections  of  speed,  and  they  both  use 
centrifugal  force  and  the  inertia  of  an  inertia  mass  or  counterweight 
for  the  conjoint  purpose  of  selecting  and  maintaining  speed  uniform- 
ity. Such  being  the  case,  it  follows  that  the  six  claims  in  question  of 
Begtrup's  patent,  No.  387,205,  are  void.  ^ 

Turning  next  to  Begtrup's  patent.  No.  636,506,  the  first  six  claims 
of  which  are  here  involved,  we  note  that  the  general  principles  there- 
of are  found  in  Penney's  prior  patent,  No.  322,637,  and  Begtrup's 
prior  patent.  No.  387,205.  Its  novelty  therefore  is  confined  to  struc- 
tural details.  As  to  the  claims  in  suit,  complainant's  expert  conce'des 
they  are  descriptive  of  the  device  shown  in  Rites'  patent,  No.  534,679. 
His  testimony  is  as  follows : 

"XQ  19.  Referring  now  to  the  second  Begtmp  patent,  No.  536.505,  is  it 
not  a  fact  that  claim  2  thereof  applies  to  and  is  descriptive  of  the  construc- 
tion show  in  Fig.  3  of  the  Rites  patent.  No.  534,579,  dated  February  19, 
1895?  A.  I  think  so.  XQ.  20.  Do  you  make  the  same  answer  with  reference 
to  claims  3,  4,  5,  and  6  of  the  Begtrup  patent,  No.  536,505?  Are  they  and 
each  of  them  descriptive  of  the  apparatus  shown  in  BMg.  3  of  the  Rites 
patent.  No.  534,579?  A.  t  should  say  yes,  adding  that,  as  regards  claim  3, 
my  understanding  of  Fig.  3  of  the  Rites  patent,  is:  The  left-hand  end  of 
the  inertia  weight  is  the  heavier  end;  in  other  words,  that  if  a  line  be 
dropped  from  the  center  of  pivot,  4,  to  the  center  of  the  shaft,  the  center 
of  gravity  of  the  weight  will  be  always  to  the  left  of  that  line.'* 

We  herewith  reproduce  in  substantial  form  the  devices  shown,  Fig. 
1  of  Begtrup's  and  Fig.  3  of  Rites'  patent: 
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They  arc  practically  the  same  thing.  Rites'  pivot,  marked  4,  is 
C  of  Bcgtrup;  Rites'  weight,  7,  is  Begtrup's  E;  Rites'  eccentric,  5^ 
is  Begtrup's  G;  and  the  six  claims  of  Begtrup  here  in  controversy 
are  descriptive  of  this  Rites'  device,  as  are  also  some  of  the  claims  in 
the  interference  proceeding  between  Rites  and  Begtrup.  That  pro- 
ceeding resulted  m  a  decision  in  Rites'  favor,  to  whom  a  patent,  ap- 
plied for  in  advance  of  Begtrup,  issued. 

In  view  of  these  facts,  we  are  constrained  to  hold  the  claims  in 
controversy  in  the  present  case,  which  are  descriptive  of  Rites'  de- 
vice, are  invalid. 

Let  a  decree  be  drawn  dismissing  this  bill. 


KNAPP  V.  ATLANTIC  MACH.  WORKS. 
(Circuit  Court,  D.  Maryland.     August  24,  190&) 

1.  Patents— Infbingembnt-<?an  Labelino  Machine. 

The  Cornell  and  Knapp  patent,  No.  561,656,  for  an  Improvement  to 
can  labeling  machines,  held  valid,  and  infringed  as  to  claims  2,  3,  and  5*. 
^  Saub. 

The  Cornell  patent,  No.  614,706,  for  an  improrement  in  can  labeling 
machines,  held  valid,  but  not  infringed. 

3.  Same— Anticipation. 

The  Cornell  patent,  No.  612,826,  for  a  can  labeling  machine,  claim  1  held 
valid  and  infringed.  Claim  6,  for  an  expansible  follower  to  press  and 
hold  the  label  against  the  can  while  it  is  being  pasted,  held  void  for  antici- 
pation. 

In  Equity.    On  final  hearing.  • 

L.  S.  Bacon  and  Bacon  &  Milans,  for  complainant. 
E.  Oliver  Grimes  and  Arthur  Stewart,  for  defendant 

MORRIS,  District  Judge.  This  is  a  bill  in  equity,  in  usual  form,, 
for  injunction  and  account  for  infringement  of  certain  patents  belong- 
ing to  the  complainant,  all  relating  to  improvements  in  can  labeling 
machines.  The  defense  is  noninfringement  and  nonvalidity  of  the 
complainant's  patents. 

The  patents  in  suit  are:  First.  Patent  No.  561,666  to  E.  W.  Cor- 
nell and  Frederick  H.  Knapp,  dated  June  9,  1896,  for  improvement  in. 
can  labeling  machines.  Second.  Patent  No.  514,706  issued  to  E.  W. 
Cornell,  dated  February  13,  1894,  for  an  improvement  in  can  label- 
ing machines.  Third.  Patent  No.  612,825  issued  to  E.  W.  Cornell 
October  25,  1898,  -for  a  can  labeling  machine.  The  devices  intended 
to  be  covered  by  these  three  patents  are  combined  in  an  automatic 
labeling  machine  manufactured  by  the  complainant,  by  which  cylin- 
drical cans  for  hermetically  preserved  goods  which  are  delivered  ei- 
ther empty  or  filled  into  one  end  of  the  machine,  and  are  delivered  from 
the  other  end  with  labels  properly  pasted  upon  them.  This,  the  proofs 
show,  is  done  by  complainant's  machine  with  great  rapidity  and  ac- 
curacy, so  that  the  machine  is  a  notable  commercial  success. 

In  the  first  patent,  No.  561,656,  infringement  is  alleged  of  claims 

2,  3,  and  5.    Claim  6  is  for  the  combination  of  the  feed  disks  and  the 
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conveyer  mechanism,  by  which  greater  speed  is  given  to  the  conveyer 
than  to  the  feed  disks,  so  that  the  cans  as  fed  into  the  machine  are  au- 
tomatically spaced  apart  while  being  carried  through  the  machine. 
The  cans,  as  they  roll  down  the  inclined  runway  into  the  machine, 
come  in  contact  with  a  revolving  disk  which  controls  the  motion  of 
the  can,  and  makes  it  revolve  slowly,  and  holds  it  back  until  it  comes 
in  contact  with  a  more  rapidly  moving  conveyer  which  carries  it  rap- 
idly forward.  By  this  difference  of  speed  between  the  feeding  disks 
and  the  conveyer,  the  cans  are  spaced  apart  so  that  they  do  not  inter- 
fere with  each  other  during  the  pasting  process  which  follows.  This 
method  of  feeding  the  cans  has  proved  successful  in  operation.  The 
devices  are  fully  described  in  complainant's  patent  and  are  substan- 
tially the  same  as  in  defendant's  machine.  I  think  the  device  was  pat- 
entable iand  is  infringed  by  defendant's  construction. 

The  cans  so  spaced  are  carried  along  the  runway  by  an  endless  feed 
belt,  and  by  coming  in  contact  with  a  paste  roll  they  have  applied  to 
them  a  coating  of  paste,  about  an  inch  wide,  running  from  end  to  end 
on  the  cylindrical  side  of  the  can.  If,  after  receiving  this  strip  of  paste, 
tfie  can  continued  to  revolve  on  the  conveyer  belt,  the  paste  would  come 
off  on  the  belt.  To  prevent  this,  is  the  purpose  of  the  device  claimed  in 
claims  2  and  3  of  the  first  patent.  This  is  accomplished  by  what  are 
called  "keeper  rolls,"  which  cause  the  edges  of  the  endless  conveyer 
belt  to  tilt  so  that  the  edges  only  of  the  belt  engage  with  the  ends  of 
thQ  cans,  and  so  prevent  the  face  of  the  feed  belt  from  coming  in  con- 
tact with  the  paste  on  the  cans.  This  essential  result  is  obtained  in 
defendant's  machine  in  substantially  the  same  way.  And,  although 
it  may  be  said  that  in  cojnplainant's  machine  the  keeper  rolls  operate 
to  push  the  edges  of  the  belt  down,  and  in  defendant's  machine  the 
keeper  rolls  operate  to  cause  the  edges  to  resist  the  upward  push  of 
the  cans,  the  result  is  precisely  the  same  and  the  means  employed  sub- 
stantially the  same.    I  think  claims  2  and  3  are  good,  and  are  infringed. 

In  the  second  patent.  No.  514,705,  the  devices  are  intended  to 
draw  the  label  closely  around  the  can,  and  to  bring  the  lap  end  into 
contact  with  the  zone  of  paste  on  the  can.  It  is  an  ingenious  device, 
which  operates  very  successfully,  but  is  difficult  to  describe.  A  rod 
lies  across  the  receptacle  containing  the  labels,  and,  as  the  label  is 
wound  around  the  can,  the  rod  keeps  the  label  tight  and  pulls  the  lap 
end  from  th^  paste,  so  that,  with  the  paste  which  adheres  to  it,  it  laps 
over  the  opposite  end  of  the  label  and  is  secured  to  it.  This  rod  is  con- 
trolled by  a  spring  which  forces  it  as  soon  as  it  is  released  from  the 
label  on  the  can  to  return  to  its  original  position  across  the  next  label. 
It  is  called  an  "oscillating  rod"  on  account  of  this  movement  The 
defendant's  rod  is  diflferently  affixed  to  the  machine,  and  serves  a  dif- 
ferent purpose.  Its  purpose  is  simply  to  exert  a  slightly  holding  pres- 
sure on  the  label  as  it  is  being  taken  up  by  the  can.  The  paste  on  the 
lap  end  of  the  label  in  defendant's  machine  is  not  obtained  from  the 
can  by  being  run  over  it  and  drawn  out  by  the  rod,  but  is  aralied  by 
a  belt  carrying  paste  which  is  applied  to  the  end  of  the  label.  The  rod 
does  not  oscillate,  as  described  in  complainant's  patent,  and  does  not 
draw  the  lap  end  of  the  label  from  the  paste  on  the  can.    It  is  fair  to 
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say,  therefore,  that  the  rod  in  defendant's  patent  does  not  operate  in 
the  same  way  nor  for  the  same  purpose  as  the  complainant's  device 
does,  and  that  there  is  no  infringement  of  the  specific  claims  of  the  sec- 
ond patent 

The  third  patent  is  No.  612,825,  October  25,  1898.  This  patent 
claims  devices  for  two  separate  purposes.  The  first  claim  is  for  a  de- 
vice by  which,  if  an  occasional  can  somewhat  longer  than  the  others 
is  fed  into  the  machine,  the  side  rails  which  guide  the  cans  through 
the  runway  will  yield  and  allow  the  longer  can  to  pass  through  ^e 
machine.  This  the  complainant  does  by  having  on  one  side  of  the 
runway  a  fixed  continuous  guide  rail  and  on  the  opposite  side  a  guide 
rail  composed  of  independent  }rielding  sections.  A  fixed  rail  and  an 
opposite  yielding  rail  which  permitted  a  movement  backwards  and 
forward  was  not  new;  but  that  did  not  meet  the  difficulty  of  an  oc- 
casional longer  can  among  a  number  of  cans  of  normal  length.  To 
meet  this  difficulty,  the  inventor  broke  up  his  yielding  rail  into  a  suffi- 
cient number  of  independently  movable  sections  actuated  by  springs, 
so  that  the  long  can  would  only  displace  the  section  as  it  came  into 
contact  with  it,  and  would  not  displace  the  others  which  would  then 
properly  guide  the  cans  of  normal  length.  In  my  opinion  this  device 
discloses  an  invention  that  is  not  shown  in  any  prior  device  in  the  art. 
It  is  both  useful  and  novel,  and  is  infringed  by  the  device  used  on  de- 
fendant's machine. 

The  sixth  claim  of  the  third  patent,  No.  612,825,  is^  also  put  in  suit 
by  the  complainant's  bill  of  complaint  The  complainant's  machine, 
for  the  purpose  of  supplying  the  labels  to  be  taken  up  by  the  revolv- 
ing cans,  has  a  package  of  labels  in  a  receptacle  or  box  just  beneath 
the  runway  on  which  the  cans  are  moying.  It  is  necessary  that  the 
top  label  of  the  package  should  be  evenly  presented  to  the  can  as  it 
passes  over  the  box.  This  is  done  by  a  movable  bottom  to  the  box 
which  is  given  a  step  by  step  movement  upward.  It  is  also  important 
that  the  follower  should  press  upward  evenly,  and  for  that  purpose 
should  cover  the  whole  under  surface  of  the  labels  and  touch  the  sides 
of  the  box  to  insure  the  edges  of  the  label  being  evenly  pressed  up- 
ward. To  accomplish  this  the  follower  is  made  in  more  than  one  piece, 
the  outer  pieces  being  forced  outwardly  by  springs,  which  insure  the 
outer  pieces  being  kept  in  close  contact  with  the  sides  of  the  box. 

The  claim  is  as  follows : 

"6.  In  a  can  labeling  machine,  the  combination  with  a  can-nmway  and  the 
label  receptacle  located  therein,  the  movable  follower  or  bottom  of  said 
receptacle  consisting  of  a  series  of  laterally-adjustable  spring-actuated  sec- 
tions substantiaUy  as  described." 

As  to  the  specific  device  of  this  claim,  I  think  it  is  anticipated  by 
two  prior  patents,  viz.:  Patent  to  Rice,  No.  69,748,  November  20, 
1866,  for  an  expansible  follower  to  be  used  in  a  tobacco  press,  made 
in  two  pieces,  with  a  spring  interposed  between  them  to  keep  the  out- 
er edges  of  the  follower  in  close  contact  with  the  walls  of  the  box 
in  which  the  follower  moves  in  compressing  the  tobacco.  Patent  to 
Chambers,  No.  259,269,  June  6,  1882,  for  a  self-adjusting  follower 
for  use  in  hay  presses,  made  to  accommodate  the  varying  width  of 


Digitized  by 


Google 


J 


634  163  FEDERAL  REPORTBR. 

the  box,  by  making  the  follower  in  two  pieces,  which  are  expanded 
against  the  sides  of  the  box  by  springs.  These  two  patents  show 
that  it  was  not  new  to  have  an  expansible  follower  made  in  parts 
and  the  outer  edges  pressed  firmly  in  contact  with  the  sides  of  the 
box  by  springs.  I  am  of  opinion  that  the  specific  device  claimed  in 
claim  6  of  complainant's  patent  No.  612,825  was  not  new. 

On  the  whole  case,  I  am  of  opinion  that  the  complainant  is  entitled 
to  a  decree  in  his  favor  as  to  the  devices  which  I  have  sustained. 
The  machine  constructed  by  the  complainant  combining  the  devices 
as  to  which  I  have  sustained  the  patented  claims  has  gone,  as  the 
proofs  show,  into  most  successful  use  as  a  practical'  machine,  capa- 
ble of  labeling  from  85,000  to  100,000  cans  per  day,  and  is  recogniz- 
ed as  a  most  meritorious  automatic  contrivance,  which  has  great- 
ly reduced  the  cost  of  labeling,  and  expedited  the  work,  and  has  ad- 
vanced the  art  to  which  it  is  applicable. 


NEW  YORK  PHONOGRAPH  CO.  v.  NATIONAIi  PHONOGRAPH  CO.  et  al. 
(Circuit  Court,  S.  D.  New  Tork.    February  6,  1908.) 

1.  Patents— LicENBia—CoNSTRtJonoN. 

An  exclusive  license  to  sell  phonographs  within  a  stated  territory 
granted  by  an  assignee  of  patents  thepfor  from  the  patentee,  with  the 
further  right  to  such  Improvement  pat^ats  as  should  be  granted  to  him 
within  a  term  of  15  years,  must  be  construed  with  reference  to  such 
patents  and  as  covering  only  phonographs  containing  the  patented  in- 
ventions and  improvements  which  are  owned  by  the  licensor. 

[Ed.  Note.7-For  cases  in  point,  see  Cent  Dig.  vol;  SS,  Patents,  ft  305.] 

2.  Samb~-Scopb— Rionrs  of  Licensee  as  Against  tbe-Lioensob. 

Where  the  executory  provi^ions  of  such  contract  of  assignment  to  the 
licensor,  which  required  the  patentee  to  assign  future  improvement  in- 
ventions, also  required  the  assignee  corporation  to  pay  to  him  annually 
a  stated  sum  for  experimental  expenses  and  to  pay  the  cost  of  the  future 
patents,  and  by  reason  of  its  insolvency  and  dissolution  it  failed  to  make 
such  payments,  the  assignor  was  not  thereafter  bound  to  make  improve- 
ments or  patent  his  inventions  for  the  benefit  of  the  assignee,  and  such 
patents  as  he  did  procure  did  not  inure  to  the  benefit  of  the  assignee 
nor  its  licensee,  nor  was  a  purchaser  of  the  assets  of  the  assignee 
with  notice  of  the  license  bound  to  fulfill  such  executory  agreement  for 
the  licensee's  benefit 

3.  Same. 

a  provision  of  a  license  contract  prohibiting  the  licensor  from  granting 
to  others  any  rights  for  the  use  of  phonographs  or  supplies  therefor 
within  the  licensed  territory  construed,  and  held  limited  to  the  phono- 
graphs and  supplies  manufactured  under  the  patents  and  which  were 
covered  by  the  license. 

4.  Sams. 

A  grantor  of  an  exclusive  license  under  patents  within  a  certain  terri- 
tory, and  also  its  successors,  who  are  in  privity  with  it  as  to  such  license, 
are  estopped,  as  against  the  licensee,  to  deny  the  validity  of  such  patents, 
or  that  they  expired  before  the  term  for  which  they  were  granted  by 
reason  of  the  expiration  of  prior  foreign  patents  for  the  same  inventions. 

6.  Same— Violation  of  Injunction— Contempt  op  Coubt. 

A  defendant,  which,  as  successor  to  the  grantor  to  complainant  of  an 
exclusive  license  to  sell  and  use  within  a  certain  territory  phonographs 
and  phonographic  supplies  embodying  patents  owned  by  the  licensor. 
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was  enjoined  from  violating  such  license  agreement  by  selling  sucb 
phonographs  and  supplies  within  the  licensed  territory  held  In  contempt 
of  court  for  a  violation  of  such  injunction. 

In  Equity.  Motion  for  attachment  for  contempt  for  violation  of 
injunction. 

Tomlinson,  Tompkins  &  Tomlinson  (Louis  Hicks,  John  C.  Tom- 
linson,  and  Millard  F.  Tompkins,  of  counsel),  for  complainant. 

Robinson,  Biddle  &  Benedict  (William  J.  Wallace  and  Charles  L. 
fiuckingham,  of  counsel),  for  defendants. 

HAZEL,  District  Judge.  This  is  a  motion  for  an  attachment 
against  the  defendant,  National  Phonograph  Company,  for  violat- 
ing the  injunctive  decree  of  this  court.  After  an  exhaustive  discus- 
sion of  the  issues  herein,  this  court  at  final  hearing  reached  the  con- 
clusion that  the  complainant  was  entitled  to  protection  of  its  exclu- 
sive license  contract  rights  as  evidenced  by  the  contracts  dated  Octo- 
ber 12,  1888,  February  6,  1889,  and  July  1,  1893  (see  136  Fed.  600, 
for  statement  of  facts  and  opinion),  and  its  decree  was  subsequently 
affirmed  by  the  Circuit  Court  of  Appeals.  144  Fed.  404,  75  C.  C.  A. 
382.    The  effect  of  the  injunction  is  disputed.    It  reads  as  follows: 

"Now,  therefore,  we  do  strictly  command,  enjoin  and  restrain  you,  the 
National  Phonograph  Company,  and  you,  its  officers,  agents,  clerks,  servants, 
employes,  attorneys,  successors,  assigns,  associates,  dealers,  confederates 
and  all  persons  in  privity  with  the  National  Phonograirti  Company,  and  each 
and  every  of  you  under  the  penalty  that  may  fall  thereon,  jperpetually 
from  directly  or  indirectly,  selling  or  leasing  within  the  state  of  New  York, 
phonographs  and  supplies  therefor,  to  others  than  complainant  and  from  us- 
ing within  the  state  of  New  York,  phonographs  and  supplies  therefor,  and 
from  causing  to  be  sold  or  causing  to  be  leased  or  causing  to  be  used,  within 
the  state  of « New  York,  phonographs  and  supplies  therefor,  by  others  than 
complainant,  and  from  selling  for  use  or  licensing  for  use,  within  the  state 
of  New  York,  phonographs  and  supplies  therefor,  by  others  than  complainant 
in  violation  of  the  provisions  of  and  of  the  rights  of  the  complainant  under 
certain  contracts  as  extended,  bearing  date  October  12,  1888,  between  the 
North  American  Phonograph  Company  and  the  Metropolitan  Phonograph 
Company,  and  also  between  Thomas  A.  Bdison,  the  Eidison  Phonograph  Com- 
pany, the  Edison  Phonograph  Works,  the  North  American  Phonograph  Com- 
pany and  Jesse  H.  Lippincott,  and  a  contract  bearing  date  the  6th  day  of 
February,  1889,  between  the  North  American  Phonograph  Company  and 
John  P.  Haines,  and  a  contract  bearing  date  July  1,  1893,  between  complainant 
and  the  North  American  Phonograph  Company." 

The  question  is:  Does  the  injunction  restrain  the  use  and  sale  by 
the  defendant  within  the  licensed  territory  of  phonographs  and  sup- 
plies generally,  or  does  it  simply  restrain  the  use  and  sale  in  the  li- 
censed territory  of  phonographs  and  supplies  which  embody  the  pat- 
ents and  inventions  of  Thomas  A.  Edison  owned  by  complainant's 
licensor  as  restricted  by  its  dissolution  for  insolvency  and  the  sale 
of  its  assets? 

The  conclusions  of  the  court  that  the  rights  of  the  complainant 
sprung  from  the  contractual  relation,  that  it  was  not  chargeable  with 
laches  in  the  enforcement  of  its  rights,  that  there  was  an  extension  of 
die  license,  that  rights  and  privileges  under  the  contract  were  not 
granted  in  perpetuity,  that  complainant's  exclusive  territorial  rights 
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at  the  date  of  the  decree  had  been  wrongfully  invaded  by  the  defend- 
anty  and  that  the  complainant  had  not  forfeited  its  Ucense  rights, 
must  be  regarded  as  res  judicata.  Assuming  the  jurisdiction  of  the 
court,  the  rule  is  well  settled  that  the  order  of  the  court  must  be  strict- 
ly obeyed,  even  though  it  appears  to  have  been  erroneously  made  or 
to  have  given  broader  relief  than  was  justified  or  warranted  by  the 
facts.  To  adjudge  the  defendant  guilty,  however,  of  a  violation  of 
the  injunction,  resort  must  be  had  to  the  decision  as  interpreted  and 
construed  by  the  court. 

The  defendant  contends  that  on  the  date  of  the  injunction  it  aban- 
doned and  dispensed  with  the  use  in  its  talking  machine  of  certain 
unexpired  patents  issued  to  Mr.  Edison,  and  that  no  legal  right  exists 
to  this  proceeding.  To  intelligently  pass  upon  the  question  present- 
ed, we  must  not  overlook  the  original  contract  by  which  the  title  of 
the  phonograph  patents  and  the  territorial  rights  were  granted  "in 
perpetuity,"  nor  the  provisions  binding  Mr.  Edison  to  assign  pat- 
ents and  improvements  under  certain  conditions  for  a  period  of  16 
years  from  August  1,  1888.  This  court  in  its  former  decision  held 
that  a  license  to  manufacture  and  sell  a  patented  article  could  not  be 
extended  beyond  the  life  of  the  patent,  and  by  the  term  "in  perpetu- 
ity" the  parties  could  not  have  intended,  in  the  absence  of  express 
limitation,  to  prolong  such  license  rights  for  a  period  beyond  the  life 
of  any  improvement  or  patented  invention.  The  American  Com- 
pany, by  the  contract  of  October  12,  1888,  secured  the  exclusive  ti- 
tle and  interest  in  and  to  the  phonograph  patents,  inventions,  and 
improvements  for  such  period  as  the  patentee  then  had  or  might,  as 
provided  in  paragraphs  4  atid  5  of  the  contract  of  August  1,  1888, 
thereafter  acquire  the  monopoly  of  his  inventions.  It  is  inconceiv- 
able that  the  complainant  could  obtain  any  greater  or  diiferent  rights 
than  had  its  licensor.  Properly  interpreted,  the  decision  of  the  court 
must  be  deemed  to  hold  that  the  complainant  did  not  buy  the  right 
to  sell,  use,  or  let  phonographs  and  appliances  separate  and  distinct 
from  the  patents  under  which  they  were  manufactured.  The  lan- 
guage of  the  bill  apparently  supports  this  view.  Moreover,  the  re- 
citals in  the  numerous  contracts  emphasize  the  assignment  of  the  pho- 
nograph patents  and  improvements.  Concededly  the  phonograph  and 
appliances  are  referred  to  in  general  terms  also,  yet,  construing  the 
original  and  subsequent  contracts  in  their  entirety,  as  we  must  to  as- 
certain the  intent  of  the  parties,  I  think  they  intended  to  be  under- 
stood as  contracting  in  relation  to  phonographs  and  supplies  which 
were  invented  by  Mr.  Edison,  and  not  in  the  broad  sense  contended 
by  the  complainant.  The  provisions  of  paragraphs  4  and  5  of  the 
contract  of  August  1,  1888,  are  of  essential  importance.  They  were 
wholly  of  an  executory  character  and  bound  the  North  American 
Phonograph  Company  to  pay  the  sums  of  money  specified  for  ex- 
perimental expenses.  Failing  in  this  undertaking,  such  executory 
provisions,  upon  the  dissolution  of  the  said  company  and  sale  of  its 
assets,  be<kme  inoperative,  and  in  my  estimation  Mr.  Edison  was  not 
thereafter  obliged  to  make  improvements  or  patent  his  inventions  for 
the  benefit  of  the  North  American  Company.     People  v.  Globe  Mu- 
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tual  Ins.  Co.,  91  N.  Y.  174;  Griffith  v.  Boom  &  Lumber  Co.,  46  W. 
Va.  61,  33  S.  E.  125;  10  Cyc  1312;  Bradford  Belting  Co.  v.  Kisin- 
ger-Ison  Co.,  113  Fed.  811,  51  C.  C.  A.  483. 

The  comfirmation  agreement  by  which  the  Metropolitan  Phono- 
graph Company  received  renewed  assurances  of  its  contract  rights, 
notwithstanding  the  failure  of  Mr.  Lippincott  and  the  North  Ameri- 
can Company  to  comply  with  certain  conditions  of  the  earlier  agree- 
ment, did  not  suspend  or  annul  the  existing  obligation  to  perform 
or  pay  for  the  experimental  expenses  in  making  improvements  upon  the 
phonograph  and  for  procuring  patents  nor  after  the  dissolution  oper- 
ate as  a  waiver  thereof.  It  is  probable,  if  creditors  or  parties  in  inter- 
est had  offered  to  perform  the  contract  of  the  North  American  Com- 
pany prior  to  sale  of  its  assets,  that  Mr.  Edison  could  have  been  com- 
pelled to  assign  his  later  inventions  or  improvements;  but,  without 
compensating  him  for  experimental  expenses  or  paying  for  the  patents 
of  the  improvement  subsequent  to  the  dissolution,  I  am  unable  in  the 
absence  of  fraud,  to  perceive  any  force  in  the  contention  that  the  com- 
plainant is  entitled  to  the  benefits  of  such  later  improvements.  The 
fourth  paragraph  provides  that  inventions  and  improvements  should  be 
assigned  to  the  company  "without  further  compensation" ;  but  Mr.  Edi- 
son probably  would  not  have  been  obliged  to  conduct  any  experi- 
ments as  a  result  of  which  improvements  could  have  been  made,  un- 
less remunerated  as  specified  in  the  fifth  paragraph.  The  compro- 
mise agreement  with  the  receiver  of  the  North  American  Phonograph 
Company  specifically  refers  to  claims  for  royalties  and  damages,  and 
not  to  payment  of  the  annual  amounts  under  paragraph  5.  It  is  true 
that  the  principle  of  the  cases  cited  in  my  former  opinion  is  substan- 
tially to  the  effect  that  a  purchaser  of  the  assets  of  an  exclusive  licen- 
sor of  a  patent  with  notice  of  the  existence  of  license  rights  suc- 
ceeds to  the  ownership  of  the  patent  and  the  rights  and  responsibil- 
ities of  the  licensor.  This  principle,  however,  is  not  thought  broad 
enough  to  justify  the  holding  in  this  case  that  the  defendant  was 
bound  to  fulfill  the  condition  imposed  by  paragraphs  4  and  5,  which, 
as  we  have  seen,  complainant's  licensor  was  unable  to  perform. 

The  so-called  negative  covenant:  The  Haines  contract,  dated  Feb- 
ruary 6,  1889,  in  the  first  provision  prohibited  similar  grants  to  others 
of  anjr  rights  for  the  use  of  the  phonographs  or  supplies  therefor,  for 
the  licensed  territory  during  the.  period  for  whidi  the  license  was 
granted.  Much  reliance  is  placed  by  complainant  upon  the  phrase- 
ology of  this  provision,  which  refers  in  broad  terms  to  phonographs 
and  phonographic  supplies.  There  are  other  portions  of  the  contract 
from  which  it  may  fairly  be  argued  that  all  ^'phonographs  delivered 
were  to  be  phonographs  of  the  contract";  that  is  to  ?ay,  that  the 
grantors  could  not  sell  or  license  phonograph*,  of  any  kind,  patented 
or  unpatented,  except  by  permission  of  the  licensee.  Yet  the  con- 
tracts in  their  entirety,  together  with  the  situation  and  circumstances, 
are  believed  to  require  a  restriction  of  the  negative  covenants  of  the 
complainant's  predecessors  to  the  phonographs  and  phonographic  sup- 
plies manufactured  under  the  Edison  patents  and  improvements  prior 
to  the  dissolution  of  the  American  Company  and  the  sale  of  its  as- 
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sets.  Clause  4  of  the  agreement  of  February  6,  1889,  seems  to  sup- 
port such  view  for  it  states  that  the  phonographs  and  supplies  which 
were  agreed  to  be  delivered  to  complainant  were  "made  and  to  be  used 
under  the  patents  and  rights  herein  described  during  the  continuance 
of  this  agreement." 

I  now  come  to  a  consideration  of  the  question :  Has  the  defendant 
in  the  production  of  its  talking  machine  used  the  patents,  inventions, 
and  improvements  made  by  Mr.  Edison  during  the  period  from  Au- 
gust 1,  1888,  to  February  18,  1896,  the  time  of  sale  of  the  assets  of 
the  North  American  Phonograph  Company?  The  affidavits  read  on 
the  motion  show  that  the  so-called  gold  moulded  records  used  by  the 
defendant  in  the  state  of  New  York  were  manufactured  under  Edi- 
son's basic  patent,  No.  484,582,  dated  October  18,  1892.  The  defend- 
ant contends  that  such  patent  is  not  infringed  by  the  use  or  sale  of 
its  product,  and,  to  sustain  infringement,  that  it  must  be  proven  that 
the  defendant  actually  produced  the  process  within  this  state.  Inas- 
much, however,  as  the  rights  of  the  complainant  were  contract  rights, 
this  contention  is  not  maintainable.  That  said  process  for  sound  pro- 
ducing records  was  manufactured  by  the  Edison  Phonograph  Works, 
and  is  used  and  sold  by  the  defendant  corporation  to  its '  customers, 
jobbers,  and  agents  in  the  licensed  territory,  is  undeniable.  That  the 
process  was  trivial  and  a  mere  feature  or  step  in  the  general  process  re- 
sulting in  a  mold  for  making  the  record  is  thought  unimportant.  Ed- 
ison patents,  Nos.  414,760  of  November  12,  1889,  430,274  and  430,- 
278  of  June  17,  1890,  were  used  by  the  defendant  at  the  date  of  the 
injunction  and  in  violation  thereof,  although  such  patents  have  since 
expired;  and  the  unexpired  patents,  Nos.  448,780  of  March  24,  1891, 
465,972  of  December  29,  1891,  484,583  and  484,584  of  October  18, 
1892,  499,879  of  June  20,  1893,  and  613,097  of  January  28,  1894,  are 
used  by  the  defendant  in  the  manufacture  of  its  phonographs  and  sup- 
plies, and,  moreover,  are  used,  let,  or  sold  in  the  state  of  New  York 
through  its  jobbers,  dealers,  or  selling  agents  in  violation  of  com- 
plainant's exclusive  rights.  The  defendant  also  continues  to  wrong- 
fully use  patent  No.  713,209,  issi;ed  November  11,  1902,  subsequent 
to  the  insolvency  of  complainant's  licensor.  Such  invention  was  held 
to  have  been  made  in  1888,  as  appears  from  the  decision  of  the  Cir- 
cuit Court  of  Appeals  in  National  Phonograph  Company  v.  Lambert, 
142  Fed.  164,  73  C.  C.  A.  382. 

The  defendant  asserts  that  some  of  the  patents  enumerated  are  in- 
valid for  lack  of  invention  or  prior  use,  and  that  others,  which  had 
first  been  patented  in  foreign  countries,  have  expired.  Under  the  cir- 
cumstances of  this  case,  the  defendant  must  be  estopped  to  deny  the 
validity  of  the  patents  in  suit  granted  to  Mr.  Edison  against  this  com- 
plainant. Mathews  Co.  v.  Lister  (C.  C.)  154  Fed.  490;  Mellor  v. 
Carroll  (C.  C.)  141  Fed.  992;  Surwood  Co.  v.  Wood  (C.  C.)  138 
Fed.  835 ;  Continental  Co.  v.  Pendergast  (C.  C.)  126  Fed.  381 ;  Con- 
solidated Co.  V.  Finley  Co.  (C.  C.)  116  Fed.  629 ;  Force  v.  Sawyer 
Co.  (C.  C.)  Ill  Fed.  902.  These  adjudications  emphasize  the  point 
that  a  patentee  and  a  corporation  controlled  by  him  are  in  privity, 
and  both  are  estopped  to  assert  the  invalidity  of  the  patent  against  an 
assignee  thereof.    Nor  can  the  defendant  successfully  insist  that  such 
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patents  have  expired,  since  a  prior  foreign  patent  for  similar  invention 
has  become  the  property  of  the  public.  United  Shoe  Machinery  Co. 
V.  Caunt  (C.  C.)  134  Fed.  239.  Rev.  St.  §  4887  (U.  S.  Comp.  St. 
1901,  p.  3382),  provides  that  patents  which  have  been  patented  pre- 
viously in  a  foreign  country  shall  be  limited  to  expire  with  the  foreign 
patent;  but,  as  the  right  of  the  complainant  was  derived  from  the  ex- 
clusive license  in  controversy,  the  limitation  contained  in  the  statute 
is  believed  to  be  inapplicable.  The  United  States  Edison  patents  on 
their  face  conveyed  monopoly  rights  for  a  period  of  17  years,  and  they 
make  no  reference  to  any  foreign  patents.  Although  in  United  Shoe 
Machinery  Co.  v.  Caunt,  supra,  the  defendant  expressly  obligated  him^ 
self  not  to  contest  the  validity  of  a  patent  licensed  by  him,  I  regard 
the  principle  announced  there  as  not  inapt  to  the  case  at  bar. 

The  next  point  argued  by  counsel  for  defendant  is  that  the  defend- 
ant can,  without  violating  tfie  terms  of  the  injunction,  sell  and  license 
in  New  Jersey  phonographs  and  phonographic  supplies  for  use  in  the 
territory  licensed  to  the  complainant  This  question  is  not  open  for 
review  or  further  consideration.  In  the  former  decision  it  was  held, 
for  reasons  there  stated,  that  the  defendant  had  wrongfully  invaded 
the  territory  of  the  complainant. 

A  case  of  unlawful  use  of  the  patents  and  inventions  hereinbefore 
specified  in  complainant's  territory  and  a  violation  of  the  injunction 
granted  on  March  26.  1906,  has  been  made  out,. and  sudi  use  of  the 
phonographs  and  supplies  having  been  intentional  the  defendant  is 
guilty  of  contempt. 

The  record  of  the  trial  and  of  this  motion  and  briefs  submitted  are 
tremendously  voluminous.  The  expenses  of  complainant  for  print- 
ing, etc.,  and  preparations  of  this  motion  must  have  been  large.  Un- 
der the  circumstances,  the  judgment  of  the  court  is  that  the  defend- 
ant pay  a  fine  of  $2,500,  $1,600  of  which  shall  be  paid  to  the  complain- 
ant for  expenses  incurred  in  the  prosecution  of  this  motion,  and  the 
remainder  to  the  United  States.  Christensen  Eng.  Co.  v.  Westing- 
house  Co.,  135  Fed.  774,  68  C.  C.  A.  476. 

Attachment  may  issue  accordingly. 


KILBOURN  et  al.  ▼.  HIRNSR. 

(Clrcnlt  Court,  E.  D.  Pennsylvania.    July  8,  1008.) 

No.  25. 

Bquitt— Pi/EADiNo— Cross-Bili/— Pai-ents—Suit  to  Obtain  Patent. 

In  a  suit  in  equity  under  Rev.  St  ft  4dl5  (U.  S.  Ck)mp.  St.  1901,  p.  3392), 
to  compel  the  issuance  of  a  patent,  against  the  patentee  who  was  adjudg- 
ed priority  of  invention  in  interference  proceedings,  a  cross-bill  by  de- 
fendant for  infringement  of  his  patent  is  not  germane  to  the  original 
bill  and  will  not  be  entertained. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  19,  Equity,  ft  448.] 

In  Equity.  On  motion  by  defendant  for  order  directing  substituted 
service  of  cross-bill  upon  counsel  for  complainants  and  motion  by 
complainants  to  strike  off  cross-bill. 
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Hector  T.  Fenton  and  Whitaker  &  Prevost,  for  complainants, 
Henry  N.  Paul,  Jr.,  and  Joseph  C.  Fraley,  for  defendant. 

J.  B.  McPHERSON,  District  Judge.  The  original  bill  in  this  case 
was  filed  under  section  4915  of  the  Revised  Statutes  (U.  S.  Comp. 
St.  1901,  p.  3392),  and  seeks  to  compel  the  issue  of  a  patent  to  the  com- 
plainants after  several  decisions  against  them  in  interference  pro- 
ceedings and  upon  appeal  therefrom.  The  defendant  filed  an  answer 
denying  the  complainants'  priority  and  right  to  a  patent,  and  upon  the 
same  day  filed  a  cross-bill,  in  which  he  charged  that  the  complainants 
were  infringing  his  invention,  and  asked  for  the  usual  decree  award- 
ing an  injunction  and  ordering  an  account.  As  the  original. complain- 
ants are  not  residents  of  this  district  and  have  no  place  of  business 
therein,  the  defendant  moved  for  substituted  service  of  the  cross- 
bill upon  their  counsel  of  record ;  this  motion  being  met  by  a  counter 
motion  on  the  part  of  the  complainants  to  strike  oflF  the  cross-bill  on 
three  grounds:  First,  because  it  was  prematurely  filed;  second,  be- 
cause it  was  filed  without  leave  of  the  court;  and,  third,  because  in 
substance  it  is  not  a  cross-bill  in  respect  of  any  of  the  matters  charged 
in  the  original  bill. 

As  it  seems  to  me,  it  is  only  necessary  to  consider  the  last  of  these 
grounds,  for  I  think  that  the  fate  of  both  motions  is  involved  in  the 
answer  that  should  be  given  to  the  same  question,  namely :  Is  the  sub- 
ject-matter of  the  cross-bill  so  germane  to  the  original  bill  that  a  prop- 
er disposition  of  the  chief  controversy  can  hardly  be  made  until,  or 
unless,  the  dependent  controversy  is  also  decided?  To  this  question 
I  think  the  answer  should  be  in  the  negative.  The  charge  of  infringe- 
ment is  a  new  and  distinct  matter,  which  (as  it  seems  to  me)  should 
be  made  the  subject  of  an  original  bill.  No  doubt,  if  the  situation  were 
reversed,  and  if  this  were  a  suit  for  infringement  brought  by  the  com- 
plainants, and  the  defendant  were  seeking  to  file  a  cross-bill  to  secure 
the  hearing  provided  for  by  section  4915,  the  defense  thus  offered 
would  perhaps  be  legitimate  and  germane.  Appert  v.  Brownsville 
Plate  Glass  Co.  (C  C.)  144  Fed.  115.  But  the  present  action  is  not 
such  a  suit.  No  material  issue  is  tendered  by  the  original  bill,  except 
the  issue  of  prior  invention,  and  it  certainly  is  not  necessary,  or  even 
convenient,  to  the  settlement  of  such  a  controversy,  to  enter  upon  a 
trial  in  the  same  proceeding  of  the  additional  and  contingent  question 
whether  the  original  complainants  are  infringing  the  defendant's  right, 
provided  it  should  be  ultimately  determined  that  he  has  any  right  at 
all.  Of  course,  he  has  for  the  present  an  apparent  right  based  upon  the 
proceeding's  in  the  Patent  Office  and  in  the  courts  of  the  District  of 
Columbia ;  but,  as  long  as  he  is  exposed  to  the  statutory  attack  in  the 
Circuit  Court  under  section  4915,  the  final  result  of  the  litigation  may 
be  to  overthrow  his  patent  altogether.  In  that  event,  his  cross-biU 
would  obviously  be  wholly  useless.  I  think  the  point  raised  by  the 
complainants'  motion  has  been  decided  against  the  cross-bill  in  Stone- 
metz,  etc.,  Co.  v.  Brown  Folding  Machine  Co.  (C.  C.)  46  Fed.  851; 
Fidelity  Trust  Co.  v.  Mobile  Railway  Co.  (C.  C.)  53  Fed.  852 :  West- 
inghouse,  etc.,  Co.  v.  Mustard  (C.  C.)  87  Fed.  339 ;   Stuart  v.  Hayden, 
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72  Fed.  410,  18  C.  C.  A.  618;   and  Rickey  Land  Co.  ▼•  Wood,  162 
Fed.  23,  81  C.  C.  A.  218. 

As  the  motion  to  strike  off  the  cross-bill  must  prevail,  the  motion 
for  substituted  service  Roes  with  the  bill  and  need  not  be  separately 
considered. 


In  re  JAMES  DUNLAP  CARPET  CX>. 

CDlstrict  Court,  B.  D.  PennBylvanla. '  July  31,  1908.) 

No.  2,741. 

BANKBUTTOT— PBOVABLX  DEBTB--CONTINaENT  liXABIUTT. 

A  contract  liability  of  a  bankrupt,  which  waa  contingent  at  the  time  the 
petition  was  filed,  but  became  definite  and  capable  of  Uquidation  within 
the  year  allowed  for  making  proof,  is  provable  against  the  estate  under 
Bankr.  Act  July  1,  1888,  a  541,  |  63a(4),  80  Stat  662  (U.  S.  Comp.  St 
1901,  p.  3447). 

In  Bankruptcy.  On  certificate  of  referee  concerning  claim  of  Peter 
J.  Brady. 

John  J.  Foulkrod,  Jr.,  for  trustees. 
Edw.  E.  Mercelis,  for  claimant 

J.  B.  McPHERSON,  District  Judge.  The  question  for  determina- 
tion appears  f ropi  the  following  certificate  of  the  referee : 

"That  on  the  80th  day  of  March,  1907,  the  James  Dunlap  Garpet  Company 

I  was  adjudicated  an  involuntary  bankrupt,  and  the  matter  was  .referred  to 

the  undersigned  as  the  referee  in  the  cause. 

!  '*That  in  the  course  of  the  proceedings  before  him  a  daim  was  filed  against 

the  estate  of  said  company  by  Peter  J.  Brady  in  the  sum  of  $1,713.72,  founded 

I  upon  an  oral  contract.  *  # 

I  "That  said  claim  was  objected  to  by  the  trustees  in  bankruptcy,  who  asked 

I  that  'formal  proof  of  facts  alleged  in  the  said  claim  be  made  before  said  claim 

sliall  be  allowed.' 

"That  a  hearing  was  had  in  the  matter  of  said  claim  and  objection  thereto, 
at  which  hearing  counsel  on  behalf  of  trustees  and  counsel  on  behalf  of  said 
claimant  were  present  That  after  consideration  of  the  evidence-  produced  and 
the  argument  of  counsel,  the  referee  made  an  order  on  AprU  6,  1908,  disallow- 
ing said  claim. 

^'That  withhi  10  days  after  the  making  of  said  order,  to  wit,  on  the  16th 
day  of  April,  1908,  the  said  claimant  filed  a  petition  praying  that  said  order 
be  certified  to  your  honorable  court  for  review. 

'  "That  pursuant  to  said  petition  for  review  the  following  is  respectfuUy  sub- 

I  mitted: 

I  -Facts. 

I  '*The  said  Brady  resides  at  No.  180  McDonough  street  In  the  borough  of 

I  Brooklyn,  city  of  New  York. 

!  "Upon  hearing  before  the  referee  it  was  agreed  by  counsel  that  in  lieu  of 

I  taking  testimony  by  commission  to  New  York,  the  affidavit  of  the  claimant 

should  be  evidence  of  the  facts  required  to  be  testified  to  by  the  claimant  in 
order  to  liquidate  his  claim  under  section  63,  subdivision  'b,'  of  the  ]Bank- 
ruptcy  Act  Act  July  1,  1898,  c.  641,  30  Stat  662  (U.  S.  Comp.  St  1901,  p. 
3447). 

"The  said  affidavit  sets  forth  that  prior  to  September,  1905,  he  (the  said 
claimant)  was  employed  by  the  above-named  bankrupt  as  a  salesman  upon 
a  commission.  At  that  time  the  New  York  office  was  in  charge  of  a  Mr.  Mc- 
Reynolds,  who  was  employed  at  a  salary  of  $6,000  a  year,  and  claimant  was 
under  his  supervision.    In  September,  or  early  in  October,  of  that  year,  James 
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Dunlap,  president  of  the  above-named  bankrupt  company,  requested  deponent 
to  go  to  Philadelphia,  and  In  the  interview  that  followed  stated  to  tiie  de- 
ponent that  the  arrangement  with  Mr.  McReynolds  was  not  satisfactory,  and 
would  be  terminated  at  the  expiration  of  the  year  for  which  he  was  employ- 
ed, which  would  be  November  1,  1905.  That  he  then  asked  deponent  if  he 
would  take  charge  of  the  sales  oflBce  in  New  York  for  the  year  beginning  No- 
vember 1,  1905.  That  Dunlap  then  said  that  the  salary  would  be  ^,500  per 
year,  payable  monthly,  and  that  if  the  year  was  prosperous  deponent  would 
also  be  paid  a  commission,  in  addition  to  his  salary.  That  Dunlap  said  he 
would  not  fix  the  amount  of  such  commission,  but  that  deponent  could  trust 
him  to  do  what  was  right  ftbout  it  That  deponent  replied  that  he  would  be 
glad  to  accept  the  offer,  and  Dunlap  concluded  the  interview  by  remarking: 
^Then  you  are  engaged  for  the  year.'  That  deponent  then  entered  upon  and 
continued  in  such  employment  for  the  full  year  for  which  he  was  engaged  as 
aforesaid,  and  in  or  about  the  month  of  October,  1906,  before  said  year  ex- 
pired, he  went  to  Philadelphia  and  had  an  interview  with  James  Dunlap  In 
which  the  results  of  the  year  then  ending  were  discussed,  and  Dunlap -then 
said  that  the  year  had  not  been  entirely  satisfactory,  and  he  could  not  af- 
ford to  pay  any  commission,  but  that  he  would  renew  the  contract  for  another 
year  on  the  same  terms.  That  deponent  replied  that  he  felt  the  business  could 
be  increased,  and  that  he  was  satisfied  Dunlap  would  do  what  was  right,  and 
that  he  (deponent)  was  willing  to  continue  the  arrangement  for  another  year." 

The  referee  rejected  the  claim  on  the  ground  that  it  was  purely 
contingent,  and  therefore,  at  the  time  of  the  filing  of  the  petition  in 
bankruptcy,  there  was  no  fixed  liability  absolutely  owing,  as  required 
by  section  63a.  With  this  order  I  feel  obliged  to  disagree.  In  my 
opinion  the  claim  is  supported  by  the  decision  of  the  Circuit  Court  of 
Appeals  of  the  Third  Circuit  in  Moch  v.  Market  St.*  Nat.  Bank,  107 
Fed.  897,  47  C.  C.  A.  49.  In  that  case  the  claim  rested  upon  the  bank- 
rupt's liability  as  indorser  oi  commercial  paper  held  by  the  claimant 
The  paper  fell  due  after  the  petition  in  bankruptcy  was  filed,  and 
thereupon  the  claim  was  admitted  to  proof  within  the  prescribed  year. 
This  action  of  the  court  below  was  sustained  by  the  Court  of  Appeals, 
although  the  liability  was  contingent  at  the  time  when  the  petition 
was  filed ;  the  provability  of  the  claim  being  put  by  the  Court  of  Ap- 
peals upon  clause  4  of  section  63.  Substantially  that  appears  to  be  the 
situation  in  the  case  now  under  consideration.  It  may  be  assumed  that 
Brady's  claim  was  contingent  when  the  petition  against  the  carpet  com- 
pany was  filed,  but,  as  the  claim  became  definite  and  capable  oi  liquida- 
tion within  the  year,  it  appears  to  fall  directly  within  the  ruling  in 
Moch  V.  Bank.  It  is  undeniable  that  claims  may  exist  of  such  a  char- 
acter as  to  be  incapable  of  liquidation,  either  at  any  time  or  within  the 
year  prescribed  by  the  statute.  Concerning  such  claims  I  have  noth- 
ing to  say  now.  The  present  decision  is  confined  to  a  situation  where 
the  claim,  although  originally  contingent,  becomes  capable  of  liquida- 
tion within  the  prescribed  period. 

The  order  of  the  referee  is  reversed,  and  he  is  directed  to  receive 
further  testimony,  if  any  shall  be  offered,  in  liquidation  of  the  claim. 
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INTERNATIONAL  TEXT  BOOK  CO.  v.  INHABITANTS  OF  CITY  OF  AU- 
BURN. 

(Circuit  Court,  D.  Maine.    Aagost  12,  1906.) 

No.  611. 

iNJUNOnON—SUBJECTS  OF  RELIEF— EINFOBCEMENT  OF  ObDINAKOE. 

An  ordinance  providing  that  **no  person  shall  distribute  on  the  public 
streets,  or  from  any  building,  handbills,  cards,  circulars  or  papers  of  any 
description  except  newspapers,"  la  within  the  police  powers  of  a  city, 
and  Its  enforcement  cannot  be  enjoined  as  an  Interference  with  interstate 
commerce  at  suit  of  a  complainant  engaged  In  such  commerce,  which 
seeks  to  advertise  its  business  by  the  distribution  of  circulars,  etc;  no 
discrimination  between  persons  in  such  enforcement  being  charged. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig.  voL  27,  Injunction,  | 
155.] 

In  Equity. 

See  155  Fed.  986, 

D.  C.  Harrington  and  Emery  G.  Wilson,  for  complainant 
Henry  W.  Oakes,  for  respondent.  » 

HALE,  District  Judge.  This  cause  in  equity  now  comes  before 
the  court  for  final  hearing  on  bill,  answer,  and  proofs.  The  com- 
plainant corporation  is  a  citizen  of  Pennsylvania.  It  is  located  at 
Scranton  in  that  state,  and  is  engaged  in  furnishing  instruction  to 
persons  by  correspondence  and  by  transmission  through  the  mails  of 
books,  pamphlets,  and  other  means  of  instruction,  both  written  and 
printed.  It  claims  that  such  furnishing  of  instruction  and  such  trans- 
mission through  the  mails  constitute  ccmimerce,  and  that  this  method 
of  instruction  and  transmission  to  persons  outside  of  the  state  of  Penn- 
sylvania constitutes  interstate  commerce.  The  bill  complains  of  the 
following  ordinance  of  the  city  of  Auburn,  Me. : 

"No  person  shall  distribute  on  the  public  streets  or  from  any  building 
handbills,  cards,  circulars  or  papers  of  any  description  except  newspapers." 

It  also  complains  of  another  section  of  the  same  ordinance,  which 
provides  that: 

"Any  person  who  shall  violate  any  of  the  provisions  of  this  ordinance  to 
which  a  particular  penalty  is  not  attached,  shall'  be  liable  to  a  fine  or  penalty 
not  exceeding  twenty  dollars  for  each  offence^" 

The  bill  charges: 

"That  the  complainant's  delivery  of  merchandise  and  books,  and  the  giving 
of  instruction  by  correspondence  to  students  in  the  city  of  Auburn,  Me.,  as 
heretofore  stated,  is  interstate  conmierce,  and  the  above  defendant  has  no 
authority  to  regulate  the  same  or  impose  said  penalty  fee  upon  complainant, 
its  agents,  representatives,  employes,  or  servants,  as  a  condition  for  the  cuiry- 
Ing  on  thereof  of  its  business  in  soliciting  persons  to  take  courses  of  instnic- 
tlon  or  distributing  circular  matter,  and,  so  far  as  it  purports  to  interfere 
with  complainant,  is  unconstitutional  and  void,  and  that  said  ordinance  is 
In  violation  of  article  1,  i  8,  d.  3,  of  the  Constitution  of  the  United  States^ 
which  provides  that  Congress  alone  shall  have  the  power  to  'regulate  com- 
merce with  foreign  nations,  and  among  the  several  states,  and  with  the 
Indian  tribes.'" 
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It  seems  quite  clear  that,  so  far  as  the  complainant's  business  is 
teaching  alone,  it  is  not  commerce.  Whether  or  not  teaching,  ac- 
companied by  the  transmission  of  the  written  and  printed  matter  which 
the  complainant  is  accustomed  to  send,  can  be  held  to  be  commerce  is 
not  beyond  question.  Some  of  the  Circuit  Courts  of  the  United  States 
have  held  that  the  business  of  this  corporation,  consisting  of  the  deliv- 
ery of  merchandise  and  books  and  the  giving  of  instruction  by  corres- 
pondence to  persons  outside  Pennsylvania,  constitutes  interstate  com- 
merce. On  the  other  hand,  in  the  recent  case  of  International  Text 
Book  Company  v.  Lynch  (Vt.)  69  Atl.  643,  the  Supreme  Court  of 
Vermont  has  taken  the  opposite  view,  and  has  said  that : 

"The  transportation  of  letters  and  printed  matter  of  all  kinds  i9  regulated 
by  the  postal  laws  of  the  country,  and  not  by  the  laws  of  Interstate  commerce." 

I  am  informed  that  the  Vermont  case  has  been  carried  by  writ  of 
error  to  the  Supreme  Court  of  the  United  States. 

It  is  not,  however,  necessary  for  this  court  to  decide  whether  the 
complainant's  delivery  of  books  and  papers  and  giving  instruction  by 
correspondence  to  students  of  the  city  of  Auburn  constitute  interstate 
commerce,  within  the  meaning  of  the  federal  Constitution.  Even  if 
the  courts  should  hold  that  such  acts  constitute  interstate  commerce, 
still,  in  my  opinion,  complainant  is  not  entitled  to  an  injunction.  The 
proofs  fail  to  show  that,  in  enforcing  the  ordinance  in  question,  the 
agents  of  the  respondent  city  imposed  any  unreasonable  or  trouble- 
some conditions  upon  the  complainant  corporation,  or  that  they  dis- 
criminated against  nonresidents,  or  that  they  sought  to  invade  any 
power  which  has  been  confided  to  Congress  exclusively  by  the  federal 
Constitution.  The  ordinance  itself  seems  to  me  to  be  within  the  police 
power  of  a  city.  A  commercial  corporation  is  undoubtedly  entitled, 
as  one  of  its  instrumentalities,  to  advertise  and  to  solicit  business  in 
any  orderly  and  reasonable  way;  but  the  federal  courts  cannot  be 
invoked  to  lend  their  processes  to  enforce  every  kind  of  advertising 
and  solicitation  that  can  suggest  itself  to  any  person  or  corporation 
engaged  in  commerce.  It  is  only  proper  and  orderly  advertising  and 
solicitation  that  can  be  protected.  This  ordinance  does  not  prevent 
the  proper  and  orderly  solicitation  of  business  by  means  of  handbills 
distributed  to,  or  brought  to  the  attention  of,  people  at  their  places  of 
business,  or  when  engaged  in  business  pursuits.  It  seeks  to  prevent 
the  obstruction  of  the  streets  of  a  city  by  the  solicitation  of  persons 
while  traveling.  It  seeks  to  protect  citizens  from  inconvenience  and 
annoyance.  It  seeks  to  prevent  interference  with  the  good  order  of 
the  highways  and  avenues  of  a  city.  It  seeks  to  prevent  them  from  be- 
ing covered  with  scattered  paper,  and  from  being  used  as  places  of 
business,  in  a  manner  tending  to  interfere  with  the  rights,  comfort, 
and  convenience  of  the  public.  It  is  unnecessary  to  cite  the  line  of 
cases  in  which  the  Supreme  Court  has  held  that  a  city  has,  within  its 
police  powers,  the  right  to  make  regulations  promotive  of  domestic 
order.  In  my  opinion,  the  ordinance  in  question  belongs  to  this  class 
of  municipal  legislation,  is  a  regulation  within  the  police  powers  of 
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a  city,  and  is  not  an  interference  with  the  reasonable  conduct  of  th6 
complainant's  business. 

The  decree  must  be  that  the  bill  be  dismissed,  with  costs  to  the  re- 
qxmdent. 


In  re  6B0R6B  W.  SHIBBLER  ft  OO. 

(District  Court,  B.  D.  New  York.    AprU  14,  1906.) 

L  Bahkbuptct— Patmbwts  by  Baitkbupt  to  Attobnxt— Pboceedir OS  TO  TteP 
Vauditt. 

Proceedings  to  test  the  propriety  of  payments  made  by  a  bankrupt  to 
his  attorney  for  services  previously  rendered,  as  weU  as  those  to  be  ren- 
dered, in  the  bankruptcy  proceeding  itself,  should  be  taken  by  motion  to 
fix  the  allowance  and  for  an  order  requiring  the  return  of  any  amount 
considered  to  liave  been  ezcessive. 

2.  Same— Pbeucbence. 

A  payment  made  by  a  bankrupt  to  his  attorney  immediately  prior  to 
the  bankruptcy  for  services  previously  rendered,  so  far  as  the  question 
of  its  being  preferential  is  concerned,  stands  upon  the  same  ground  as  a 
payment  to  any  other  creditor. 

[Ed.  Note. — ^For  cases  In  point,  see  Gent  Dig.  toL  6^  Bankruptcy,  |  267.] 

In  Bankruptcy. 

Lewis  Squires,  for  trustee. 
Henry  P.  Ketcham,  for  respondent 

CHATFIELD,  District  Judg^e.  The  present  motion  is  an  applica- 
tion on  the  part  of  a  trustee  to  compel  repayment  into  the  bankrupt 
estate  of  the  sum  of  $600,  which  amount  was  paid  to  the  attorney 
who  prepared  and  filed  the  petition  and  schedules  in  voluntary  bank- 
ruptcy. This  money  was  paid  prior  to  the  filing  of  the  petition,  and 
included  the  amount  charged  for  services  rendered  through  a  consid- 
erable period  prior  to  the  filing  of  the  petition.  In  these  services 
the  attorney  for  the  bankrupt  was  endeavoring  to  effect  a  settlement 
of  the  bankrupt's  affairs,  looking  up  the  condition  of  his  estate,  ad- 
vising him  with  reference  to  litigation,  and,  in  general,  acting  as  per- 
sonal counsel  under  circumstances  which  ultimately  showed  the  ne- 
cessity on  the  part  of  the  client  of  going  through  bankruptcy.  The 
moving  papers  show  that  the  services  charged  for  were  apparently 
actually  rendered,  and  it  is  not  disputed  that  the  amount  charged, 
namely,  $600,  was  not  an  unreasonable  fee  for  such  services.  The 
trustee,  however,  claims  that,  aside  from  what  could  properly  be  ap- 
proved as  disbursements  and  as  a  reasonable  allowance,  under  sec- 
tion 64b  (3)  of  the  act  of  July  1,  1898  (chapter  641,  30  Stat.  563  [U. 
S.  Comp.  St.  1901,  p.  3447]),  "for  the  professional  services  actually 
rendered,  *  *  *  to  the  bankrupt  in  voluntary  cases,  as  the  court 
may  allow,"  the  payment  was  in  the  nature  of  a  preference,  and  should 
be  repaid  to  the  estate. 

The  trustee  takes  the  position  that,  under  the  provisions  of  sections 
67e  and  60b,  the  trustee  might  even  bring  an  action  for  the  repay- 
ment of  the  entire  $600,  leaving  the  attorney  to  a  subsequent  allow- 
ance at  the  hands  of  the  court  But  it  is  considered  that  the  provi- 
163  F.--35 
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sions  of  section  60d,  although  aimed  at  the  recovery  of  undue  pay- 
ments for  "services  to  be  rendered,"  are  analogous  in  so  far  as  they 
give  this  court  an  opportunity  to  determine  what  allowance  shall  be 
made  under  the  provisions  oi  section  64b  (3),  above  quoted.  Hence 
proceedings  to  test  the  propriety  of  payments  to  an  attorney  for  all 
services,  namely,  those  rendered  before  the  payment  as  well  as  those 
services  to  be  rendered  in  the  bankruptcy  proceeding  itself,  should  be 
taken  in  the  form  of  a  motion  to  fix  the  allowance,  and  for  an  order 
directing  the  return  of  the  balance,  unless  an  issue  is  raised. 

As  has  been  said  before,  the  attorney  receiving  the  payment  un- 
doubtedly had  a  claim  against  the  bankrupt's  estate,  and  would  have 
had  an  attorney's  lien  upon  any  papers  or  the  proceeds  of  any  litigation 
which  might  have  been  in  his  possession ;  but  the  affidavits  here  show 
that  the  payment  of  $600  was  for  services  rendered  and  to  be  render- 
ed, and  it  nowhere  appears  that  any  property  was  in  the  hands  of 
the  attorney  to  which  a  lien  might  attach. 

It  therefore  appears  to  the  court  that  the  payment  beyond  the 
amount  of  a  reasonable  allowance  may  have  been  to  that  extent  pref- 
erential, and  must  be  treated  as  a  payment  to  any  other  creditor.  Un- 
der the  provisions  of  section  57g,  the  claim  of  a  creditor  who  has  re- 
ceived a  preference,  void  or  voidable,  cannot  be  allowed  until  .the 
property  preferentially  paid  has  been  surrendered,  and  in  the  present 
instance  this  would  make  it  necessary  to  direct  the  attorney  to  repay 
to  the  trustee  the  amount  by  which  the  sum  of  $600  exceeds  the  al- 
lowance to  him  for  services  and  disbursements  in  connection  with  the 
bankruptcy  proceeding,  if  the  payment  proves  to  have  been  preferential. 

The  payments  do  not  seem  to  have  been  made  from  time  to  time  as 
services  were  rendered,  and  hence  cannot  be  considered  as  having  been 
made  for  value  received  at  the  time  of  payment,  but  were  in  settlement 
of  a  running  account,  and  the  attorney  is  thus  in  the  same  position  as 
any  other  creditor  whose  claim  had  been  paid  within  four  months  and 
during  insolvency. 

The  question  of  the  amount  of  the  allowance  for  fees  and  disburse- 
ments in  the  proceeding,  and  the  determination  of  any  issue,  will  be 
referred  to  the  referee  as  special  commissioner,  to  hear  and  report 
thereon. 


THE  CRETAN. 
(District  CJourt,  D.  Maryland.    May  26,  190S.) 

OOLLISIOW— Scow  liTING  IN  SHIP  CHANNEL  AT  NlQHlV-lNSUFFIOIBWT  DlQHTS. 

A  Steamship,  proceeding  cautiously  through  a  channel  at  night  past  an 
anchored  dredge  at  a  speed  only  sufficient  to  give  her  steerage  way, 
held  not  in  fault  for  a  collision  with  a  loaded  scow,  125  feet  long,  which 
had  been  cast  off  by  the  dred^  and  had  drifted  to  as  to  extend  into  the 
channel  in  front  of  it  for  145  to  165  feet,  with  no  one  on  board  and  a 
light  only  on  the  end  next  the  dredge,  which  was  not  not  riMidUy  distin- 
guishable from  other  lights  on  and  near  the  dredge. 

In  Admiralty.    Suit  for  collision. 

Arthur  D.  Foster,  for  libelant. 
Daniel  H.  Hayne,  for  respondent 
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MORRIS,  District  Judge  (orally).  On  a  dark  night  the  loaded 
scow  was  turned  loose  from  the  dredge  and  shot  out  to  the  southeast- 
ward. The  flood  tide  carried  the  scow  up  into  the  channel  and  off 
the  easternmost  side  of  the  dredge,  so  that  there  was  a  space  between 
the  nearest  point  of  the  scow  to  the  nearest  part  of  the  dredge  of  from 
20  to  40  feet.  The  scow  was  125  feet  long,  so  that  the  easternmost 
comer  of  the  scow  projected  into  the  channel  from  145  feet  to  165 
feet.  The  light  on  the  scow,  if  there  was  a  light,  was  on  the  end 
nearest  to  the  dredge,  and  there  was  no  light  upon  the  end  which  pro- 
jected out  into  the  channel.  The  light,  if  it  was  there,  was  placed 
where  it  could  not  be  readily  seen  from  the  approaching  steamer,  for 
the  reason  that  there  were  numerous  lights  on  the  dredge,  and  there 
were  12  stake  lights  in  the  water  running  out  from  the  easternmost  end 
of  the  dredge.  There  was  no  one  on  the  drifting  scow.  She  had  only 
2  feet  freeboard  and  her  upper  surface  was  wet  mud,  so  that  she  was 
hardly  distinguishable  in  the  darkness  of  the  night  from  the  water 
Itself. 

I  am  satisfied  that  the  Cretan  was  proceeding  very  slowly,  and  at 
the  time  of  the  collision  her  engines  had  been  stopped  for  eight  or  ten 
minutes,  from  a  point  about  a  quarter  of  a  mile  from  the  dredge,  in 
order  that  she  might  pass  the  dredge  at  a  very  slow  rate  of  speed. 
I  find  that  the  Cretan  was  on  her  proper  side  of  the  channel,  and  was 
not  navigating  imprudently  close  to  the  dredge.  Considering  that  the 
steamer  was  approaching,  if  it  was  necessary  for  those  in  charge  of 
the  dredge  to  let  the  scow  drift  into  the  channel  as  she  did,  the  least 
precaution  that  they  should  have  taken  would  have  been  to  have  had 
a  man  on  the  scow  with  a  light  to  wave  to  the  approaching  steamer, 
and  the  dredge  should  have  sounded  danger  signals  with  her  whistle. 

Everything  connected  with  the  navigation  of  the  Cretan  indicates 
great  caution  on  her  part,  and  the  slowest  speed  consistent  witih  steer- 
age way.  I  am  satisfied  that  the  collision  was  occasioned  by  the  fact 
that  the  scow  was  allowed  to  drift  out  into  the  channel  without  any 
one  on  board,  and  without  any  light  on  the  end  which  extended  into 
the  channel.  The  only  thing  the  Cretan  could  have  done,  which  she 
did  not  do,  was  to  have  reversed  her  engines ;  but,  as  she  had  a  right- 
hand  screw,  to  have  reversed  would  have  turned  her  bow  towards  the 
scow.  The  njaster's  judgment  was  that  his  best  chance  to  clear  the 
scow  was  not  to  reverse,  but  to  starboard  his  helm,  and  I  think  this, 
under  all  the  circumstances,  was  a  prudent  maneuver  and  was  nearly 
successful.  That,  those  on  the  Cretan  did  not  see  the  scow  until  about 
60  feet  from  her  is  not,  under  all  the  circumstances,  to  be  attributed  to 
the  steamship  as  a  fault. 

I  do  not  find  any  fault  on  the  part  of  the  steamship  Cretan,  and  the 
libel  must  be  dismissed. 
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In  re  HAMMOND  et  aL 
(District  Court,  a  D.  New  York.    May  29,  190&) 

BAHKBUPTCrr— INVOLUWTABY  PrOCEEDIKGS— ACTS  pF  BaNKBUPTOT. 

A  petition  in  involuntary  bankruptcy  held  demurrable  for  failure  to  al* 
lege  facts  essential  to  constitute  acts  of  bankruptcy,  but  with  leave  to 
the  petitioning  creditors  to  amend. 

In  Bankruptcy.    Involuntary  proceedings.    On  demurrer  to  petition. 

Henry  M.  Brigham,  for  petitioning  creditors. 
Altkrug  &  Kahn,  for  alleged  bankrupts. 

CHATFIELD,  District  Judge.  Several  demurrers  to  the  petition 
in  bankruptcy  have  been  interposed.  The  first  objection  urged  under 
the  demurrer  is  that  the  bankrupts  are  alleged  in  the  petition  to  have 
executed  a  bill  of  sale  of  their  premises  for  a  nominal  consideration 
within  four  months  of  the  bankruptcy,  and  that  at  the  time  of  filing 
the  petition  tlie  bankrupts  were  insolvent.  Any  alleg^ition  of  insol- 
vency at  the  time  of  making  the  bill  of  sale  was  omitted.  Under 
section  3  of  the  bankruptcy  act  (Act  July  1,  1898,  c.  541,  30  Stat 
546  [U.  S.  Comp.  St.  1901,  p.  3422])  such  an  allegation  was  necessary. 

The  next  ground  of  objection  is  that  the  petition  states  that  judg- 
ments were  suffered  to  be  entered  against  the  bankrupts,  but  does  not 
state  that  they  were  not  vacated  within  five  days  before  a  sale  or  final 
disposition. 

The  third  ground  of  objection  is  that  preferential  payments  are  al- 
leged to  have  been  made,  but  no  particular  payments  are  recited,  and 
no  allegation  is  made  that  any  transfer  of  property  referred  to  was 
with  intent  to  prefer  the  creditors  to  whom  the  property  was  trans- 
ferred. 

Each  of  these  grounds  of  demurrer  is  good  in  the  sense  that  the 
objection  is  as  to  a  jurisdictional  fact  which  must  be  established  in 
order  to  keep  the  estate  in  bankruptcy,  but,  inasmuch  as  other  cred- 
itors' rights  have  accrued,  and  inasmuch  as  the  petition  was  dated  upon 
the  9th  day  of  April,  whereas  the  transfer  in  question  was  made  upon 
the  4th  of  April,  in  order  to  secure  a  past  indebtedness,  and  as  the 
petition  contains  the  general  statement  that  preferential  payments 
have  been  made  to  creditors  while  the  alleged  bankrupts  were  insol- 
vent, this  would  seem  to  be  a  proper  case  for  amendment  of  the  peti- 
tion rather  than  for  absolute  dismissal. 

The  demurrer  will  be  sustained  on  all  three  grounds,  with  leave  to 
the  petitioning  creditors  within  five  days  to  file  an  amended  petition 
showing  specifically  the  acts  upon  which  bankruptcy  is  claimed  and 
the  conditions  under  which  said  acts  were  committed. 
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In  re  SBLIGMAN. 
(District  Court,  E.  D.  New  York.    June  11,  1908.) 

BANKBUPTOT— Ck>lU*OSmON>-GB0UKD3  FOB  REIT7SINO  TO  C30RFIBK. 

The  fact  alone  that  a  bankrupt,  in  a  statement  made  a  year  before  his 
bankruptcy  to  a  creditor,  overstated  his  assets,  the  statement  not  being 
shown  to  have  been  materially  false  or  made  for  the  purpose  of  obtaining 
credit.  Is  not  sufficient  to  justify  the  court  in  refusing  to  confirm  a  com- 
position which  appears  to  be  for  the  best  interests  of  the  creditors  and  to 
wliich  all  except  one  have  consented. 

In  Bankruptcy.    On  motion  to  confirm  composition. 

Joseph  L.  Young,  for  bankrupt. 

Charles  M.  Russell,  for  objecting  creditor. 

CHATFIELD,  District  Judge.  The  bankrupt  has  applied  for  leave 
to  carry  out  a  composition,  and  reference  has  been  had,  upon  notice 
to  creditors,  for  an  examination  of  the  bankrupt  after  his  schedules 
were  filed,  in  accordance  with  section  12  of  the  bankruptcy  law.  Act 
July  1,  1898,  c.  641,  30  Stat.  549  (U.  S.  Comp.  St.  1901,  p.  3426). 
Upon  the  hearing  of  the  application  for  the  confirmation,  one  cred- 
itor, representing  about  10  per  cent  of  the  liabilities  of  the  bankrupt, 
has  opposed  the  confirmation,  upon  the  ground  that  the  bankrupt  had, 
some  12  months  ago,  stated  in  writing  to  the  objecting  creditor  that 
his  stock  of  goods  then  on  hand  represented  a  cost  price  of* $14,000. 
The  objecting  creditor  had  previously  consented  to  the  composition, 
but  because  of  additional  information  represented  to  the  court  that  the 
bankrupt,  if  the  proceedings  were  carried  on,  would  not  be  entitled  to 
a  discharge,  and  that  therefore  the  court  should  take  the  matter  un- 
der consideration,  and  give  time  for  further  examination  of  the  books 
of  the  bankrupt.  Upon  this  objection  an  examination  of  the  bankrupt 
has  been  had,  and  his  testimony  is  to  the  effect  that  none  of  the  goods 
included  in  his  stock  one  year  ago  have  been  sold  or  removed,  and 
that  he  has  accounted  for  everything  except  what  has  been  sold  iti 
the  ordinary  course  of  business.  An  accountant  has  also  made  a  per- 
sonal examination  of  the  books  in  the  possession  of  the  receiver,  and 
has  reported  that  a  trial  balance,  as  of  June  30,  1907,  would  show  an 
increase  of  liabilities  and  reduction  of  assets,  making  a  difference  of 
$8,000,  from  the  statement  made  by  the  bankrupt  at  that  time  to  the 
objecting  creditor.  The  condition  of  the  estate  indicates  that  probably 
not  more  than  30  per  cent,  could  be  realized  if  no  further  expenses 
were  involved,  and  the  bankrupt  has  deposited  funds  sufficient  to  cov- 
er a  payment  of  25  per  cent.  net. 

The  law  provides  (section  12,  subd.  "d")  that  a  composition  shall 
be  confirmed  if  the  judge  is  satisfied  that:  (1)  It  is  for  the  best  in- 
terests of  the  creditors ;  (2)  the  bankrupt  has  not  been  guilty  of  any 
acts  or  failed  to  perform  any  duties,  to  fiie  extent  of  causing  a  bar  to 
his  discharge;  and  (3)  the  offer  and  its  acceptance  arc  in  good  faith 
and  have  not  been  made  or  procured  by  acts  or  promises  forbidden  by 
the  statute. 
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There  would  seem  to  be  no  question  under  the  first  and  third 
grounds.  Nothing  has  been  shown  by  which  it  could  be  considered,  in 
the  face  of  the  consents  by  all  of  the  creditors,  that  their  interests 
would  be  advanced  by  a  refusal  of  the  composition,  nor  has  anything 
been  shown  to  impugn  the  good  faith  of  the  composition  oflfered. 

As  to  the  second  ground,  it  does  not  seem  that  the  statement  of  the 
assets,  made  a  year  ago,  is  so  plainly  a  sufficient  objection  to  the  dis- 
charge of  the  bankrupt  that  the  composition  should  be  refused  upon 
that  ground.  In  order  to  have  a  statement  sustained  as  an  objection 
to  a  discharge,  it  must  be  shown  to  have  been  materially  false,  and 
to  have  been  made  for  the  purpose  of  obtaining  credit,  and  upon  all 
the  circumstances  here,  and  also  in  view  of  the  fact  that  the  objecting 
creditor  has  once  consented  to  the  composition,  it  would  seem  as  if  the 
bankrupt  were  entitled  to  have  this  question  decided  in  his  favor. 

Inasmuch  therefore  as  further  investigation  of  the  objection  would 
not  seem  to  benefit  the  estate,  it  will  be  overruled,  and  the  composition 
approved. 

An  exception  to  the  ruling  will  be  allowed  to  the  objecting  creditor. 


ZUIiKOWSKI  v.  AMERICAN  MFG.  CX). 

(Carcult  Court,  R  D.  New  York.    May  11,  1908.) 

PLBADina— Bill  or  Pabticulabs— Action   bt   Sebvant  fob  Pebsonal  In- 

JUBIEd. 

Where  the  complaint,  in  an  action  by  a  servant  against  the  master 
to  recover  for  personal  Injuries,  contains  only  general  allegations  of 
negligence  in  permitting  the  machine  on  which  plaintiff  was  working 
to  become  and  remain  out  of  repair  and  in  failing  to  give  proper  in- 
structions and  make  proper  rules  for  plaintiff's  protection,  the  defend- 
ant is  entitled*  on  seasonable  motion  therefor,  to  a  bill  of  particulars. 

[Ed.  Note. — For  cases  in  point,  see  C»it  Dig.  vol.  39,  Pleading,  S  956^] 

At  Law.    On  motion  by  defendant  for  bill  of  particulars. 

Charles  Dushkind,  for  plaintiff. 
Thomas  F.  Magner,  for  defendant. 

CHATFIELD,  District  Judge.  This  case  has  been  at  issue  for 
over  three  years.  Upon  service  of  process  the  case  was  immediately 
removed  into  the  United  States  court,  but  was  not  noticed  for  trial 
or  placed  upon  the  calendar  of  this  court  until  March,  1908.  The  com- 
plaint alleges  injury  to  the  plaintiff  while  working  upon  a  machine 
belonging  to  the  defendant,  and  sets  up  negligence  t^cause  of  (1)  fault 
on  the  part  of  the  defendant,  in  that  the  machine  was  out  of  order; 
(2)  that  through  defects  and  improper  care  and  supervision  the  ma- 
chine started  without  warning;  and  (3)  that  the  defendant  did  not 
give  proper  instructions  and.  promulgate  proper  rules,  so  as  to  protect 
the  plaintiff  while  working  upon  the  machine.  The  defendant's  an- 
swer denies  the  allegations  of  negligence,  and  affirmatively  alleges  con- 
tributory negligence  and  assumption  of  risk  on  the  part  of  the  plain- 
tiff. The  defendant  now  asks  for  a  bill  of  particulars  as  to  the  defects 
in  the  machine,  and  as  to  the  notice  of  the  defendant  with  reference 
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thereto,  and  in  what  way  the  machine  was  not  kept  in  repair  by  the 
neglect  of  the  defendant,  as  well  as  what  rules  and  regulations  the  de- 
fendant neglected  to  give  and  enforce.  Following  the  allegations  of 
the  complaint,  the  motion  for  a  bill  of  particulars  demands  information 
as  to  a  number  of  phases  of  these  questions,  but  all  of  these  de- 
mands bear  upon  the  general  propositions  above  stated. 

While  the  defendant  may  be  assumed  to  have  known  the  basis  of 
the  alleged  cause  of  action,  in  that  an  answer  was  filed  denying  these 
allegations,  nevertheless  it  is  apparent  from  the  pleadings  that  the  de- 
fendant could  not  ascertain  from  the  complaint  the  essential  allegations 
of  fact  upon  which  the  plaintiff  intended  to  base  the  conclusions  set 
forth  In  his  complaint. 

Inasmuch  as  the  defendant,  as  has  been  said,  does  not  seem  to  be 
guilty  of  laches  in  not  making  this  motion  during  the  time  in  which 
the  plaintiff  has  taken  no  action,  and  inasmuch  as  it  would  seem  that 
the  defendant  needs  particulars  as  to  the  matters  specified  in  its  de- 
mand, before  it  can  prepare  for  trial,  the  motion  will  be  granted,  and 
the  plaintiff  directed  to  furnish  a  bill  of  particulars  witfiin  10  days 
after  the  entry  of  an  order. 


In  re  VOGT. 
(District  Court,  B.  D.  New  York.    March  23,  1908.) 

BANKBUPTCY— B4NKBTJPTCT  COUB'T— .TUBISDTCTION. 

Where  the  holders  of  chattel  mortgages  on  a  bankrupt's  property  made 
no  daim  for  the  enforcemfent  of  the  mortgages  as  such  at  the  time  of  the 
sale  of  the  property  under  an  order  directing  that  the  liens,  if  any,  should 
be  transferred  to  the  proceeds,  all  the  parties  having  consented  to  the 
Jurisdiction  of  the  bankruptcy  court,  aN  claims  with  reference  to  the 
fund  should  be  determined  therein,  if  possible,  and  the  trustee  should 
not  be  permitted  to  litigate  such  questions  in  the  state  court,  unless  he 
showed  good  reason  therefor. 

2.  Same— Rights  to  B*und— Determination. 

Where  property  of  a  bankrupt  subject  to  the  lien  of  certain  mort- 
gages was  sold  under  an  order  transferring  the  lien  to  the  proceeds, 
whether  the  creditors  were  estopped  to  raise  any  question  or  make  any 
claim,  except  that  litigated  in  a  prior  suit  in  a  state  court,  could  not  be 
determined  in  the  bankruptcy  proceedings  until  the  trustee  or  the  credit- 
ors had  elected  what  course  they  would  pursue,  and  had  petitioned  the 
referee  to  proceed  with  the  administration  of  the  estate. 

Application  by  the  trustee  of  Jacob  Vogt,  a  bankrupt,  for  an  order 
requiring  a  referee  to  pay  over  certain  money  to  the  trustee.    Denied. 
See  159  Fed.  317. 

Roger  Foster,  for  the  Franks. 
Francis  B.  Mullin,  for  trustee. 

CHATFIELD,  District  Judge.  This  application  is  in  certain  ways 
a  renewal  of  a  former  motion,  but  some  additional  considerations  come 
up  which  should  be  referred  to. 

The  order  directing  a  sale  of  the  property  held  under  chattel  mort- 
gage, which  has  been  set  aside,  directed  the  receiver  to  hold  the  pro- 
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ceeds  as  a  special  fund  to  await  the  further  order  of  this  court  upon 
due  notice  to  all  creditors  who  had  appeared  or  might  thereafter  ap- 
pear, and  that  the  lien  of  the  chattel  mortgage  (which  has  since  been 
declared  invalid)  should  be  transferred  to  that  fund.  The  present  sit- 
uation finds  this  fund  a  part  of  the  estate,  still  in  the  hands  of  the 
receiver,  and  subject  to  whatever  order  this  court  may  make.  It  is 
impossible  to  determine  whether  the  Franks  have  lost  the  right  to 
appear  as  .general  creditors  and  prove  any  claim  until  they  shall  have 
applied  to  do  so,  or  until  the  case  is  taken  up  before  the  present  referee 
and  determination  is  made  by  him  as  to  the  allowance  or  disallowance 
of  what  claims  may  be  presented,  or  until  he  refuses  to  allow  the 
proof  of  claims,  if  the  time  for  so  doing  has  expired.  The  two  prior 
chattel  mortgages  may  be  invalid  as  mortgages,  but  that  cannot  be  de- 
termined on  this  motion,  as  has  been  said  before.  It  is  apparent  that 
the  Franks  consented  to  come  into  bankruptcy,  and  made  no  claim  for 
the  enforcement  of  the  two  first  chattel  mortgages,  as  mortgages,  at 
the  time  of  the  sale.  Whether  they  have  been  estopped  by  so  doing 
is  another  question  that  should  not  be  determined  on  the  present  mo- 
tion. The  court  is  of  the  opinion  that,  inasmuch  as  all  of  the  parties 
have  consented  to  the  jurisdiction  of  the  bankruptcy  court,  these  ques- 
tions must  be  determined  in  this  court,  unless  the  trustee  shows  some 
sufiicient  reason  for  going  into  the  state  court,  if  he  has  any  cause 
.of  action  therein.  It  is  also  apparent  that  this  irourt  should  compel 
the  parties  to  litigate  their  differences  in  the  bankruptcy  proceedings 
if  possible,  the  creditors,  as  has  been  said  before,  having  given  up  pos- 
session, consented  to  the  sale  free  from  liens,  and  agreed  to  the  de- 
?Dsit  of  the  proceeds  under  the  orders  of  the  United  States  court, 
o  go  further,  however,  and  to  say  that  these  creditors  have  been  es- 
topped from  raising  any  question  or  from  making  any  claim,  except 
the  particular  claim  which  was  litigated  in  the  suit  in  the  state  courts, 
is  a  proposition  that  was  not  decided  by  Judge  Thomas  in  making  the 
former  order,  and,  as  this  court  has  repeatedly  said,  cannot  be  deter- 
mined until  the  trustee  or  the  creditors  have  elected  what  course  they 
will  pursue,  and  have  asked  the  referee  to  proceed  with  the  adminis- 
tration of  the  estate. 

If  the  trustee  claims  that  the  Franks  have  lost  all  rights  as  creditors 
in  any  form,  he  should  proceed  with  the  administration  of  the  estate. 
If  he  desires  to  contest  the  validity  of  any  claim  which  they  have  or 
now  make,  he  should  attack  that  claim  directly.  If  the  Franks  have 
any  claim,  they  should  proceed  to  establish  it  before  the  referee,  and 
the  administration  of  the  estate  should  be  set  in  motion. 

*  The  present  application  to  determine  the  rights  of  the  various  par 
ties  must  be  denied. 
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•  HBNKEIi  y.  SEIDER  et  aL 

CEMBtrict  Court,  B.  D.  New  York.    June  27,  1008.) 

Bankbuptot~<3oivvetaivce8  with  Intent  to  Defbaud. 

Conyeyances  of  property  made  by  bankrupts  to  their  wiyea,  respectiye- 
ly,  within  four  months  prior  to  their  bankruptcy,  held  to  have  been  made 
without  present  consideration,  in  contemplation  of  insolvency,  and  i^ith 
Intent  to  hinder,  delay,  and  defraud  their  creditors,  and  to  be  voidable 
under  Bankr.  Act  July  1,  1898,  c.  Ml,  §  67e,  30  Stat.  565  (U.  S.  Oomp. 
St  1901,  p.  3449). 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  6,  Bankruptcy,  S  274.] 

In  Equity.    Suit  by  trustee  in  bankruptcy. 

Leon  Lauterstein,  for  plaintiff. 
Morris  H.  Hayman,  for  defendants. 

CHATFIELD,  District  Judge.  The  trustee  in  bankruptcy  has 
brought  suit  in  this  cpurt  to  set  aside  two  conveyances,  made  by  the 
bankrupts  about  one  month  prior  tto  the  filing  of  the  petition  in  bank- 
ruptcy, and  has  alleged  that  these  conveyances  were  made  with  in- 
tent to  hinder  and  defraud  the  creditors  of  the  bankrupts,  and  made 
at  a  time  when  they  were  insolvent  Issue  was  joined  both  on  the 
question  of  insolvency  and  on  the  question  of  intent.  Testimony  has 
been  taken,  and  the  case  submitted  on  the  testimony  for  decision  by 
this  court.  The  relief  asked  wais  a  decree  directing  the  reconvey- 
ance of  the  property  transferred. 

There  would  seem  to  be  no  question  upon  the  evidence  that  the 
bankrupts  gave  the  deeds  in  question,  with  .the  idea  of  securing  to 
their  wives  the  two  houses  covered  by  the  deeds,  so  that  title  to  these 
houses  would  not  be  vested  in  the  bankrupts  if  trouble  with  credit- 
ors should  ensue.  The  condition  of  the  bankrupts  at  the  time  of 
making  the  deeds  was  such  that,  even  if  they  were  justified  in  con- 
sidering themselves  not  insolvent,  nevertheless  the  pressure  upon  them 
was  so  strong  that  it  is  an  irresistible  conclusion  that  they  were  con- 
templating insolvency,  and  making  conveyances  of  real  estate  accord- 
ingly. This  is  sufficient  to  bring  the  transaction  within  the  provi- 
sions of  subdivision  1  of  section  3  of  the  statute*  of  July  1,  1898,  de- 
fining acts  of  bankruptcy,  and  also  section  67e  (Act  July  1,  1898, 
c.  541,  30  Stat  646,  665  [U.  S.  Comp.  St.  1901,  pp.  3422,  3449]). 

Inasmuch  as  it  seems  to  the  court  that  the  conveyances  were  not 
for  a  present  consideration,  and  as  they  were  made  within  four 
months  prior  to  the  filing  of  the  petition,  judgment  must  be  granted 
for  the  trustee. 
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PAULHAMUS  V.  SECURITY  LIFE  &  ANNUITY  CO. 

(Circuit  Court,  M.  D.  Pennsylvania.    July  16,  1908.) 

No.  81,  January  Term,  3907. 

1,  Insubance— Life  Insubance  Policy— Constbuction— What  Law  Governs. 

Where  a  life  insurance  policy  sued  on  was  a  Pennsylvania  contract, 
plaintiff's  right  to  recover  thereon  in  the  federal  courts  sitting  in  Pennsyl- 
vania will  be  governed  by  the  law  of  that  state. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  28,  Insurance,  ft§  17<^ 
175.] 

2.  SAirB— Misrepresentations  Act  Pa.  June  23,  1885  (P.  L.  134). , 

Act  Pa,  June  23,  1885,  §  1  (P.  L.  134),  provides  that,  whenever  the  ap- 
plication for  a  life  insurance  policy  contains  a  clause  of  warranty  of  the 
truth  of  the  answers  therein  contained,  no  misrepresentation  or  untrue 
statements  in  such  application,  made  in  good  faith  by  the  applicant,  shall 
effect  a  forfeiture  or  be  a  ground  of  defense  in  a  suit  on  any  policy  is- 
sued on  faith  of  such  application,  unless  the  misrepresentation  relate  to 
some  matter  material  to  the  risk.  Held,  that  a  misstatement  of  fact  war- 
ranted to  be  true,  which  Is  material,  will  avoid  the  policy,  regardless  of 
the  ignorance  or  good  faith  of  the  warrantor. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  28,  Insurance,  $  568.] 

8.  Same— Disclosure  of  Disease— Notice. 

Where  insured  stated  that  he  had  been  operated  otti  for  undescended 
testicle,  and  gave  the  names  of  the  physicians  who  attended  him,  by  which 
the  exact  nature  of  his  trouble  could  have  been  ascertained,  his  state- 
ment was  sufficient  to  put  the  insurance  company  on  inquiry ;  it  not  being 
expected  that  the  answers  in  the  application  should  be  more  than  general. 

4.  Same— Application— Atpaohment  to  Policy. 

Act  Pa.  May  H,  1881,  §  1  (P.  L.  20),  requires  insurance  companies  to  at- 
tach to  policies  correct  copies  of  the  application  as  signed  by  the  appli- 
cant, where  the  application  is  made  a  part  of  the  policy,  and  declares  that, 
unless  so  attached,  no  such  application  shall  be  received  in  evidence  in 
any  controversy  between  the  parties  to  or  interested  in  the  policy,  nor 
is  the  application  to  be  considered  a  part  of  the  policy  or  contract.  Held, 
that  where  the  terms  of  a  policy  sued  on  made  the  statements  in  the  ap- 
plication and  those  made  by  the  insured  to  the  company's  medical  ex- 
aminer warranties  and  a  part  of  the  contract,  both,  though  on  separate 
sheets,  were  nevertheless  a  part  of  the  application,  so  that  the  state- 
ments so  made  to  the  medical  examiner,  not  having  been  attached  to 
the  policy,  could  not  be  availed  of  by  the  insurer  to  show  a  breach  of  war- 
ranty. 

5.  Trial— Motion  for  Judgment— Special  Verdictv-Effect  of  Evidence. 

Where,  in  an  action  on  a  life  insurance  policy,  the  case  was  before  the 
court  on  a  motion  for  judgment  on  a  special  verdict,  the  only  material 
question  concerning  the  report  of  insurer^s  medical  examiner,  on  which 
the  policy  was  issued,  was  as  to  the  legal  effect  to  be  given  thereto  under 
,  the  facts  reported ;  it  being  immaterial  as  to  how  it  was  introduced  In  evi- 
dence. 

6.  Insurance— Action  on  Policy- Directed  Verdict. 

Where,  in  an  action  on  a  life  insurance  policy  which  was  a  Pennsylvania 
contract,  defendant's  entire  defense  rested  on  alleged  breaches  of  warranty 
contained  in  the  medical  examiner's  report,  which  was  not  attached  to  the 
policy,  and  was  therefore  unavailable  to  defendant  under  the  express  pro- 
visions of  Act  Pa.  May  n,  1881,  §  1  (P.  L.  20),  plaintiff  was  entitled  to  a 
directed  verdict  on  proving  the  policy,  proofs  of  death,  and  nonpayment 
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At  Law.    Action  on  a  policy  of  life  insurance. 
At  the  trial  the  court  submitted  certain  questions,  which  were  an- 
swered by  the  jury  as  follows : 

(1)  When  O.  E.  Paulhamus,  In  applying  for  the  policy  of  insurance  in  suit, 
stated  that  his  former  occupation  had  been  that  of  a  painter  and  paper  hanger, 
and  that  his  present  occupation  was  that  of  real  estate  and  insurance,  no 
other  statement  being  made  as  to  any  other  present  occupation — 

(a)  Was  that  a  full,  complete,  and  true  answer?    Answer:  Yes. 

(b)  Was  it  material  to  the  risk  that  he  should  answer  truthfully  as  to  such 
occupation?    Answer:  No. 

(c)  Did  he  answer  as  he  did  In  good  faith?    Ajiswer:  Yes. 

(2)  Was  the  undescended  testicle,  for  which  G.  E.  Paulhamus  was  operated 
upon  In  November,  1899,  in  a  cancerous  condition?    Answer:  No. 

(3)  The  said  C.  E.  Paulhamus,  in  reply  to  the  question:  "Have  you  ever  had 
any  serious  illness  or  disease,  except  diseases  incident  to  childhood?  If  so, 
give  particulars" — having  answered,  **Yes,  operation  five  years  ago  for  hernia," 
and  also  to  the  questions  put  by  the  company's  medical  examiner:  "How  long 
since  were  you  attended  by  a  physician  or  professionally  consulted  one?  For 
what  disease?  Give  full  particulars  as  to  date,  duration,  severity,  etc.,  of  each 
disease  you  have  had.    Give  the  name  and  residence  of  attending  physician" — 

I  having  answered:     "(A)  Five  years.     (B)  Surgical  case.     Operation  for  un- 

!  descended  testicle.    (G)  Dr.  G.  D.  Nutt,  Williamsport,  Pa.    (D)  Dr.  J.  W.  Van 

!  Horn,  Montoursvllle,  Pa."— 

(a)  Did  he,  in  so  answering,  make  full,  complete,  and  true  answers  with, 
regard  thereto?    Answer:  Yes. 

(b)  Were  the  answers  that  he  so  gave  full,  complete,  and  true,  so  far  as  he 
i                  had  information  or  knowledge?    Answer:  Yes. 

!  (c)  Did  he  answer  in  good  faith?    Answer:  Yes. 

'  .  (d)  Was  it  material  to  the  risk  that  he  should  answer  truthfully  in  the 

!  premises?    Answer:  Yes. 

(4)  When  G.  E.  Paulhamus,  in  applying  for  the  Insurance  policy  in  suit,  in 
I  reply  to  the  question  put  by  the  company's  medical  examiner:  "Have  you 
I  hernia,  or  have  you  ever  been  ruptured?  If  so,  do  you  now  wear  a  suitable 
I                  truss?" — answered,  "No" — 

I  (a)  Was  this  true?     Answer:  No.     (b)  Did  he  so  answer  In  good  faith? 

I  Answer:  Yes.    (c)  Was  this  a  matter  material  to  the  risk?    Answer:    Yes. 

(5)  W^hen  G.  E.  Paulhamiis,  in  applying  for  the  insurance  policy  in  suit,  in 
I                   reply  to  the  questions  put  by  the  company's  medical  examiner:     "Have  you 

I  ever  had  cancer,  or  any  tumor,   enlarged  glands,  or  abscesses,"  answered 

"None"— 
(a)  Was  that  a  true  answer?    Answer:  No. 
i  (b)  Did  he  so  answer  in  good  faith?    Answer:  Yes. 

(c)  Was  it  something  material  to  the  risk?    Answer:  Yes. 

(6)  When  C.  E.  Paulhamus,  in  appljring  for  the  insurance  policy  In  suit.  In 
reply  to  the  question  put  by  the  company's  medical  examiner:  "Have  you  had 
any  illness,  disease,  or  injury,  other  than  as  stated  by  you  above?  If  so, 
state  full  particulars" — ^made. answer,  "None,  except  mild  diseases  of  child- 
hood"— 

(a)  Was  that  true?    Answer:  No. 

(b)  Did  he  answer  in  good  faith?    Answer:  Yea 
(e)  Was  that  a  matter  material  to  the  risk?    Answer:  Yes. 

(7)  When  G.  E.  Paulhamus,  In  applying  for  the  insurance  policy  in  suit,  in 
reply  to  the  question  put  by  the  company's  medical  examiner:  "Have  you,  or 
any  of  your  family  or  relatives,  ever  been  under  treatment  at  any  hospital, 
asylum,  cure,  or  sanitarium?" — ^answered,  "No" — 

(a)  Was  that  true?    Answer:  No. 

(b)  Did  he  so  answer  in  good  faith?    Answer:  Yes. 

(c)  Was  that  a  matter  material  to  the  risk?    Answer:  Yes» 
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The  jury  thereupon,  at  the  suggestion  of  the  court,  returned  the 
following  special  verdict : 

We,  the  Jurors  Impaneled  In  this  ease,  do  find  the  following  to  t>e  the  facts, 
and  make  retnm  thereof,  and  of  the  answers  which  we  have  made  to  certain 
questions  submitted  by  the  court,  which  together  herewith  are  to  constitute 
a  special  verdict: 

(1)  The  plalntlflF,  Harriet  C.  Paulhamus,  is  the  widow  of  Cameron  E.  Paul- 
hamus,  deceased,  and  the  beneficiary  named  In  a  policy  of  insurance  taken  out 
by  the  said  G.  B.  Paulhamus  in  the  Security  Life  &  Annuity  Ck>mpany  of 
America,  defendant,  on  December  16,  1905,  for  the  sum  of  $3,000,  a  copy  of 
which  is  attached  to  the  plaintilTs  statement  and  made  a  part  hereof. 

(2)  There  was  duly  paid  to  the  said  company  by  the  said  C.  E.  Paulhamus 
the  sum  of  $92.31  on  account  of  the  first  premium  due  on  said  policy,  which, 
with  the  25  per  cent,  advanced  by  ttie  company  at  his  request  under  the  pro- 
visions of  the  policy,  paid  the  first  premium  due  thereon  in  full. 

(3)  The  said  C.  B.  Paulhamus  departed  this  life  August  24.  1906,  within  the 
first  year  after  the  date  of  said  policy,  as  the  result  of  a  surgical  operation 
for  a  tumor,  from  loss  of  blood  or  shock.  Due  notice  of  the  loss  was  given  to 
the  said  company,  and  proofs  of  death  were  made  in  accordance  with  the  re- 
quirements of  the  policy,  which  proofs  were  received  by  the  company  Septem- 

•  ber  5,  1906. 

(4)  Indorsed  on  the  back  of  the  said  policy  Is  the  following: 

"Application. 

'•I  hereby  apply  to  the  Security  Life  &  Annuity  Company  of  America  for 
a  policy  of  ^,000  on  my  life,  upon  the  20  Pay  A.  D.  plan.  Amt  annual  pre- 
mium, ^12S.06. 

"1. — My  full  name  Is  Cameron  Else  Pwulhamus,  and  I  reside  at  No.'We«* 
Broad  St,  In  the  city  of  Montour 8 ville,  county  of  Lycoming,  state  of  PennsyU 
vania, 

"2. — My  former  residence  was  WiUiam»port,  Pa,  My  former  occupation  has 
been  Painter  d  Paper  hanger.  My  present  occupation  or  business  is  (state  spe- 
cifically the  kind  of  business)  Real  Estate  d  Ins,    My  other  occupations  are 


"3. — My  place  of  business  is  W.  Broad  St.,  and  my  P.  O.  address  Is  Mon^ 
toursville.  Pa. 

"4. — I  was  bom  on  the  2l8t  day  of  July,  1869,  In  Montoursville,  Pa,;  age 
(nearest  birthday)  S6. 

**5. — ^The  full  name  of  the  beneficiary  to  whom  tbe  Insurance  Is  to  be  pay- 
able is  Harriet  Champion  Paulhamus,  residing  in  Montoursville,  Pa. 

"6. — ^The  relationship  of  the  beneficiary  to  me  (the  person  proposed  for  in- 
surance) is  iDife. 

"7. — ^The  age  of  the  beneficiary  (nearest  birthday)  is  S4, 

"8. — The  Insurable  Interest,  if  other  than  a  relative,  is , 

"9. — The  premium  on  this  contract  is  to  be  $123.06,  payable  annually  In  ad- 
vance; and  the  policy  is  to  be  issued  on  the  advance  dividend  plan,  under 
which  the  company  agrees  to  advance  for  me,  against  the  policy  contract 
25%  of  each  premium  during  the  advance  dlvfdend  period  of  twenty  years, 
which  advances  are  to  bear  Interest  at  3%%  annually  compomided,  until  paid 
by  the  application  of  dividends  or  otherwise.  The  contract*  is  to  contain  a 
guarantee  to  cancel  these  advances  and  Interest  in  the  event  of  my  death  dur- 
ing the  advance  dividend  period. 

"10. — I  am  now  Insured  for  $ in  the  following  companies  or  associa- 
tions, to  wit: . 

"11. — Have  you  ever  (a)  been  declined  or  postponed  by  any  life  insurance 
company,  or  received  a  policy  dilTerent  In  form  from  the  one  originally  applied 
for;  or  (b)  been  Intemperate;  or  (c)  had  any  serious  Illness  or  disease,  ex- 
cept diseases  incident  to  childhood?  If  so,  give  particulars,  (d)  Is  there  any 
history  of  insanity  or  consumption  in  your  family,  L  e.,  among  parents,  broth- 
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en  or  slsteni,  uncles  or  aunts?    If  so,  jgiye  particulars,    (a)  No.    (b)  No.    (c) 
Yes.    Operation  5  yeara  ago  for  hernia,    (d)  No. 

^1  have  iMiid  $92,31  to  tbe  undersigned  soliciting  agent,  and  hare  been  fur- 
nished with  his  receipt  for  the  same  to  make  the  Insurance  herein  applied  for 
binding  from  the  date  of  approval  by  the  company's  medical  director. 

*'I  hereby  agree  that,  if  I  have  made  an  error  in  the  statement  of  my  age 
as  given  above,  the  company  may  adjust  the  Insurance  so  as  to  conform  to  my 
true  age,  either  by  an  Increase  In  premium  or  proportionate  reduction  In  the 
amount  of  insurance. 

''I  hereby  agree  that.  If  any  premiums  on  said  Insurance  be  not  duly  paid, 
all  previous  payments  shall  be  forfeited,  except  as  provided  In  the  company's 
contract 

"I  hereby  agree  that,  in  case  tbe  premiums  are  not  paid  annually  In  ad- 
vance, the  unpaid  portion  of  each  annual  premium  shall  be  a  lien  on  the  con- 
tract and  on  any  renewal  thereof. 

•*I  hereby  agree  that  active  service  in  the  army  or  navy  in  time  of  war 
shall  Invalidate  the  insurance,  unless  a  permit  for  such  service  shall  have  been 
applied  for  and  granted  by  the  company,  and  the  extra  premium  paid  on  notifi- 
cations; and  it  Is  agreed  that  at  any  time  within  one  year  after  the  date  of 
the  Issue  of  the  contract  travel  and  residence  in  th«  torrid  zone,  and  engage- 
ments In  any  of  the  following  occupations  or  employments:  Handling  electric 
wires  or  dsmamos,  blasting,  mining,  submarine  labor,  aeronautic  ascensions, 
the  manufacture,  handling,  or  transportation  of  inflammable  or  explosive  sub- 
stances, or  services  In  any  switching  or  coupling  of  cars — will  render  the  con- 
1  tract,  and  any  and  all  renewals  thereof,  void ;  and  that  self-destruction,  sane 

I  or  insane,  and  death  in  consequence  of  violation  of  law,  within  the  above 

period,  are  not  risks  assumed  by  the  company  under  this  contract. 

"I  further  agree  that  in  any  distribution  of  surplus  the  principles  and 

methods  which  may  then  be  In  use  by  the  company  for  such  distribution,  and 

its  determination  of  the  amount  equitably  accruing  to  this  contract,  shall  be 

I  and  are  hereby  ratified  and  accepted  by  and  for  every  person  who  shall  have 

'  or  claim  any  interest  in  this  contract 

I  "It  is  hereby  agreed  that  all  the  foregoing  statements  and  answers,  and  also 

I  those  I  make  to  the  company's  medical  examiner,  are  warranted  to  be  full, 

complete,  and  true,  and  are  offered  to  the  company  as  a  consideration  for  the 
j  contract,  which  shall  not  take  effect  until  this  application  has  been  accepted 

I  by  the  company,  at  the  executive  office  in  Philadelphia,  Pa.,  and  the  first  pre- 

I  mium  shall  have  been  paid  to  and  accepted  by  the  company,  or  an  authorized 

agent,  during  the  life  and  good  health  of  the  person  herein  proposed  for  In- 
surance. It  is  also  hereby  agreed  that  all  claims  of  every  kind  against  the 
company,  and  all  liability  of  the  Insured,  shall  terminate  whenever  this  con- 
tract ceases  to  be  in  force,  except  as  otherwise  expressly  stipulated  in  the 
contract  I  have  read  a  sample  blank  form  of  the  contract  applied  for,  to  be 
issued  on  the  above-named  plan,  and  I  hereby  accept  the  conditions  of  the 
same,  and  I  agree  that  no  statements,  promises,  or  information  made  or  given 
by  the  person  soliciting  or  taking  this  application  shall  be  binding  on  the  com- 
;  pany,  unless  such  statements,  promises,  or  information  be  reduced  to  writing, 

and  presented  to,  and  approved  by,  the  officers  of  the  company  at  the  executive 
office.  The  agreements  made  In  this  application  and  contract  applied  for, 
taken  together,  shall  constitute  the  entire  contract  between  the  parties  hereto. 
•*I  hereby  waive  my  privilege  to  have  my  physician,  refuse  to  answer  ques- 
tions respecting  my  health. 

**Dated  at  MontoursviUe  this  llth  day  of  December,  1905. 

**Cameron  Else  Paulhamus^  Applicant" 

!  This  Is  a  true  copy  of  the  paper  signed  by  the  Insured,  except  tliat  at  the 

]  foot  of  said  paper  appears  the  following:    "Witness:  E.  T.  Morrison" — and  on 

I  the  side:    **To  be  examined  by  Dr.  W.  B.  Konkle.    Address:  MontoursviUe,  Pa." 

I  (5)  The  said  G.  BI  Paulhamus  was  examined  on  behalf  of  said  company,  be- 

I  fore  the  said  policy  was  issued,  by  Dr.  W.  B.  Konkle,  and  on  a  separate  paper 

made  answer  in  writing  to  the  questions  put  to  him  by  Dr.  Konkle,  which 

paper  h«  also  signed,  a  copy  of  which,  and  the  report  of  Dr.  Konkle  as  the 

company's  medical  examiner,  are  as  follows: 
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RBPORT  OP  EXAMINING  PHYSICIAN. 

SECTTRITY   LIFE  AND   ANNtTTTT   COMPANT   OF   AMERICA. 

Name  of  Applicant,  Cameron  BIse  Paulliamus.    Residence,  MontounrlUe*  Pa.    Occupation 
(be  specific),  Real  Bst  ft  Ins.     Date  of  birth?    July  21,  1869. 


1.  A.  Are  you  now  In  good  health  T    B.  Have  you  been  success-  ) 

fully  vaccinated?  f 


A.  Yes.    B.  Yes. 


2.  A.  How  long  since  were  you  attended  by  a  physician  or  pro- 
fessionally consulted  one? 

B.  For  what  disease?  Give  full  particulars  as  to  date,  du- 
ration, severity,  etc.,  of  each  disease  you  have  had. 

O.  Give  the  name  and  residence  of  attending  physician. 

D.  Give  the  name  and  residence  of  your  medical  adviser,  or 
family  physician,  to  whom  you  now  refer  for  a  certifi- 
cate if  deemed  necessary. 

fl.  Has  any  medical  examiner  given  an  unfavorable  opinion 
of  your  physical  condition  with  reference  to  life  insur- 
ance or  otherwise? 


A.  6  years.     B.  Surgical 

ease.     Operation   for 
undescended  testicle. 

O.  Dr.  G.  D.  Nutt,  Wll- 
iiamsport.  Pa. 

D.  Dr.  J.  W.  Van  Horn, 
Montourevllle,  Pa. 

B.  No. 


8.  A.  Have  you  hernia,  or  have  you  ever  been  ruptured?    B. 

so,  do  you  now  wear  a  suitable  truss?    C.  Do  you  agree 
to  wear  one  while  insured? 


"I 

ee  >■ 


Bxaminer  will  not«,  un- 
der Remarks,  if  Tmas 
is  satisfactory. 

A.  No.     B.  .,..     C 


4.  A.  Do  you  use  intoxicating  liquors?    If  so/  to  what  extent' 

(average  per  day)? 
B.  Have  you  always  been  temperate  In  their  use?    (If  not,  ex- 

plain  the  duration  and  extent  of  excess,  and  when  last.) 
O.  Are  you  engaged  in  any  loay  in  the  sale  or  manufacture 

of  liquors? 
D.  Do  you  use  tobacco?    If  so,  in  what  form  and  to  what 

extent? 


A.  No— none. 

B.  Yes. 

C.  No. 

D.  Moderately. 


6.  A.  Have  you  ever  or  do  you  now  use  opium,  or  its  deriva- 
tives,  chloral,  cocaine,  or  any  narcotic,  unless  regularly 
prescribed  by  a  physician?    (If  so,  explain  fully.) 


'\ 


A.  No. 


f.  A.  Have  you  had  insanity,  apoplexy,  palsy,  vertigo,  convul- 
sions, sunstroke,  congestion,  inflammation,  repeated  or 
severe  headaches,  or  any  other  disorder  of  the  brain,  or 
nervous  system? 

B.  Have  you  had  asthma,  consumption,  spitting  of  blood, 
habitual  cough,  expectoration,  palpitation,  or  any  die- 
ease  of  the  throat,  heart  or  lungs? 

0.  Have  you  ever  had  cancer  or  any  tumor,  enlarged  glands 
or  abscesses,  chronic  dlarrhcsa,  discharge  from  the  ear, 
dropsy,  fistula,  gall-stones,  gravel,  appendicitis  or  dis- 
ease of  Rtomach,  or  Intestines,  open  sores,  infiammatory 
rheumatism,  gout,  syphilis  or  stricture,  or  any  disease 
of  tbe*liver,  kidneys  or  bladder? 
(Note.— Answers  as  to  syphilis,  stricture,  etc.,  may  be 
given  to  the  physicians  in  confidence.) 

D.  Have  you  any  defect  in  hearing  or  eyesight,  any  mal- 
formation or  varicose  veins? 


A.  None. 

B.  Nona. 

C.  NOB«. 

D.  None. 


7.  Have  you  had  any  illness,  disease  or  injury  other  than  as  stated  by  you  above?    (If  so, 
'  state  full  particulars.)    None,  except  mild  diseases  of  childhood. 

8.  Have  you,  or  any  of  your  family  or  relatives,  ever  been  under  treatment  at  any  hospi- 

tal, asylum,  cure,  or  sanitarium?    No. 


Famllr   HlMtory.— The   Medical   Examiner 
answers  in  full  to  the  following  questions: 


will   please  obtain  from  the  applicant. 


A 

*4 

is 

is 
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S3 

II 
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^ 

How  Many  Sisters 
Have  You  Had? 

8 

8 
U 

Scarl.  Fev. 
Chorea 

Few  days 
6  mnths. 

Good 

No 

R7 
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10.  A.  Row  many  members  of  your  family,  uncles  and  annts  Included,  have  ever  had,  or 

now  have,  consumption T     None.     Cancer?     One.     Paralysis  or  apoplexy?     None. 
Disease  of  the  heart?    None.    Insanity?    None. 
B.  Qlve  relationship  and  particulars.    Mother's  mother  died  of  cancer.    Rave  yt>u  dur- 
ing the  last  year  been  associated  with  a  person  who  has  or  has  had  consumption? 
No.     Are  you   living  in  a  house  recently  occupied  by  a  consumptive?     (Explain 
fully  under  Remarks.)     No.     Is  your  occupation  considered  dangerous?    No. 
It  la  bereby  agreed  i     That  all  the  foregoing  statements  and  answers,  made  to 
the  Company's  Medical  Examiner,  are  warranted  to  be  true,  and  are  offered  to  the  Com> 
pany  as  a  consideration  of  the  contract 

{Signature  of  the  person  to  be  insured,)    CAMERON  B.  PAULHAMUS. 
Witne»sea  by  the  Examiner.    W.  B.  KONKLE. 

11.  A.  How  long  have  you  personally  known  thh  applicant?    6  years.    B.  Does  the  appli- 

cant's appearance  Indicate  good  health?    Tes. 

12.  A.  Applicant's  height,  6  ft.  11  in.    Weight,  170  lbs.    B.  Circumference  of  chest  on  full 

expiration  (under  vest),  36H  In.  C.  Circumference  of  chest  on  forced  insplra- 
atlon  (under  vMt),  38  in.  D.  Girth  of  abdomen  (inside  trousers),  82  in.  B.  Did 
you  weigh  him?  No.  F.  Are  these  flrures  correct?  Yes.  O.  Is  he  gaining  or 
losing  weight?     No. 


IS.  A.  Race,  white.     B.  Complexion,  fair.     C.  Shape  of  chest,  broad.     D.  General  figure, 
erect    B.  Give  some  mark  of  identification.  Knife  mark,  left  ann. 

14.  Bxamlnation  of  Heart. 

A.  Is  the  heart's  action  clear,  regular  and  normal  In  Its 

force? 

B.  Is  there  any  murmur,  with  either  sound,  or  any  en- 

largement of  heart? 

C.  Is  there  any  atheroma  of  the  radial  or  temporal  ar- 

teries, or  Increased  tension? 

D.  What  is  the  character  of  the  pulse  as  to  fullness,  com- 

pressibility and  strength? 
B.  Is  it  regular?    F.  What  is  the  pulse  rate  per  minute?    ^ 


A,  Tea. 

B.  No. 
0.  No. 

D.  Normal. 
B.  Tes.    F.  74. 


16.  BxamlnatloB  of  tl&e  liUnva. 

A.  What  is  the  number  of  respirations  per  minute? 

B.  Is  the  respiration  full  and  uniform  througbout  each  lung? 

C.  Is  there  freedom  from  unusual  sound  throughout  each 

lung? 

D.  I's  the  percussion  normal  throughout  each  lung? 
B.  Is  there  any  disease  of  the  throat,  or  any  cough? 


r 


A.  11 

B.  Yes. 

C.  Yes. 

D.  Yes. 
B.  No. 


16.  Bxamlnatlon  of  tl&e  Brain,  Olveatlve  Orvan««  Bto. 

A.  Has  the  applicant  any  disease  or  disorder  of  the  brain  or  nervous  system?    No. 

B.  Has  the  applicant  ever  had  syphilis  or  stricture?    No.    C.  Is  there  any  eruption  on 

the  body?  No.  D.  Is  there  any  discharge  from  the  ear?  No.  B.  Is  there  any  ev- 
idence of  disease  of  the  stomach,  bowels  or  liver?  No.  F.  Has  he  had  any  disease 
or  disorder  which  affects  his  present  health?  No.  G.  How  do  you  rate  the  risk— 
(first-class,  good,  fair  or  bad)?    Yes. 

17.  ESzamlnatloa  of  Kidneys*  I  hereby  certify  that  the  following  ie  the  result  of 

a  careful  emmination  made  by  me  of  the  appUcanVa  urine: 

A.  Specific  Gravity,  1016.     B.  Reaction,  Acid.    C.  Albumin,  No.    D.  Sugar,  No.    B.  Did 

applicant  pass  urine  in  your  presence?  Yes.  F.  Is  the  urine  scanty  or  over- 
abundant? Normal.  Examination  of  urine  is  required  In  all  cases.  (See  instnio- 
tions.) 

18.  BSzamtnatlon  of  a  .vrontan.     A.  Has  she  passed  the  change  of  life?     

B.  Is  her  functional  health  regular?     C.  How  long  has  she  been  married? 

D.  How  many  children?  Age  of  last?  B.  Is  she  preg- 
nant? F.  Do  you  suspect  womb  disease?  G.  Has  she  ever  been  treated  for  such? 
If  so,  by  whom?  H.  Any  disease  of  the  breast? I.  Hus- 
band's occupation?    J.  If  any  miscarriages,  when  and  how  many?    

Date,  Dec.  12,  1906.    Signature  of  Examiner,  W.  B.  KONKLE,  Addreea,  Montoursville,  Pa. 
Please  read  this  paper  over  carefully  before  mailing  it  to  the  Medical  Director,  in  or. 
der  that  all  the  questions  may  be  fully  answered,  thus  avoiding  correspondence  and  delay. 
Forward  Immediately  upon  completion. 

TO  THB  BXAMINBRs  No  one,  not  even  the  agent,  shall  be  present  at  this  examina- 
tion. The  examiner  should  ask  the  applicant  the  questions  (full  answers  required),  and 
assist  him  to  distinguish  diseases  from  symptoms.  "Childbirth."  "Debility,"  '•Ex- 
haustion," "Overwork,"  "Exposure,"  "Dropsy,"  "Fever,"  etc,  and  especially  "Don't 
Know,"  are  answers  which  the  company  will  not  accept  without  explanation.  The 
examiner  must  not  be  a  near  relative  of  the  applicant,  nor  have  any  pecuniary  inter- 
est  in  the  policy  applied  for. 

Where  space  does  not  fully  permit  answering  questions,  and  for  any  additional  informa- 
tion wnich  you  may  wish  to  convey  concerning  the  applicant,  give  full  details  on  tha 
reverse  side  of  this  application  under  head  of  "Bxaminlng  Physician's  Remarks." 
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The  said  statements  and  answers,  as  so  set  forth,  are  those  which  are  re- 
ferred to  by  the  said  C  B.  Paulhamus  as  made  to  the  company's  medical  ex- 
aminer In  the  paper,  a  copy  of  which  is  given  above  In  paragraph  4;  but  no 
copy  of  snch  statements  or  answers,  or  of  the  said  medical  examiner's  report, 
was  contained  in  or  attached  to  the  policy  of  Insurance  in  suit  or  made  to  ac- 
company the  same: 

(6)  As  stated  by  the  said  01  E.  Paulhamus,  in  the  papers  set  forth  above  In 
paragraph  4,  the  former  occupation  of  said  C.  E.  Paulhamus  was  that  of 
painter  and  paper  hanger,  and  his  occupation  or  business  at  the  time  of  taking 
out  the  policy  was  that  of  a  real  estate  and  Insurance  agent,  although  subse- 
quent thereto  he  completed  certain  Jobs  or  contracts  for  painting  and  paper 
hanging  which  he  had  previously  agreed  to  do. 

(7)  On  November  23,  1899,. under  the  advice  of  his  family  physician,  the 
said  Cw  E.  Paulhamus  was  taken  to  the  WllUamsport  City  Hospital  to  be 
operated  upon,  and  was  there  operated  upon,  as  he  well  understood,  for  hernia 
and  for  an  undescended  testicle,  and  in  the  course  of  and  as  the  p&sult  of  such 
operation  it  was  found  that  the  said  undescended  testicle  was  very  much  enlarg* 
ed,  weighing  a  pound  and  a  quarter,  was  badly  diseased,  the  veins  being  tortu- 
ous and  vascular,  and  the  said  testicle  having  the  appearance  of  being  in  a  can- 
cerous condition,  but  was  not  in  fact  cancerous.  The  said  testicle  was  removed, 
and  after  remaining  a  month  in  said  hospital  the  said  O.  E.  Paulhamus  was  dis- 
charged therefrom  and  allowed  to  go  to  his  home  on  December  24,  1899;  but 
on  Janiiary  12,  1900,  he  returned  and  complained  of  pain  in  his  left  side,  and 
upon  being  examined  hard  lumps  were  there  found,  but  no  operation  was 
undertaken,  and  he  left  the  hospital  again  without  having  been  operated  upon. 

(8)  The  amount  due  on  the  said  policy,  if  it  is  a  valid  one,  is  $2^968.48  (be- 
ing the  amount  of  the  policy,  $3,000,  less  $31.52,  the  unpaid  part  of  the  first 
premium  advanced  to  the  insured,  with  Interest  at  3%  per  cent,  from  December 
16,  1905,  to  September  5,  1906),  together  with  interest  on  the  said  sum  of 
$2,968.48  from  September  5,  1906,  to  this  date,  amounting  to  $243.41,  making 
a  total  of  $3,211.89. 

If  the  court,  on  being  further  advised,  shall  be  of  opinion,  from  the  facts  so 
found,  that  the  said  policy  of  insurance  Is  valid,  and  tliat  the  plaintiff  is  en- 
titled to  recover  thereon,  then  we,  the  said  Jurors,  find  in  favor  of  tiiie  plain- 
tiff the  aforesaid  sum  of  $3,211.89;  but  If  the  court,  on  the  other  hand.  Is  of 
opinion  that  by  reason  of  anything  which  is  so  set  forth  above  the  plaintiff 
is  not  entitled  to  recover,  then  we  find  in  favor  of  the  defendant.  Judgment 
to  follow  thereon  in  either  case  in  accordance  therewith,  with  costs. 

Both  plaintiff  and  defendant  thereupon  moved  for  judgment  on 
the  foregoing  verdict. 

James  B.  Krause  and  W.  W.  Champion,  for  plaintiff. 
C.  La  Rue  Munson,  for  defendant. 

ARCHBALD,  District  Judge.  This  is  an  action  to  recover  the 
^mount  claimed  to  be  due  on  a  policy  of  insurance  taken  out  on  his 
own  life  by  C.  E.  Paulhamus  with  the  defendant  company  in  favor  of 
the  plaintiff,  his  wife,  for  $3,000.  The  jury  at  the  suggestion  of  the 
court  returned  a  special  verdict,  on  which  the  case  is  now  to  be  dis- 
posed of;  both  parties  moving  for  judgment.  The  defendants  rely, 
to  defeat  the  policy,  on  certain  statements,  material  to  the  risk,  which 
appear  in  the  report  of  the  medical  examiner,  which  were  not  true, 
although  warranted  by  the  insured  to  be  so.  The  plaintiff  contends 
that  the  defendants  arc  not  entitled  to  rely  on  the  medical  examiner's 
report,  because  it  formed  a  part  of  the  application  and  was  not  attach- 
ed to  the  policy  as  required  by  the  Pennsylvania  statute.  This  is  a 
Pennsylvania  contract,  and  is  governed  in  consequence  by  the  law  of 
the  state  as  laid  down  by  the  decisions.    McClain  v.  Provident  Sav. 
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Life  Assur.  Soc,,  110  Fed.  80,  49  C.  C.  A.  31.  And  the  statements  of 
the  insured,  having  been  warranted  to  be  true,  if  they  are  material 
to  the  risk  and  not  true  in  fact,  the  policy  is  invalid,  unless  the  de- 
fendants, for  the  reason  given,  are  barred  from  resorting  to  them. 
This  result  is  not  saved  by  section  1  of  the  Pennsylvania  act  of  June 
23,  1886  (P.  L,  134),  which  provides  that: 

*' Whenever  the  application  for  a  policy  of  life  insurance  contains  a  clause 
of  warranty  of  the  truth  of  the  answers  therein  contained,  no  misrepresenta- 
tion or  untrue  statement  in  such  application,  made  in  good  faith  by  the  ap- 
plicant, shall  effect  a  forfeiture  or  be  a  ground  of  defense  in  any  suit  brought 
upon  any  policy  of  insurance  Issued  upon  the  faitlL  of  such  application,  unless 
such  misrepresentation  or  untrue  statem^it  relate  to  some  matter  material 
to  the  risk." 

This  act  was  passed  to  modify  the  rigor  of  the  law,  by  which  a 
representation' or  statement,  whether  material  or  not,  and  though  made 
in  good  faith,  if  warranted  to  be  true,  avoided  the  policy,  if  not  true 
in  fact.  But  it  leaves  it  still  in  force,  where  the  representation  or 
statement  which  is  warranted  is  material  and  untrue,  without  regard 
to  the  ignorance  or  good  faith  of  the  party  who  warrants  it.  March 
V.  Life  Ins.  Co.,  186  Pa.  629,  40  Atl.  1100,  65  Am.  St.  Rep.  887 ;  Lutz 
V.  Life  Ins.  Co.,  186  Pa.  527,  40  Atl.  1104;  Penn  Mutual  Life  Ins. 
Co.  V.  Mechanics'  Sav.  Bank,  72  Fed.  413,  19  C.  C.  A.  286,  38  L.  R. 
A.  33. 

There  are  four  answers  to  questions  in  the  medical  examiner's  re- 
port, which  the  jury  have  found  to  be  material  and  at  the  same  time 
untrue,  which  are  relied  on  by  the  defendants  to  defeat  the  policy. 
The  first  of  these  was  as  to  whether  the  insured  had  ever  had  hernia 
or  been  ruptured,  to  which  he  said,  "No."  The  second  was  as  to 
whether  he  had  ever  had  cancer,  or  any  tumor,  abscess,  or  enlarged 
gland,  which  he  answered  in  the  same  way.  The  'third  was  whether 
he  had  had  any  illness,  disease,  or  injury,  other  than  those  which  he 
had  previously  mentioned,  to  which  he  replied,  "None,  except  mild 
diseases  of  childhood."  And  the  fourth  whether  he  had  ever  been 
under  treatment  at  any  hospital,  which  he  likewise  negatived.  The 
fact  is,  as  found  by  the  jury,  that  in  November,  1899,  some  six  years 
before  the  policy  was  issued,  he  had  been  operated  upon  at  the  Wil- 
liamsport  City  Hospital  for  hernia  and  undescended  testicle;  it  being 
disclosed  by  the  operation,  in  which  the  testicle  was  removed,  that  it 
was  very  much  enlarged  and  badly  diseased,  having  the  appearance 
of  being  in  a  cancerous  condition,  although  not  so  in  reality,  and  that, 
I  after  remaining  at  the  hospital,  he  was  allowed  to  go  home,  but  re- 

!  turned  again  in  about  three  weeks,  complaining  of  pain  in  his  left  side, 

j  where,  on  examination,  hard  lumps  were  found,  but  no  further  opera- 

I  tion  was  undertaken.    The  jury  have  found  that  all  the  answers  were 

!  made  in  good  faith,  which  relieves  the  insured  from  any  imputation 

I  that  they  were  not.     The  charge  of  untruthfulness  is  also  obviated, 

I  as  to  two  of  them,  at  least,  by  correct  answers  g^ven  to  other  ques- 

j  tions  directed  to  the  same  subject.    Thus,  in  the  application  attached 

I  to  the  policy,  in  response  to  the  inquiry  whether  he  had  had  any  se- 

I  rious  illness  or  disease,  except  those  incident  to  childhood,  he  stated 

I  that  he  had  had  an  operation  five  years  before  for  hernia,  which  was 

163  F.--36 
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a  distinct  affirmation  of  that  fact,  notwithstanding  what  he  may  havr 
had  to  say  about  it  afterwards,  in  reply  to  the  somewhat  ambiguous 
inquiry:  "Have  you  hernia  [that  is,  do  you  have  it  now],  or  have 
you  ever  been  ruptured?"  So,  also,  in  the  first  part  of  the  medical 
examiner's  report,  in  response  to  the  question,  "How  long  since  you 
were  attended  by  a  physician  or  consulted  one  professionally  and  for 
what  disease?"  he  answered,  "Five  years,  surgical  case,  operation  for 
undescended  testicle,"  which  also  gave  notice  of  that  particular  feature 
of  his  ailment  and  the  operation  which  he  had  undergone  for  it.  It 
is  true  that  he  does  not  .state  that  the  operation  was  at  a  hospital,  so 
as  to  correct  or  qualify  his  subsequent  declaration  that  he  had  never 
been  treated  in  one,  thus  possibly  somewhat  minimizing  it.  And  it 
may  be  that,  in  the  bare  statement  that  he  had  been  operated  upon  for ' 
the  trouble  specified,  its  serious  character,  and  the  badly,  diseased  con- 
dition disclosed  by  it  are  similarly  not  indicated.  But  he  gave  the 
names  of  the  physicians  who  attended  him,  by  which  this  could  have 
been  followed  up,  and  he  certainly  told  enough  to  put  the  company 
upon  inquiry.  It  is  not  to  be  expected  that  the  answers  of  an  ap- 
plicant for  insurance  will  be  more  than  suggestive,  particularly  those 
made  to  and  set  down  by  a  physician,  who  is  supposed  to  be  able  to 
correct  and  interpret  them;  and  the  jury  have  found,  in  the  present 
instance,  that  they  were  full  and  complete,  as  well  as  made  in  good 
faith,  showing  how  they  regarded  them.  It  may  be  that  in  some  re- 
spects they  are  inaccurate  and  open  to  criticism;  but  that  they  are 
misleading,  or  that  the  company  was  induced  by  them  to  accept  a  risk 
which  they  otherwise  would  not,  is  hardly  to  be  credited.  It  is,  there- 
fore, difficult  to  see,  taking  them  all  in  all,  what  real  ground  of  com-^ 
plaint  there  is,  or  upon  what  basis  it  can  be  justly  claimed  that  the 
policy  should  be  forfeited. 

But,  assuming  that,  as  the  case  stands,  the  answers  are  not  all  that 
could  be  desired,  and  are  in  fact  contradictory  and  incomplete,  if  not, 
indeed,  untruthful,  amounting  to  a  breach  of  warranty  avoiding  the 
policy,  as  charged  by  the  defendants,  it  is  contended  by  the  plaintiff 
that  the  company  is  not  in  a  position  to  take  advantage  of  this;  the 
misstatements  of  which  complaint  is  made  and  on  which  a  forfeiture 
is  predicated  being  found  among  those  taken  down  by  the  medical  ex- 
aminer, which,  being  a  part  of  the  application,  as  it  is  claimed,  should 
have  been  attached  to  the  policy  in  compliance  with  the  local  statute 
in  order  to  give  the  company  the  benefit  of  them.  The  statute  which 
is  thus  invoked  is  Act  Pa.  May  11,  1881,  §  1  (P.  L.  20),  which  pro- 
vides that: 

"AH  life  and  fire  insurance  policies  upon  the  lives  or  property  of  persons 
within  this  commonwealth,  whether  issued  by  companies  organized  under  the 
laws  of  this  state,  or  by  foreign  companies  doing  business  therein,  which  con- 
tain any  reference  to  the  application  of  the  insured,  or  the  constitution,  by- 
laws or*  other  rules  of  the  company,  either  as  forming  part  of  the  policy  pr 
contract  between  the  parties  thereto,  or  having  any  bearing  on  said  contract, 
shall  contain  or  have  attached  to  said  policies,  correct  copies  of  the  applica- 
tion, as  signed  by  the  applicant,  and  the  by-laws  referred  to;  and  unless  so 
attached  and  accompanying  the  policy  no  such  application,  constitution  or 
by-laws  shall  be  received  in  evidence,  in  any  controversy  between  the  par- 


Digitized  by 


Google 


PAULHAMtrS  v.  SECURITY  lilFE  A  ANNUITT  GO.  66$ 

ties  to,  or  Interested  In,  the  said  policy,  nor  shall  such  application  or  by-laws 
be  considered  a  part  of  the  policy  or  contract  between  such  parties." 

The  question  whether  the  act  applies  in  the  way  contended  for  de- 
pends upon  the  circumstances.  By  the  terms  of  the  policy  in  contro- 
versy the  statements  and  agreements  in  the  application  therefor  are 
made  a  part  of  the  contract,  and  it  is  also  agreed  in  the  paper  signed 
by  the  insured,  which  is  claimed  by  the  company  to  be  the  real  applica- 
tion in  the  case,  that  the  statements  and  answers  which  there  appear,, 
and  also  those  made  to  the  copipany's  medical  examiner,  "are  warrant- 
ed to  be  full,  complete,  and  true,  and  are  offered  to  the  company  as 
a  consideration  for  the  contract,  which  shall  not  take  effect  until  this 
application  has  been  accepted  by  the  company  at  the  executive  office  in 
Philadelphia,  Pa.,  and  the  first  premium  has  been  paid,"  etc. ;  it  being 
further  declared  in  the  same  connection  that : 

*The  agreements  made  in  this  application  and  contract  applied  for,  taken 
together,  shaU  constitute  the  entire  contract  between  the  parties." 

The  act  of  1881  has  been  frequently  before  the  courts,  and,  while 
there  is  no  reported  case  which  exactly  corresponds  with  the  one  in 
hand,  there  are  some  which  approach  it  closely,  if,  indeed,  they  do  not 
in  effect  rule  it.  Thus,  in  Morris  v.  State  Mutual  Assur.  Co.,  183 
Pa.  563,  39  Atl.  62,  the  medical  examiner's  report  was  not  attached 
to  the  policy  as  a  part  of  the  application,  and  objection  having  been 
made  to  the  right  of  the  company  to  put  it  in  evidence,  in  consequence,, 
or  to  show  the  falsity  of  certain  of  its  statements,  it  was  rejected  by 
the  trial  court,  and  the  application  attached  to  the  policy,  which  had 
been  offered  by  the  plaintiff  and  inadvertently  admitted,  was  also  strick- 
en out  as  not  being  complete  without  it,  all  of  which  was  affirmed  on 
error.  It  is  true  that  the  medical  examiner's  report  in  that  case,  differ- 
ing from  what  we  have  here,  was  on  the  same  sheet  of  paper  as  the 
application  proper,  which  it  followed ;  the  questions  in  both  being  also 
consecutively  numbered.  The  whole  paper,  furthermore,  bore  the 
same  date,  and  was  indorsed  on  the  outside  as  the  application  of  the 
insured ;  and,  in  order  to  take  advantage  of  certain  statements  of  the 
insured  which  appeared  in  the  medical  examiner's  report,  it  was  in 
effect  conceded  by  the  company  in  the  affidavit  of  defense  to  be  a  part 
•  of  the  application.  It  was  with  regard  to  what  so  appeared,  no  doubt, 
that  it  was  said  by  the  Supreme  Court : 

"The  whole  paper  is  clearly  the  application,  and  was  properly  so  con- 
strued." 

I 

I  In  Baldi  v.  Metropolitan  Ins.  Co.,  18  Pa.  Super.  Ct.  599,  the  paper 

in  question  was  also  a  single  sheet,  divided  into  three  parts,  which 
were  severally  designated  as : 

"(A)  Application  to  the  Metropolitan  Life  Insurance  Company."  "(B)  State- 
ments made  to  the  Medical  Examiner,"  and  "(C)  Medical  Examination  and  Re- 
port" 

The  two  parts,  A  and  B,  were  signed  by  the  insured,  but  not  the 
*  part  C,  opposite  to  the  caption  of  which  were  also  the  words,  "No- 

part  of  the  declaration  of  the  applicant."  The  court  below  held  that 
C,  equally  with  A  and  B,  was  a  part  of  the  application,  and  was  there- 
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fore  bound  to  have  been  copied  into  or  attached  to  the  policy,  in 
order  to  be  available  to  the  company.  In  reversing  this,  on  error 
taken,  it  was  said : 

'^Considerable  stress  Is  laid  upon  the  fact  that  the  dause  of  the  policy  rela- 
.  tive  to  the  answers  and  statements  contained  in  the  printed  and  written  ap- 
plication is  not  expressly  limited  to  the  answers  and  statements  contained  in 
A  and  B.  This  is  true ;  but  it  does  not  answer  the  question  for  decision,  name- 
ly, what  is  the  application?  This  question  is  to  be  determined  by  an  inspect 
tion  of  the  paper  itself.  Examining  it  more  criticallyt  we  find  that  part  A 
was  signed  on  January  19,  1896,  by  the  applicant,  and  contains  this  clause: 
*It  Is  hereby  declared  and  warranted  by  tne  undersigned  that  the  answers 
and  statements  contained  in  the  foregoing  application  and  those  made  to  the 
medical  examiner,  as  recorded  in  parts  A  and  B  of  this  sheet,  together  with 
this  declaration,  shall  be  the  basis  and  become  part  of  the  contract  of  insur- 
ance with  the  Metropolitan  Life  Insurance  Company;  .that  they  are  full  and 
true,  and  are  correctly  recorded ;  and  that  no  information  or  statement  not  con- 
tained In  this  application*  (evidently  referring  to  part  A)  *and  In  the  state- 
ments made  to  the  medical  'examiner*  (evidently  referring  to  part  B)  'received 
or  acquired  at  any  time  by  any  person  shall  be  binding  upon  the  company,  or 
shall  modify  or  alter  the  declarations  and  warranties  made  therein.'  Refer- 
ring, now,  to  part  B,  we  find  that  it  is  headed,  'Statements  Made  to  the 
Medical  Examiner  by  Francis  Rlzzo,  M.  D.,  in  Connection  with  Application  on 
Reverse  of  This  Sheet'  It  is  thus  made  a  part  of  the  application.  Constru- 
ing these  two  parts  as  a  connected  whole,  we  find  conclusive  evidence  as  to 
what  answers  and  statements  were  intended  to  be  made  warranties  and  part 
of  the  contract  They  are  the  answers  and  statements  recorded  in  parts  A 
and  B.  These  were  signed  by  the  applicant  Part  C  was  not  The  latter  bears 
date  two  days  after  A  and  B  were  signed,  and  for  aught  that  appears  in  this 
case  may  never  have  been  seen  by  the  applicant  The  medical  examiner  was 
not  his  agent  but  was  selected  by  the  company.  His  declarations,  although 
indorsed  on  the  paper  itself,  could  not  be  offered  in  evidence  against  the 
plaintiff,  in  the  absence  of  extrinsic  evidence  that  they  were  authorized  or  as- 
sented to  by  him.  To  remove  all  doubt  upon  this  point  it  was  expressly  noted 
at  the  head  of  part  C  that  it  was  *no  part  of  the  declaration  of  the  applicant' 
This  operated  to  the  benefit  of  the  insurer,  as  well  as  the  insured.  By  no 
process  of  reasoning  can  it  be  held  that  the  latter  warranted  the  truth  of  the 
answers  and  statements  of  the  medical  examiner  contained  in  part  C.  It 
seems  to  us  equally  clear  that  the  former  [the  Insurer],  in  its  effort  to  com- 
ply with  the  provisions  of  the  act  of  1881,  was  Justified  in  treating  part  C  as 
not  part  of  the  application." 

This  case  bears  on  the  one  in  hand,  not  so  much  in  what  it  decides 
as  in  what  it  recognizes.  All  that  it  expressly  rules  is  that  the  part 
designated  as  C  was  not  carried  into  the  application,  although  on  the- 
same  sheet  with  it,  so  as  to  be  required  to  be  copied  in  or  attached 
to  the  policy.  The  rest,  no  doubt,  is  obiter,  but  of  a  convincing  char- 
acter. It  accepts  without  question  that,  under  practically  the  same  cir- 
cumstances as  we  have  here,  the  statements  made  to  the  medical  ex- 
aminer are  equally  a  part  of  the  application  with  that  which  is  in  terms 
so  designated,  both,  by  direct  reference,  being  made  the  basis  of  the  con- 
tract of  insurance  and  the  statements  contained  in  them  being  included 
in  the  same  warranty.  The  only  possible  distinction  to  be  observed  is 
that  in  that  case  both  bore  the  same  date  and  were  on  the  same  sheet 
of  paper,  where  here  they  are  a  day  apart  and  physically  separate. 

In  Fisher  v.  Life  Association,  188  Pa.  1,  41  Atl.  467,  it  does  not  ap- 
pear whether  the  two  papers  were  separate ;  but  the  statements  made 
to  the  medical  examiner  were  declared  by  the  caption  to  be  supple- 
mental to  and  a  part  of  the  application,  and,  having  been  omitted  from 
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the  policy,  the  application,  which  there  appeared,  was  rejected  as  in- 
complete, and  so  inadmissible. 

In  Nugent  v.  Greenfield  Life  Association,  172  Mass.  278,  52  N.  E. 
440,  under  a  similar  statute,  the  statements  made  to  the  medical  ex- 
aminer by  the  insured  and  signed  by  him  were  recognized,  the  same 
as  in  the  Baldi  Case,  as  forming  a  part  of  the  application,  while  the 
report  of  the  medical  examiner  to  the  company  was  not;  the  two 
papers  so  accepted  as  forming  the  application  being  physically  sepa- 
rate, the  same  as  here. 

So  in  Dimick  v.  Metropolitan  Life  Ins.  Co.,  69  N.  J.  Law,  384,  56 
Atl.  291,  62  L.  R.  A.  774,  and  Holden  v.  Same,  11  App.  Div.  426,  42  N. 
Y.  Supp.  310,  the  policy  having  made  the  answers  and  statements  con- 
tained in  the  application  a  part  of  the  contract  and  declared  them  to  be 
warranties,  and  the  question  arising  as  to  what  constituted  the  applica- 
tion, it  was  held  that  the  statements  made  to  the  company's  medical  ex- 
aminer, signed  by  the  applicant,  and,  with  the  answers  in  the  applica- 
tion proper,  declared  to  be  the  basis  of  the  contract,  the  company 
having  been  guided  thereby  in  accepting  the  risk  and  issuing  the 
policy,  were  to  be  taken  as  forming  a  part  of  the  application,  and  so 
binding  upon  the  insured  by  virtue  of  his  warranty.  And  if  this  is  the 
case  as  respects  the  insured,  it  is  difficult  to  see  why  it  should  not 
equally  be  the  case,  the  positions  being  reversed,  as  respects  the  com- 
pany. 

Assuming,  however,  for  the  sake  of  argument,  that  there  is  nothing 
in  the  cases  cited  which  directly  rules  the  one  in  hand,  independent 
of  authority,  if  that  be  wanting,  it  is  clear  upon  principle  that  the 
statements  made  by  the  insured  to  the  medical  examiner  formed  a 
part  of  the  application  within  the  meaning  of  the  statute.  The  evident 
purpose  of  the  requirement  that  a  copy  of  the  application  shall.be 
contained  in  or  attached  to  the  policy  is  to  disclose  to  the  insured  the 
representations  ;and  statements  with  which  he  is  charged,  affecting 
the  risk,  on  which  the  company  has  relied  in  accepting  his  applica- 
tion and  issuing  a  policy,  and  which  will  have  to  be  met  in  any  con- 
troversy over  it.  It  is  important,  therefore,  as  it  certainly  was  in- 
tended, that,  entering  into  and  forming  a  part  of  the  contract  by^ 
virtue  of  his  warranty  and  the  terms  of  the  policy,  as  his  statements 
in  that  connection  do,  everything  of  which  this  can  be  predicated 
shall  be  there  set  forth.  "It  is  well  known,"  says  Mitchell,  J.,  in  Len- 
nox V.  Insurance  Co.,  165  Pa.  575,  30  Atl.  940,  "that  the  evil  aimed 
at  in  this  legislation  was  the  custom  of  insurance  companies  to  put 
in  their  blank  forms  of  application  long  and  intricate  questions  or 
statements  to  be  answered  by  the  applicant,  usually  in  very  small 
type,  and  the  relevancy  or  materiality  not  always  apparent  to  the  in- 
experienced, and  therefore  liable  to  become  traps  to  catch  even  the 
innocent  unwary.  The  general  intent  was  to  keep  these  statements 
before  the  eyes  of  the  insured,  so  that  he  might  know  his  contract 
and,  if  it  contained  errors,  have  them  rectified  before  it  became  too 
late." 

In  the  case  at  bar,  by  the  terms  of  the  policy  the  application  is 
made  a  part  of  the  contract,  and  the  statements  and  agreements  there- 
in contained  are  declared  to  enter  into  the  consideration.     It  is  also 
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agreed  by  the  applicant  at  the  foot  of  the  first  part  of  the  application 
that  the  statements  and  answers  which  he  there  makes,  as  well  as 
those  made  to  the  company's  medical  examiner,  are  warranted  to  be 
tull,  complete,  and  true,  and  are  offered  to  the  company  as  a  con- 
sideration for  the  contract  of  insurance  applied  for.  The  statements 
made  by  the  applicant  himself  direct,  as  well  as  those  made  to  and 
set  down  by  the  company's  medical  examiner,  are  thus  linked  to- 
gether, and  go  before  the  company  as  the  basis  of  the  policy  to  be  is- 
sued. If  they  were  on  different  halves  of  the  same  sheet,  and  bore 
the  same  date,  it  would  be  practically  impossible  to  distinguish  the 
case  from  that  of  Morris  v.  Insurance  Co.,  183  Pa.  563,  39  Atl.  52; 
the  further  circumstance  that  the  two  were  run  together  there  by  a 
serial  numbering  of  the  questions  being  immaterial.  But  the  differ- 
ence here  in  date  is  but  a  day,  one  being  dated  December  11th  and 
the  other  December  12th,  making  them  substantially  the  same;  and 
the  fact  that  they  are  physically  detached  and  appear  on  two  separate 
pieces  of  paper  is  of  little  consequence  when  the  purpose  and  use 
to  be  made  of  them  are  considered.  Both  are  signed  by  the  applicant, 
thus  to  that  extent  fulfilling  the  requirement  of  the  statute ;  and  both 
by  the  terms  of  the  warranty  are  made  a  part  of  the  contract  in  case 
the  application  is  accepted  and  a  policy  issued.  Both  being  thus  put 
on  a  par,  and  being  of  equal  importance  to  the  insured,  as  well  as  to 
the  company,  it  does  violence  to  them  to  separate  them,  and  to  assert 
that  one  of  them  is  the  application  of  the  insured  and  the  other  forms 
no  part  of  it.  It  is  of  some  significance,  also,  that  in  the  directions 
given  by  the  company  on  the  margin  of  the  medical  examiner's  re- 
port it  is  said,  "For  any  additional  information  which  you  may  wish 
to  convey  concerning  the  applicant,  give  full  details  on  the  reverse 
side  of  this  applicationy"  and  that,  on  the  reverse  of  the  same  sheet, 
under  the  head  of  "Family  Physician's  Certificate,"  the  first  question 
is,  "How  lone^  have  you  known  the  party  whose  life  is  proposed  for 
insurance  in  tne  foregoing  application  ?" — the  company  thus  unmistak- 
ably indicating  on  the  face  of  the  paper  the  idea  which  they  had  of  it. 
But  without  dwelling  upon  that,  and  independently  of  it,  the  state- 
ments made  by  the  insured  to  the  medical  examiner,  as  well  as  those 
which  he  himself  set  down,  both  being  signed  by  him  and  warranted 
to  be  true,  and  both  by  his  direct  authority  and  sanction  thus  going 
in  to  the  company  as  the  basis  of  the  insurance  applied  for,  are  to  be 
taken  as  together  constituting  the  application  on  which  the  risk  was 
accepted  and  the  policy  issued,  and  were  therefore  required  by  the  stat- 
ute to  be  indorsed  on  or  attached  to  it,  the  one  as  much  as  the  other ; 
which  not  having  been  done,  the  company  is  not  entitled  to  take  ad- 
vantage of  anything  which  appears  in  either  of  them. 

It  is  said,  however,  that  the  medical  examiner's  report  was  offered 
in  evidence  by  the  plaintiff,  and  that,  having  been  brought  into  the 
case  in  that  way,  the  defendants  are  entitled  to  make  use  of  it  for 
any  relevant  purpose.  But  the  case  is  now  before  the  court  on  a 
motion  for  judgment  on  the  verdict,  and  we  are  not  concerned,  there- 
fore, with  how  the  medical  examiner's  report  got  in,  but  only  with 
the  legal  effect  to  be  given  to  it  under  the  facts  reported.  If  any 
inquiry,  moreover,  of  this  kind,  were  open  to  be  entered  upon,  a  re- 


Digitized  by 


Google 


BAN  JOAQUIN  A  KINGS  B.  O.  A  I.  GO.  Y.  STANISLAUS  OOUNTY.         667 

sort  to  the  record  would  show  that  this  report  was  only  oiFercd  after 
the  court,  against  the  objection  of  the  plaintiff,  had  required  the  in- 
complete application  attached  to  the  policy  to  be  offered  along  with 
that  instrument,  thereby  opening  the  door  for  the  evidence  which  fol- 
Idwed  with  regard  to  the  untruthfulness  of  certain  statements  con- 
tained in  it,  to  counteract  which  the  plaintiff  was  compelled  to  put 
in  the  medical  examiner's  report,  whidi.the  defendants  at  once  took 
advantage  of,  all  of  which,  however,  before  the  case  closed,  the 
plaintiff  moved  to  strike  out  as  irrelevant  and  inadmissible,  which 
should  have  been  granted,  according;  to  the  view  now  taken.  Upon 
any  such  inquiry,  therefore,  the  advantage  would  not  lie  with  the 
defendants,  and,  on  the  contrary,  it  would  merely  serve  to  show  that, 
had  the  case  been  tried  by  the  court  as  it  should  have  been,  it  would 
have  stopped  with  the  prima  facie  case  made  out  by  the  policy,  the 
proofs  of  death,  and  the  evidence  of  nonpayment,  upon  which  a 
verdict  would  have  had  to  be  directed  for  the  plaintiff.  But,  as  al- 
ready stated,  the  jury  having  found  the  material  facts,  the  only  ques- 
tion at  this  time  is  the  judgment  to  be  entered  on  them.  The  mere 
circumstance  that  the  medical  examiner's  report  is  returned  among 
them  does  not  determine  the  use  that  can  be  made  of  or  the  effect 
that  can  be  given  to  it;  the  competency  of  it,  as  a  matter  of  law,  to 
affect  the  policy,  having  been  by  no  means  thereby  conceded.  Prov. 
Sav.  Life  Assur.  Soc.  v.  Beyer,  67  S.  W.  827,  23  Ky.  Law  Rep.  2460 ; 
Pitcaim  v.  Hiss,  126  Fed.  110,  61  C.  C.  A.  657.  This  is  to  be  de- 
cided by  all  the  facts  found  by  the  jury,  and  it  appearing  therefrom 
that,  in  disregard  of  the  statute,  a  copy  of  the  medical  examiner's 
report,  forming  a  part  of  the  application,  was  not  attached  to  the 
policy,  the  statements  of  the  insured  therein  contained  are  not  to  be 
considered  as  entering  into  the  contract  of  insurance,  nor  can  they 
or  those  of  the  so-called  application,  indorsed  on  the  policy,  be  resorted 
to  by  the  company  to  make  out  the  breach  of  warranty  which  is  re- 
lied on. 

Judgment  is  therefore  directed  to  be  entered  on  the  verdict  in  favor 
of  the  plaintiff  in  the  sum  of  $3,211.89,  with  interest  from  January 
16,  1908,  and  costs. 


SAN  JOAQUIN  ft  KINGS  RIVER  CANAL  &  IRRIGATION  CX).,  Inc.,  v. 

I  STANISLAUS  COUNTY  et  al. 

(arcuit  Court,  N.  D.  Canfornia.    June  29,  1908.) 

No.  14,554. 

1.  Watkrb  awd  Water  Coxtbskb  —  Ibrigatiow  Cohpaniks  ^  Rsqulation  of 
Rates  by  Counties— Oalifornia  Statute. 

Under  Act  Cal.  March  12,  1885  (St  1885,  p.  95,  c.  115),  which  pro- 
vides that  the  boards  of  supervisors  of  the  several  counties  of  the  state 
■hall  estimate  as  near  as  may  be  the  value  of  the  canals,  ditches,  flumes, 
water  ways,  and  all  other  property  actually  used  and  useful  in  the  ap- 
propriation and  furnishing  of  water  for  sale  in  the  county  by  any  Irri- 
gation company,  etc.,  and  in  like  manner  to  estimate  the  annual  reason- 
able expenses  of  such  company.  Including  the  cost  of  repairs,  and  to  es- 
tablish maximum  rates  of  charge  for  water  by  such  company  such  that 
Its  net  annual  receipts  and  profits  shall  be  not  less  than  6  nor  more  than 
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18  per  cent,  upon  tbe  said  value  of  the  property,  when  In  making  such 
estimate  a  deduction  is  made  for  deterioration  of  the  plant  from  year  to 
year,  an  allowance  should  be  made  for  such  deduction  and  added  to  the 
annual  income  in  fixing  the  rates  of  charge  to  cover  the  cost  to  the  com- 
pany of  renewal  or  reconstruction. 

2.   SAlfE. 

In  the  fixing  of  such  rates  of  charge  by  the  boards  of  different  counties 
in  which  the  water  is  suppUed  by  the  same  canal,  under  tiie  established 
construction  that  the  statute  entitles  the  company  to  a  net  profit  of  not 
less  than  6  per  cent  on  the  value  of  its  entire  plant,  and  that  its  earn- 
ings in  all  of  the  counties  must  be  taken  into  consideration  in  determin- 
ing the  reasonableness  or  legality  of  any  particular  rate,  the  distance  of 
each  county  from  the  head  of  the  canal  and  the  consequent  loss  of  water 
from  seepage  and  evaporation  should  be  taken  Into  account,  and  as  be- 
tween the  respective  counties  the  higher  charge  should  be  authorized  by 
the  one  having  the  longest  flow. 

8.  Injunction— Subject  of^Relief— Public  Board— Avoiding  MuLTiPLicmr 
OF  Suits. 

A  court  of  equity  has  Jurisdiction  of  a  suit  by  an  irrigation  company 
to  enjoin  the  boards  of  supervisors  of  the  resi^ective  counties  throu^ 
which  its  canal  extends  from  enforcing  rates  fixed  by  them  under  the 
California  statute,  which  it  is  alleged  do  not  enable  the  company  to  earn 
In  the  aggregate  the  income  to  which  it  is  entitled  under  the  statute,  and 
to  determine  in  a  single  suit  the  legality  of  such  rates,  on  the  ground  of 
avoiding  a  multiplicity  of  suits. 

4.  Samb—Pbeliminabt  Injunction. 

A  bill  and  the  showing  made  thereunder  held  sufficient  to  entitle  an  Ir- 
rigation company  to  a  preliminary  injunction  to  restrain  tlie  boards  of 
supervisors  of  counties  through  which  its  canal  extends,  and  in  which  it 
furnishes  water  to  consumers,  from  enforcing  rates  of  charge  esttiblished 
by  them  until  the  legality  of  such  rates  could  be  determined,  on  the  giv- 
ing of  a  bond  to  secure  the  repayment  of  any  charges  collected  which 
should  finally  be  held  illegal. 

In  Equity.    On  motion  for  preliminary  injunction. 

Frank  H.  Short,  Garret  W.  McEnemey,  W.  B.  Treadwell,  and  Ed- 
ward F.  Treadwell,  for  complainant. 

L.  J.  Maddux,  for  county  of  Stanislaus. 

M.  F.  McCormick,  for  counties  of  Fresno  and  Mercei 

MORROW,  Circuit  Judge.  In  1896  the  San  Joaquin  &  Kings  River 
Canal  &  Irrigation  Company,  a  California  corporation,  and  the  prede- 
cessor in  interest  of  the  complainant,  a  Nevada  corporation,  brought 
suit  in  this. court  to  enjoin  the  enforcement  of  an  order  of  the  board 
of  supervisors  of  Stanislaus  county,  fixing  the  rates  to  be  charged  by 
the  complainant  for  water  distributed  by  it  in  said  county.  The  com- 
plainant in  its  bill  referred  to  the  laws  of  the  state  of  California 
under  which  it  was  organized,  and  set  up  certain  facts  concerning 
the  value  of  the  property  embraced  in  its  canal  system,  and  averred 
that  the  rates  so  fixed  by  the  board  of  supervisors  were  grossly  un- 
fair and  unreasonable,  and,  as  applied  to  the  complainant's  business, 
would  deprive  it  of  its  property  without  due  process  of  law,  and  would 
deny  to  it  the  equal  protection  of  the  laws.  Upon  a  final  hearing  had 
in  1902,  a  decree  was  entered  in  favor  of  the  complainant.  San 
Joaquin  &  Kings  River  C.  &  I.  Co.  v.  Stanislaus  County  (C.  C.)  113 
Fed.  930.    The  defendant  took  an  appeal  from  this  decree  direct  to  the 


Digitized  by 


Google 


SAN  JOAQUIN  A  KINGS  B.  O.  A  I.  CO.  Y.  STANISLAUS  COUNTT.         569 

Supreme  Court  of  the  United  States,  upon  the  constitutional  question 
involved.  In  that  court  the  provisions  of  the  laws  of  the  state  under 
which  the  complainant  was  organized  and  was  continuing  to  do  busi- 
ness were  discussed,  and  the  rights  of  the  complainant  under  such 
acts  considered  and  as  far  as  necessary  determined.  The  fact  was 
also  referred  to  that  complainant's  canal  extended  through  the  coun- 
ties of  Fresno  and  Merced,  as  well  as  into  the  county  of  Stanislaus, 
and  it  was  held  that  the  rates  fixed  by  Fresno  and  Merced  counties . 
were  elements  to  be  considered  in  determining  whether  the  rates  fixed 
by  Stanislaus  county  were  reasonable  and  just.  The  opinion  of  the 
court  concluded  with  this  observation : 

**Hereafter,  in  case  the  <]»ther  counties  should  fix  rates  iii  such  maoner  that, 
taken  as  a  whole,  the  rates  in  the  three  counties  would  not  insure  an  income 
of  at  least  6  per  cent.,  as  provided  in  the  act  of  1885  (St  1885,  p.  95,  c.  115), 
the  company  would,  of  course,  not  be  bound  to  accept  such  rates,  and  a  decree 
in  this  case  would  not  bind  It  in  regard  to  the  propriety  of  rates  for  the  future, 
as  fixed  by  the  ordinance  of  1896  for  the  county  of  Stanislaus." 

The  decision  of  the  court  directed  that  the  judgment  of  the  Circuit 
Court  should  be  reversed,  and  the  bill  dismissed,  without  prejudice. 
Stanislaus  County  v.  San  Joaquin  C.  &  I.  Co.,  192  U.  S.  201,  24  Sup. 
Ct.  241,  48  L.  Ed.  406.  On  September  19,  1907,  the  complainant,  fol- 
lowing the  decision  of  the  Supreme  Court  that  Fresno  and  Merced 
counties  were  necessary,  if  not  indispensable,  parties  to  the  contro- 
versy, filed  the  present  bill  against  the  boards  of  supervisors  of  the 
counties  of  Fresno,  Merced,  and  Stanislaus.  The  jurisdiction  of  this 
court  is  based  upon  diverse  citizenship,  also  upon  the  claim  that  the 
case  involves  the  construction  or  application  of  the  Constitution  of  the 
United  States.^  The  equity  jurisdiction  of  the  court  is  invoked  to 
avoid  a  multiplicity  of  suits.  The  general  object  of  the  bill  is  to  have 
it  judicially  determined:  That  certain  rates  fixed  by  the  supervisors 
of  the  counties  of  Merced,  Fresno,  and  Stanislaus  for  the  sale,  rental, 
and  distribution  of  water  by  the  complainant  to  the  inhabitants  of  said 
counties,  do  not,  as  a  whole,  furnish  the  return  for  the  use  of  its 
property 'as  provided  by  law;  that  the  rates  are  therefore  unreasonable 
and  such  as  to  deprive  complainant  of  its  property  without  due  process 
of  law  and  without  just  compensation.  The  present  proceeding  is 
upon  an  order,  based  upon  the  verified  bill  and  affidavits,  that  defend- 
ants show  cause  why  an  injunction  pendente  lite  should  not  issue,  re- 
straining them,  during  the  pendency  of  this  suit,  and  until  the  further 
order  of  this  court,  from  enforcing  the  orders  fixing  the  rates  for  the 
sale,  rental,  and  distribution  of  water  mentioned  in  the  bill  of  com- 
plaint. 

The  defendants  have  answered  the  order  to  show  cause  by  affidavits 
setting  forth  certain  facts  which  do  not  materially  controvert  the 
facts  set  up  by  complainant  in  its  bill,  but  which  it  is  contended  justi- 
fied the  board  of  supervisors  in  making  the  orders  fixing  the  rates 
which  are  the  subjects  of  controversy. 

It  IS  alleged  in  the  bill  of  complaint:  That  the  complainant  owns 
and  maintains  A  system  of  canals  and  works  for  the  purpose  of  divert- 
ing, carrying,  and  distributing  water  in  the  counties  of  Fresno,  Merced, 
and  Stanislaus;  that  said  canals  and  works  head  on  the  San  Joaquin 
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river  at  its  junction  with  the  Fresno  slough  in  the  county  of  Fresno, 
and  thence,  running  through  said  counties  of  Fresno  and  Merced, 
enter  and  terminate  in  the  county  of  Stanislaus;  and  that  it  has  the 
right  to  divert  from  said  San  Joaquin  river  and  into  said  canals  not  less 
than  760  cubic  feet  of  water  per  second,  when  there  is  so  much  water 
flowing  in  said  river  at  complainant's  head  works,  and,  when  less  than 
that  quantity  is  there  flowing,  then. all  the  waters  flowing  in  said  river. 
The  boards  of  supervisors  of  the  several  counties  of  the  state  arc 
required,  under  the  act  of  the  Legislature  of  the  state,  approved  March 
12,  1885  (St.  1885,  p.  95,  c.  115),  to  estimate  as  near  as  may  be  the 
value  of  the  canals,  ditches,  flumes,  waterways,  and  all  other  property 
actually  used  and  useful  in  the  appropriation  and  furnishing  of  water 
by  persons,  companies,  or  corporations  for  sale,  rental,  or  distribu- 
tion to  the  inhabitants  in  the  several  counties  of  the  state,  and  in  like 
manner  to  estimate  the  annual  reasonable  expenses  of  such  persons, 
companies,  or  corporations,  including  the  cost  of  repairs,  management, 
and  operating  such  works.  Upon  these  estimates  the  boards  of  super- 
visors are  authorized,  under  section  2  of  the  act,  to  establish  maximum 
rates  at  which  water  shall  be  sold,  rented,  or  distributed.  The  rates 
are  required,  under  section  5,  to  produce  a  net  income  of  not  less  than 
6  nor  more  than  18  per  cent,  per  annum  upon  the  value  of  the 
property  used  and  useful  in  furnishing  such  water.  In  pursuance  of 
this  requirement  of  the  statute,  the  boards  of  supervisors  in  Fresno, 
Merced,  and  Stanislaus  counties  estimated  the  .value  of  complainant's 
property  in  each  of  said  counties  for  the  year  1907,  and  also  the  annual 
reasonable  expenses  of  maintaining  such  property  in  said  counties 
in  furnishing  the  inhabitants  with  water  for  irrigation  purposes  during 
said  year.    These  estimates  were  as  follows : 

Value  of  property  in  Fresno  county $    116,250  00 

Value  of  property  In  Merced  county 750,000  00 

Value  of  property  in  Stanislaus  county . . .  •• 335,456  32 

Total  in  three  counties $1,201,706  32 

The  boards  of  supervisors  of  the  three  counties,  as  authorized  and 
required  by  section  2  of  the  act,  fixed  the  maximum  rates  which  com- 
plainant might  charge  the  inhabitants  of  the  counties  for  each  and 
every  kind  of  irrigation,  as  follows:  In  Fresno  county  85  cents  per 
acre  per  annum,  in  Merced  county  $1.65  per  acre  per  annum,  and  in 
Stanislaus  county  $1.50  per  acre  per  annum.  It  is  alleged  in  the  com- 
plaint that  the  greatest  area  for  irrigation  which  complainant  or  its 
predecessor  has  ever  furnished  or  been  called  upon  to  furnish  in  said 
counties  is  103,980  acres,  as  follows:  In  Fresno  county  39.928  acres, 
in  Merced  county  52,379  acres,  and  in  Stanislaus  county  11,673  acres. 

The  income  from  complainant's  property  in  these  three  counties, 
based  upon  the  areas  stated  and  the  rates  fixed  by  the  boards  of  super- 
visors, is  as  follows: 

Income : 

In    Fresno   Ck)unty 133,938  80 

In  Merced  county 86.425  85 

In  Stanislaus  county ••...      17,509  50 

$137,873  65 
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Estimated  reasonable  annual  expenses: 

In  Fresno  coanty $21,750  00 

In  Merced  county 37,000  00 

In  Stanislaus  county 35.000  00 

$93,750  00 

Deducting  the  estimated  expenses  from  the  estimated  income,  the 
result  as  a  whole  is  a  net  annual  income  of  $44,123.65,  or  3.67  per 
cent,  on  the  estimated  value  of  the  property  as  determined  by  the 
boards  of  supervisors. 

But  complainant  claims  the  right  to  have  the  equivalent  of  not  less 
than  6  per  cent,  per  annum  on  the  reasonable  value  of  its  property 
under  the  provisions  of  section  5  of  the  act  This  section  provides  as 
follows ; 

''Said  boards  of  supervisors,  in  fixing  such  rates,  shall,  as  near  as  may  be, 
so  adjust  them  that  the  net  annual  receipts  and  profits  thereof  to  the  said 
persons,  companies,  associations^  and  corporations  so  furnishing  such  water 
to  such  inhabitants  shall  not  be  less  thah  six  nor  more  than  eighteen  per  cent, 
upon  the  said  value  of  the  canals,  ditches,  flumes,  chutes,  and  all  other  prop- 
erty actually  used  and  useful  to  the  appropriation  and  furnishing  of  such  wa- 
ter of  each  of  such  persons,  companies,  associations  and  corporations." 

If  the  complainant  is  entitled  to  receive  a  net  income  from  its  prop- 
erty of  not  less  than  6  per  cent,  per  annum,  as  provided  by  the  statute, 
and  the  valuations  fixed  by  the  boards  of  supervisors  are  correct,  then 
the  rates  fixed  by  such  boards  and  which  are  the  subject  of  contro- 
versy do  not  give  the  complainant  a  fair,  just,  or  reasonable  return 
upon  the  value  of  its  property  as  a  whole,  and  such  rates  have  the 
effect  to  deprive  the  complainant  of  its  property  without  due  process 
of  law.  Spring  Valley  Waterworks  v.  City  and  County  of  San 
Francisco  (C.  C.)  124  Fed.  574,  601;  Consolidated  Gas  Co.  v.  City  of 
New  York  (C.  C.)  157  Fed.  849,  879.  But  this  is  not  all.  The  esti- 
mated reasonable  annual  expenses  of  the  complainant  in  operating  its 
canal  system,  so  far  as  relates  to  the  county  of  Stanislaus,  is,  as  has 
been  stated,  the  sum  of  $36,000.  The  maximum  rate  to  be  charged  for 
water  is  $1.50  per  acre  per  annum.  The  number  of  acres  irrigated 
in  that  county  is  11,673.  The  complainant's  income  in  Stanislaus 
county  would  therefore  be  $17,509.60;  as  above  stated,  or  $17,490.50 
less  than  the  estimated  Expense  as  determined  by  the  board  of  super- 
visors. It  cannot  be  that  complainant  is  required  to  deliver  water  at 
a  loss,  but  that  appears  to  be  the  position  taken  by  the  board  of  super- 
visors of  Stanislaus  county,  if  any  reliance  can  be  placed  upon  the 
.  official  estimates  placed  before  the  court  upon  the  hearing.  It  is  true 
that  upon  the  argument  counsel  for  Stanislaus  county  denied  that  this 
estimate  of  expense  for  Stanislaus  county  is  correct  and  claimed  that 
it  referred  to  the  expense  of  the  complainant's  canal  system  in  all 
three  counties.  If  this  is  so,  then  no  estimate  has  been  made  by  the 
board  of  supervisors  of  Stanislaus  county  of  the  expense  of  complain- 
ant's canal  system  in  that  county,  and  there  was  therefore  no  basis 
upon  which  they  could  fix  a  valid  rate  for  that  county. 

The  estimate  of  valuation  made  by  the  board  of  supervisors  of 
Stanislaus  county  appears  to  be  based  upon  a  report  made  to  the  board 
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of  supervisors  by  Charles  E.  Sloan,  a  civil  mining  and  construction 
engineer.    In  this  report  he  says : 

'That  In  June,  1907,  he  made  a  tboroogh  and  extensive  examination  of  the 
canals  and  works  of  the  complainant  actually  used  by  complainant  for  the 
appropriation  and  furnishing  of  water  to  the  inhabitants  of  the  county  of 
Stanislaus ;  that  said  examination  was  made  for  the  purpose  of  estimating  the 
present  value  of  said  canals  and  works  and  the  annual  reasonable  expenses 
incurred  by  complainant  in  supplying  water  to  the  Inhabitants  of  said  county 
of  Stanislaus,  which  said  expenses  Include  the  cost  of  repairs,  management 
and  operation  of  said  canals  and  works ;  *  *  *  that  the  said  examination 
was  made  by  minutely  examining  every  part  of  said  canal  works  from  the 
beginning  to  the  end,  and  estimating  the  cost  of  materials,  labor  and  prop- 
erty of  said  canal  in  accordance  with  the  present  day  prices,  and  the  deduct- 
ing  for  depreciation  to  obtain  the  present  value;  that  said  detailed  report, 
which  is  hereinafter  set  forth  and  made  a  part  of  this  affidavit,  shows  that  the 
present  cost  of  said  canals  and  works  is  four  hundred  thirteen  thousand  three 
hundred  six  and  sa/ioo  ($413,306.32);  •  •  •  that  after  subtracting  for  de- 
preciation, the  present  value  is  estimated  to  be  three  hundred  thirty-five  thou- 
sand four  hundred  flfty-six  and  «»/ioo  ($335,456.62)." 

The  report  attached  to  the  affidavit  contains  a  detailed  statement  of 
the  quantity  of  earth  work  in  cubic  yards,  the  quantity  of  lumber  in 
feet,  telephones,  station  building,  dredger,  scrapers,  plows,  tools,  etc., 
horses,  harness,  and  wagons,  scows,  skiffs,  etc.,  engineering,  superin- 
tendency,  and  incidentals.  The  cost  of  the  material  and  work  is  stated 
as  being  $413,306.32,  but  from  this  sum  the  engineer  deducts  $77,- 
849.70  for  deterioration  in  the  value  of  materials.  For  deterioration 
in  lumber,  carpenter  work,  nails,  and  iron  he  deducts  $47,849.70,  and 
for  deterioration  in  earth  work  he  deducts  $30,000,  making  a  total  of. 
$77,849.70,  leaving  complainant's  plant  useful  for  Stanislaus  county 
valued  at  $336,456.62.  Whether  there  is  such  a  deterioration  in 
the  value  of  the  plant  is  an  issue  that  cannot  be  determined  upon 
affidavits,  and  need  not  be  determined  upon  this  hearing,  as  the  esti- 
mate of  value  made  by  the  board  of  supervisors  of  Stanislaus  county 
has  taken  this  deterioration  into  account  and  is  the  net  valuation  after 
deducting  for  deterioration  that  enters  into  the  total  valuation  of  the 
whole  plant  at  $1,201,706.32  for  the  three  counties,  and  upon  which 
the  rates  fixed  yield  the  complainant  an  income  of  only  3.67  per  cent 
per  annum.  But  if  we  admit  the  claim  of  deterioration,  it  has  this  as- 
pect to  be  considered:  That  if -a  deduction  is  to  be  made  from  the 
value  of  the  plant  on  this  account,  then  an  allowance  should  be  made 
for  such  deduction  and  added  to  the  annual  income,  to  enable  the 
complainant  to  renew  and  reconstruct  so  as  to  preserve  the  integrity 
of  the  plant.  If  this  is  not  done,  and  the  deterioration  continues  from 
year  to  year,  as  it  will,  and  the  rates  are  reduced  accordingly  each 
year,  both  will  eventually  decline  to  a  vanishing  point.  For  example, 
suppose  the  value  of  the  plant  last  year  was  $1,000,000,  and  the  rates 
fixed  yield  a  net  income  of  6  per  cent.,  or  $60,000,  without  any  allow- 
ance whatever  for  deterioration.  The  value  of  the  plant  this  year  is 
$1,000,000,  less  a  deduction  for  deterioration  of,  say,  5  per  cent,  or 
$50,000.  Deducting  that  amount  from  $1,000,000,  we  have  $950,000 
as  the  value  of  the  plant  upon  which  the  income  of  6  per  cent.,  or 
$57,000,  is  to  be  allowed.  If  this  method  of  deducting  for  deterioration 
from  year  to  year  be  carried  on  long  enough  without  any  provisions 
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being  made  for  renewal  or  reconstruction,  the  plant  and  its  income  will, 
of  course,  eventually  disappear.  To  avoid  this  result  there  should  be 
a  reasonable  provision  for  renewal  or  reconstruction  work,  such  as 
is  now  always  provided  for  in  the  operation  of  any  well-conducted 
manufacturing  plant,  and  sanctioned  by  the  courts  in  determining  the 
reasonableness  of  rates  fixed  by  public  service  corporations.  San 
Diego  Land  Company  v.  National  City,  174  U.  S.  739,  757,  19  Sup. 
Ct.  804,  43  L.  Ed.  1154;  Stanislaus  County  v.  San  Joaquin  C.  &  I. 
Co,  192  U.  S.  201,  216,  24  'Sup.  Ct.  241,  48  L.  Ed.  406.  It  follows  that 
if  there  is  such  deterioration  goin^  on  in  plaintiff's  works  as  claimed 
by  the  defendants,  and  no  provision  is  made  for  renewal  or  recon- 
struction, as  there  is  not  in  the  estimates  before  the  court,  then  the 
rates  fixed  by  them,  which  yield  an  income  of  only  3.67  per  cent,  per 
annum,  are  still  further  unreasonable  and  imjust,  for  this  reason,  if  for 
■no  other. 

There  is  still  another  feature  of  this  case  to  be  considered,  and  that 
is  the  relative  cost  of  delivering  the  water,  through  complainant's 
canals  to  the  inhabitants  of  the  three  counties.  As  before  stated, 
the  head  works  of  complainant's  canal  system  are  in  Fresno  county. 
It  runs  through  Fresno  county  in,  the  direction  of  Merced  county, 
through  Merced  county,  into  Stanislaus  county. 

It  is  alleged  in  the  complaint  that  complainant  is  in  possession  of 
and  is  able  to  furnish  at  the  head  of  its  system  of  canals  760  cubic 
feet  of  water  per  second ;  but,  owing  to  the  necessary  evaporation  and 
seepage  of  water  in  said  canals,  .1243  of  said  water  is  lost  in  deliver- 
ing the  same  in  said  county  of  Fresno,  .339  of  said  water  is  lost  in 
delivering  the  same  in  said  county  of  Merced,  and  .5367  of  said  water 
is  lost  in  delivering  the  same  in  said  county  of  Stanislaus. 

The  affidavit  of  J.  D.  Schuyler,  a  civil  engineer,  states  that  in  1904 
he  made  an  exammation  of  complainant's  canal  for  the  purpose  of 
determining  generally  the  loss  by  seepage.  His  conclusions  were  that  if 
1,000  second- feet  (that  is,  cubic  feet  per  second),  which  he  says  is  about 
the  capacity  of  said  canal,  were  admitted  at  the  head,  the  average  loss  by 
seepage  in  the  first  30  miles  would  approximately  be  about  10  second- 
feet  per  mile,  in  the  next  25  miles  about  7  second-feet  per  mile,  and 
in  the  last  6  miles  about  5  second-feet  per  mile.  He  concludes  that 
it  would  be  necessary  to  turn  into  the  said  canal  at  its  head  not  less 
than  400  second-feet  in  order  that  any  water  should  reach  Stanis- 
laus county,  and  that,  if  600  feet  should  be  turned  in  at  the  head,  not 
more  than  150  second-feet  would  reach  the  lower  end.  This  loss, 
whatever  it  may  be,  would  seem  to  indicate  that  complainant  ought 
not  to  be  required  to  deliver  water  in  Stanislaus  county  for  a  less  rate 
than  in  Merced  county,  which  is  nearer  the  head  works;  but  this  is 
precisely  what  the  rate  fixed  in  Stanislaus  county  requires.  The  rate 
fixed  in  the  latter  county  is  $1.50  per  acre  per  annum,  while  the  rate 
fixed  in  Merced  county  is  $1.65  per  acre  per  annum.  The  service 
rendered  by  complainant  to  the  inhabitants  of  Stanislaus  county  in  the 
delivery  of  water  to  them  by  an  open  canal,  at  a  distance  of  60  or  70 
miles  from  the  head  works,  must,  all  things  considered,  be  of  greater 
value  than  a  like  service  rendered  to  the  inhabitants  of  Merced  coun- 
ty, at  a  distance  of  30  to  60  miles  from  the  head  works,  and  if  the 
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rate  of  $1.66  fixed  for  the  latter  service  is  reasonable  and  just,  it  would 
seem  that  the  rate  of  $1.50  fixed  for  the  former  service  was  unreason- 
able and  unjust  in  not  providing  the  complainant  a  reasonable  com- 
pensation for  the  service  rendered. 

This  view  is  further  confirmed  by  the  fact  that  the  board  of  super- 
visors of  Merced  county  have  fixed  the  rate  for  that  county  at  $1.66 
per  acre  per  annum,  while  the  board  of  supervisors  of  Fresno  county, 
where  the  head  works  are  located,  have  fixed  the  rate  at  85  cents  per 
acre  per  annum,  showing  that  in  the  judgment  of  the  former  board 
the  complainant  was  entitled  to  receive  a  higher  rate  for  the  service 
of  delivering  water  in  Merced  county  than  for  a  similar  service  in 
Fresno  county.  These  comparisons  indicate  that  the  controversy  turns 
mainly  upon  the  reasonableness  of  the  rates  fixed  in  Stanislaus  county. 
Indeed,  it  was  admitted  upon  the  hearing  that  the  complainant  had  no 
substantial  controversy  with  the  boards  of  supervisors  of  either  the 
counties  of  Fresno  or  Merced  individually ;  but,  under  the  decision  of 
the  Supreme  Court  of  the  United  States,  the  complainant  cannot  ig- 
nore those  two  counties  in  having  it  judicially  determined  whether  it 
is  being  deprived  of  an  income  to  which  it  is  entitled  under  the  law, 
and,  if  so,  to  what  extent,  if  any,  either  of  the  counties  is  at  fault. 
This  appears  to  be  a  difficult  question.  The  Supreme  Court,  in  refer- 
ring to  it,  said : 

"Exactly  how  the  question  may  be  hereafter  determined  as  to  the  percent- 
age of  income,  where  there  are  three  different  boards  of  supervisors  who  may 
fix  rates  for  the  respective  counties,  each  differing  from  the  other,  is  not  made 
eiear  by  the  statate." 

It  certainly  cannot  be  determined  upon  the  present  hearing.  The 
question  now  before  the  court  is  whether,  upon  the  showing  made, 
the  complainant  has  made  out  a  sufficient  case  to  entitle  it  to  an  injunc- 
tion to  preserve  the  status  quo  until  the  case  can  be  heard  upon  the 
merits,  and  in  reaching  a  conclusion  upon  that  question  thcT  court 
must  consider  the  case  as  a  whole.  The  argument  upon  the  hearing 
took  a  wide  ran^e,  touching  questions  that  can  only  be  determined  up- 
on the  final  hearing. 

Whether  complainant  is  entitled  to  an  injunction  pending  litiga- 
tion is  comparatively  a  narrow  question.  In  Glascott  v.  Lang,  3  Myl. 
&  C.  451,  455,  Lord  Chancellor  Cottenham  said  : 

"In  looking  through  the  pleadings  and  the  evidence,  for  the  purpose  of  an 
injunction,  it  is  not  necessary  that  the  court  should  find  a  case  which  would 
entitle  the  plaintiff  to  relief  at  all  events.  It  is  quite  sufficient  if  the  court 
finds,  upon  the  pleadings  and  upon  the  evidence,  a  case  which  makes  the 
transaction  a  proper  subject  of  investigation  in  a  court  of  equity." 

In  Hadden  v.  Dooley,  74  Fed.  429,  431,  20  C.  C.  A.  494,  Judge 
Shipman,  in  the  Circuit  Court  of  Appeals  for  the  Second  Circuit, 
said : 

"When  the  questions  which  naturally  arise  upon  the  transactions  make 
them  a  proper  subject  for  deliberate  examination,  if  a  stay  of  proceedings 
will  not  result  In  too  great  injury  to  the  defendants,  it  is  proper  'to  preserve 
the  existing  state  of  things  until  the  rights  of  the  parties  can  be  fairly  and 
fully  investigated  and  determined'  by  evidence  and  proofs  which  have  the 
merit  of  accuracy." 
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In  City  of  Newton  v.  Levis,  79  Fed.  715,  25  C.  C.  A.  161,  Judge 
Sanborn,  in  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  de- 
clared a  rule  respecting  the  granting  of  preliminary  injunctions  which 
has  since  been  so  often  cited  with  approval  by  other  courts  that  it 
may  be  deemed  to  have  become  the  established  law  upon  the  subject. 
He  says: 

"The  controlling  reason  for  the  existence  of  the  right  to  issue  a  preliminary 
injunction  is  that  the  court  may  thereby  prevent  such  a  change  of  the  con- 
ditions and  relations  of  the  persons  and  property  during  the  litigation  as  may 
result  in  Irremediable  injury  to  some  of  the  parties  before  their  claims  can 
be  investigated  and  adjudicated.  When  the  questions  to  be  ultimately  decided 
are  serious  and  doubtful,  the  legal  discretion  of  the  Judge  in  granting  the  writ 
should  be  influenced  largely  by  the  consideration  that  the  injury  to  the  mov- 
ing party  will  be  certain,  great,  and  irreparable  if  the  motion  Is  denied,  while 
the  inconvenience  and  loss  to  the  opposing  party  will  be  inconsiderable,  and 
may  well  be  Indemnified  by  a  proper  bond,  if  the  injunction  is  granted.  A 
preliminary  injunction  maintaining  the  status  quo  may  properly  issue  when- 
ever the  questions  of  law  or  fact  to  be  ultimately  determined  In  a  suit  are 
grave  and  diflaicult,  and  injury  to  the  moving  party  will  be  immediate,  certain, 
and  great  if  it  is  denied,  while  the  loss  or  inconvenience  to  the  opposing  par- 
ty will  be  comparatively  small  and  insignificant  if  it  is  granted." 

The  questions  to  be  ultimately  decided  in  this  case  are  certainly 
serious  and  doubtful,  as  intimated  by  the  Supreme  Court,  where 
there  are  three  different  boards  of  supervisors  representing  counties 
each  differing  from  the  other  in  its  relation  to  complainant's  canal 
system,  and  where  the  boards  differ  as  to  the  valuation  to  be  placed 
upon  the  property  used  and  useful  in  delivering  water  to  the  inhabit- 
ants of  their  i^spective  counties  and  the  expenses  of  the  complainant 
in  performing  this  service  and  the  rates  to  be  charged  in  each  county 
that  will  yield  in  the  aggregate  a  net  income  of  not  less  than  6  per 
cent,  per  annum  on  the  value  of  the  property  as  a  whole.  To  solve 
these  questions  fairly  will  require  a  very  full  and  accurate  investiga- 
tion, aided  by  testimony  carefully  sifted  by  the  usual  rules  of  exam- 
ination. It  cannot  be  accomplished  on  a  hearing  where  the  evidence 
is  submitted  upon  affidavits,  but  the  court  is  required  upon  this  hearing 
to  determine  whether  the  evidence  so  presented  is  prima  facie  suffi- 
cient to  justify  the  court  in  restraining  the  defendants  from  enforcing 
the  rates  established  by  them  pending  litigation.  To  determine  this 
question  the  court  must  consider  the  case  in  its  entirety  and  as  pro- 
ducing aggregate  results. 

For  that  purpose  a  reference  to  further  evidence  is  necessary.  In 
the  former  case,  R.  H.  Goodwin,  an  engineer  of  large  experience,  was 
employed  by  the, board  of  supervisors  of  Stanislaus  county  as  an  ex- 
pert to  estimate  the  value  of  the  works  of  complainant's  predecessor 
in  interest  as  of  that  date,  namely,  the  year  1896.  The  estimate  as 
ipade  for  the  board  of  supervisors  by  Goodwin  had  no  relation  to  the 
amount  of  capital  actually  invested  in  the  corporation  by  the  share- 
holders or  the  original  cost  of  the  property,  but  was  based  upon  the 
estimated  reasonable  value  of  the  property  at  that  date.  This  method 
of  ascertaining  the  value  was  approved  by  the  Supreme  Court.  Stan- 
islaus County  V.  San  Joaquin  C.  &  I.  Co.,  192  U.  S.  201,  215,  24  Sup. 
Ct.  241,  48  L.  Ed.  406.    In  the  present  case,  Mr.  Goodwin  has  made 
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a  detailed  estimate  of  the  value  of  complainant's  entire  canal  system 
for  the  year  1907,  This  estimate  is  attached  to  an  affidavit  dated 
January  8,  1908,  in  which  the  affiant  declares  that  his  examination  of 
the  property  was  very  thorough  and  complete,  and  occupied  a  period 
of  about  50  or  60  days.  The  estimate  is  in  elaborate  detail  and,  as  in 
the  previous  case,  is  not  based  upon  the  original  cost  of  the  works, 
but  upon  their  estimated  reasonable  value  at  the  time  of  the  examina- 
tion. It  appears  from  this  detailed  estimate  that  complainant's  head 
works  were  of  the  value  of  $84,732.23,  that  its  canal  system  in  Fresno 
county  was  of  the  value  of  $312,947.38,  that  in  Merced  county  the 
system  was  of  the  value  of  $524,175,60,  and  that  in  Stanislaus  c6un- 
ty  the  system  was  of  the  value  of  $74,467.42.  The  aggregate  value 
of  complainant's  head  works  and  canal  system  in  the  three  coun- 
ties named  was  therefore  the  sum  of  $996,312.63.  In  addition  to  this 
valuation  is  the  value  of  the  land  occupied  by  the  canals  and  their 
rights  of  way,  which  does  not  appear  in  Mr.  Goodwin's  affidavit ;  but 
this  valuation  is  furnished  by  the  affidavits  of  parties  claiming  to  have 
knowledge  of  the  lands  in  the  locality  where  the  canals  are  situated. 
In  Fresno  county  the  average  valuation  is  given  at  $15  to  $20  per 
acre,  in  Merced  county  at  $60  to  $70  per  acre,  and  in  Stanislaus  coun- 
ty, at  $100  per  acre.  The  land  occupied  in  Fresno  county  for  head 
works  is  78.44  acres,  and  for  canals  1,288.50  acres,  making  a  total 
of  1,366.94  acres,  which,  at  $15  per  acre,  the  lowest  valuation,  would 
be  of  the  total  value  of  $20,504.10.  The  land  occupied  by  canals  in 
Merced  county  is  2,016.63  acres,  which,  at  $60  per  acre,  the  lowest 
valuation,  would  be  of  the  total  value  of  $120,997.80.*  The  land  oc- 
cupied by  canals  in  Stanislaus  county  is  290.90  acres,  which,  at  $100 
per  acre,  would  be  of  the  total  value  of  $29,090.  These  valuations 
of  the  lands  occupied  by  the  head  works  and  canals  make  a  total  of 
$170,591.90,  which  amount,  added  to  the  valuation  of  $996,312.63 
for  the  head  works  and  canals,  makes  a  total  of  $1,166,904.53  for 
complainant's  physical  properties  employed  in  the  business  under  con- 
sideration. There  is,  however,  the  additional  value  of  the  right  to 
divert  760  cubic  feet  of  water  per  second  from  the  San  Joaquin  river 
for  irrigation  purposes,  which  it  is  alleged  in  the  complaint  is  of  the 
value  of  $760,000.  In  the  affidavit  of  Samuel  Fortier,  an  irrigation 
engineer  of  high  repute,  this  right  is  valued  at  $26  per  acre  for  the 
land  under  complainant's  canal  system.  As  the  area  of  this  land  is 
103,980  acres,  this  valuation  would  amount  to  $2,699,500;  but,  while 
this  right  is  undoubtedly  of  value,  it  may  not  be  a  xaltie  upon  which 
ultimately  complainant  may  be  given  a  return  under  the  law.  It  is 
therefore  not  made  a  part  of  the  valuation  of  complainant's  property 
for  the  purpose  of  the  present  proceeding,  but  it  is  referred  to  as 
presenting  a  question  that  will  require  future  consideration.  For  the 
present,  the  doubt  is  resolved  against  the  complainant. 

We  now  proceed  to  consider  the  question  of  income  provided  for 
the  use  of  complainant's  visible  tangible  property  alone.  The  number 
of  acres  irrigated  in  the  three  counties,  respectively,  in  the  year  1905, 
was  as  follows: 
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In  Fresno  county:     » 

Main  canal  system • • 26302 

Dos  Palos  system 5,279 

Outside    system 8,257 

39.928 
In  Merced  county: 

Main    canal    system 33,662 

Dos    Palos    system : 5,838 

Outside   system 12,879 

52,379 
In  Stanislaus  county: 

Main  canal  system •• • •  11,673 

Total    -. 103,980 

,The  maximum  rates  fixed  by  the  boards  of  supervisors  to  be  charged 
by  the  complainant  to  the  inhabitants  of  the  counties,  respectively,  for 
each  and  every  kind  of  irrigation,  would  yield  an  income  amounting 
to  $137,873.65  per  annum.  The  books  of  the  complainant  show  that 
the  annual  expenses  of  complainant's  canal  system,  including  the  cost 
of  repairs,  management,  and  operating  expenses,  was,  for  the  year 
1906,  the  sum  of  $87,669.75,  or,  omitting  the  cost  of  litigation  as  to 
water  rates,  the  sum  of  $86,437.50.  Deducting  these  latter  costs  and 
expenses  from  the  estimated  income  of  the  complainant  for  the  same 
period,  the  result  is  a  net  annual  income  of  $51,436.15.  This  net  in- 
come is  equivalent  to  3.08  per  cent,  of  the  total  estimated  value  of 
complainant's  canal  system,  amounting  to  $1,166,904.53.  Whether 
this  is  a  fair  and  reasonable  return  on  the  value  of  complainant's 
property,  without  regard  to  the  minimum  rate  of  6  per  cent,  provid- 
ed by  law,  is  a  question  the  court  is  not  called  upon  to  determine. 
All  the  court  is  called  upon  to  decide  is  whether  the  rates  established 
are  based  upon  a  reasonable  valuation  and  yield  a  net  income  of  6  per 
cent.  But  disregarding  the  provision  of  the  statute,  there  is  no  evi- 
dence before  the  court  that  an  income  of  4.40  per  cent.  per.  annum 
for  this  kind  of  property  is  reasonable  and  just. 

In  the  case  as  presented  to  the  court  there  does  not  appear  to  be 
any  reason  why  the  complainant  should  be  required  to  accept,  on  the 
valuation  made  by  the  board  of  supervisors,  a  net  income  of  3.67  per 
cent,  per  annum,  or  why  the  complainant  should  be  required  to  re- 
ceive a  net  income  of  4.40  per  cent,  per  annum  on  the  detailed  valua- 
tion made  by  Engineer  Goodwin.  The  value  of  the  water  to  the  con- 
sumers in  all  three  counties,  as  shown  by  the  complaint  and  support- 
ing affidavits,  is  much  more  than  the  equivalent  of  an  income  of  6 
per  cent,  per  annum.  The  facts  shown  are  summed  up  in  the  allega- 
tions of  the  complaint: 

•**That  tte  portlohs  of  said  three  counties  through  which  complainant's  said 
canals  run  are  of  an  extremely  arid  nature,  and  such  that  agriculture  can- 
not be  profitably  carried  on  without  artlflclal  Irrigation,"  and  the  **inhabl- 
tants"  of  the  three  counties,  "paying  for  said  water  at  rates  which  would  so 
enable  the  complainant  to  receive  such  annual  net  income  of  6  per  cent, 
could  and  would  realize  annual  net  profits  in  the  cultivation  of  their  lands 
much  exceeding  6  per  cent  upon  the  amount  invested  by  them  therein." 

163  F.— .37 
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It  is  objected  by  counsel  representing  the  county  of  Stanislaus  that 
the  complainant  has  been  guilty  of  laches  in  not  sooner  pressing  this 
controversy  to  a  judicial  determination,  but  it  appears  that  complain- 
ant has  been  endeavoring  ever  since  1896  to  have  the  question  at  is- 
sue settled  by  the  courts.  The  complainant's  predecessor  was  organ- 
ized as  a  corporation  under  the  laws  of  the  state  of  California  in 
September,  1871.  By  the  act  of  March  12,  1885  (St.  1885,  p.  95,  c. 
115),  the  Legislature  o'f  the  state  authorized  the  several  boards  of 
supervisors  of  the  state  to  fix  and  regulate  the  maximum  rates  at 
which  any  person,  company,  association,  or  corporation  should  sell, 
rent,  or  distribute  water  in  .each  of  the  counties  of  the  state.  In  1896 
the  county  of  Stanislaus  for  the  first  time  fixed  rates  under  the  act 
of  1885.  These  rates  were  the  subject  of  controversy  in  San  Joaquin 
&  Kings  River  C.  &  I.  Co.  v.  Stanislaus  (C.  C.)  113  Fed.  930,  de- 
cided in  1902,  and  Stanislaus  County  v.  San  Joaquin  C.  &  I.  Co.,  192 
U.  S.  201,  24  Sup.  Ct.  241,  48  L.  Ed.  406,  decided  January  18,  19&4. 
Consumers  of  water  in  Merced  and  Fresno  counties  thereupon  applied 
to  the  boards  of  supervisors  of  those  counties  to  fix  rates  for  water, 
which  they  did  in  1904,  and  these  were  the  first  rates  fixed  by  those 
counties.  It  was  claimed  by  complainant's  predecessor  that  those 
rates,  taken  in  connection  with  the  rates  fixed  by  Stanislaus  county 
in  1896,  did  not  give  the  complainant  6  per  cent,  upon  its  investment 
as  a  whole,  and  thereupon  it  brought  suit  in  the  superior  court  of 
Fresno  county  to  have  the  rates  set  aside.  This  suit  was  decided  in 
August,  1906;  the  court  holding  that  it  could  not  give  relief  because 
the  canal  company  had  not  applied  to  the  county  of  Stanislaus  for  a 
new  ordinance  fixing  rates  which,  together  with  the  rates  fixed  by 
the  counties  of  Merced  and  Fresno,  would  determine  the  income  to 
which  the  canal  company  was  entitled  for  the  use  of  its  plant  as  a 
whole.  The  canal  company  appealed  from  that  decree  to  the  Supreme 
Court  of  the  state,  where  the  case  is  now  pending.  All  three  counties 
fixed  rates  for  the  second  time  in  the  year  1907.  It  is  the  latter  rates 
that  ace  here  in  controversy.  That  the  first  suit  against  the  county 
of  Stanislaus  failed  to  accomplish  a  judicial  determination  of  the  con- 
troversy was  not  because  complainant  did  not  assert  its  rights  against 
that  county,  but  because  Fresno  and  Merced  counties  had  not  been 
made  parties  to  the  action.  It  cannot  be  said  therefore  that,  as  against 
the  county  of  Stanislaus,  the  complainant  is  pressing  a  stale  claim, 
and,  besides,  with  respect  to  all  three  counties,  it  appears  that  com- 
plainant is  seeking,  with  reasonable  promptness  under  all  the  circum- 
stances, to  have  its  rights  determined. 

It  is  objected  that  the  equity  jurisdiction  of  this  court  should  not 
be  extended  to  this  case,  on  the  ground  that  it  will  avoid  a  multiplicity 
of  suits.  In  support  of  this  objection,  it  is  said  that  complainant's 
predecessor  had  commenced  in  the  state  court  140  $uits  against  co.n- 
sumers  along  the  canal  in  Stanislaus  county  to  recover  the  difference 
between  $1.50  per  acre  and  $2.35  per  acre  per  annum.  These  suits 
obviously  relate  to  past  transactions  wherein  complainant  claims  to 
have  delivered  water  to  consumers  for  which  it  has  not  been  paid  the 
amounts  to  which  it  was  entitled  under  the  law.    The  suits  are  against 
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individuals  in  one  county,  and  manifestly  such  actions  at  law  are  in- 
adequate to  determine  this  controversy.  The  present  suit  relates  to 
the  action  of  the  boards  of  supervisors  in  all  three  counties  with  re- 
spect to  rates  to  be  charged  all  consumers  for  the  year  commencing 
July  1,  1908.  It  has  reference  to  the  future  alone,  and  its  purpose  is 
to  have  the  whole  controversy  in  that  respect  determined  in  one  suit. 
To  state  these  facts  is  to  answer  the  objection  and  furnish  a  sufficient 
reason  for  the  equity  jurisdiction. 

It  seems  to  me  clear,  from  the  foregoing  statement  of  the  main 
facts  presented  to  the  court  upon  the  hearing,  that  prima  facie  the 
maximum  rates  fixed  by  the  boards  of  supervisors  of  Fresno,  Merced, 
and  Stanislaus  counties  for  the  use  of  complainant's  property  used 
and  useful  in  delivering  water  for  irrigation  purposes  to  the  inhab- 
itants of  these  counties,  will  not,  as  a  whole,  yield  the  minimum  in- 
come to  which  complainant  is  entitled  under  the  law;  but  as  this  con- 
clusion is  based  upon  the  facts  presented  by  the  verified  bill  and  the 
affidavits  in  support  thereof,  and  upon  a  final  hearing  the  facts  may 
appear  to  be  otherwise,  I  deem  it  proper  to  provide  for  the  contingency 
that  upon  the  final  hearing  the  evidence  may  not  justify  a  decree  in 
favor  of  the  complainant.  It  is  therefore  ordered  that  a  temporary 
injunction  issue,  as  prayed  for  in  the  complaint,  upon  the  complainant 
filing  an  undertaking  herein  with  two  sufficient  sureties  (or  any  surety 
company  approved  by  the  clerk  of  this  court  as  a  single  surety),  in 
favor  and  for  the  benefit  of  the  defendants,  also  for  the  benefit  of  any 
person  or  persons,  and  all  persons  who  may  be  injured  by  reason  of 
this  order,  in  the  sum  of  $100,000,  conditioned  that  the  complainant 
will  pay  to  the  defendants,  or  any  of  them,  and  to  any  person  or  to  all 
persons  who  may  be  injured  by  reason  of  this  order,  any  and  all  dam- 
ages which  they  or  any  of  them  may  sustain  in  the  premises,  if  upon 
the  entry  of  a  final  decree  in  this  action  upon  the  merits  the  defendants 
shall  prevail,  or  if  it  should  be  determined  and  adjudged  that  this 
order  has  been  or  is  improvidently  issued. 


In  re  PENNSYLVANIA  CONSOIi.  GOAL  CO. 

(District  Court,  E.  D.  Pennsylvania.    July  27,  190a) 

No.  3,041. 

1.  feANKBUPTCT— OOBPOBATIONS— PBINCrPAL  PLAOB  OF  BUSINESS. 

The  question  where  a  corporation  had  its  principal  place  of  business  for 
the  purpose  of  determining  the  Jurisdiction  of  proceedings  in  bankruptcy 
against  it  is  one  of  fact,  and  neither  its  place  of  incorporation  nor  its 
charter  is  controlling. 

2.  Same— PowBBS  and  Duties  of  Tbustee. 

A  trustee  in  bankruptcy  duly  elected  may  properly  appear  and  answer 
a  petition  for  dismissal  of  the  proceedings  for  want  of  Jurisdiction. 
8^  Same— Pbincipai.  Place  of  Business— Pboceedinos  in  Two  Distbiots. 

A  coal  company  was  incorporated  In  West  Virginia,  and  its  prhadpal 
place  of  business,  as  stated  in  its  charter,  was  in  that  state,  as  were  also 
its  coal  mines  and  lands  which  constituted  all  of  its  real  estate.  From 
the  time  of  its  incorporation,  however.  Its  executive  office  was  maintained 
in  Philadelphia,  and  there  all  of  its  financial  matters  were  transacted,  its 
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books  kept,  and  its  banking  business  done.  Its  letter  heads  gave  that  as 
its  location,  and  it  made  all  of  its  collections  and  a  large  part  of  its 
sales  from  there;  but  it  had  not  complied  with  the  laws  of  the  state  to 
entitle  it  to  do  business  therein.  For  a  time  it  also  maintained  offices  at 
its  mines;  but  for  about  a  year  before  the  filing  of  a  petition  in  bank- 
ruptcy against  it  the  mines  had  not  been  operated,  and  its  only  office  was 
in  Philadelphia,  where  it  transacted  some  business  relating  to  financial 
mattera  A  petition  in  bankruptcy  was  filed  against  It  in  the  Eastern  dis- 
trict of  Pennsylvania,  on  which  an  adjudication  was  made,  and  later  a 
proceeding  was  instituted  in  West  Virginia,  on  which  a  receiver  was  ap- 
pointed, but  no  adjudication  made.  Some  of  its  creditors  resided  in  one 
state,  and  some  in  the  other.  Held  that,  during  the  six  months  prior  to 
the  proceedings,  its  principal  place  of  business  was  in  the  Bastem  district 
of  Pennsylvania,  and  that  the  court  In  such  district  had  jurisdiction,  and, 
having  first  exercised  it,  should  retain  the  proceedings  to  the  exclusion 
of  the  West  Virginia  court,  in  the  absence  of  proof  that  it  would  be  to 
the  greater  convenience  of  the  parties  in  interest  that  the  proceedings 
should  be  transferred. 

In  Bankruptcy.  On  exceptions  to  report  of  special  referee  .on  peti- 
tion to  vacate  adjudication. 

The  following  is  the  opinion  of  Referee  Theodore  M.  Etting: 

By  order  of  court  made  AprU  3,  1908,  there  was  referred  to  me,  as  special 
referee,  with  instructions  to  ascertain  and  report  the  facts,  together  with  the 
testimony  and  findings  of  fact  and  law,  a  petition  filed  by  Samuel  W.  Shrader, 
Abraham  W.  Burdett,  and  William  F.  Harvey  on  the  6th  day  of  March,  1908. 
asking,  inter  alia,  that  an  adjudication  of  bankruptcy  made  by  this  honorable 
court  against  the  above-named  Pennsylvania  Consolidated  Coal  Company  be 
vacated  and  set  aside,  and  that  John  W.  Miller,  who  had  been  appointed  re- 
ceiver of  said  company  upon  a  petition  filed  in  the  Northern  district  of  West 
Virginia,  be  appointed  ancillary  receiver  of  the  assets  of  the  said  company  in 
this  district 

By  order  of  the  court,  subsequently  made,  there  was  also  referred  to  me, 
as  special  referee,  answers  to  the  above  petition,  filed  by  Joseph  W.  Gross, 
trustee,  by  Messrs.  Watson,  Diehl  &  Watson,  creditors,  and  by  the  Pennsyl- 
vania Consolidated  Coal  Company.  The  last-named  pleading,  though  termed 
an  answer,  is,  in  effect,  in  the  nature  of  an  exception  to  the  petition  filed  by 
Shrader. 

Before  submitting  any  conclusions  of  fact  or  law,  some  reference  should  be 
made  to  the  antecedent  history  of  the  case.  The  Pennsylvania  Consolidated 
Coal  Company  is  a  corporation  which  was  incorporated  under  the  laws  of 
West  Virginia,  by  charter  issued  by  the  Secretary  of  State  of  said  common- 
wealth on  the  4th  day  of  February,  1904.  The  objects  and  purposes  of  the 
corporation,  as  stated  in  its  charter,  are  purchasing,  acquiring,  holding,  and 
owning  timber  land,  coal,  iron  ore,  fire  clay,  and  other  mineral  lands,  in  fee 
simple,  when  otherwise  not  prohibited  by  law,  managing,  working,  and  operat- 
ing the  same,  mining  and  shipping  coal,  manufacturing  coke,  conducting  gen- 
eral merchandise  stores,  and  doing  and  performing  all  such  other  things,  not 
prohibited  by  law,  which  may  be  essential  and  necessary,  or  incident,  to  any 
of  the  above  named  and  described  objects.  The  principal  place  of  business 
of  the  corporation,  as  stated  in  its  charter,  is  located  in  the  city  of  Grafton, 
county  of  Taylor,  in  the  state  of  West  Virginia. 

Under  the  laws  of  West  Virginia,  domestic  corporations  are  divided  into 
two  classes,  resident  and  nonresident.  A  resident  corporation  Is  one  having 
both  its  principal  place  of  business  and  its  chief  works  In  West  Virginia,  A 
nonresident  corporation  is  one  which  has  either  its  principal  place  of  busi- 
ness or  its  chief  works,  or  both,  outside  of  the  state  of  West  Virginia. 

The  Pennsylvania  Consolidated  Coal  Company  had  no  real  property  in  any 
state  other  than  West  Virginia.  Its  real  property  in  West  Virginia  consisted 
of  two  coal  mines,  and  it  maintained  thereat  certain  offices  in  connection  with 
the  operation  of  said  mines.  From  the  time  of  the  formation  of  the  com- 
pany, and  continuously  thereafter,  for  certain  purposes  hereinafter  referred 
to,  the  company  also  maintained  an  office  in  the  city  of  Philadelphia. 
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In  consequence  of  the  ill  success  of  the  venture,  the  mines  of  the  company 
had  not  been  operated  for  more  than  a  year  preceding  the  bankruptcy,  and  the 
offices  located  in  the  vicinity  of  said  min^  had  been  discontinued ;  the  Phila- 
delphia office  alone  being  maintained.  On  February  20,  1008,  certain  creditors 
of  the  company  filed  in  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania  a  petition  praying  that  the  company  be  adjudged  a. 
bankrupt  In  that  petition  it  was  averred  that  the  principal  place  of  busi- 
ness of  the  company  for  the  six  months  preceding  was  in  Philadelphia.  Up- 
on this  petition,  the  subpcena  issued,  service  of  which  was  accepted  by  the 
secretary  of  the  coal  company,  and  on  the  6th  day  of  March,  1906,  an  ad- 
judication of  bankruptcy  was  entered,  and  an  order  of  reference  made  to 
me,  as  one  of  the  referees  in  bankruptcy  of  this  district.  It  further  appears 
that  on  the  6th  day  of  March,  1908,  an  application  was  made  to  the  Judge  of 
the  District  Court  of  the  United  States  for  the  Northern  District  of  West 
Virginia  by  Samuel  W.  Shrader,  Abraham  W.  Burdett,  and  William  F.  Har- 
vey, praying  for  the  appointment  of  a  receiver  aud  an  adjudication  in  bank- 
ruptcy against  said  coal  company.  On  the  9th  day  of  March,  1908,  pursuant 
to  the  prayer  of  the  petition  above  referred  to,  the  Judge  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of  West  Virginia  appointed 
John  W.  Miller  receiver.  No  order  has  as  yet  been  entered  by  that  court, 
adjudicating  the  said  coal  company  bankrupt,  and  I  assume,  from  corres- 
pondence which  has  been  shown  me  by  counsel  for  Shrader,  that  this  course 
has  been  pursued  in  consequence  of  the  prior  adjudication  of  this  court  and 
the  proceedings  now  pending.  On  March  13,  1008^  the  bankrupt  filed  with 
me,  as  the  referee  to  whom  the  cause  above  mentioned  had  been  referred,  the 
schedules  required  by  law,  and,  after  due  notice  to  all  creditors  whose  names 
appeared  thereon,  a  first  meeting  of  creditors  was  called,  and  said  meeting 
was  held  at  my  office.  No.  701  Arcade  Building,  in  the  city  of  Philadelphia, 
on  the  3d  day  of  April,  1908.  At  this  meeting  eight  creditors  filed  claims, 
which  were  allowed.  The  claims  thus  allowed  amounted,  in  the  aggregate, 
to  $11,254.86.  At  said  meeting  an  election  was  held,  at  which  Joseph  W. 
Gross  was  duly  elected  trustee,  and  was  required  to  enter  bond  in  the  sum  of 
$5,000.  The  trust  has  been  accepted  by  Mr.  Gross,  bond  in  the  above  amount 
has  been  filed  and  approved,  and  Mr.  Gross  has,  from  the  time  of  his  election 
and  qualification  as  aforesaid,  been  acting,  and  is  still  acting,  as  trustee.  On 
the  13th  day  of  April,  1908,  after  due  notice  to  all  the  parties  in  interest,  a 
meeting  was  called  and  held  at  my  office.  No.  701  Arcade  Building,  city  of 
Philadelphia,  for  the  purpose  of  considering,  as  special  referee,  the  petition 
filed  by  Samuel  W.  Shrader  et  al.  and  the  other  pleadings  hereinbefore  re- 
ferred to.  At  said  meeting,  and  at  sundry  adjourned  meetings  held  from  time 
to  time  thereafter,  I  was  attended  by  Joseph  W.  Gross,  Esq.,  trustee,  Abra- 
ham W.  Burdett,  Esq.,  and  G.  H.  A.  Kunst,  Esq.,  attorneys  for  Samuel  W. 
Shrader  et  al.,  J.  Aubrey  Anderson,  Esq.,  attorney  for  the  bankrupt,  Albert 
W.  Watson,  EJsq.,  of  counsel  for  the  trustee,  Thomas  M.  Righter  and  Charles 
H.  Jacobs,  president  and  secretary,  respectively,  of  the  bankrupt  company, 
and  also  by  John  W.  Miller,  the  receiver  appointed  by  the. District  Court  of 
the  United  §tates  for  the  Northern  District  of  West  Virginia.  Testimony  of 
the  officers  of  the  company  and  of  Mr.  sillier  and  Mr.  Burdett  was  taken 
stenographically  and  was  afterwards  typewritten ;  their  signatures  thereto 
being  waived  by  agreement  of  counsel.  This  testimony  is  returned  herewith. 
There  is  annexed  to  the  testimony  all  of  the  documentary  evidence  presented 
at  the  said  meeting,  and  there  Is  Included  therein  a  copy  of  the  docket  entries 
of  the  District  Court  of  the  United  States  for  the  Northern  District  of  West 
Virginia,  certified  to  by  the  clerk  of  said  court. 

In  addition  to  the  facts  hereinbefore  referred  to  in  stating  the  antecedent 
history  of  the  case,  I  find  the  facts  to  be  as  follows: 

The  real  property  of  the  company,  which  consists  of  two  coal  mines  and 
certain  land  adjacent  thereto,  with  certain  houses  erected  thereon,  is  situate 
in  Upshur  county,  W.  Va.  Work  at  both  mines  was  discontinued  for  upward 
of  a  year  prior  to  the  filing  of  the  petition  in  bankruptcy,  and  one  mine  is  at 
present  full  of  water. 

Under  the  order  of  the  Dlsti'lct  Court  of  the  United  States  for  the  Northern 
District  of  West  Virginia,  Mr.  Miller,  the  receiver  of  the  said  coal  company, 
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is  now  in  possession.  He  has  sold  some  moles;  my  understanding  being  fhey 
were  sold  as  perishable. 

One  of  the  mines  owned  by  the  company  was  conveyed  to  It  by  the  Irondale 
Valley  Coal  Company,  and  the  other  by  the  Pleasant  Valley  Coal  &  Coke  Com- 
pany. Vendors'  Hens  are  retained  in  the  deeds  to  secure  unpaid  purchase 
money  to  the  amount  of  $115,000,  $90,000  of  which  represents  the  unpaid  pur- 
chase money  for  the  property  purchased  from  the  Irondale  Valley  Coal  Com- 
pany, and  $25,000  of  which  represents  the  unpaid  purchase  money  for  the 
property  purchased  from  the  Pleasant  Valley  Coal  &  Coke  Company,  and  for 
the  above  amounts  notes  were  executed  by  the  bankrupt  company.  These 
notes  are  held  in  part  by  the  residents  of  Pennsylvania,  and  in  part  by  the 
residents  of  West  Virginia.  The  owners  of  the  said  notes  have  not  as  yet 
proved  their  claims  before  the  special  referee  in  bankruptcy,  or  appeared  In 
these  proceedings,  and  I  am  unable  therefore  to  state  with  certainty  which  of 
these  notes,  or  which  of  certain  other  notes  which  are  said  to  be  in  existence, 
are  owned  by  citizens  of  West  Virginia,  and  which  are  owned  by  citizens  of 
Pennsylvania ;  but,  so  far  as  I  am  abte  at  present  to  determine,  the  Pennsyl- 
vania creditors  of  this  class  exceed,  both  in  number  and  amount,  the  West 
Virginia  creditors.  The  same  condition  of  aiTairs  may  be  said  to  subsist  with 
respect  to  the  unsecured  claims  of  said  bankrupt  company  which,  as  stated 
in  the  schedule,  amount  to  $11,499.79. 

The  laws  of  West  Virginia  prescribe  the  method  to  be  adopted  In  the  event 
of  a  corporation  of  this  class  desiring  to  change  the  location  of  its  principal 
office  from  the  place  named  In  its  charter,  which,  as  before  stated,  was  the 
city  of  Grafton,  in  the  state  of  West  Virginia.  I  find  that  the  requirements 
of  law  in  this  respect  were  not  observed  by  the  bankrupt  company,  and  I  also 
find  that  from  the  time  the  company  commenced  operating  its  mines,  as  well 
as  during  the  six  months  preceding  bankruptcy,  the  executive  offices  and  prin- 
cipal business  office  of  the  company  were  maintained  In  the  city  of  Phila- 
delphia and  state  of  Pennsylvania. 

I  further  find  that  the  company  failed  to  comply  with  the  Pennsylvania  act 
of  April  22,  1874  (P.  L.  73) ;  no  statement  having  been  filed  in  the  office  of 
the  Secretary  of  the  Commonwealth,  as  required  by  that  act 

The  evidence  with  respect  to  the  Philadelphia  office  Is  substantially  as  fol- 
lows: 

Sales  were  made  through  that  office  and  orders  were  sent  to  the  mines 
therefrom;  payments  for  coal  sold  were  received  through  the  Philadelphia 
office  (Rlghter*8  testimony,  35,  36) ;  the  company  had  no  other  office  at  any 
other  place  within  the  last  six  months  (Righter's  testimony,  25 ;  Jacobs',  71) ; 
the  offices  in  West  Virginia  were  closed  by  order  of  the  board  of  directors 
(Righter's  testimony,  28,  29 ;  Jacobs',  70,  71) ;  the  general  offices  are  at  present 
in  Philadelphia  and  have  been  there  since  March,  1904  (Jacobs'  testimony,  66) ; 
the  books  of  account  have  always  been  kept  in  the  Philadelphia  office  (Right- 
er's testimony,  24 ;  Jacobs',  70) ;  the  banking  was  done  in  Philadelphia  (Right- 
er's testimony,  25;  Jacobs',  67»  68);  Philadelphia  was  always  named  in  the 
company's  correspondence  and  on  its  letter  heads  (Righter's  testimony,  24-26; 
Jacobs',  69).  The  testimony  further  shows  that  whilst  during -the  last  six 
months  the  company  neither  mined  nor  sold  coal,  yet,  nevertheless,  there  was 
certain  other  business  done  at  its  Philadelphia  office,  as,  for  example,  bills 
receivable  were  sent  to  Philadelphia  and  collected  there  (Righter's  testimony, 
25 ;  Jacobs',  69) ;  that  the  same  is  true  with  respect  to  bills  payable  (Righter's 
testimony,  85 ;  Jacobs',  69) ;  that  notice  to  collect  money  emanated  from  l^ila- 
delphia  (Jacobs'  testimony,  72) ;  that  notes,  as  they  fell  due,  were  attended  to 
at  the  Philadelphia  office  (Righter's  testimony,  32-35 ;  Jacobs',  73) ;  that  the 
bookkeeping  was  done  at  the  Philadelphia  office  (Righter's  testimony,  32) ;  and 
that  directors'  meetings  were  held  thereat  (Righter's  testimony,  83;  Jacobs', 
373). 

In  view  of  this  testimony,  there  is  no  doubt  in  my  mind  as  to  the  fact  that 
the  office  maintained  at  Philadelphia  for  six  months  prior  to  the  commence- 
ment of  bankruptcy  proceedings,  was  not  only  the  principal  office,  but  was  the 
only  office  maintained  by  the  company  during  this  period. 

It  further  appears  from  the  testimony  that  as  a  result  of  an  explosion 
which  occurred  at  one  of  the  mines  owned  by  the  bankrupt  company,  upwards 
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of  a  year  prior  to- the  adjudication  in  bankruptcy,  12  men  were  killed,  and  it 
is  averred  by  the  petitioners  that  claims  for  large  amounts  of  money  will 
doubtless  be  made  by  the  representatives  of  said  decedents,  and  suits  therefor 
probably  instituted,  that  these  suits.,  when  brought,  will  require  the  attend- 
ance of  a  large  number  of  witnesses,  residents  of  the  neighborhood,  and  that 
convenience  and  economy  will  be  subserved  by  the  administration  of  the  es- 
tate in  the  state  of  West  Virginia.  It  appears  from  the  testimony,  however, 
that  the  coroner's  jury  exonerated  the  bankrupt  company  from  negligence, 
and  that  no  suits  by  reason  of  said  explosion  have  as  yet  been  brought  It 
may  therefore  be  regarded  as  a  matter  open  to  doubt  whether  such  suits  will 
be  brought  at  all. 

It  is  averred  in  the  said  petition  that  suit  had  been  actnaUy  commenced  in 
the  circuit  court  of  Upshur  county  by  John  Shrader,  the  holder  of  certain  pur- 
chase money  notes  hereinbefore  referred  to,  to  enforce  the  vendor's  lien  which 
has  been  referred  to  upon  the  land  of  the  Pennsylvania  Ck)nsolidated  Coal 
Ck>mpany,  situate  in  said  county.  This  averment  I  find  to  be  true,  but  it 
further  appears  that  at  the  instance  of  Joseph  W.  Gross,  the  trustee  in  bank- 
ruptcy, the  Judge  of  the  District  Court  of  the  United  States  for  the  Northern 
District  of  West  Virginia  has  issued  a  stay  of  the  proceedings  above  re- 
ferred to. 

It  is  averred  as  a  further  fact  that  a  deed  of  trust  was  executed  by  the 
company  to  Henry  Coffleld,  trustee,  to  secure  debts  amounting,  in  the  ag- 
gregate, to  $127,000,  and  it  is  further  averred  that  said  deed  of  trust,  and 
the  notes  issued  thereunder,  is  fraudulent  and  invalid  under  the  laws  of 
West  Virginia. 

It  is  contended  that  it  is  necessary  to  the  proper,  expeditious,  and  economical 
administration  of  the  estate  as  a  bankrupt,  and  for  the  convoiience  of  its 
creditors  and  parties  in  interest,  that  the  District  Court  of  the  United  States 
for  the  Northern  District  of  West  Virginia  should  have  jurisdiction  of  bank- 
ruptcy proceedings.  This  contention  is  traversed  in  the  answers  filed  by 
Watson,  Diehl  &  Watson,  and  by  the  trustee. 

Findings  of  Law. 

1.  Certain  exceptions  were  filed  by  Shrader  and  others  to  the  right  of 
Joseph  W.  Gross,  as  trustee,  to  file  an  answer  to  their  petition.  The  ex* 
ceptions  are  predicated  upon  the  contention  that  the  trustee  is  not  the  proper 
person  to  answer  the  petition,  first,  because  his  election  was  irregular  and  in- 
valid, inasmuch  as  it  occurred  pending  the  determination  of  the  question  of 
Jurisdiction  and  prior  to  the  report  of  the  special  referee  thereon. 

This  contention  I  regard  as  without  merit,  inasmuch  as  application  was  made 
by  counsel  for  the  petitioners  for  a  stay  of  proceedings,  and  was  refused  by 
the  district  judge.  It  therefore  became  the  manifest  duty  of  the  referee  to 
call  the  creditors  together  without  further  delay,  and  the  election  of  a  trustee 
followed  in  accordance  with  the  requirements  of  the  act.  Neither  am  I  satisfied 
that  the  trustee  was  not  authorized,  after  his  election,  to  answer  the  petition ; 
but,  in  any  event,  if  the  proper  parties  are  the  creditors  themselves,  and  not 
the  trustee,  then,  inasmuch  as  the  answer  of  Watson,  Diehl  &  Watson  sets 
I  up  identically  the  same  defense  as  that  interposed  by  the  trustee,  no  special 

benefit  could  inure  to  the  petitioners  by  sustaining  the  exception. 
!  2.  I  am  asked  by  counsel  for  the  bankrupt  company,  and  by  Messrs.  Watson, 

i  Diehl  &  Watson,  to  dismiss  the  petition  filed  by  Samuel  W.  Shrader,  Abraham 

I  W.  Burdett,  and  William  F.  Harvey,  on  the  ground  that  the  petition  is  not 

I  properly  verified,  and  also  because  it  is  denied  that  the  petitioners,  other  than 

Burdett,  are  creditors. 
!  This  contenticm,  I  think,  is  without  merit    Even  if  it  be  conceded  that  the 

I  petition  is  not  sufficiently  verified  as  to  Shrader  and  Harvey,  and  even  if  it 

!  be  conceded  that  the  petitioners  have  not  shown  Shrader  and  Hai-vey  to  be 

I  creditors,  I  take  it  that  Burdett  alone,  by  whom  it  is  verified,  is  entitled  to  ap- 

I  pear  and  be  heard. 

3.  I  am  asked  to  find  that  the  facts  and  circumstances  in  this  particular  case 
I  limit  and  determine  the  principal  place  of  business  of  the  bankrupt  company 

to  have  been  at  Grafton,  In  the  state  of  West  Virginia,  for  the  six  months 
preceding  the  filing  of  the  petition  in  involuntary  bankruptcy,  and  in  support 
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of  this  contention  my  attention  is  called  to  the  fact  that  all  the  aeaets  of  the 
company  were  In  the  state  of  West  Virginia,  that  its  mines  were  located  in 
said  state,  that  its  principal  worlcs  were  located  therein,  that  all  of  its  em- 
ploy^ lived  in  West  Virginia,  that  the  statutory  requirements  of  neither 
West  Virginia  nor  Pennsylvania  were  observed,  and  that  the  business  trans- 
acted In  Philadelphia  was  merely  the  business  of  a  selling  agency. 

I  have  heretofore  expressed  my  opinion  with"  respect  to  the  facts,  and  the 
authorities  do  not  support  the  contention  of  the  petitioners.  Mathews  v.  Con- 
solidated Slate  Co,  (D.  C.)  16  Am.  Bankr.  Rep.  779,  144  Fed.  724;  Matthews  v. 
Consolidated  Slate  Co.,  Id  Am.  Bankr.  Rep.  407,  144  Fed.  737,  75  C.  C.  A. 
603;  Mathews  v.  Consolidated  $Iate  Co.  (D.  a)  16  Am.  Bankr.  Rep.  350, 
144  Fed.  724 ;  Matter  of  Duplex  Radiator  Co.  (D.  C.)  15  Am.  Bankr.  Rep.  324. 
142  Fed.  906;  Dressel  v.  The  Lumber  Co.  (D.  O.)  5  Am.  Bankr.  Rep.  744, 
107  Fed.  255 ;  In  re  Machine  &  Conveyor  CO.  (D.  a)  1  Am.  Bankr.  Rep.  421, 
91  Fed.  630;  Tiffany  v.  MUk  Co.  (D.  C.)  15  Am.  Bankr.  Rep.  418,  141  Fed.  444. 

In  Matthews  v.  Consolidated  Slate  Co.,  cited  supra,  the  corporation  was  a 
New  Jersey  corporation  operating  quarries  in  Vermont  and  New  York,  but 
having  Its  executive  offices  and  selling  agency  in  Boston.  The  principal  bank* 
ing  was  done  in  Boston  and  supreme  direction  and  control  was  exercised  there* 
from.  Books  of  account  were  kept  thereat,  and  the  great  bulk  of  its  sales  were 
there  negotiated.  It  was  held  that  Boston  was  the  principal  place  of  busi- 
ness of  the  company,  and  that  the  corporation  was  subject  to  the  jurisdiction 
of  the  bankruptcy  court  for  the  district  of  I^Iassachusetts. 

In  Matter  of  Duplex  Radiator  Co.,  cited  supra,  the  corporation  was  a  New 
Jersey  corporation  which  had  not  obtained  its  certificate  from  the  Secretary 
of  the  state  of  New  York,  permitting  it  to  do  business  there,  and  was  adjudged 
a  bankrupt  by  the  District  Court  of  the  United  States  for  the  Southern  District 
of  New  York,  upon  proof  that  the  principal  place  of  business  of  the  bankrupt 
was  in  that  district 

In  Tiffany  v.  Milk  Co.,  cited  supra,  it  was  held  that  a  company  chartered 
under  the  law  of  the  state  of  New  Jersey  and  having  a  nominal  office  in  that 
state  in  order  to  comply  with  the  laws  thereof,  but  having  its  principal  place 
of  business  at  Scrauton,  could  be  adjudged  a  bankrupt  by  the  District  Court  of 
the  United  States  for  the  Middle  District  of  Pennsylvania,  and  this  notwith- 
standing that  six  months  prior  to  the  proceedings  in  bankruptcy  a  fire  had  oc^ 
curred  which  had  destroyed  Its  plant. 

In  Dressel  r.  Lumber  Co.,  cited  supra,  it  was  held  that  notwithstanding  the 
corporation  was  incorporated  in  another  state,  and  a  provision  in  the  arti- 
cles of  its  association  named  a  place  within  that  state  as  the  place  for  its 
principal  office,  the  corporation  could  be  adjudged  a  bankrupt  in  North  Caro- 
lina if  its  principal  place  of  business  was  situated  within  that  district 

in  Matter  of  Machine  ft  Conveyor  Co.,  cited  supra,  the  corporation  was  or- 
ganized under  the  laws  of  Rhode  Island,  and  having  its  plant  thereat,  but 
its  general  office  in  New  York.  It  was  adjudged  a  bankrupt  in  the  latter 
district  notwithstanding  the  fact  that  during  the  greater  part  of  the  six 
months  prior  to  the  filing  of  the  petition  in  bankruptcy  the  corporation  did  no 
business  In  Rhode  Island ;  its  works  being  shut  down  and  its  business  there 
stopped,  and  it  having  been  shown,  however,  that  it  did  have  a  place  of  busi- 
ness in  New  York  and  did  transact  business  thereat  during  the  period  In  ques- 
tion. 

I  therefore  conclude  that,  for  the  purpose  of  this  reference,  it  is  Immaterial 
whether  or  not  the  company  failed  to  comply  with  the  statutory  requirements 
of  either  the  state  of  West  Virginia  or  the  state  of  Pennsylvania.  Nor  Is  it 
material  that  the  company  should  have  been  mining  and  selling  coal  during  the 
six  months  preceding  bankruptcy,  if,  as  has  been  found,  it  maintained  its 
principal  place  of  business  in  Philadelphia  during  that  period,  and  that  it 
matters  not  where  its  mines  were  located,  or  where  its  workmen  lived,  or 
whether  or  not  its  assets  were  held  within  the  state  of  West  Virginia. 

4.  If  the  finding  of  law  and  fact  above  referred  to  are  correct  there  can,  of 
course,  be  no  necessity  for  the  appointment  of  an  ancillary  receiver  in  this 
district. 

5.  The  general  rule  undoubtedly  is  that  both  courts  ought  not  to  proceed  with 
independent  hearings,  and  that,  as  between  the  two  courts,  the  court  in  which 
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the  petition  was  flrsrt  filed  onght  unless  manifest  ground  of  convenience  be 
shown,  to  be  accorded  exclusive  jurisdiction.  In  re  Bridge  ft  Iron  Ck>.  (D.  C.) 
13  Am.  Bankr.  Rep.  809,  133  Fed.  568;  Matter  of  United  Button  Co.  (D. 
G.)  12  Am.  Bankr.  Rep.  761,  182  Fed.  378. 

I  am  asked  to  recommend  that  the  order  adjudging  the  coal  company  bank- 
rupt be  vacated  on  the  ground  of  convenience.  The  burden  of  proof  that  such 
convenience  would  result  is  on  the  petitioning  creditors.  They  have,  I  think, 
established  the  fact  that  in  the  course  of  the  administration  of  this  estate 
various  questions  are  likely  to  arise,  calling  for  an  interpretation  of  the  laws 
and  decisions  of  West  Virginia ;  but  they  have  not,  I  think,  established  such  a 
state  of  facts  as  requires  the  court  which  was  first  appealed  to,  and  which 
rightfully  assumed  Jurisdiction,  to  surrender  it.  The  appeal  is  made  in  form 
by  three  creditors ;  but  inasmuch  as  it  is  denied  by  the  respondents  that  two 
of  the  persons  named  in  the  petition  are  creditors,  and  inasmuch  as  the  only 
testimony  in  support  of  the  petition  is  that  of  Burdett,  It  must,  for  the  pur- 
poses of  this  reference,  be  assumed  that  the  appeal  for  a  change  of  Jurisdic- 
tion is  made  by  Burdett  alone.  It  has  not  been  shown  that  the  majority  of 
the  creditors,  in  number  or  amount,  whether  secured  or  unsecured,  desire  a 
change  of  Jurisdiction,  or  that  they  reside  elsewhere  than  in  Pennsylvania, 
or  that  they  would  be  inconvenienced  If  Jurisdiction  is  maintained,  or  that 
greater  economy  or,  convenience  would  result  from  it. 

I  therefore  find  as  a  conclusion  of  law  the  petitioners  have  failed  to  satisfy 
me  by  their  proofs  that  it  is  my  duty  to  recomii^end  that  the  best  Interests 
of  the  estate  require  that  the  Jurisdiction,  rightfully  assumed,  should  be  va- 
cated. 

For  the  reasons  above  stated,  I  respectfully  recommend  that  the  petition  filed 
by  Samuel  W.  Shrader,  Abraham  W.  Burdett,  and  William  F.  Harvey  be 
dismissed,  with  costs,  and  that  the  costs  of  this  reference  shall  be  as  follows: 

Theodore  M.  Btting,  special  referee $100  00 

Stenographic  chigrges .' 65  60 

Total $155  60 

Supplemental  Report 

On  behalf  of  Samuel  W.  Shrader  certain  exceptions  have  been  filed  with 
the  referee  and  are  appended  hereto. 

1.  The  first  exception  is,  I  think,  immaterial.  The  endeavor  of  the  petition- 
ers is  to  effect  a  transfer  of  Jurisdiction,  and  thus  to  necessarily  divest  the 
trustee  of  his  title  to  the  bankrupt  property.  He  has  executed  a  bond  and 
assumed  the  duties  devolving  upon  him  as  trustee.  The  trustee  is,  not  like  a 
receiver,  a  mere  caretaker.  He  is  the  agent  of  the  creditors.  The  statute 
invests  hina  with  the  title  of  the  bankrupt  and  makes  him,  not  only  quasi 
owner,  but  the  owner  pro  hac  of  all  the  property  and  rights  of  action  belong- 
ing to  the  bankrupt.  In  re  Baber  (D.  C.)  9  Am>  Bankr.  Rep.  415,  119  Fed 
520. 

I  can  see  no  reason  to  change  my  conclusions  which  will  be  found  in  my  re- 
port 

2.  The  petitioners  are  In  error  in  stating,  In  their  second  exception,  that  I 
found  as  a  fact  that  'this  coi'poration  did  UQt  change  its  principal  place  of 
business."  On  the  contrary,  I  found  that  whilst  the  principal  place  of  busi- 
ness, as  named  in  the  company's  charter,  was  situated  in  the  city  of  Grafton, 
nevertheless,  the  executive  office  and  principal  place  of  business  of  the  com- 
pany had  been  in  Philadelphia  not  only  from  the  time  the  company  com- 
menced operating  its  mines,  but  also  during  the  six  months  preceding  its 
bankruptcy.  And  I  further  found  that  "during  the  six  months  preceding 
bankruptcy,  the  Philadelphia  office  was  not  only  the  principal  office,  but  the 
only  office  maintained  by  the  company  during  that  period." 

3.  The  petitioners  are  in  error  in  stating,  in  their  third  exception,  that  I 
found  as  a  fact  Qiat  "offices  were  maintained  at  each  of  the  company's  mines 
in  the  state  of  West  Virginia,"  without  adding  thereto  that  I  further  found 
that  said  offices  had  not  been  maintained  during  the  six  months  preceding 
bankruptcy.    The  petitioners  are  also  in  error  In  stating,  in  the  above  ex- 
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cepticm,  that  I  fonnd  that  **the  only  business  that  had  been  transacted  by 
said  corporation  was  endeavoring  to  pay  off  the  yendors*  lien  notes  held  by 
citizens  of  West  Virginia,  and  in  endeavoring  to  prevent  litigation  by  West 
Virginia  creditors,"  I  found,  as  will  appear  In  my  report,  that  whilst  the 
company  never  mined  or  sold  coal  during  the  six  months  preceding  bank- 
ruptcy, it,  nevertheless,  transacted  at  its  Philadelphia  office  certain  businesfl, 
the  nature  and  character  of  which  is  recapitulated'  in  the  testimony  found  on 
the  pages  above  referred  to  and  which  was  other  than  that  of  paying  off 
vendors*  lien  notes  or  endeavoring  to  prevent  litijgatlon. 

4.  With  respect  to  the  fourth  exception,  the  cases  referred  to  must  speak 
for  themselves.  It  is  proper,  however,  that  I  should  call  attention  of  the 
court  to  the  case  of  Marine  Mach.  &  Conveyor  Co.  (D.  C.)  1  Am.  Bankr.  Rep.  421, 
91  Fed.  630,  heretofore  cited.  My  understanding  is  that  residence,  domicile,  or 
principal  place  of  business  is  a  question  of  fact,  and  that  the  authority  confer- 
red by  the  charter  is  neither  sufficient  nor  controlling.  The  cases  cited  supra, 
as  well  as  the  most  recent  publication  on  the  subject,  I  think  fully  sustain  this 
view.    Remington  on  Bankruptcy,  §§  33,  35,  87. 

5.  With  respect  to  the  fifth  exception,  the  schedules  which  were  offered  in 
evidence  purport  to  show  the  residence  of  the  holders  of  the  vendors'  lien 
notes,  and  their  correctness  in  this  respect  was  not  challenged,  excepting  in 
the  case  of  Samuel  W.  Shrader,  whose  residence,  the  testimony  shows*  was 
incorrectly  stated  in  the  schedules,  and  should  have  been  stated  as  in  Penn- 
sylvania. 

,6.  With  respect  to  the  sixth  exception,  the  evidence  does  not  show  that  all 
of  the  unpaid  vendors'  lien  notes  are  held  and  owned  by  West  Virginia  cred- 
itors. 

7.  With  respect  to  the  seventh,  eighth,  and  ninth  exceptions,  I  do  not  deem 
it  necessary  to  add  anything  to  the  views  heretofore  expressed  in  my  report 

In  conclusion  I  desire  to  say  that  I  have  carefully  considered  all  of  the 
foregoing  exceptions,  that  I  have  reconsidered  my  report  in  the  light*  of  the 
exceptions,  that,  after  making  a  careful  and  patient  examination  of  the  ex- 
ceptions, I  am  compelled  to  adhere  to  the  conclusions  stated  in  my  report,  and 
I  submit  the  exceptions-  to  the  Judgment  of  the  court. 

I  regret  very  much  that  counsel  for  petitioning  creditors,  after  having  been 
requested  by  me,  should  not  have  been  willing  to  appear  before  me  for  the 
purpose  of  arguing  the  exceptions.  They  were  requested  to  file  exceptions 
with  me,  and  were  given  notice  that  argument  thereon  would  be  heard  on 
June  4,  1908.  They  filed  exceptions,  but  declined  to  appear,  and,  in  order 
that  there  may  be  no  misunderstanding  with  respect  to  their  position,  I  aih 
pend  hereto  a  letter  addressed  to  me  by  G.  H.  A.  Kunst,  Esq.,  of  counsel  for 
petitioners,  under  date  of  June  3,  1908. 

Watson,  Diehl  &  Watson,  for  trustee. 
G.  H.  A.  Kunst,  for  excepting  creditors. 
J.  Aubrey  Anderson,  for  bankrupt. 

J.  B.  McPHERSON,  District  Judge.  From  the  facts  found  by 
the  special  referee,  Theodore  M.  Etting,  Esq.,  it  follows  that  the  prin- 
cipal place  of  business  of  the  bankrupt  was  in  the  Eastern  district  of 
Pennsylvania  during  the  six  months  preceding  the  filing  of  the  peti- 
tion, and  therefore  that  this  court  had  jurisdiction  to  entertain  the 
proceeding,  although  the  bankrupt  is  a  West  Virginia  corporation.  I 
agree  also  with  the  referee  that  the  facts  reported  by  him  support  the 
conclusion  that  the  greater  convenience  of  the  parties  would  not  be 
promoted  by  transferring  the  cause  to  the  Northern  district  of  West 
Virginia. 

For  the  reasons  given  by  the  learned  referee  in  his  two  reports,  they 
are  now  confirmed,  and  it  is  hereby  ordered  that  the  petition  of  Abra- 
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ham  W.  Burdett  et  al.,  filed  in  this  court  on  April  8, 1908,  be  refused, 
and  that  the  petitioners  therein  pay  the  costs  of  the  proceedings  there- 
ouy  including  the  cost  of  the  special  reference. 


THE  IRA  M.  HCDOES. 

(District  Court,  S.  D.  New  Tork.    AprU  8,  1908.) 

JxXDOHEivT— Effect*  of  Jvdgmeivt  of  State  Oottbt  in  Admibalty— Surr  to  En- 
force Contribution  from  Joint  Tort-Feasor. 

The  owner  of  a  vessel,  who  has  been  held  liable  In  an  action  at  law  in 
a  state  court  for  damages  caused  by  collision,  cannot  maintain  a  suit  la 
admiralty  to  compel  contribution  from  another  vessel,  alleged  to  have 
also  been  in  fault  for  such  collision,  especially  where  he  failed  to  avail . 
himself  c^  a  provision  of  the  state  statute  under  which  he  might  have 
brought  in  the  owner  of  such  other  vessel  In  the  state  court 

In  Admiralty.    On  exception  to  libel  for  want  of  jurisdiction, 

Robinson,  Biddle  &  Benedict,  for  libellant 
Amos  Van  Etten,  for  respondent. 

ADAMS,  District  Judge.  This  action  was  brought  by  the  Lehigh 
Valley  Railroad  Company  against  the  tug  Ira  M.  Hedges,  upon  a 
cause  of  action  stated  in  the  libel  as  follows : 

"Third:  On  or  about  the  7th  day  of  June,  1,904,  at  about  6:10  P.  M.,  the  tug 
•Slatlngton'  left  Pier  44,  North  River,  with  carfloat  'No.  22'  alongside  on  the 
port  side,  bound  for  the  Lehigh  Valley  Railroad  Terminal  at  Jersey  City. 
The  said  tug  was  properly  manned  and  equipped  and  had  a  lookout  who  was 
attentive  to  his  duties  stationed  forward  on  top  of  the  cars. 

When  about  amldstream  and  headed  toward  the  Jersey  Shore,  the  tug  *Ira 
M.  Hedges'  was  seen  coming  up  the  River  well  oflC  on  the  port  side.  The 
'Hedges'  had  two  stone  scows  in  tow,  one  on  each  side.  In  this  situation  the 
'Slatington'  blew  a  signal  of  one  whistle ;  but  this  signal  was  not  answered  by 
the  'Hedges,'  which  continued  on  her  course.  The  'Slatlngton,*  receiving  no 
answer,  and  seeing  that  the  'Hedges'  was  not  changing  her  course,  was  stop- 
ped, alarm  whistles  were  blown,  and  the  engines  were  put  in  reverse  motion ; 
but  the  starboard  comer  of  the  scow  'Helen,*  on  the  starboard  side  of  the 
'Hedges.'  collided  with  the  port  comer  of  float  'No.  22,'  damaging  the  scow 
and  causing  some  damage  to  the  guard  rail  on  carfloat  'No.  22.' 

The  tide  at  the  time  was  about  high  water  slack,  and  the  wind  light  from 
the  southwest. 

Fourth:  Thereafter  the  Rockland  Lake  Trap  Rock  Company,  owner  of  the 
scow  'Helen,'  began  an  action  in  the  Supreme  Court  of  New  York  for  Rockland 
County  against  the  libellant,  to  recover  the  damages  to  the  scow  'Helen'  caus- 
<id  by  said  collision.  The  said  action  came  on  for  trial  before  Mr.  Justice 
Kelly  and  a  jury ;  and  after  hearing  the  evidence,  a  verdict  was  rendered  for 
the  Lehigh  Valley  Railroad  Company.  The  cause  was  thereafter  appealed  by 
the  owner  of  the  'Helen'  to  the  Appellate  Division,  for  the  Second  Depart- 
ment, and  such  proceedings  were  had  that  the  Appellate  Division  thereafter 
reversed  the  order  dismissing  the  complaint,  and  remanded  the  cause  for  a  new 
trial. 

Thereafter  the  cause  came  on  for  a  new  trial  before  Mr.  Justice  Morschauser 
and  a  jury,  and  such  proceedings  were  had  that  a  verdict  was  rendered  in 
favor  of  the  plaintiff  and  against  the  libellant  herein  for  the  damages  sus- 
tained by  the  scow  'Helen,'  and  thereafter  the  costs  were  taxed  and  judgment 
entered  on  June  10,  1907,  against  the  libellant  herein  for  the  damages  sus- 
tained by  the  scow  'Helen,'  with  interest  and  costs,  in  the  sum  of  Twelve  hnn- 
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dred  ftnd  nine  and  Sl/100  Dollars  ($1209.31),  which  judgmeat  the  Ubellant 

thereafter  paid. 

The  libellant  expended  in  defending  said  action  in  counsel  fees,  witness 
fees  and  other  expenses,  the  sam  of  Seven  hundred  and  nineteen  Dollars 
($710.00). 

Fifth:  The  said  collision  and  the  damajges  consequent  thereon  were  caused 
and  contributed  to  by  the  negligence  of  the  tug  *Ira  M.  Hedges,*  or  those  in 
charge  of  her  navigation,  in  the  following,  among  other  particulars  which  will 
be  pointed  out  at  the  trial: 

I.  In  not  having  any,  or  any  proper,  lookout 

II.  In  not  answering  the^ne  whistle  signal  of  the  'Slatington.' 

III.  In  that,  having  the  'Siatington'  on  her  starboard  site,  and  the  vessels 
being  on  crossing  courses,  she  did  not  keep  out  of  the  way. 

IV.  In  that  she  did  not  stop  and  back  in  time  to  avoid  a  collision. 

Sixth:  That  all  and  singular  the  premises  are  true  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  this  Honorable  Court 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law  according  to 
the  practice  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime 
jurisdiction  may  issue  out  of  and  under  the  seal  of  said  Court  against  the 
steamtug  Ira  M.  Hedges,*  her  engines,  boilers,  tackle,  &c.,  and  that  said  steam- 
tug,  her  engines,  boilers,  tackle,  ftc,  may  be  seized  and  sold  to  pay  the  amount 
of  the  claim  set  forth  in  this  libel,  together  with  interest  and  costs,  and  for 
such  other  and  further  relief  as  may  appear  to  this  Honorable  Court  to  be 
just  and  proper." 

The  Cornell  Steamboat  Company  appeared  in  the  action  as  claimant 
of  the  Hedges,  as  owner  in  possession  and  filed  an  exception  to  the 
libel  as  follows: 

"The  Cornell  Steamboat  Company  appears  specially  in  this  action  and  ex- 
cepts to  the  libel  filed  herein  in  this  Court,  upon  the  ground  that  the  same 
does  not  state  a  cause  of  action,  and  the  matters  therein  set  forth  are  not 
within  the  jurisdiction  of  this  Court 

Wherefore,  this  claimant  prays  that  the  libel  herein  be  dismissed  with 
costs." 

While  the  libel  on  its  face  would  seem  to  claim  a  right  to  recover 
what  it  has  been  obliged  to  pay,  yet  it  is  urged  that  it  only  seeks  con- 
tribution because  the  Hedges  was  in  fault  as  a  joint  tort-feasor  and 
urges  that  although  the  action  could  not  be  maintained  at  common 
law,  the  equitable  powers  of  the  admiralty  are  sufficient  to  give  juris- 
diction and  create  a  right  of  recovery  should  the  Hedges  be  found, 
upon  trial,  to  have  been  a  participant  in  the  wrong  done.  Certain  au- 
thorities have  been  cited  to  support  the  contention,  viz. :  The  Mariska 
(D.  C.)  100  Fed.  500;  Id.,  107  Fed.  989,  47  C.  C.  A.  115;  Erie  Rail- 
road Co.  V.  Erie  and  Western  Trans.  Co.,  204  U.  S.  220,  27  Sup.  Ct. 
246,  51  L.  Ed.  450.  Those,  however,  were  admiralty  cases  and  they 
do  not  pretend  to  give  admiralty  jurisdiction  to  correct  injustice 
claimed  to  have  arisen  through  defects  in  the  common  law  system,  to 
which  a  party  has  a  constitutional  right  in  marine  matters,  not  actions 
in  rem,  as  well  as  in  others,  to  resort. 

It  is  contended  that  the  common  law  system  is  so  deficient  that  a 
party  may  recover  there  against  a  single  wrong-doer,  where  there  is 
another,  or  others,  equally  culpable,  without  any  right  of  contribution. 
It  is  true  that  an  injured  person  may  recover  from  any  one  of  several 
joint  tort-feasors,  if  no  attempt  is  made  to  reach  the  others  but  it 
seems  too  much  to  say  that  there  is  no  right  to  bring  in  others.    On 
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the  contrary,  it  is  provided  in  the  New  York  Code  of  Civil  Procedure 
as  follows: 

**§  452  (Am'd,  1901.)  When  court  to  decide  controversy,  or  to  order  other 
parties  to  be  brought  In. 

The  court  may  determine  the  controversy,  as  between  the  parties  before  it, 
where  it  can  do  bo  without  prejudice  to  the  rights  of  others,  or  by  saving  their 
rights ;  but  where  a  complete  determination  of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the  court  must  direct  them  to  be  brought 
in.  •  And  where  a  person,  not  a  party  to  the  action,  has  an  interest  In  the  sub- 
ject thereof,  or  in  real  property,  the  title  to  which  may  in  any  manner  be 
affected  by  the  judgment,  or  in  real  property  for  Injury  to  which  the  complaint 
demands  relief,  and  makes  application  to  the  court  to  be  made  a  party.  It 
must  direct  him  to  be  brought  in  by  the  proper  amendment.** 

"S  723.  (Am'd,  1877,  1900.)  Amendments  by  the  court;  disregarding  Imma- 
terial errors,  etc. 

The  court  may;  upon  the  trial,  or  at  any  other  stage  of  the  action,  before  or 
after  judgment,  in  furtherance  of  justice,  and  on  such  terms  as  it  deems  just, 
amend  any  process,  pleading,  or  other  proceeding,  by  adding  or  striking  out 
the  name  of  a  person  as  a  party,  or  by  correctiiig  a  mistake  in  the  name  of  a 
party,  or  a  mistake  In  any  other  respect,  or  by  inserting  an  allegation  ma- 
terial to  the  case;  or,  where  the  amendment  does  not  change  substantially 
the  claim  or  defence,  by  conforming  the  pleading  or  other  proceedings  to  the 
facts  proved.  And,  In  every  stage  of  the  action,  the  court  must  disregard  an 
error  or  defect,  in  the  pleadings  or  other  proceedings,  which  does  not  affect 
the  substantial  rights  of  the  adverse  party.  When  amending  a  pleading  or 
permitting  the  service  of  an  amended  or  supplemental  pleading  in  a  case 
which  Is  on  the  general  calendar  of  issues  of  fact,  the  court  may  direct  that 
the  case  retain  the  place  upon  such  calendar  yrhich  it  occupied  before  the 
amendment  or  new  pleading  was  allowed,  and  that  the  proceedings  had  upon 
the  amended  or  supplemental  pleadings  shall  not  affect  the  place  of  the  case 
upon  such  calendar,  or  render  necessary  the  service  of  a  new  notice  of  trial." 

These  sections  have  recently  been  before  the  New  York  Court  of 
Appeals  in  Gittleman  v.  Feltman,  191  N.  Y.  205,  83  N.  E.  969.  In 
an  action  to  recover  for  personal  injuries,  an  order  was  made  permit- 
ting the  plaintiff  to  bring  in  an  additional  defendant,  which  it  claimed 
was  a  joint  tort-feasor  with  the  other  defendants.  An  appeal  was 
taken,  by  permission,  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered  November 
26,  1907.  The  court  of  appeals  said  (pages  209,  210  of  191  N.  Y,, 
page  970  of  83  N.  E.): 

"The  questions  certified  In  this  case  are: 

First.  'Should  the  motion  of  the  plaintiff  to  bring  In  the  Surf  Amusement 
Company  as  a  party  defendant  herein  have  been  granted?' 

Second.  *Has  the  Supreme  Court,  upon  the  motion  of  the  plaintiff,  !n  an 
action  to  recover  damages  for  personal  injuries  resultixig  from  negligence, 
the  power  to  bring  in  as  defendant  a  party  not  named  as  a  defendant  at  the 
time  of  the  commencement  of  the  action,  against  the  objections  of  the  de- 
fendants originally  named  and  of  the  proposed  new  defendant?* 

The  granting  of  a  motion  of  this  character  rests  in  the  sound  cUscretlon  of 
the  court.  It  may  grant  in  the  furtherance  of  Justice,  on  such  terms  as  it 
deems  Just  The  Jurisdiction  of  this  court  is  limited  to  the  review  of  qnes- 
tlons  of  law,  and  it,  therefore,  cannot  review  the  discretion  of  the  Special 
Term  of  Appellate  Division.  We,  therefore,  have  no  power  to  answer  the 
first  question  certified.  The  second  question,  however,  is  as  to  the  power  of 
the  Supreme  Court  to  grant  the  motion,  which  calls  for  an  interpretation  of 
the  provisions  of  the  Code  referred  to.  With  reference  to  this  question  we 
have  the  power  to  determine  the  same,  and  we  think  that  it  should  be  answer- 
ed in  the  affirmative,*  and  the  order  appealed  from  aflBlrmed,  with  costs." 
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It  would  appear,  therefore,  that  in  this  state  at  least,  the  common 
law  courts  are  not  so  deficient  in  power  that  it  is  necessary  for  par- 
ties to  resort  to  a  court  of  admiralty  to  secure  justice  in  a  case  of 
this  kind. 

But  suppose  that  justice  can  be  better  reached  in  a  court  of  ad- 
miralty, does  that  give  a  litigant  a  right  to  resort  to  it  in  all  events? 
It  is  doubtless  true,  that  an  admiralty  judge  is  better  qualified  to  de- 
termine controverted  questions  of  fact  and  law  in  a  complicated  col- 
lision case,  for  example,  but  that  does  not  prevent  the  common  law 
courts  from  finally  deciding  questions  of  that  nature,  according  to 
their  methods,  by  actions  in  personam. 

In  Schoonmaker  v.  Gihnore,  102  U.  S.  118,  119,  26  L.  Ed.  95,  it 
was  said : 

**Tbe  single  question  in  this  ease  is,  whether  the  courts  of  the  United  States, 
as  courts  of  admiralty,  have  exclusiye  Jurisdictiop  of  suits  in  personam,  grow- 
ing out  of  collisions  between  vessels  while  navigating  the  Ohio  River.  This  la 
a  Federal  question,  and  gives  us  jurisdiction;  but  we  cannot  consider  It  as 
any  longer  open  to  argument  as  it  was  decided  substantially  in  The  Moaes 
Taylor,  4  Wall.  411,  18  L.  Ed.  397;  The  Hine  v.  Trevor,  4  Wall.  555,  18  L.  Ed. 
451;  The  Belfast,  7  Wall.  624,  19  L.  Ed.  266;  Leon  v.  Galceran,  11  Wall.  185. 
20  t».  Ed.  74 ;  and  Steamboat  CJompany  v.  Chace,  16  Wall.  522,  21  L.  Ed.  369. 
Judiciary  Act  Sept.  24,  1789,  c.  20,  §  9,  1  Stat  76,  reproduced  in  section  563, 
Rev.  St  par.  8  (U.  S.  Comp.  St.  1901,  p.  467),  which  confers  admiralty  Juris- 
diction on  the  courts  of  the  United  States,  expressly  saves  to  suitors,  in  all 
cases,  the  right  of  a  common-law  remedy,  where  the  common  law  is  competent 
to  give  it  That  there  always  has  been  a  remedy  at  common  law  for  damages 
by  collision  at  sea  cannot  be  denied." 

The  principle  is  well  established  that  where  a  court  obtains  jurisdic- 
tion of  a  cause  of  action,  it  retains  it,  to  the  exclusion  of  all  other 
courts,  to  the  end.  The  libellant  here  seeks  to  create  a  right,  which  ap- 
parently does  not  exist  and  never  has  existed.  The  respondent  had 
a  right  to  invoke  the  common  law  remedy.  In  the  trial  of  the  action 
therein,  the  defendant  was  justified  in  contending,  as  it  (now  the  libel- 
lant here)  seeks  to  establish,  that  the  negligence  was  partly  imputable 
to  the  tug  Hedges.  In  order  to  recover  in  the  state  court,  it  was  nec- 
essary to  show  some  neglfgence  on  the  part  of  the  Slatington.  Evi- 
dently the  jury  was  finally  convinced  of  the  latter's  fault,  hence  the 
verdict,  which  is  made  the  basis  of  the  claim  here.  It  seems  to  be 
an  injustice  that  the  Hedges,  or  her  owner,  if  she  was  in  fault  as  al- 
leged, should  not  respond  for  a  part  of  the  loss  but  the  libellant  failed 
to  resort  to  means  which  the  state  law  provided  for  bringing  in  the 
other  defendant  and  I  do  not  think  it  is  now  in  a  position  to  invoke 
the  jurisdiction  of  this  court  to  enforce  contribution.  If  that  was  not 
attainable  in  the  common  law  proceeding,  it  was  an  incident  of  the 
methods  prevailing  there  and  cannot  be  made  the  basis  for  a  resort  to 
admiralty. 

The  exception  is  sustained. 
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THE   SENEOiu 
(District  Oottrt.  S.  D.  New  York.    April  7,  1908.) 

1.  SHIPPIIVG--SHOBT  DeLIVBBT  OV  OABGO— lilABILITT  OV  VKSSSI.. 

Where  it  appeared  that  a  certain  number  of  cases  of  brietles  were  laden 
on  board  of  a  steamship  in  good  order,  they  were  thereafter  until  de- 
livery, at  the  ship's  risk  with  respect  to  contents,  and  she  is  liable  for 
a  deficiency,  in  the  absence  of  a  valid  exception  in  the  bill  of  lading. 

2.  Samis— EZxEifPTioN  IN  Bnx  of  Lading. 

Robbery  or  theft  of  cargo  by  those  on  board  cannot  be  made  a  ground 
of  exemption  from  liability  of  a  vessel  under  the  Harter  act  (Act  Feb. 
13,  1898,  c  105,  27  Stat  445  [U.  S.  Comp.  St  1901,  p.  2946]). 
8.  Same— Evidence  of  Weight—Boat  Note. 

A  receipt  called  a  "boat  note"  given  when  goods  are  received  on  board 
from  lighters,  reciting  the  number  of  packages,  that  they  were  in  good  or- 
der, and  their  weight  may  be  received  in  evidence  as  to  such  matters  as 
complementary  to  the  bill  of  lading,  and  where  the  packages  were  ap- 
parently of  uniform  weight  when  received,  and  those  delivered  intact  were 
of  the  stated  weight,  but  others  which  had  apparently  been  tampered  with 
were  of  less  weight,  it  may  be  assumed  that  their  weight  was  the  same 
when  they  were  received. 

In  Admiralty.    Suit  for  short  delivery  of  cargo. 

Beard  &  i'aret  and  James  T.  Kilbreth,  for  libellants. 
Convers  &  Kirlin  and  John  M.  Woolsey,  for  claimant. 

ADAMS,  District  Judge.  This  action  was  brought  by  Henry  W- 
Peabody  &  Company  against  the  steamship  Seneca  to  recover  the  value 
of  a  claimed  short  delivery  of  bristles  shipped  by  Ilbert  &  Company  at 
Shanghai  on  the  15th  day  of  September,  1905.  The  shipment  was  of 
50  cases  of  bristles,  deliverable  to  order  in  New  York.  The  bill  of 
lading  was  assigned  by  the  shippers  to  the  libellants,  who  claimed  the 
goods  upon  arrival  of  the  vessel,  but  it  is  alleged  that  they  did  not 
come  in  the  same  good  order  and  condition  as  when  shipped,  a  num- 
ber of  the  cases  having  been  tampered  with  and  the  contents  thereof 
having  in  part  been  extracted  while  the  goods  were  on  the  steamship, 
to  the  loss  of  the  libellants  of  $873.93.  The  claimant  admits  the  ship- 
ment and  the  issuance  of  a  bill  of  lading,  denies  many  of  the  other  al- 
legations and  alleges  that  the  bill  of  lading  only  recited  that  the  goods 
were  in  apparent  good  order  and  condition,  and  further: 

"Elighth:  Further  answering  and  as  a  further  and  separate  defence  herein, 
the  claimant  alleges  that  the  goods  in  question  were  carried  subject  to  a 
contract  of  carriage  contained  in  the  bill  of  lading  referred  to  In  the  fourth 
article  of  the  libel  and  alleges  that  the  bill  of  lading  did  not  recite  that  the 
goods  were  received  in  good  order  and  condition,  but  only  that  they  were  re- 
ceived in  apparent  good  order  and  condition.  It  further  provided  that  they 
were  to  be  carried  and  delivered  subject  to  the  exceptions  and  conditions  men- 
tioned in  the  bill  of  lading,  among  which  were  the  following: 

•Weight,  measurement,  quality,  quantity,  contents  and  value  (except  for  the 
puit)oses  of  estimating  freight)  unknown.* 

•The  act  of  Qcd  ♦  ♦  ♦  robbers  or  thieves,  by  land  or  sea,  on  board,  in 
craft  or  on  shore,  whether  in  the  service  of  the  ship  owners  or  not,  ♦  ♦  • 
or  loss  and/Q,  damage  of  any  description  arising  from  ♦  •  ♦  and  circum- 
stances beyond  the  control  of  the  ship  owners  •  ♦  •  barratry  by  master 
or  crew,  misfeasance  •  •  ♦  lose  or  damage  caused  by  ♦  ♦  •  all  and 
every  dangers  and  accidents  of  the  seas,  rivers  and  canals  and  of  navigation 
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of  whatever  nature  or  kind,  and  the  consequences  of  all  the  above  mentioned 
risks  and  accidents.* 

*The  steamer  is  not  liable  for  insufficient  packing  or  wear  and  tear  of  pack- 
ages, for  inaccuracies,  obliterations.  Insufficiency  or  absence  of  marks,  numbers 
or  descriptions  of  goods  shipped,  breakage,  loss  or  damage  arising  directly  or 
Indirectly,  before,  during  or  after  loading,  or  until  delivery  Is  completed 
*    •    ♦    inherent  quality  or  vice  of  the  goods  shipped.' 

'Shipowners  will  not  be  accountable  *  •  *  beyond  the  amount  of  $100. 
U.  B.  gold  currency,  for  any  one  package  unless  bills  of  lading  are  signed  for 
such  goods  and  the  value  declared  therein  and  freight  paid  ad  valorem.* " 

The  bill  of  lading  sustains  the  claimant's  allegation  of  "apparent 
good  order  and  condition"  and  the  further  allegations  pleaded. 

The  solution  of  the  controversy  of  fact  depends  upon  the  answer  to 
the  question  was  the  shipment  made  in  good  order,  or- whether  a  de- 
ficiency in  the  contents  of  some  six  of  the  packages,  which  was  foimd 
at  the  time  of  delivery,  existed  at  the  time  of  the  shipment  or  was  in 
consequence  of  an  abstraction  of  the  contents  while  on  board  the 
vessel. 

On  the  15th  of  September  the  bill  of  lading  was  issued  for  the  50 
cases^  in  apparent  good  order  but  with  a  provision  that  the  weight  was 
unknown.  On  the  next  day,  the  l6th,  according  to  the  dates  in  the 
instruments,  the  bristles  were  brought  alongside  and  delivered  to  the 
steamer.  A  receipt,  called  a  boat  note,  was  thereupon  issued  by  the 
chief  officer  of  the  ship,  containing  an  acknowledgment  of  the  receipt 
of  50  cases.  The  goods  were  talRed  on  the  vessel  by  a  clerk  in  the 
employ  of  the  ship.  A  warning  had  been  given  to  the  officers  that 
they  must  be  very  careful  about  bristles.  Special  injunctions  were  giv- 
en, as  testified  by  the  second  officer,  for  the  officers  to  watch  the  ship- 
ment of  the  bristles  themselves.  Having  these  instructions  in  view, 
the  cases  were  received  and  the  note  was  issued.  This  note  recited 
that  the  goods  were  "in  good  order  and  condition"  and  contained  an 
instruction  as  follows: 

"Any  package  not  in  good  order  must  be  left  in  boat  Nothing  but  a  dean 
receipt  will  be  accepted.    Shanghai  Tug  and  Lighter  Co.  Limited.'' 

The  boat  note  also  contained  a  memorandum  "pis  50.00"  which  it 
has  been  testified,  meant  50  piculs,  a  weight  of  1331^  pounds  each,  and 
it  is  contended  therefrom  that  there  was  a  definite  loss  of  weight  from 
that  which  was  loaded  on  the  steamer,  as  the  turn  out  .of  six  cases 
showed  only  650  pounds  gross,  instead  of  800  pounds.  It  does  not  ap- 
pear that  the  packages  were  weighed  at  the  time,  which  impairs  the 
value  of  the  entry  on  the  note  in  this  respect  but  still  it  is  some  evi- 
dence of  the  quantity  of  bristles  shipped,  and  it  is  fortified  bv  the  fact 
that  the  intact  packages  conformed  to  this  standard  of  weight,  130  to 
133  pounds,  and  is  persuasive  of  the  defective  packages  having  con- 
tained the  same  amount.  I  think  it  is  proper  to  use  this  note  as  evi- 
dence, complementary  to  the  bill  of  lading.  In  The  Euripides,  71  Fed. 
728,  18  C.  C.  A.  226,  where  there  was  a  question  of  weights,  it  was 
said  by  the  Circuit  Court  of  Appeals  (page  732  of  71  Fed.,  page  230  of 
18  C  C.  A.) : 

"While  there  is  no  sufficient  proof  to  show  what  those  bags  weighed  when 
sound,  we  concur  with  the  district  judge  in  the  conclusion  that  the  average 
weight  of  the  damaged  bags,  which  is  shown  by  the  summary  above,  may  prop- 
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erly  be  taken  as  the  least  measure  of  the  contents  of  a  soond  bag,  and  ap- 
proTe  his  calculation  that  the  loss  of  sugar  from  the  empty  bags  was  26,664 
pounds." 

The  cases  containing  the  bristles  were  wooden  boxes,  about  21^ 
or  3  feet  x  2%  feet  x  2i^  feet,  entirely  covered  with  paper,  which 
was  found  subsequent  to  delivery  to  be  bruised  as  well  as  the  wood, 
which  also  had  nails  drawn  out  from  burst  wood;  also  iron  bands 
around  the  ends  of  the  packages  were  broken.  When  the  packages 
were  opened,  one  was  found  to  contain  2  bags  of  beans  but  no  bris- 
tles, another  contained  partly  beans  and  partly  matting,  with  24  pounds 
net  of  bristles,  another  contained  25  pounds  net  of  bristles;  another 
contained  62  pounds  net  of  bristles ;  another  contained  67  pounds  net 
of  bristles ;  another  contained  92  pounds  net  of  bristles.  Some  of  the 
other  cases  were  found  to  be  slightly  broken  but  with  no  deficiency 
of  contents.  When  the  cases  were  delivered  to  the  ship  they  were  ex- 
amined carefully  by  the  second  officer  and  he  saw  nothing  to  indicate 
any  deficiency  in  the  contents,  but  as  soon  as  a  discharge  was  com- 
menced it  was  immediately  noticed  that  some  of  the  cases  were  light 
and  the  attention  of  the  officers  was  at  once  called  to  the  fact.  The  ac- 
tual deficiencies  were  not  known  till  after  the  cases  were  put  in  store 
and  an  examination  made  there,  two  to  four  weeks  later,  in  which  the 
actual  weights  were  ascertained. 

Considerable  stress  is  laid  by  the  claimant  upon  the  fact  just  men- 
tioned, but  it  has  not  been  attempted  to  deny  that  the  weights  were 
apparently  uniform  and  correct  when  delivered  to  the  vessel  and  that 
the  cases  were  light  when  they  reached  New  York.  The  testimony 
shows  that  great  care  was  taken  in  the  warehouse  to  protect  the  goods 
and  it  does  not  in  any  way  appear  that  the  contents  were  interfered 
with  there.  Under  these  circumstances  a  criticism  of  a  late  detailed 
examination  of  the  contents  and  the  weights  is  not  entitled  to  very 
much  consideration. 

The  conclusion  to  be  derived  from  the  facts  is  not  seriously  affected 
by  the  claim  that  the  boxes  were  so  stored  and  surrounded  by  other 
goods  that  access  to  them  was  prictically  impossible.  I  find  that  the 
vessel  is  in  fault  for  a  short  delivery  of  the  contents  of  several  cases 
and  should  respond  therefor  unless  a  valid  exemption  exists  to  the 
claim.  The  pertinent  parts  of  the  exceptions,  correctly  extracted  from 
the  bill  of  lading,  are  stated  in  the  answer,  quoted  above. 

The  rule  governing  matters  of  the  kind  is  stated  in  the  recent  case 
of  The  Patria,  132  Fed.  971,  68  C.  C.  A.  397,  where  it  in  effect  ap- 
pears that  where  the  evidence  shows  that  a  ship  received  goods  on 
board  in  good  condition,  and  delivered  them  damaged,  it  has  the  bur- 
den of  proving  that  the  damage  was  due  to  a  risk  excepted  in  the  bill 
of  lading,  although  if  it  is  manifestly  so,  as  from  breakage  or  decay, 
which  are  excepted  generally,  the  ship  need  not  show  the  cause  of  the 
breakage  or  decay,  but  it  is  incumbent  upon  the  cargo-owner  to  ad- 
duce proof  of  negligence.  There  can  be  no  question  that  if  these  goods 
were  stolen  by  the  servants  of  the  ship,  she  is  liable  therefor.  The 
Minnetonka  (D.  C.)  132  Fed.  52 ;  affirmed  146  Fed.  509,  77  C.  C.  A. 
217.  It  was  incumbent  on  the  ship  to  show  that  the  robbery  was  con- 
summated by  some  one  not  belonging  to  the  ship,  if  that  was  the  fact^ 
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then  the  burden  would  have  been  upon  the  libellants  to  show  negli- 
gence in  the  care  of  the  goods.  The  Saratoga  (D.  C.)  20  Fed.  869,  871. 
There  is  no  direct  proof,  however,  of  the  robbery,  and  in  its  absence, 
and  under  the  circumstances  shown  h^re,  that  the  vessel  was  generally 
in  the  stream,  without  access  to  the  cargo  by  outsiders,  it  must  be  as- 
sumed that  the  deficient  bristles  were  abstracted  by  those  belonging  to 
her  and  relief  from  liability  therefor  can  not  be  obtained,  under  the 
provisions  of  the  Harter  act  (Act  Feb.  13,  1893,  c.  105,  27  Stat.  445 
[U.  S.  Comp.  St.  1901,  p.  2946]). 

The  exception  pleaded  of  non-accountability  beyond  $100  per  pack- 
age has  not  been  urged  and  therefore  has  not  been  considered. 

There  will  be  a  decree  for  the  libellants,  with  an  order  of  reference. 


THE  VUELTABAJO. 

(District  Court,  S.  D.  Alabama.    August  8, 1908.) 

No.  1,187. 

1.  Shipping— Liability  of  Vessei/— Right  of  Action  of  Passsnoeb. 

A  passenger  on  a  vessel  may  maintain  a  suit  In  rem  against  her  In 
admiralty  to  recover  damages  for  a  failure  to  furnish  him  with  proper 
accomodations,  but  not  for  an  assault  and  battery  committed  upon  lilm 
by  the  master,  for  which  his  remedy  is  In  personam  only  either  in  ad- 
miralty or  at  common  law. 

[Ed.  Note. — Accomodations  to  passengers  on  vessels,  see  note  to  The 
Oregon,  68  C.  0.  A.  630.] 

2.'  Same— Relation  of  "Passenger"— E]mploy£  of  Owners  Cabbied  Fbeb. 

Libelant  was  employed  by  the  owners  of  a  steamer  to  go  with  her  from 
Mobile  to  Cuba,  and  there  operate  a  gasoline  launch  under  directions  of 
the  master.  He  was  to  perform  no  service  until  he  reached  the  Cuban 
port,  but  was  to  receive  pay  from  the  time  he  started  until  his  return, 
and  to  be  furnished  transportation  on  the  vessel.  Held,  that  he  was  not  a 
passenger  in  a  legal  sense,  nor  entitled  to  demand  accommodations  as 
such,  and  could  not  recover  in  admiralty  against  the  vessel  for  a  failure 
to  furnish  him  with  such  accommodations. 

[Ed.  Note. — For  other  definitions^  see  Words  and  PhraseSi  voL  6»  pp. 
5218-5227;    vol.  8,  p.  7748.] 

In  Admiralty. 

J.  I.  Clemmons  and  Fred  Bacho,  for  libelant 
Pillans,  Hanaw  &  Pillans,  for  claimant. 

TOULMIN,  District  Judge.  The  libelant  in  his  libel  alleges,  in  sub- 
stance, that  he  was  employed  in  the  city  of  Mobile  to  go  to  the  island 
of  Cuba  to  operate  while  there  a  gasoline  launch,  and  that  he  took 
passage  to  Cuba  on  board  said  steamship  in  company  with  a  party 
of  excursionists  and  prospectors  who  had  hired  him  to  go  there.  He 
alleges :  That  he  was  not  permitted  by  the  master  of  the  vessel  to  go 
to  certain  parts  of  the  vessel  where  the  other  passengers  were  per- 
mitted to  go,  but  was  ordered  by  him  to  go  to  the  foredeck  of  said 
vessel,  and  was  told  that  that  was  his  place  and  to  keep  it;  that  he 
was  given  no  sleepitig  apartments  as  a  passenger,  but  was  made  to 
sleep  in  the  forecastle  of  the  vessel  with  her  sailors  or  crew  and  with- 
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out  proper  sleeping  accommodations ;  that  when  the  vessel  arrived  at 
the  harbor  of  Cienfuegos,  Cuba,  he  took  charge  of  said  launch  and 
operated  it  to  and  from  tfie  vessel  and  shore  about  and  around  said 
harbor  as  he  was  bidden,  but  returned  to  the  vessel  at  night;  that 
about  three  days  after  arriving  at  Cienfuegos,  coming  on  board  from 
shore  one  night,  the  master  called  him  to  the  bridge,  and  a  conversa- 
tion ensued  between  them,  in  which  a  dispute  arose  as  to  whether 
libelant  was  a  passenger  with  the  rights  and  privileges  of  a  passenger 
on  the  vessel  or  was  a  member  of  her  crew  and  "under"  the  master; 
that  in  this  controversy  the  master  flew  into  a  rage,  and  struck  libel- 
ant violently  on  the  face  and  ear,  inflicting  a  gash  and  knocking  him 
down ;  that  he  continued  the  assault  upon  him  and  succeeded  in  getting 
his  hands  and  arms  tied  behind  him  and  in  placing  him  in  a  small 
room  wherein  he  was  kept  in  solitary  confinement  for  five  or  six  days 
with  ever3rthing  removed  from  the  room  except  a  single  mattress, 
and  was  so  confined  until  the  vessel  was  two  days  out  on  her  return 
trip  to  Mobile;  and  that  during  his  imprisonment  he  was  not  fur 
nished  with  reasonably  sufficient  food.  Libelant  claims  that,  by  rea- 
son of  the  premises  and  the  breach  of  contract  of  carriage  as  a  pas- 
senger, he  is  entitled  to  demand  of  the  said  vessel,  her  owners  and  mas- 
ter, damages,  and  prays  that  said  vessel  be  condemned  and  ^old  to  pay 
the  same. 

Respondent,  answering,  says:  That  libelant  was  hired  to  go  as  a 
member  of  the  crew  of  said  vessel,  but  with  no  duty  than  as  operator 
of  said  launch  when  and  as  she  should  be  needed,  which  launch  was 
carried  on  board  of  said  vessel  to  be  used  as  alleged  in  the  libel ;  that 
libelant  was  to  receive  $1  a  day  besides  his  board  on  the  ship ;  and  that 
he  signed  articles  upon  said  vessel  and  became  and  was  a  member  of 
the  crew.  Respondent  further  says :  That  on  one  night  while  return- 
ing from  the  shore  to  the  vessel  libelant  was  insulting  to  the  master, 
and  on  arriving  at  the  ship  he  was  called  by  the  master  to  the  bridge, 
and  was  informed  that  he  was  not  a  passenger,  as  he  asserted,  but  a 
member  of  the  crew ;  that  libelant  became  very  insulting  and  offensive 
and  used  threatening  language  to  the  master,  refusing  to  obey  his 
orders  to  go  to  his  quarters;  that  libelant  struck  the  master  in  the 
face,  who  thereupon  threw  libelant  on  the  deck  and  there  held  him  un- 
til his  hands  were  bound  by  the  chief  officer  of  the  ship,  and  the  master 
then  caused  libelant  to  be  locked  up  in  a  stateroom  of  the  vessel,  where 
he  was  confined  about  five  days  and  then  ordered  released.  Respond- 
ent further  says  that  libelant  was  so  confined  on  account  of  his  con- 
duct, and  during  such  confinement  was  furnished  an  abundance  of 
food  of  decent  character  and  description  and  with  water,  and  says 
that  the  master  used  no  more  violence  than  was  necessary  to  meet  the 
uncalled  for  assault  of  the  libelant  made  upon  him  upon  his  own  ship 
and  while  he  had  a  crew  aboard.  Respondent  says,  in  short,  that  the 
libelant  was  a  servant  of  the  ship  and  in  no  sense  a  passenger  on  her, 
and  respondent  excepts  to  the  libel  on  the  ground  that  the  acts  for 
which  the  libelant  seeks  to  recover  damages  can  be  siied  for  in  this 
court  only  in  personam,  and  not  in  rem.  He  therefore  prays  to  be  dis- 
missed 


Digitized  by 


Google 


696  168  FBDBRAL  BXPOBTBB. 

From  the  evidence,  I  find  the  facts  of  this  case  to  be  substantially 
these:  The  libelant  was  employed  by  the  owners  of  the  steamship 
Vueltabajo  to  go  to  Cuba  to  operate  a  gasoline  launch  which  had  been 
provided  by  such  owners  to  be  taken  on  said  steamer  to  Cuba  to  be 
used  there  in  carrying  the  officers  and  members  of  the  crew  of  the 
steamer  and  other  persons  to  and  from  the  shore,  as  might  be  required. 
There  were  aboard  the  steamer  friends  and  guests  of  her  owners,  who 
were  carried  from  Mobile  as  visitors  to  the  island  of  Cuba.  At  the 
time  of  the  engagement  of  libelant's  services,  it  was  agreed  that  they 
were  to  begin  when  the  steamer  reached  her  port  of  destination, 
Cienfuegos,  Cuba*;  but  compensation  for  such  services  was  to  com- 
mence on  the  day  he  left  Mobile  and  to  end  on  the  day  of  his  return 
there,  and  was  to  be  at  the  rate  of  $1  per  day.  That  transportation 
would  be  furnished  him  by  the  owners;  their  representative  who 
made  the  agreement  with  him  telling  him  that  he  would  be  taken  down 
to  Cuba  on  their  vessel.  That  he  inquired  of  the  owner's  manager  of 
the  steamer  on  board  the  steamer,  on  the  day  she  left,  as  to  where  he 
was  to  be  quartered,  and  that  he  was  told  to  "see  the  captain  about 
that,"  that  "the  captain  would  take  care  of  that  matter."  Nothing 
was  then  said  about  his  being  a  passenger  or  a  member  of  the  crew. 
He  was  told  that  he  was  subject  to  the  orders  of  the  master  in  the 
navigation  of  the  launch.  Libelant  signed  no  shipping  articles,  and 
performed  no  services  on  board  the  steamer,  and  was  required  to  per- 
form none.  It  was  stated  that  his  name  was  on  the  articles,  but  ad- 
mittedly without  his  consent  or  knowledge.  It  was  probably  put  there 
because  the  steamer  was  not  a  common  carrier  of  passengers.  How- 
ever, no  passage  was  paid  by  libelant,  and  he  was  not  furnished  the 
accommodations  or  allowed  the  privileges  of  a  first-class  passenger. 
That  libelant  was  assaulted,  struck,  had  his  arms  tied  behind  his  back, 
and  confined  in  a  stateroom  under  lock  and  key  for  several  days  while 
in  the  harbor  of  Cienfuegos  and  on  the  voyage  back  to  Mobile  is  un- 
disputed. 

If  the  libelant  was  a  first-class  passenger  on  the  steamer,  as  he  claim- 
ed to  be  and  asserted,  then  the  failure  to  give  him  such  accommoda- 
tions was  a  marine  tort,  for  which  he  might  proceed  in  admiralty 
against  the  vessel  and  would  be  entitled  to  damages  for  such  annoy- 
ance, discomfort,  and  public  humiliation  as  he  may  have  suffered. 
The  Williamette  Valley  (D.  C.)  71  Fed.  712.  But  he  cannot  proceed 
in  rem  against  the  vessel  for  the  assault  and  battery  committed  on 
him,  which  includes  the  striking,  the  binding  of  his  arms  behind  him, 
and  the  confinement  in  the  stateroom.  For  these  his  remedy  is  in  per- 
sonam in  a  court  of  admiralty,  or  by  suit  in  a  common-law  court. 
Admiralty  Rule  No.  16;  Hughes  on  Admiralty,  p.  187;  Leathers  v. 
Blessing,  105  U.  S.  629,  26  L.  Ed.  1192. 

A  "passenger"  is  one  who  travels  in  a  public  conveyance  by  virtue 
of  a  contract,  express  or  implied,  with  the  carrier,  as  a  payment  of  fare 
or  something  accepted  as  an  equivalent  therefor.  Black's  Law  Diet 
title  "Passenger";  5  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.)  486; 
Thomp.  on  Car.  p.  26;  Pa.  R.  Co.  v.  Price,  96  Pa.  267.  While 
libelant  was  a  passenger  in  the  sense  that  he  was  a  traveler  being  car- 
ried from  one  place  to  another,  he  was  not  a  passenger,  in  the  legal 
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sense  of  the  term,  and  entitled  to  all  the  accommodations,  rights,  and 
privileges  as  such.  He  was  not  being  carried  by  the  steamer  by 
any  contractual  relations  with  her  as  a  common  carrier.  Mor^eover, 
when  he  went  aboard  of  the  vessel  he  understood  that  the  master  was 
to  provide  him  with  such  quarters  and  accommodations  as  the  master 
might  designate.  He  was  also  informed  that  he  was  subject  to  fhe. 
master's  orders  in  the  performance  of  the  service  for  which  he  was 
employed,  to  neither  of  which  did  he  object.  I  find  therefore  that  libel- 
ant is  not  entitled  to  recover  damages  for  the  failure  of  the  master  to 
furnish  him  with  the  accommodations  of  a  first-class  passenger  as 
claimed.  I  also  find  that  he  cannot  recover  in  this  proceeding  in  rem 
against  *the  vessel  for  the  wrongful  and  unjustifiable  assault  and  bat- 
tery committed  on  him  by  the  master,  complained  of,  for  want  of  juris- 
diction of  this  court. 

My  opinion  on  the  evidence  is  that  libelant  was  not  a  niember  of 
the  crew  of  the  steamer,  but  was  employed  by  her  owners  to  perform 
specific  services  as  navigator  of  the  launch  when  the  steamer  arrived 
at  Cienfuegos.  At  all  events,  he  was  a  person  rightfully  on  the  ves- 
sel. He  was  there  for  a  proper  purpose  in  itself,  and  was  entitled  to 
demand  the  exercise  of  ordinary  care  towards  him  on  the  part  of  the 
vessel,  and  to  be  exempt  from  cruel  and  improper  treatment  by  the 
officers  of  the  vessel.  He  at  least  was  entitled  to  the  consideration  of 
a  person  there  under  the  doctrine  of  implied  invitation.  But  whether 
libelant  was  a  member  of  the  crew,  or  rightfully  on  the  vessel  as  an 
employe  of  her  owners,  being  there  by  their  direction  or  permission, 
he  would  be  entitled  to  recover  for  any  injury  cruelly,  unnecessarily, 
and  improperly  inflicted  on  him  by  the  master.  The  owners  and  the 
master  would  be  liable  by  a  suit  in  personam  in  a  court  of  admiralty 
or  by  the  proper  action  in  a  court  of  common  law.  The  Guiding  Star 
(D.  C.)  1  Fed.  347;  Spencer  v.  Kelley  (C.  C.)  32  Fed.  838;  The  Gen- 
eral Rucker  (D.  C.)  35  Fed.  152 ;  Leathers  v.  Blessing,  105  U.  S. 
629,  26  L.  Ed.  .1192. 

I  am  therefore  constrained  to  dismiss  the  libel  for  the  want  of  juris- 
diction of  the  case. 


QUEEN  CITY  SAVINGS  BANK  &  TRUST  CO.  ▼.  REYBURN 

(Circuit  Court,  E.  D.  Pennsylvania.    July  81,  1908.) 

No.  e. 

Bills  and  Notes— Bona  Fibs  Pubohaseb— Aooommodation  Pafkb. 

Hie  discount  of  an  accommodation  note  by  a  bank  and  the  credit  of  the 
proceeds  to  the  account  of  the  payee  are  not  equivalent  to  parting  with 
value,  and  the  maker  may  cancel  his  obligation  by  proper  notice  to  the 
purchaser  at  any  time  before  It  has  actually  parted  with  the  money. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  7,  Bills  and  Notes,  I 
908.] 

BvIDENO]^~BooKS  OF  Account— Bank  Books. 

A  loose  leaf  of  a  bank  ledger,  containing  entries  of  transactions  be- 
tween the  bank  and  a  customer,  is  competent  evidence  In  Its  behalf  to 
prove  such  transactions,  when  properly  proved  by  testimony  of  the  bank's 
employ^ 
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8.  BiLts  AND  NoTE»— Action  bt  IndobseBt-Dicfenses. 

Plaintiff  bank  discounted  for  a  customer  certain  accommodation  notes 
made  by  defendant  under  such  circumstances  as  made  it  a  bona  fide 
holder  thereof  and  entitled  to  recover  thereon  to  the  extent  of  the  value 
It  had  parted  with  before  being  notified  by  defendant  A  part  of  the 
proceeds  of  the  discount  had  been  paid  into  a  fund  owned  by  a  third 
•  party,  but  against  which,  by  an  arrangement  between  them,  plaintiff  was 
authorized  to  charge  back  such  paper  discounted  for  the  customer  as 
should  not  be  paid.  Held,  that  such  arrangement,  to  which  he  was  not 
a  party,  was  not  available  to  defendant  as  a  defense  to  the  notes  either 
to  the  extent  of  the  entire  fund  or  that  portion  of  it  arising  from  that 
particular  discount 

Burton  B.  Tuttle  and  Bamberger,  Levi  &  Mandel,  for  plaintiff. 
Wm.  N.  Trinkle,  John  C.  Bell,  and  J.  Howard  Gendell,  for  defend- 
ant 

J.  B.  McPHERSON,  District  Judge.  This  is  an  action  brought 
by  the  plaintiff  as  indorsee,  against  the  defendant  as  maker,  of  two 
promissory  notes  for  $5,000  each,  due  at  four  months  from  October 
20  and  25,  1906,  respectively.  The  case  having  been  submitted  to  the 
court  without  a  jury,  I  find  the  facts  to  be  as  follows : 

1.  In  the  fall  of  1906,  the  defendant  was  in  need  of  money  to  carry 
on  a  business  enterprise  in  which  he  had  an  interest,  and  in  order  to 
rais^  the  needed  funds  he  agreed  with  the  Union  Potteries  Company, 
an  Ohio  corporation,  through  the  agency  of  a  broker  in  New  York 
City,  to  make  five  promissory  notes  of  $5,000  each.  These  notes  were 
to  be  indorsed  by  the  potteries  company  and  negotiated  wherever  the 
money  could  be  obtained,  and  the  proceeds  were  to  be  divided  equally 
between  the  potteries  company  and  the  defendant,  by  whom  also  the 
liability  upon  the  notes  was  to  be  equally  borne.  The  notes  were  duly 
executed  toward  the  end  of  October  and  were  placed  in  the  broker's 
hands  to  be  negotiated.  Certain  circumstances,  which  it  is  not  neces- 
sary to  detail,  aroused  the  defendant's  suspicions  concerning  the  fair- 
ness and  good  faith  of  the  transaction  to  which  he  had  thus  committed 
himself,  and  he  took  steps  which  resulted  in  the  return  to  him  of  three 
of  the  notes.    This  action  relates  to  the  remaining  two. 

2,  The  notes  in  suit  were  offered  to  the  plaintiff  for  discount  by  the 
potteries  company  about  October  30th,  and  on  that  day  the  plaintiff 
addressed  the  following  letter  to  the  defendant: 

"Mr.  John  E.  Reybum,  Phila.,  Pa.—Dear  sir:  We  have  this  day  been  offered 
some  4  mos.  paper  of  yours  by  the  Union  Potteries  Co.,  for  discount,  they 
claiming  that  tliis  paper  was  given  by  you  in  payment  of  stock  sold  to  you  in 
their  company.  Would  you  be  kind  enough  to  telegraph  us  at  our  expense 
whether  this  is  the  situation?  And  confirm  same  by  letter. 
"Hoping  that  you  will  give  us  the  desired  information,  we  remain, 
"Resp.  yours.  The  Queen  City  Savings  Bank  &  Trust  Co. 

"ESmest  Von  Bargen,  Sec'y.** 

The  defendant  replied  under  date  of  November  2d: 

"Dear  Sir:  I  have  your  favor  of  the  80th  ult,  and  in  reply  beg  to  say 
that  there  must  be  some  misunderstanding  about  the  transaction  in  Union 
Potteries  Company,  as  I  have  no  understanding  about  taking  shares  of  stock 
in  that  company.  I  did  not  wire  because  I  thought  it  was  better  to  com- 
municate in  writing  with  you. 

"Yours  very  truly,  John  B.  Reybum.*' 
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Thereupon  the  plaintiff,  on  November  6th,  addressed  a  second  letter 
to  the  defendant : 

"Dear  Sir:  We  are  In  receipt  of  your  favor  of  the  2d  Inst  and  In  reply 
will  say  that  we  do  not  understand  your  letter. 

"We  were  offered  two  notes,  one  of  October  20,  1900,  and  the  other  of  Octo- 
ber 25,  1906,  for  four  months  each  at  five  thousand  ($5,000)  dollars  each, 
signed  by  you,  by  Mr.  Hart,  vice  president  of  the  Union  Potteries  Co.,  who 
claims  that  these  notes  were  given  in  payment  of  stock  in  either  the  Union 
Potteries  Ck>.,  Pittsburgh,  or  the  Huntington  China  Co.,  Huntington,  W.  Va., 
or  both. 

"In  your  letter  you  say  you  have  no  understanding  about  taking  stock  in  the 
company.  We  wish  you  would  let  us  know  if  you  gave  these  notes  for  some 
other  reason,  and  whether  they  are  your  bona  fide  notes,  and  will  be  paid  at 
maturity.  » 

"We  are  sorry  that  we  are  putting  you  to  all  this  inconvenience,  but  we 
would  like  to  be  on  the  safe  side  before  we  discount  these  notes  for  the 
Union  Potteries  Company. 

"Thanking  you  in  advance,  we  remain 

"Yours  very  truly,  Ernest  Von  Bargen,  Secretary." 

This  communication  the  defendant  answered  as  follows,  on  Novem- 
ber 8th : 

"Dear  Sirs:  I  beg  leave  to  acknowledge  receipt  of  your  letter  of  the  6th 
Inst,  regarding  my  two  notes,  dated  October  20th  and  October  25th,  for  $5,000 
each. 

"I  desire  to  state,  in  reply  thereto,  that  since  writing  you  in  answer  to  your 
letter  of  October  3d,  the  difference  between  the  Union  Potteries  Company  and 
myself  regarding  stock  has  been  satisfactorily  adjusted. 

"The  notes  in  question  will  be  paid  at  maturity. 

"Very  truly  yours,  John  B.  Reybum.** 

In  reliance  upon  this  correspondence,  the  plaintiff  discounted  the 
two  notes  on  November  12th  and  placed  the  proceeds,  namely,  $4,885 
on  each  note,  to  the  credit  of  the  potteries  company. 

3.  In  consequence  of  the  defendant's  suspicions,  to  which  reference 
has  been  made  in  paragraph  1,  he  determined  to  stop  the  negotiation 
of  the  remaining  two  notes  of  the  series,  if  possible,  and  on  the  evening 
of  November  14th  he  sent  the  following  night  telegram  to  the  plaintiff : 

"Have  discovered  fraud  since  writing.  Do  not  discount  notes  bearing  my 
signature.*' 

This  telegram  was  received  by  the  plaintiff  before  banking  hours  on 
November  16th,  and  was  replied  to  as  follows : 
"Notes  already  discounted  on  strength  of  your  letter  November  S,** 

This  reply  was  confirmed  by  a  letter  of  the  same  date. 

4.  On  November  12th  the  balance  to  the  credit  of  the  potteries  com- 
pany on  deposit  with  the  plaintiff  was  $1,778.14.  This  balance  was 
increased  by  the  discount  of  the  notes  to  $11,548.14.    On  November 

,  12th  the  potteries  company  drew  a  check  for  $2,500  upon  this  balance, 
on  November  13th  a  check  for  $1,000,  and  on  November  14th  two 
checks  for  $1,250  and  $4,000,  respectively.  These  checks  were  dixly 
honored  by  the  plaintiff. 

5.  There  is  no  evidence  of  fraud  or  bad  faith  on  the  part  of  the 
plaintiff,  or  of  any  knowledge  on  its  part  of  fradd  or  bad  faith  on 
the  part  of  the  New  York  broker  or  of  the  potteries  company.    The 
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defendant  received  no  consideration  for  the  notes,  either  at  the  time  of 
their  execution  or  afterwards,  and  received  no  part  of  the  proceeds 
of  the  discount;  but  there Js  no  evidence,  if  the  fact  were  important, 
that  the  plaintiff  knew  of  the  want  of  consideration  or  of  the  agree- 
ment that  the  defendant  was  to  have  one-half  the  proceeds  of  the  dis- 
count. 

6.  Before  suit  was  brought,  the  defendant  refused  to  pay  the  notes 
either  in  whole  or  in  part. 

Upon  these  facts  it  seems  to  me  that  the  law  is  settled,  and  that 
the  following  propositions  govern  the  case: 

1.  The  notes  in  suit  are  accommodation  paper,  and  the  defendant  is 
the  accommodation  maker  thereof.  • 

2.  The  plaintiff  is  the  bona  fide  holder  thereof  for  value  and  before 
maturity. 

3.  Being  accommodation  paper,  however,  the  mere  discount  of  the 
notes,  and  the  credit  of  the  proceeds  to  the  account  of  the  potteries 
company,  were  not  equivalent  to  parting  with  value,  n 

4.  The  defendant  was  entitled  to  cancel  his  obligation  by  proper 
notice  given  to  the  plaintiff  before  it  actually  parted  with  value  by 
honoring  the  checks  of  the  potteries  company. 

5.  As  a  result,  the  plaintiff  is  entitled  to  recover  $6,971.86,  with  in- 
terest from,  say,  February  22,  1907. 

In  finding  these  facts,  I  have  taken  into  consideration  the  depositions 
of  the  plaintiff's  employes  and  the  loose  leaf  .of  the  ledger  that  was 
produced  at  the  trial,  believing  the  depositions  and  the  loose  leaf  to  be 
competent  evidence.  The  numerous  decisions  in  favor  of  its  competen- 
cy seem  to  me  to  be  founded  on  excellent  reason.  The  businesis  of  a 
bank  is  dealing  in  money,  and  the  same  reasons  that  have  been  found 
sufficient  to  warrant  the  admission  of  a  merchant's  books  in  evidence 
to  prove  a  sale  and  delivery  of  goods  apply  in  the  case  of  a  banker's 
books  to  prove  his  transactions  in  money  with  a  customer.  Moreover, 
the  necessity  of  the  situation  furnishes  another  reason  for  admitting 
such  entries  as  competent,  but  of  course  not  conclusive,  evidence  of 
the  dealings  to  which  they  relate.  In  the  multiplicity  of  transactions 
in  a  banking  institution,  it  is  practically  impossible  to  have  better  evi- 
dence, and  the  admissibility  of  the  entries  may  therefore  stand  also 
upon  the  ground  that  they  are  ordinarily  the  best  evidence  of  which 
the  case  admits.  To  the  admission  of  the  depositions  and  the  entries 
referred  to  the  defendant  is  granted  an  exception. 

One  word  more  may  be  said  concerning  the  payment  by  the  plaintiff 
of  $2,500  on  November  12th.  The  potteries  company  and  the  Hunt- 
ington China  Company  were  closely  allied  corporations,  being,  indeed, 
practically  identical.  The  plaintiff  was  the  holder  of  certain  bonds  of 
the  china  company.  As  partial  security  for  their  payment,  it  was 
agreed  by  the  potteries  company,  on  October  26,  1906,  as  follows : 

"Cincinnati,  O.,  Oct.  26,  1906. 

"The  Queen  City  Savings  Bank  &  Trust  Co.,  Cincinnati,  Ohio— Gentlemen: 
For  valuable  consideration  received,  we  hereby  agree  and  bind  ourselves  to 
deposit  twenty-five  (25%)  per  cent,  of  all  the  commercial  business  paper  dis- 
counted by  you,  for  the  account  of  the  Union  Potteries  Co.,  to  a  special  fund 
to  be  called  Huntington  China  Company,  Huntington,  W.  Ya.,  sinking  fund 
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acconnt,  and  It  is  hereby  agreed  the  same  shall  not  be  subject  to  check;  but 
shall  be  held  to  apply  on  the  forty  thousand  ($40,000)  dollars  Huntington 
China  Gompanyt  Huntington,  W.  Va.,  bonds  held  by  you,  it  being  understood 
that  upon  thiis  sinking  fund  balance,  you  are  to  pay  us  Interest  at  the  rate  of 
three  (3%)  per  cent,  per  annum. 

"Yours  very  truly,  Union  Potteries  Company, 

"F.  W.  Fowler,  President, 
"Max  Hart,  Vice  President." 

To  this  the  china  cx)mpaiiy  agreed: 

••Cincinnati,  O.,  Not.  12,  1906. 

"Mr.  F.  W.  Fowler,  Pres't  Huntington  China  Co.,  Pittsburgh,  Pa.— Dear 
Sir:  Inclosed  we  hand  you  authority-  signed  by  ttie  Union  Potteries  Co.,  Max 
Hart,  vice  president,  authorizing  us  to  charge  back  any  paper  discounted  for 
the  Union  Potteries  Co.,  which,  when  due,  would  fail  to  be  paid,  either  to  the 
account  of  the  Union  Potteries  Co.  or  the  Huntington  China  Company  Sink- 
ing B^nd. 

"We  would  be  pleased  to  haye  you  sign  this  authority,  as  the  Huntington 
China  Company,  per  yourself  as  president" 

To  this  the  china  company  replied  on  the  same  date : 
"The  Queen  City  Savings  Bank  &  Trust  Co.,  Cincinnati,  Ohio — Gentlemen: 
In  regard  to  the  sinking  fund  account  which  you  have  credited  to  the  Hunt- 
ington China  Co.,  would  state  that,  in  the  matter  of  discounUng  our  paper, 
in  case  any  of  it  is  not  paid  at  maturity,  and  it  is  necessary  to  charge  same 
to  our  account,  and  should  our  account  not  have  sufficient  balance  to  Justify 
such  charge,  that  you  are  authorized  to  charge  such  balance  to  the  sinking 
fund  account  of  the  Huntington  China  Co. 
"Yours  very  truly.*'- 

It  was  suggested  upon  the  argument,  although  I  did  not  understand 
the  position'to  be  much  insisted  upon,  that  the  plaintiff  was  bound  by 
this  agreement  to  apply  the  $2,500,  at  all  events — if  not  the  whole 
$4,700,  which  it  appears  was  in  the  sinking  fund  account — in  relief  of 
the  defendant's  obligation  upon  these  notes.  In  my  opinion  the  sug- 
gestion does  not  need  an  elaborate  reply.  The  defendant  was  not  a 
party  to  the  agreement,  whatever  its  scope' may  be,  and  has  no  right 
to  avail  himself  of  its  terms.  In  the  view  most  favorable  to  his  in- 
terest, the  best  that  can  be  said  about  the  agreement  is  that  it  furnished 
the  plaintiff  with  an  additional  security  for  the  payment  of  such  com- 
mercial paper  as  might  be  discounted  for  the  potteries  company,  and 
that  the  defendant  may  have  a  valid  claim  to  subrogation  against  this 
sinking  fund  after  he  has  discharged  his  obligation  to  the  plaintiff  upon 
the  notes  in  suit.  In  coming  to  this  conclusion,  I  have  not  considered 
at  all  the  letter  of  June  3, 1907. 

The  clerk  is  directed  to  enter  a  finding  in  favor  of  the  plaintiff,  in 
accordance  herewith,  upon  which  judgment  may  be  entered  in  due 
course. 
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In  re  OHAZAIx 

(District  CJourt,  BL  D.  New  York,    July  14,  1908.) 

BAirKRUPTOT— Jurisdiction  op  Court— Claims  Aqain&t  Government  fob  Rjb- 

WARDS: 

In  a  proceeding  In  involuntary  bankruptcy,  issue  was  Joined  on  the 
question  of  insolvency.  A  receiver  was  appointed,  and  the  usual  order 
made  restraining  all  persons  from  turning  over  property  of  the  estate  to 
any  one,  except  the  receiver.  The  alleged  bankrupt  claimed  rewards 
from  the  Treasury  Department,  under  Act  June  22,  1874,  c.  391,  I  4,  18 
Stat.  186  (U.  S.  Comp.  St  1901.  p.  2019),  for  information  given  relating 
to  smuggled  goods,  one  of  which  claims  had  been  allowed  by  the  Secretary, 
and  the  amount  was  In  the  hands  of  the  collector,  to  be  paid  to  the 
claimant.  The  other  claims  had  not  been  passed  on.  The  alleged  bank- 
rupt filed  a  motion  for  an  order  excepting  the  Secretary  and  collector 
from  the  restraining  order,  and  directing  them  to  pay  such  claims  to 
him.  Eeldf  that  the  court  had  no  jurisdiction  to  make  such  an  order; 
the  allowance  of  the  claims  and  the  amount  allowed  being  wholly  dls^ 
cretlonary  with  the  Secretary,  and  neither  he  nor  the  collector  being 
before  the  court,  and  especially  while  the  Issue  of  bankruptcy  was  pending 
and  undetermined. 

[Ed.  Note. — Jurisdiction  of  federal  courts  in  suits  relating  to  bank- 
ruptcy, see  note  to  Bailey  v.  Mosher,  11  C.  0.  A.  313.] 

In  Bankruptcy. 

Arthur  M.  King,  for  alleged  bankrupt. 
Joseph  H.  Buhler,  for  temporary  receiver.  ' 

CHATFIELD,  District  Judge.  The  alleged  bankrupt  has  fur- 
nished certain  information  to  the  Treasury  Department  of  the  United 
States,  in  different  matters,  for  which  he  claims  a  reward,  under  the 
provisions  of  Act  June  22,  1874,  c.  391,  §§  3  and  4,  18  Stat.,  186 
(U.  S.  Comp.  St.  1901,  pp.  2018,  2019).  Four  sales  of  seized  prop- 
erty have  been  had,  with  reference  to  ^hich  the  alleged  bankrupt 
makes  claim  for  reward,  and  with  relation  to  one  of  these  sales  the 
Secretary  of  the  Treasury  did,  previous  to  the  filing  of  the  petition 
in  bankruptcy,  fix  the  amount  of  the  reward  to  be  allowed  at  $428.- 
93.  This  sum  is  now  on  deposit  with  the  collector  of  the  port  of 
New  York  and  ready  for  payment.  The  other  three  claimed  re- 
wards are  what  may  be  termed  inchoate,  and  from  the  language  of 
the  statute  it  is  apparent  are  entirely  dependent  upon  the  opinion  of 
the  Secretary  of  the  Treasury  and  within,  his  discretion.  U.  S.  v. 
Queen  (D.  C.)  105  Fed.  269 ;   24  Opin.  Atty.  Gen.  61. 

A  petition  in  bankruptcy  was  filed  against  Ghazal,  who  claims 
to  be  entitled  to  these  rewards,  on  the  29th  day  of  April,  1908,  and 
an  answer  denying  insolvency,  as  well  as  disputing  the  claims  of  two 
petitioning  creditors,  has  been  interposed.  A  receiver  was  appointed, 
and  the  usual  restraining  order  made,  by  which  all  persons  were  for- 
bidden to  turn  over  to  any  person,  except  to  the  receiver  any  prop- 
erty belonging  to  the  alleged  bankrupt.  The  alleged  bankrupt  has 
now  made  a  motion  to  have  the  Secretary  of  the  Treasury  and  the 
collector  of  the  port  exempted  from  the  operation  of  the  injunction 
above  referred  to,  and  for  an  order  restraining  the  receiver  from  at- 
taching the  moneys  now  in  the  hands  of  the  collector  of  the  port. 
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for  an  order  restraining  the  receiver  from  receiving  the  same  sum  or 
interfering  therewith  if  paid  to  Ghazal,  and  for  an  order  directing 
the  collector  of  the  port  to  pay  over  the  amount  to  the  bankrupt. 
The  affidavits  submitted,  and  the  record  of  this  court,  show  the  facts 
recited  above,  and  both  the  receiver  and  the  bankrupt  have  referred 
the  court  to  various  cases  in  support  of  their  contention. 

In  Williams  v.  Heard,  140  U.  S.  629,  11  Sup.  Ct  885,  36  L.  Ed. 
550,  a  valid  claim  under  the  decision  of  the  Commissioners  of  Ala- 
bama Claims,  established  under  the  statutes  of  the  United  States, 
was  held  to  be  property,  and  to  pass  to  the  assignee  of  a  bankrupt 
under  an  assignment  made  prior  to  the  award.  This  case  was  ex- 
pressly based  upon  the  doctrine  that  the  government  did  not  create 
the  right,  but  that  under  the  law  of  nations,  and  as  recognized  by 
the  act  of  Congress,  the  claim  for  damages  was  vested  in  the  in- 
dividual wronged,  and  that  the  United  States,  as  distributing  agent, 
and  as  the  party  to  pass  upon  the  various  amounts  to  be  allowed, 
did  not,  by  the  judement  of  the  Commissioners,  create  the  obliga- 
tion or  property  right  of  the  claimant.  In  other  words,  the  claim 
was  a  property  right  existing  before  an  adjudication  was  had  as  to 
the  extent  or  amount  to  be  paid. 

In  the  case  of  U.  S.  v.  Borcherling,  185  U.  S.  223,  22  Sup.  Ct. 
607,  46  L.  Ed.  884,  the  same  principles  are  recognized,  and  several 
cases  cited.  The  court  holds  that  an  award  of  the  United  States 
Court  of  Claims  of  the  amount  due  a  claimant  under  an  act  of  Con- 
gress providing  for  the  relief  of  certain  individuals  is  a  property 
right,  such  that  payment  to  a  receiver  would  protect  the  Treasurer 
of  the  United  States. 

In  the  case  of  Milnor  v.  Metz,  41  U.  S.  221,  10  L.  Ed.  943,  a 
ganger  in  the  service  of  the  United  States  Treasury  Department  was 
held  to  have  property,  passing  under  insolvency  laws,  in  a  claim  for 
extra  services  performed  in  connection  with  his  regular  duties,  and 
allowed  by  an  act  of  Congress  passed  subsequent  to  the  insolvency 
assignment.  The  decision  in  this  case  was  based  upon  the  theory 
ths^t  the  services  performed  were  at  the  instance  of  the  government, 
and  a  part  of  the  duties  lawfully  required  of  the  ganger,  but  that 
no  law  was  in  existence  at  the  time  of  the  rendering  of  these  services 
providing  for  payment  therefor.  The  opposite  situation  is  shown  by 
the  case  of  Emerson  v.  Hall,  38  U.  S.  409,  10  L.  Ed.  223,  in  which 
a  claim  to  the  proceeds  of  the  seizure  of  a  slave  vessel  was  held  to 
be  no  asset  of  the  estate  of  the  claimant;  the  court  saying: 

"A  clftim  having  no  foundation  in  law,  but  depending  entirely  on  thh 
generosity  of  the  government,  constitutes  no  basis  for  the  action  of  any 
legal  principle.  It  cannot  be  assigned.  It  does  not  go  to  the  administrator 
as  assets.    It  does  not  descend  to  the  heir." 

Congress  in  this  particular  instance  had  passed  a  law  allowing  pro- 
ceeds of  the  seizure  to  the  heirs  of  one  of  the  claimants,  some  years 
after  his  death,  and  an  attempt  was  made  to  have  this  sum  applied 
to  pay  the  debts  of  the  deceased  claimant,  and  to  prevent  the  pay- 
ment of  the  money  to  their  heirs. 

These  cases  above  set  forth  illustrate  the  limits  of  both  conten- 
tions;  but  neither  line  of  cases  is  entirely  conclusive  upon  the  ques- 
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tion  of  within  which  category  the  present  claim  must  fall.  If  the 
right  to  a  reward  should  be  considered  an  asset,  one  result  would 
follow;  while,  if  the  reward  should  be  considered  in  the  light  of  a 
gift,  the  opposite  decision  would  be  necessary.  And  in  connection 
with  the  question  section  6  of  the  same  statute  must  be  considered. 
By  this  it  is  provided : 

"That  no  payment  shall  be  made  to  any  person  fumishlng  Information  In 
any  case  wherein  Judicial  proceedings  shall  have  been  instituted,  unless  his 
claim  to  compensation  shall  have  been  established  to  the  satisfaction  of  the 
court  or  judge  having  cognizance  of  such  proceedings,  and  the  value  of  his 
services  duly  certified  by  said  court  or  Judge  for  the  information  of  the 
Secretary  of  the  Treasury." 

The  District  Court  for  the  Southern  District  of  New  York  con- 
sidered these  statutes  in  Re  Jayne,  28  Fed.  419,  and  there  held  that 
sections  3  and  6,  above  quoted — 

"give  no  specific  interest  in  the  fund  to  the  informer,  even  after  payment  of 
the  money  into  the  treasury.  As  the  petitioner's  right  must  be  derived 
wholly  through  the  act  of  1874,  there  is  nothing  remaining  to  the  informer 
analogous  to  a  right  in  rem,  but  only  a  personal  claim  against  the  government 
to  a  reasonable  compensation." 

In  that  case,'  however,  the  claim  under  discussion  was  decided  to 
be  governed  by  section  3090  of  the  Revised  Statutes,  which  was  re- 
pealed by  the  act  of  1874,  above  referred  to.  And  it  will  be  noticed 
that  Judge  Brown,  in  this  decision,  says  that  the  petitioner  has  "no 
specific  interest  in  the  fund"  but  merely  a  "personal  claim  against 
the  government."  This  language,  again,  is  not  conclusive  upon  the 
question  as  to  whether  such  "a  personal  claim  against  the  govern- 
ment" is  to  be  considered  property,  and  one  of  the  assets  of  the  in- 
solvent. 

But  the  statement  of  these  propositions  is  stcfficient  to  show  that 
this  court  has  no  jurisdiction  upon  this  present  motion  to  decide  the 
question  raised.  The  Secretary  of  the  Treasury  is  not  a  party  here- 
to, nor  can  this  court,  upon  this  record,  determine  what  the  ruling 
of  the  Secretary  of  the  Treasury  should  be,  if  the  alleged  bankrupt 
claims  the  reward  as  a  gratuity. 

The  restraining  order  was  directed  to  any  individual  having  prop- 
erty of  the  bankrupt,  and  the.  Secretary  of  the  Treasury  and  the  col- 
lector of  the  port  have  seen  fit  to  withhold  payment  because  of  the 
existence  of  this  order.  If  the  Secretary  of  the  Treasury  decides,  if 
so  advised  by  the  proper  legal  officers,  that  the  claim  for  reward 
should  be  treated  as  au  asset  of  the  estate  of  the  alleged  kmkrupt, 
no  action  on  the  part  of  the  receiver  would  be  necessary.  If  either 
the  receiver  or  the  alleged  bankrupt  should  attempt  to  eiiforcc  a  claim 
to  the  reward,  against  the  Secretary  of  the  Treasury,  that  claim  must 
necessarily  be  determined  by  a  forum  having  jurisdiction,  and  not 
academically  by  this  court  upon  an  application  for  the  decision  of 
a  question  in  negative  form,  to  wit,  that  the  alleged  bankrupt's  es- 
tate IS  not  entitled  to  keep  property  which  it  has  not  in  its  possession. 

If  the  collector  of  the  port  should  pay  the  stun  in  question  to  the 
alleged  bankrupt,  action  on  the  part  of  the  receiver  or  trustee,  to 
obtain  possession  of  the  fund  or  to  restrain  the  collector,  might  bring 
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the  parties  before  this  court  in  such  a  manner  as  to  involve  a  deter- 
mination of  the  question  indicated.  In  the  same  way,  if  the  collector 
of  the  port  should  pay  the  money  to  the  receiver,  a  claim  on  behalf 
of  the  alleged  bankrupt  could  be  litigated  in  the  bankruptcy  proceed- 
ing, even  if  the  collateral  issue  arising  under  the  provisions  of  the 
act  of  1874  might  be  necessarily  involved.  But  so  long  as  the  col- 
lector of  the  port  retains  in  his  hands  the  fund  in  question,  even 
though  he  may  be  nominally  respecting  the  restraining  order  in  so 
doing,  the  right  to  that  fund  cannot  be  decided  as  between  two  claim- 
ants in  this  court  and  on  this  motion. 

Further,  the  interposition  of  an  answer  denying  insolvency  and 
acts  of  bankruptcy  raises  an  issue  pending  the  determination  of  which 
the  custody  of  the  fund  is  immaterial,  so  long  as  its  present  status 
is  maintained.  •  Especially  would  this  be  true  if  the  issue  of  in- 
solvency should  be  determined  in  favor  of  the  alleged  bankrupt 

The  motion  as  made  must  be  denied. 


LEfyNER  ENGINEERING  WORKS  v.  KBMPNER. 

(Circuit  Court,  S.  D.  Texas.    July  3,  190a) 

No.  2,029. 

1.  CouBTS— Fbdcbal  Coubts— Ettect  of  Decision  of  State  Coubt— P&nal  ob 

Remedial  Statute. 

Whether  or  not  a  state  statute  is  penal  and  cannot  therefore  be  en- 
forced outside  of  the  state  is  to  be  determined  by  the  court  of  another 
Jurisdiction  in  Which  it  is  attempted  to  enforce  it  as  a  question  of  gener- 
al jurisprudence  uncontroUed  by  the  decisions  of  the  courts  of  the  state. 

[Ed.  Note. — State  laws  as  rules  of  decisions  in  federal  courts,  see  notes 
to  Wilson  V.  Perrln,  11  0.  a  A.  71 ;  Hill  ▼.  Hite,  29  a  C.  A.  553.] 

2.  CoBPOBATioirs— Liability  of  Stocksoldbbs— Colobado  SrATtiTE  Rblatinot 

to  Fobeior  Cobpobations. 

Mills'  Ann.  St  Colo,  fi  501,  which  provides  that  every  officer,  agent,  and 
stockholder  of  a  foreign  corporation  doing  business  in  the  state  without 
having  complied  with  the  requirements  of  the  preceding  sections  shall  be 
jointly  and  severally  liable  on  all  contracts  made  by  the  company  within 
the  state  while  so  in  default,  gives  a  civU  remedy  to  individuals,  and  is 
not  a  penal  statute  in  such  sense  that  it  cannot  be  enforced  in  another 
Jurisdiction. 

3.  Same— Law  Govebnino. 

The  liability  of  a  stockholder  in  a  corporation  for  corporate  debts,  and 
the  manner  in  which  it  may  be  enforced  are  governed  solely  by  the  stat- 
utes of  the  state  of  incorporation,  and  such  liabUity  cannot  be  Increased 
nor  a  different  remedy  given  by  the  statutes  of  any  other  state  in  which 
the  corporation  may  do  business. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  12,  Corporations,  §§ 
830-«34.] 

At  Law.    On  demurrer  and  special  exceptions  to  petition. 
John  C.  Walker  and  Toney,  Johnson  &  Toney,  for  plaintiff. 
Kleberg,  Davidson  &  Neethe,  for  defendant 

BURNS,  District  Judge.    A  Colorado  corporation  brings  this  ac- 
tion against  defendant,  a  citizen  of  Texas,  and  seeks  to  recover  $13,- 
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000,  evidenced  by  five  promissory  notes,  upon  the  ground  that  said 
defendant  was  a  stockholder  in  the  Taylor-Moore  Construction  Com- 
pany, a  Texas  corporation  of  which  the  plaintiff  is  a  creditor  in  the 
above  sum.  Petitioner  alleges:  That  said  construction  company 
entered  into  a  contract  with  the  United  States,  by  which  it  engaged 
to  build  the  Gunnison  Tunnel  in  the  state  of  Colorado;  that  while 
so  engaged  the  plaintiff  extended  its  credit  for  machinery  and  sup- 
plies to  the  amount  sued  for;  that  under  the  law  of  Colorado  the 
Texas  company  was  required  to  file  a  copy  of  its  articles  of  incor- 
poration, designate  its  principal  place  of  business,  and  name  an 
agent  upon  whom  service  could  be  had;  and  that  failure  to  do  so 
renders  defendant  liable  for  all  debts  of  the  company,  which  aban- 
doned its  contract  and  is  now  insolvent.  To  the  allegations  of  the 
petition  defendant  interposes  a  general  demurrer  and  the  following 
special  exceptions: 

"Second.  And  speciaUy  excepting  to  said  petition  this  defendant  says  that 
the  same  Is  insufflcient  in  law,  and  plaintiff  is  not  entitled  to  recover  thereon, 
because  it  appears  therefrom  that  the  Taylor-Moore  Construction  Company, 
as  a  stockholder  of  which  company  this  defendant  is  sought  to  be  held  liable, 
is  a  corporation  created  under  the  laws  of  the  state  of  Texas,  and  that  there- 
fore this  defendant's  liability  ae^  a  stockholder  of  said  company  and  the  man- 
ner, method,  and  procedure  of  the  enforcement  of  such  liabUity  are  fixed 
and  to  be  determined  by  the  statute  and  law  of  the  state  of  Texas,  and  not  by 
the  statute  or  law  of  the  state  of  Colorado. 

"Third.  And  further  excepting  to  said  petition,  defendant  says  plaintiff 
ought  not  to  recover  thereon  against  him  as  a  stockholder  of  the  Taylor-Moore 
Construction  Company,  a  corporation  created  under  the  laws  of  the  state  of 
Texas,  and  by  the  laws  of  which  state  defendant's  liability  as  a  stockholder 
of  said  company  and  the  manner,  method,  and  procedure  of  its  enforcement 
are  fixed  and  regulated,  because  the  laws  of  the  state  of  Texas  provide  that 
defendant's  liability  as  such  stockholder  shall  be  only  to  an  extent  equal  to 
the  amount  of  the  stock  unpaid,  and  that  no  suit  shall  be  instituted  against 
any  stockholder  until  judgment  shall  have  been  obtained  against  the  corpora- 
tion of  which  he  is  a  stockholder,  and  an  execution  issued  against  such  cor- 
poration and  returned  unsatisfied. 

"Fourth.  And  further  specially  excepting  to  plaintiff's  said  petition,  this 
defendant  says  that  said  plaintiff  should  not  be  permitted  to  recover  thereon, 
because  it  appears  therefrom  that  the  statute  of  the  state  of  Colorado,  under 
the  provisions  of  which  this  defendant  Is  sought  to  be  held  liable  as  a  stock- 
holder of  the  Taylor-Moore  Construction  Company,  a  Texas  corporation,  and 
in  which  state  of  Colorado  plaintiff's  cause  of  action  accrued,  is  inconsistent 
with  the  statutes  and  public  policy  of  the  state  of  Texas  with  respect  to  the 
liability  of  stockholders. 

"Fifth.  And  further  excepting  to  plaintiff's  said  petition,  this  defendant 
says  that  plaintiff  should  not  be  allowed  to  recover  thereon  against  him,  be- 
cause it  appears  therefrom  that  plaintiff  sues  for  a  recovery  of  a  penalty 
against  this  defendant  arising  under  a  statute  of  the  state  of  Colorado,  which 
said  statute  is  not  enforceable  beyond  the  limits  of  the  state  of  Colorado,  and 
because  plaintiff's  claim  upon  which  he  sues  is  in  the  nature  of  a  penalty  un- 
der the  laws  of  the  state  of  Colorado,  and  therefore  not  recoverable  beyond  the 
limits  of  said  state. 

"Sixth.  And  defendant  further  excepts  to  plaintiff's  said  petition,  and  says 
he  should  not  be  permitted  to  recover  thereon  because  plaintiff's  claim  arises 
under  a  statute  of  the  state  of  Colorado,  by  which  statute  a  greater  and  heavi- 
er liability  is  imposed  upon  stockholders  in  corporations  created  in  other 
states  of  the  United  States  than  is  imposed  by  the  laws  of  the  state  of  Colo- 
rado upon  stockholders' in  corporations  created  by  or  under  the  laws  of  said 
state,  and  said  statute  of  said  state  of  Colorado;  by  virtue  of  which  said  plain- 
tiff seeks  to  recover  from  this    defendant,  denies  to  this  defendant  the  equal 
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protection  "of  the  laws  as  provided  in  the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States,  and  is  therefore  in  conflict  with  said  amend- 
ment and  wholly  void  and  invalid,  and  said  statute  of  the  state  of  Colorado  is 
further  void  and  invalid  because  it  is  in  conflict  with  section  2  of  article  4 
of  the  Constitution  of  the  United  States. 

"Seventh.  And  this  defendant  further  excepts  to«plaintiirs  said  petition  be- 
cause he  says  it  appears  therefrom  that  plalntlfTs  cause  of  action,  if  any  it 
ever  had,  is  barred  by  the  statute  of  limitation  of  the  state  of  Colorado,  where 
plaintiff's  said  cause  of  action  arose,  by  which  statute  plaintiff's  said  cause  of 
action  is  barred  within  one  year  from  the  accrual  thereof,  and  defendant  here 
now  asserts  said  statute  of  limitation." 

The  statute  relied  upon  relates  to  foreign  corporations,  and  pro- 
vides as  follows: 

"Section  499.  Foreign  corporations  shall,  before  they  are  authorized  or  per- 
mitted to  do  any  business  in  this  state,  make  and  file  a  certificate  signed  by 
the  president  and  secretary  of  such  corporation,  duly  acknowledged  with  the 
secretary  of  state,  and  in  the  office  of  the  recorder  of  deeds  of  the  county 
In  which  such  business  is  carried  on,  designating  the  principal  place. where 
the  business  of  such  corporation  shall  be  carried  on  in  this  state,  and  an  au- 
thorized agent  or  agents  in  this  state  residing  at  its  principal  place  of  business 
upon  whom  process  may  be  served. 

"Sec.  500.  Every  company  incorporated  under  the  laws  of  any  foreign  state 
or  kingdom  or  of  any  state  or  territory  of  the  United  States  beyond  the  limits 
of  this  state,  shall  file  in  the  office  of  the  Secretary  of  State  a  copy  of  their 
charter  of  incorporation;  or  in  case  such  company  is  incorporated  by  certifi- 
cate under  any  general  incorporation  law,  a  copy  of  such  certificate  and  of 
such  general  incorporati<xi  law  duly  certified  and  authenticated  by  the  proper 
authority  of  such  foreign  state,  kingdom  or  territory. 

"Sec.  501.  A  failure  to  comply  with  the  provisions  of  flections  499  and  500 
of  this  acit  shall  render  each  and  every  officer,  agent  and  stockholder  of  any 
such  corporation  so  failing  herein,  jointly  and  severally  personally  liable  on 
any  and  all  contracts  of  such  company  made  within  this  state  during  the  time 
that  such  corporation  is  in  default."  Mills'  Ann.  St  See  Gen.  Laws  Colo. 
1877.  p.  215. 

It  is  contended  by  defendant  that  the  Colorado  act  is  a  penal  stat- 
ute, and  counsel  for  plaintiff  concedes  that,  if  this  is  the  correct  inter- 
pretation, the  end  of  the  action  has  been  reached.  Plaintiff  bases  its 
right  to  recover  upon  the  proposition  that  the  statute  is  remedial,  and 
insists  that  under  the  doctrine  announced  in  the  case  of  Huntington 
V.  Attrill,  146  U.  S.  657,  13  Sup.  Ct.  224,  36  L.  Ed.  1123,  the  right 
of  the  creditor  (plaintiff)  is  sustained. 

It  is  weir  settled  in  this  country  and  in  England  that  a  penal  stat- 
ute cannot  be  enforced  iii  any  jurisdiction  other  than  in  the  territorial 
limits  of  the  enacting  sovereignty,  and  this  holding  has  been  so  uni- 
formly announced  as  to  render  citations  unnecessary.  The  pertinent 
question  in  this  connection  for  consideration  is  the  determination  of 
the  act  in  its  relation  to  penal  enactments.  Whether  a  statute  of  one 
state,  which  in  some  aspects  may  be  called  penal,  is  a  penal  law  in 
I    ,  the  international  sense,  so  that  it  cannot  be  enforced  in  the  courts  of 

I  another  state,  depends  upon  the  question  whether  its  purpose  is  to 

I  punish  an  offense  against  the  public  justice  of  the  state,  or  to  afford 

I  a  privafte  remedy  to  a  person  injured  by  the  wrongful  act.    The  test 


is  not  by  what  name  the  statute  is  designated  by  the  Le^slature,  or 
the  courts  of  the  state  in  which  it  was  enacted,  but  whether  it  ap- 
pears to  the  tribunal  which  is  called  upon  to  enforce  it  to  be,  in  its 
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character  and  effect,  a  punishment  of  an  offense  against  the  public, 
or  the  granting  of  a  civil  right  to  a  private  person.  The  question 
therefore  becomes  one  of  general  jurisprudence,  which  this  court  must 
determine,  uncontrolled  by  local  decisions,  and  inasmuch  as  the  stat- 
ute gives  to 'the  plaintiff  a  civil  right  in  aid  of  his  demand,  and  the 
wrong,  if  any,  being  to  the  individual,  and  not  to  the  public,  it  fol- 
lows that  the  statute,  while  of  a  penal  nature,  is  not  in  itself  to  be  held 
a  penal  law  in  this  jurisdiction,  though  the  Supreme  Court  of  Colo- 
rado holds  to  the  contrary.  Huntington  v.  Attrill,  146  U.  S.  657,  13 
Sup.  Ct.  224,  36  L.  Ed.  1123.  It  follows  that  the  contention  of  the 
defendant  cannot  be  sustained,  upon  the  ground  that  the  act  under 
discussion  is  penal  and  therefore  not  the  subject  of  enforcement  be- 
yond the  territorial  limits  of  the  enacting  state. 

Without  regard  to  the  essential  elements  of  the  Colorado  statute  re- 
lating to  the  liability  of  stockholders  in  foreign  corporations,  the  con- 
trolling question  for  determination  is:  What  law  fixes  the  liability  of 
stockholders;  that  is,  does  the  statute  law  of  the  state  of  incorpora- 
tion fix  and  determine  the  liability  of  the  shareholder,  or  is  the  liabil- 
ity to  be  determined  and  the  stockholder  charged  by  the  enactments  of 
every  state  in  the  Union  in  which  the  corporation  may  transact  busi- 
ness? If  the  latter  were  true,  it  would  invite  immediate  dissolution, 
for  no  sane  person  would  become  a  purchaser  of  stock  with  the  legal 
assurance  that,  in  the  event  the  corporation  did  business  in  a  sister 
state — Colorado,  for  instance — and  loss  and  disaster  attended  the  ven- 
ture, and  it  shouia  develop  that  a  failure  to  comply  with  some  statu-  | 
tory  provision  in  regard  to  filing  a  copy  of  its  articles  of  incorporation,  I 
a  stockholder  of  Vermont,  having  subscribed  and  paid  for  a  single 
share  of  the  value  of  $100,  would  be  called  upon  to  make  g^ood  the  I 
loss  of  every  creditor,  who  elected  to  extend  a  line  of  credit  to  the  ! 
insolvent  corporation.  The  subscriber,  looking  for  modest  dividends  ! 
as  the  result  of  his  investment,  would  be  called  upon  to  separate  him- 
self from  his  earnings  and  stand  forth  a  commercial  pauper,  having 
wronged  no  creditor,  yet  powerless  to  prevent  his  own  destruction. 
The  doctrine  is  monstrous  and  finds  no  support  in  the  decisions  of  any 
court,  state  or  federal,  and  is  hostile  to  the  declared  and  recognized 
policy  of  this  state.  That  the  law  of  the  state  in  which  the  corporation 
is  created,  either  in  its  constitutional  provisions  or  legislative  enact- 
ments, alone  fixes  and  determines  the  liability  of  the  shareholder,  is 
beyond  controversy. 

The  case  of  Huntington  v.  Attrill  does  not  support  the  cause  of  | 

action  here  sued  upon.    In  that  case  the  director  of  the  corporation  | 

was  held  liable  to  the  creditor  by  reason  of  his  false  certificate  that  the  | 

capital  stock  of  the  company  was  fully  paid,  and  by  reason  thereof  the  j 

company  obtained  a  loan  of  $100,000 'from  Huntington.    The  statute  of  | 

New  York  made  the  officers  and  directors  liable  for  all  the  debts  of  •    j 

the  company  in  the  event  the  affidavit  was  false,  and  the  act  only  ap- 
plies to  the  individual  who  perpetrates  the  wrong — ^who  engages  for 
the  moment  to  practice  false  swearing — and  does  not  undertake  to 
punish  the  innocent,  even  though  a  shareholder.  But  this  authority 
only  goes  to  support  the  views  announced  that  the  liability  is  determin- 
ed by  the  lex  loci  domicilii.    In  the  Huntington  Case,  the  company 
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was  chartered  under  the  laws  of  the  state  of  New  York,  and  had  its 
principal  place  of  business  and  residence  therein.  The  defendant  At- 
trill  was  also  a  citizen  of  said  state,  and  suit  and  judgment  followed 
there. 
The  law  of  Texas  (article  686,  Rev.  St.  1896)  provides  that: 
"No  Btockholder  shall  be  liable  to  pay  debts  of  the  corporation  beyond  the 
amount  unpaid  on  his  stoi^." 

The  defendant,  Kempner,  being  a  stockholder  in  the  Taylor-Moore 
Construction  Company,  organized  under  the  laws  of  Texas,  is  not 
liable  for  any  act,  debt,  or  contract  of  said  company  within  or  without 
the  state  of  Texas,  and  the  Colorado  creditor,  like  the  Texas  creditor, 
can  only  pursue  the  stockholder  to  the  amount  of  his  unpaid  stock, 
and  not  then  until  after  suit  and  judgment  against  the  company  and 
return  of  execution  with  no  property  found;  the  statute  with  reference 
to  insolvent  corporation  being  as  follows : 

**Art  671.  If  any  execution  shaU  have  been  issued  against  property  or  effects 
of  a  corporation,  except  a  railway  or  a  religious  or  charitable  corporation,  and 
there  cannot  be  found  any  property  whereon  to  levy  such  execution,  then  the 
execution  may  be  issued  against  any  of  the  stockholders  to  an  extent  equal  to 
the  amount  of  the  stock  unpaid;  bnt  no  execution  shaU  issue  against  any 
stockholder,  except  upon  an  order  of  the  court  in  which  the  action,  suit  or 
other  proceeding  shall  have  been  brought  or  instituted,  made  upon  motion  in 
open  court,  after  reasonable  notice  in  writing  to  the  person  or  persons  sought 
to  be  charged ;  and  upon  such  motion,  such  court  may  order  execution  to  is- 
me  accordingly;  or  the  plaintiff  in  execution  may  proceed  by  action  to  charge 
the  stockholders  with  the  amount  of  his  judgment,  in  accordance  with  the  lia- 
bility of  the  stockholders.'' 

The  procedure  by  which  the  debt  is  sought  to  be  collected  must  fol- 
low the  terms  and  provisions  governing  suits  of  like  character  in  the 
state  in  which  the  corporation  was  created.  Where  the  statutes  of  the 
state  which  creates  a  corporation,  making  the  stockholders  liable  for 
the  corporate  debts,  provide  a  special  remedy,  the  liability  of  the  stock- 
holder can  be  enforced  in  no  other  manner  in  a  court  of  the  United 
States.  Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S.  747,  7  Sup.  Ct. 
757,  30  L.  Ed.  825.  The  individual  liability  of  stockholders  in  a  cor- 
poration for  the  payment  of  its  debts  is  always  a  creature  of  statute. 
At  common  law  it  does  not  exist.  A  statute  which,  creates  a  corpora- 
tion may  also  declare  the  purpose  of  its  creation  and  provide  for  the 
manner  in  which  the  liability  against  the  stockholder  shall  be  enforced. 
Where  the  liability  of  the  stockholder  and  the  remedy  to  the  creditor 
are  created  by  the  same  statute,  the  particular  remedy  is  exclusive  of 
all  others.  A  general  liability  created  by  statute  with  a  remedy  may 
be  enforced  by  appropriate  common-law  action ;  but,  where  the  pro- 
vision for  the  liability  is  coupled  with  the  provision  for  a  special 
remedy,  that  remedy,  and  that  alone,  must  be  employed.  Pollard  v. 
Bailey,  87  U.  S.  527,  22  L.  Ed.  376. 

It  is  a  settled  doctrine  that  the  liability  of  stockholders  of  existing 
corporations  cannot  be  increased  by  the  subsequent  adoption  of  a  new 
constitution,  or  legislative  enactment,  unless  the  right  to  repeal  or 
amend  is  reserved  in  the  original  instrument.  If  the  contention  of 
plaintiff  is  sound,  other  states,  without  let  or  hindrance,  can  increase 
the  liability  of  the  shareholder.  The  liability  of  a  subscriber  to  stock 
163  F.— 89 
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in  a  foreign  corporation  is  governed  by  the  law  of  the  domicile  of 
the  corporation.  The  rights  of  the  creditor  and  stockholder  are  ad- 
judicated by  the  law  of  fie  state  creating  the  concern.  Glenn  v.  Lig- 
gett, 135  U.  S.  548, 10  Sup.  Ct.  867,  34  L.  Ed.  262. 

Where  a  person  becomes  a  stockholder  in  a  corporation  organized 
under  the  laws  of  a  foreign  state,  he  must  be  held  to  contract  with 
reference  to  all  of  the  laws  of  the  state  under  which  the  corporation  is 
organized,  and  which  enters  into  its  constitution,  and  the  extent  of  his 
individual  liability  as  a  shareholder  to  the  creditors  of  the  company 
must  be  determined  by  the  laws  of  that  state,  not  because  such  laws 
are  in  force  in  the  other  state,  but  because  he  has  voluntarily  agreed  to 
the  terms  of  the  company's  constitution.  The  decisions  of  the  state 
tinder  which  the  corporation  was  created  will  determine  the  liability 
of  the  stockholders  for  the  corporate  debts,  and  those  decisions  will 
be  followed  by  the  courts  of  the  state  where  the  liability  is  sought  to 
be  enforced  against  a  nonresident  stockholder.  Purdy's  Beach,  par. 
582.  If  the  constitution  to  which  a  corporator  has  agreed  does  not 
provide  for  individual  liability  to  creditors,  he  cannot  be  charged  with 
individual  liability  an3rwhere.  2  Morawetz,  par.  874.  The  cases  are 
uniform  in  holding  that  the  extent  of  the  stockholder's  statutory  lia- 
bility and  the  character  of  that  liability  depend  upon  and  are  deter- 
mined by  the  charter  of  the  corporation  or  the  statute  of  the  state 
which  created  it.    Cook  on  Stockholders  (3d  Ed.)  par.  223. 

In  the  opinion  of  the  court,  plaintiflf's  petition  states  no  cause  of 
action,  and  the  general  demurrer  thereto  is  sustained  upon  the  grounds 
specifically  set  forth  in  the  second,  third,  and  fourth  special  exceptions, 
which  exceptions  reach  every  material  allegation  in  plaintiif's  petition. 


MORRIS  &  OUMINGS  DREDGING  CO.  v.  MORAN  TOWING  &  TRANS- 
PORTATION CO. 

(District  Court,  B.  D.  New  York.    August  4,  1906.) 

Towage— Loss  of  Tow— Liability  op  Tug. 

A  tug  held  not  liable  for  the  injury  to  a  scow  which  turned  turtle 
while  heing  towed  to  the  dumping  grounds  and  was  found  with  a  large 
hole  in  her  bottom,  on  the  ground  that  the  tug  was  negligent  in  going 
out  under  the  weather  conditions,  which  were  stormy,  but  not  sufficiently 
so  to  sustain  the  charge  of  negligence,  in  the  absence  of  evidence  to  sus- 
tain the  burden  resting  on  libelant  to  show  that  the  injury  was  due  to 
the  weather  or  sea,  rather  than  to  some  unexplained  cause,  such  as  striking 
an  obstruction  or  the  breaking  loose  of  one  of  the  pocketdoors  of  the  scow, 
which  seemed  to  be  indicated  by  her  condition. 

In  Admiralty. 

Armstrong,  Brown  &  Boland  (Pierre  M.  Brown,  of  counsel),  for 
libelant. 
James  J.  Macklin,  for  respondent. 

CHATFIELD,  District  Judge.  Upon  the  13th  day  of  January, 
1906,  the  Moran  Transportation  Company,  the  libelant  herein,  sent 
two  of  its  tugs  to  sea  towing  scows  loaded  with  mud.    One  of  these 
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tugs,  the  Eugene  F.  Moran,  started  from  Pier  58,  North  river,  at 
about  11  o'clock  in  the  morning  of  that  day,  having  in  tow  the  scow 
42-M,  an  ordinary  six-pocket  dump  scow,  and  scow  40-M,  9  four- 
pocket  scow  of  the  same  sort.  Going  down  through  the  Narrows  the 
hawsers  were  lengthened,  so  that  about  200  fathoms  separated  the  tug 
and  scow  42.  Scow  40  was  about  80  fathoms  behind  scow  42.  The 
tug  Catherine  Moran  was  some  little  distance  in  advance  of  the  Eugene 
F.  Moran,  and  had  also  in  tow  two  scows,  between  which  the  hawsers 
parted  when  outside  of  Sandy  Hook.  The  Catherine  Moran  succeed- 
ed in  dumping  the  other  scow,  but  did  not  get  entirely  out  to  the  dump- 
ing grounds,  and  on  her  return  picked  up  the  scow  which  had  gone 
adrift,  and  towed  the  two  scows,  side  by  side,  back  to  New  Yprk. 
When  off  the  point  of  Sandy  Hook,  in  the  neighborhood  of  the  outer 
fairway  buoy,  at  about  4 :30  in  the  afternoon,  something  happened  to 
the  rear  scow,  40-M,  in  tow  of  the  Eugene  P.  Moran,  as  a  result  of 
which  she  turned  turtle,  the  scowman  disappeared  and  has  never  been 
heard  from,  and  shortly  thereafter  the  scowman  upon  scow  42-M 
disappeared  from  the  deck  of  his  scow,  and  has  likewise  never  been 
heard  from  to  the  present  time. 

The  attention  of  the  tug  was  called  to  the  fact  that  something  was 
wrong  with  scow  40  by  the  appearance  of  the  scow  and  by  the  scow- 
man waving  his  hat,  and  the  tug,  having  cut  its  hawser,  turned  around 
under  a  port  helm  and  was  within  a  short  distance  of  scow  42,  when 
it  turned  over  and  the  scowman  was  lost.  By  that  time  it  had  be- 
come dark,  the  sea  was  rough,  and  the  tug  Eugene  F.  Moran  return- 
ed up  the  bay,  but  later  went  back  and  cruised  around,  seeking  the 
scows,  which  were  ultimately  found,  when  day  broke,  on  the  beach 
upon  the  Jerse'y  shore,  near  the  Conover  Beacon,  not  far  from  the 
point  where  Sandy  Hook  joins  the  mainland;  scow  42  being  some 
distance  from  scow  40,  and  having  its  pockets  still  partially  filled 
with  mud,  while  scow  40  was  bottom  up,  and  with  a  hole  extending 
across  four  of  the  bottom  planks,  of  the  scow,  each  of  these  planks 
being  12  inches  in  width.  This  hole  was  about  in  the  middle  of  the 
bottom  of  the  scow,  and  penetrated  the  bulkhead  or  air  chamber  run- 
ning across  the  scow.  Two  of  the  pockets  were  forward  of  this  bulk- 
head and  two  aft,  and  one  of  the  doors  from  one  of  the  pockets  next 
to  this  air  chamber  or  bulkhead  was  broken  loose  from  its  chain  hing- 
es or  fastenings;  also  the  long  chain  running  to  the  gear  by  which 
the  doors  were  opened  and  closed  was  missing  from  the  end  of  the 
door  furthest  from  this  air  chamber.  These  chains  are  some  28  feet 
long,  and  are  at  least  8  feet  longer  than  the  distance  between  the  shaft 
and  the  lower  corner  of  the  door  when  the  doors  are  open,  and  the 
door  in  question,  still  fastened  by  the  chain  nearest  to  the  air  chamber, 
was  entirely  out  of  the  pocket  where  it  belonged  and  over  in  the  pocket 
beyond  the  air  chamber,  in  such  position  that  the  comer  of  the  door 
projected  above  the  bottom  of  the  scow,  as  she  lay  overturned  on  the 
beach,  some  3  or  4  feet.  It  may  be  stated  for  the  sake  of  clearness 
that  each  of  the  four  pockets  has  two  doors,  about  20  feet  long,  8  or 
9  feet  wide,  and  8  inches  thick,  made  of  oak,  bound  with  several  hun- 
dred pounds  of  iron,  and  of  such  weight  that  they  will  speedily  sink 
unless  supported.    These  doors  run  fore  and  aft,  and  open  from  the 
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center  downward;  the  chain  hinges  being  upon  the  outside  of  each 
door,  while  the  long  chains  running  to  the  shaft  are  attached  to  the 
inside  edges  of  the  doors,  which  close  on  a  line  approximately  cor- 
responding to  what  would  be  the  keel  of  the  scow.    . 

The  libelant  has  offered  testimony  to  show  that  the  day  was  stormy 
and  the  wind  strong.  The  government  observer  in  New  York  testi- 
fied that  the  wind  increased  from  about  12  miles  an  hour  in  the  fore- 
noon to  28  miles  for  the  hour  between  4  and  5  o'clock  p.  m.,  and  the 
highest  velocity  for  five  minutes  at  7 :52  p.  m.  was  40  miles  an  hour. 
Conditions  of  weather  prevailed  which  the  observer  characterized 
as  stormy,  with  a  brisk  wind,  not  severe  enough  to  be  called  a  hur- 
ricane or  gale,  coming  from  the  northeast,  and  the  general  direction 
of  the  wind  was  northeast.  Storm  signals  were  displayed  at  Govern- 
or's Island  and  at  Sandy  Hook  at  3  o'clock  in  the  afternoon  of  that  day. 
The  barometer  was  falling  during  the  day ;  but  when  the  scows  passed 
Governor's  Island,  around  noon,  no  storm  signals  were  flying,  and  the 
condition  of  the  barometer  was  not  such  as  to  indicate  a  dangerous 
weather  condition  in  the  near  future.  The  captains  of  the  government 
patrol  boats  stationed  off  'Sandy  Hook  to  watch  the  movements  of 
dumping  scows  estimated  the  wind  in  that  neighborhood  during  the 
afternoon  at  about  16  miles  an  hour.  The  tide  was  low  during  the 
forenoon,  and  flood  tide  occurred  about  9 :45  p.  m.,  so  that  during  all 
the  time  in  question  the  tide  was  running  out,  and  the  northeast  wind 
in  that  locality  would  blow  upon  the  port  bow  of  a  boat  proceeding 
in  the  direction  of  the  ebb  tide.  The  captain  of  the  government  patrol 
boat  testifies  that  this  would  cause  a  bad  sea,  and  that  the  sea  and  the 
general  weather  conditions  that  afternoon  were  such  that  in  his  opin- 
ion it  would  not  be  good  seamanship  to  attempt  to  go  to  the  dumping 
grounds  southeast  of  the  lightship  with  loaded  scows. 

The  testimony  in  the  case  shows  that  several  other  tows  turned 
back  at  various  points,  while  one  or  two  tows  succeeded  in  getting  out, 
but  dumped  short — that  is,  turned  .around  and  dumped  before  reach- 
ing Scotland  Lightship;  and  the  Catherine  Moran,  which  has  been 
mentioned  before,  as  has  been  said,  after  losing  one  scow  through 
the  parting  of  the  hawser,  succeeded  in  getting  out  approximately  near 
the  Scotland  Lightship,  where  the  remaining  scow  was  dumped.  Capt 
Keyes  testified  that  while  some  distance  away  he  saw  the  rear  scow, 
that  is  40-M,  in  tow  of  the  Eugene  F.  Moran,  laboring  in  the  sea, 
and  that  she  suddenly  foundered  and  went  out  of  sight,  while  the  tug 
proceeded  with  the  other  scow  some  half  a  mile  before  turning  around 
and  going  back  to  the  scow.  The  captain,  mate,  and  two  deckhands 
upon  the  Moran  testify  that  the  first  they  saw  of  the  occurrence  was 
that  scow  40  was  keeled  over  to  port,  and  that  the  scowman  was  waving 
his  hat,  upon  which  the  captain  finding  out  that  the  tug  could  not  be 
brought  around  quickly,  ordered  the  hawser  cut  and  proceeded  back 
to  the  scow,  and  just  before  reaching  her,  as  has  been  said,  the  scow 
turned  turtle  to  port,  and  the  scowman  was  lost. 

The  witnesses  agree  that  the  scowman  upon  scow  42  was  on  the 
deck  of  his  scow  as  they  passed  that  scow  on  the  way  back  to  scow  40 ; 
but  when  they  returned  to  scow  42  the  scowman  was  gone.  Peter- 
son, one  of  the  deckhands  upon  the  Eugene  F.  Moran,  testifies  that 
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SCOW  40  turped  turtle,  that  then  the  hawser  was  cut,  and  the  Moran 
went  back.  The  captain  of  the  Moran  submitted  a  report,  upon  the 
17th  day  of  January,  four  days  after  the  accident,  to  the  United  States 
local  inspectors,  and  made  a  second  statement  under  oath  upon  the 
23d  day  of  January,  1906,  to  the  same  board,  both  of  which  statements 
were  placed  in  evidence,  to  the  effect  that  when  the  tug  and  tow  had 
reached  the  outer  fairway  buoy  in  the  South  Channel,  at  about  4 :15 
p.  nt —  * 

"scow  46-M  turned  over  without  any  previous  warning  and  for  some  reason 
unknown  to  the  undersigned.  Whereupon  the  hawser  was  cut  between  the 
leading  scow  and  the  tug,  and  said  tug  proceeded  so  as  to  pick  up  the  cap- 
tain of  the  scow  which  had  turned  over,  if  possible.'' 

The  libelant  relies  strongly  upon  these  statements  of  the  captain, 
and  upon  the  testimony  of  the  deckhand,  Peterson,  to  show  that  the 
scow  had  overturned  before  the  accident  was  noticed  by  the  tug ;  and 
the  libelant  claims  that  the  testimony  of  Peterson  is  worthy  of  more 
credence  than  that  of  the  other  witnesses  from  the  Eugene  F.  Moran 
as  given  upon  the  trial.  JBut  it  is  a  significant  fact  that  Peterson 
(as  well  as  all  of  the  other  witnesses  upon  the  Moran)  testifies  posi- 
tively to  seeing  the  hole  in  the  bottom  of  the  scow,  and  also  that  one 
of  the  doors  of  the  scow  was  broken  loose  and  was  sticking  up  out 
of  one  of  the  pockets,  while  the  scow  was  floating  around  overturned 
immediately  after  the  tug  reached  the  neighborhood  of  this  scow  when 
looking  for  the  scowman.  This  would  seem  to  indicate  conclusively 
that  an  accident  of  some  nature  had  occurred  of  a  sufficient  character 
to  cause  the  sinking  and  overturning  of  the  scow  prior  to  the  time  of 
that  overturning,  and  places  upon  the  libelant  the  burden  of  show- 
ing, not  only  that  the  accident  was  due  to  the  weather,  but  also  of 
showing  that  the  hole  in  the  bottom  of  the  scow  was  not  a  sufficient , 
cause,  at  least  in  the  absence  of  any  direct  testimony  that  the  sinking 
was  due  to  the  rough  weather  alone. 

The  respondent  produced  a  number  of  witnesses,  who  testified  that, 
while  the  conditions  were  rough,  no  particular  danger  existed,  and  that 
the  scow  could  proceed  safely,  although  the  turning  back  of  other 
tows,  and  the  difficulties  experienced  by  all  tows  which  went  down  the 
bay  that  day,  would  certainly  indicate  that  prudence  might  have  been 
shown  by  turning  around  and  not  going  to  sea  until  the  storm  abated. 
The  burden,  however,  is  on  the  lil^lant  to  show  that  Ae  storm,  even 
if  it  were  imprudent  to  take  the  chance,  was  the  cause  of  the  accident. 
It  is  not  enough  to  prove  that  an  accident  is  possible  under  certain  con- 
ditions ;  but  the  libelant  must  satisfy  the  court  that  the  men  in  charge 
of  the  tug  were  negligent  in  proceeding,  and  it  is  believed  that,  aparr 
from  the  other  explanation  of  the  accident,  this  burden  has  not  been 
sustained.  If  it  were  clearly  shown  that  scow  40  was  overturned  by 
the  force  of  the  wind  and  waves,  or  by  the  shifting  of  the  scow's  load, 
or  loss  of  its  equilibrium  through  action  of  the  wind  and  waves  alone, 
the  only  issue  would  be  whether  a  prudent  man  would  be  guilty  of 
negligence  in  attempting  to  proceed  under  such  circumstances.  It 
would  not  be  sufficient  merely  to  prove  that  care  and  a  proper  degree 
of  prudence  would  suggest  that  it  would  be  better  to  wait;  but  the  tes- 
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timony  must  go  further  and  satisfy  the  court  tl;iat  such  a  prudent  man 
would  not  have  taken  the  risk,  and  should  have  rcasonaWy  antici- 
pated that  an  accident  would  happen. 

But,  on  the  contrary,  not  only  is  it  doubtful  whether  the  conditions 
were  such  that  it  could  be  held  to  have  been  negligence  in  proceeding 
under  the  circumstances,  but  also  an  independent  and  sufficient  cause 
has  been  indicated  in  the  hole  in  the  bottom  of  the  scow.  Upon  the 
trial  the  proctors  for  the  libelant  and  respondent,  as  well  as  the  court, 
went  into  a  long  examination  as  to  the  construction  of  the  scow,  and 
as  to  the  parts  which  were  missing,  and  the  injuries  which  were 
shown  at  the  time  of  repairs  immediately  after  the  ^iccident.  These 
repairs  included  recalking  and  the  restoration  of  some  of  the  parts 
of  the  dumping  apparatus,  and  the  testimony  shows  that  the  pawl, 
or  casting  of  which  the  pawl  was  a  part,  was  missing  from  the  ap- 
paratus connected  with  tne  door  which  had  broken  loose.  It  is  im- 
possible to  determine  whether  this  was  due  to  the  action  of  the  scow- 
man,  or  to  a  break  under  some  strain  to  which  the  shaft  and  chain 
had  been  subjected.  But  there  is  nothing  to  satisfactorily  prove  that 
the  weather  conditions,  or  any  occurrence  which  should  have  been 
reasonably  anticipated  by  the  tug,  were  the  proximate  cause  of  the 
loss  of  this  pawl  casting,  or  of  the  overturning  of  the  scow  itself. 

The  respondent  contends  in  its  answer  that  the  scow  struck  an  ob- 
struction, while  upon  the  trial  the  explanation  was  suggested  that, 
inasmuch  as  the  depth  of  water  at  the  point  where  the  accident  oc- 
curred was  from  23  to  28  feet,  the  heavy  door,  weighing  about  two 
tons,  hanging  in  a  vertical  position  by  the  after  chain,  below  the  scow, 
might  have  been  itself  the  obstruction  which  punched  a  hole  in  the 
bottom  of  the  scow,  as  the  scow,  which  drew  at  least  8  or  9  feet,  surged 
up  and  down  under  the  action  of  the  waves;  the  length  of  the  door 
'being  amply  sufficient,  if  one  end  should  strike  the  tottom,  to  cause 
the  other  end  to  strike  the  bottom  of  the  scow  as  the  scow  came  down 
between  waves. 

But,  be  this  as  it  may,  the  burden  of  proof  upon  the  libelant  of 
showing  that  the  condition  of  the  weather  was  such  as  to  impute  neg- 
ligence to  the  officers  of  the  tug  in  proceeding  does  not  seem  to  have 
been  sustained,  and  the  libel  must  be  dismissed. 


In  re  LESAIUS. 

(District  Court,  M.  D.  Pennsylvania.    August  18,  1906.) 

No.  849. 

Bankbuptot— Obdeb  on  Bankbupt  to  Subbendeb  Pbopebtt— Evidenor  to 
Wabbant. 

In  determining  whether  or  not  a  bankrupt  merchant  has  property  which 
he  conceals  and  should  be  required  to  turn  over  to  his  trustee,  where  he 
did  not  keep  books  showing  his  business  transactions,  the  court  may 
properly  take  Into  account  goods  which  he  Is  shown  to  have  had  on  hand 
at  a  date  shortly  prior  to  his  bankruptcy  and  such  as  he  afterward 
bought^  and  charge  him  with  such  as  are  not  reasonably  accounted  for. 
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X  Sake— Nature  of  Order. 

Proceedings  to  require  a  bankrupt  to  turn  over  property  to  his  trustee 
are  directed  to  the  recovery  of  specific  property,  and,  where  it  Is  found 
that  he  has  withheld  property  from  his  estate,  the  order  should  require 
him  to  return  such  property,  describing  it  is  particularly  as  practicable ;  a 
general  description  being  sufficient  in  the  case  of  merchandise. 

S.  Same. 

A  bankrupt  merchant  kept  or  produced  no  books  from  which  his  busi- 
ness transactions  could  be  ascertained,  but  he  made  a  statement,  six  months 
prior  to  his  bankruptcy,  giving  the  value  of  his  stock,  which  he  testified 
was  based  on  an  inventory  tfien  taken ;  and  he  was  shown  to  have  purchas- 
ed goods  afterward,  which  made  the  value  of  his  stock  so  on  hand  and 
purciiased  before  the  bankruptcy  about  $15,500,  more  than  $4,000  worth 
of  which  was  wholly  unaccounted  for.  He  was  shown  to  have  stated  to 
a  creditor  that  he  had  the  money  in  his  pocket,  and  shortly  after  his 
bankruptcy  he  started  a  new  store  in  the  name  of  his  father  which  he 
conducted  as  manager;  his  father  being  a  foreigner  ignorant  of  the 
English  language  and  working  for  a  dollar  a  day,  in  which  store  goods 
were  found  which  had  been  sold  to  him  prior  to  his  bankruptcy.  Held, 
that  such  evidence  was  sufficient  to  show  that  he  had  fraudulently  con- 
cealed goods  to  the  value  of  at  least  $4,000  or  their  proceeds,  and  to 
justify  an  order  requiring  him  to  turn  the  same  over  to  his  trustee. 

In  Bankruptcy.  On  certificate  of  W.  L.  Hill,  referee,  sur  rule  on 
banknipt  to  turn  over  certain  property. 

C.  A.  Van  Wormer  and  M.  S.  Kaufman,  for  trustee. 
Ralph  L.  Levy,  for  bankrupt 

ARCHBALD,  EHstrict  Judge.  On  petition  of  the  trustee,  a  rule 
was  entered  on  the  bankrupt  to  show  cause  why  he  should  not  turn 
over  certain  property  which  was  charged  to  be  in  his  possession,  and 
which  he  refused  to  account  for.  This  rule  has  been  pending  near- 
ly two  years,  a  delay  which  is  not  creditable  to  those  who  are  respon- 
sible for  it;  certain  books  and  papers  also  to  complicate  the  matter 
having  disappeared  meantinje.  The  referee  discharged  the  rule,  be- 
ing of  opinion  that,  while  there  was  strong  suspicion  that  the  bank- 
rupt had  property  which  he  withheld,  there  was  not  enough  evidence 
to  warrant  an  order.  There  is  no  discussion,  however — ^nothing,  in- 
deed, but  the  bare  ruling — and  the  case  is  therefore  to  be  disposed 
of  without  reference  to  it. 

On' June  30,  1906,  the  time  the  proceedings  in  bankruptcy  were  in- 
stituted, Frank  P.  Lesaius,  the  bankrupt,  was  conducting  a  gentle- 
men's furnishing  and  clothing  store  at  "Providence,  in  the  North  End 
of  Scranton,  Pa.  Until  some  time  in  the  preceding  April,  he  had  had 
a  second. store  at  Pittston,  some  10  miles  distant,  but  a  fire  had  oc- 
curred there  April  6th,  and,  after  adjusting  the  loss  and  having  a  so- 
called  "fire  sale"  there  for  a  couple  of  weeks,  he  moved  what  little 
was  left  of  the  stock  to  Scranton.  In  neither  store  did  the  bankrupt 
keep  the  usual  store  books,  or,  at  least,  if  he  did,  except  one  or  two  they 
have  not  come  into  the  hands  of  the  trustee,  and  we  are  therefore 
left  without  the  light  which  they  would  throw  on  the  business,  for 
which  if  any  injustice  results  to  the  bankrupt  therefrom,  he  will  have 
no  one  but  himself  to  blame  for  it.  According  to  the  schedules  filed 
by  the  bankrupt,  the  stock  in  the  Scranton  store  turned  over  to  the 
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trustee  was  worth  approximately  $3,200  and  the  fixtures  $300,  mak- 
ing $3,500.  The  appraisers  put  a  valuation  of  $2,721.12  upon  both 
together,  and  they  realized  only  $1,460  at  public  sale,  after  allowing 
the  bankrupt  his  $300  state  exemption.  He  also  told  the  trustee  that 
the  stock  was  made  up  of  odds  and  ends,  and  that  he  would  not  give 
$700  for  it,  all  of  which  throws  serious  doubt  upon  the  estimate  given 
in  the  schedules.  He  further  claimed  to  have  $3,000  of  outstanding 
accounts  due  from  customers,  divided  about  equally  between  the 
Pittston  and  Scranton  stores.  But  except  as  to  $588.60,  appearing 
on  memorandum  slips  kept  by  the  bankrupt,  there  is  nothing  but  his 
say-so  to  verify  it.  This,  with  two  life  insurance  policies  of  $2,000 
each  in  favor  of  his  family,  constitutes  the  whole  of  the  bankrupt's 
available  property. 

In  a  statement  made  by  the  bankrupt  to  R.  G.  Dun  &  Co.'s  Mercan- 
tile Agency  six  months  previously  he  valued  his  stock  on  January 
1,  1906,  in  the  Scranton  store  at  $6,397.29,  and  in  the  Pittston  store 
at  $2,987.90,  or  a  total  of  $9,385.19,  not  a  large  amount  for  two  stores, 
nor  beyond  that  which  he  is  shown  to  have  regularly  carried.  Tak- 
ing out  his  liabilities,  which  were  some  $5,900,  he  made  out  that  he 
was  worth  the  difference,  $3,400.  It  is  said  that  statements  to  mer- 
cantile agencies  for  the  purpose  of  securing  a  financial  rating  are 
usually  inflated,  and  are  not  to  be  relied  on  in  consequence.  This  is 
not  the  view  taken  in  Re  Greenberg  (D.  C.)  8  Am.  Bankr.  Rep.  94,  114 
Fed.  773,  but  quite  the  contrary.  But,  whatever  grace  of  this  kind  is 
ordinarily  to  be  extended  to  such  statements,  it  is  testified  by  the  bank- 
rupt in  the  present  instance  that,  before  sending  in  the  one  in  question, 
he  took  an  inventory,  and,  upon  his  attention  being  directed  to  the  fig- 
ures given  in  the  statement,  he  reaffirmed  their  accuracy.  It  is  also 
urged  that  they  included  bills  due  from  customers;  but  he  distinctly 
swears  that  they  represent  stock  on  hand.  And  as  his  total  assets  are 
stated  at  $10,010.19,  which  is  $726  more  than  they  aggregated,  the 
accounts  which  he  considered  good — ^with  regard  to  which  he  says 
that  he  endeavored  to  be  conservative — may  be  taken  to  make  up  the 
difference.  Since  January  1,  1906,  it  is  clearly  established  that  his 
stock  was  augmented  by  merchandise  to  the  extent  of  $6,111.95 ;  this 
being  proved  by  the  invoices  on  file  in  his  store,  which  were  also  sub- 
mitted to  him  and  their  authenticity  acknowledged.  Putting  togeth- 
er the  amounts  so  shown,  it  makes  a  total  of  $15,497.14,  which  thus 
represents  the  merchandise  which  was  in  the  bankrupt's  hands  at  one 
time  or  another,  from  January  1,  1906,  to  the  date  of  his  bankruptcy, 
to  say  nothing  of  the  $200  or  $300  worth  which  he  says  that  he  bought 
for  cash  at  the  close  when  he  no  longer  had  any  credit.  The  ques- 
tion is  how  far  it  has  been  accounted  for. 

To  get  at  how  much  by  right  should  have  been  left  at  the  last  to 
be  turned  over  to  the  trustee,  the  sales  meanwhile  are,  of  course,  to 
be  credited;  which,  had  the  usual  books  been  kept,  would  appear  by 
the  merchandise  account;  but,  in  the  absence  of  it,  may  be  taken  to 
be  fairly  represented  by  the  cash  received  and  paid  out  on  trade  ac- 
counts and  for  business  and  personal  expenses,  and  the  bills  due  for 
goods  sold  on  credit    It  is  true  that  there  was  a  fire  in  the  Pitt^^ton 
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store  in  April,  but  the  damage  was  not  much,  being  mainly  from  smoke . 
and  water,  and  was  no  doubt  covered  by  the  insurance  money  receiv- 
ed— some  $940 — especially  as  this  was  followed  by  a  "fire  sale"  for- 
several  days,  which  proved  so  successful  that  goods  were  carted 
down  from  the  Scranton  store  to  get  the  benefit  of  it,  and,  accord- 
ing to  Goodman,  resulted  in  nearly  the  whole  of  the  *  Pittston  stock 
being  disposed  of.  Corroborative  of  this,  it  may  be  added  that  while 
just  before  the  fire  Lesaius  declared  to  Goodman  that  he  was  in  dif- 
ficulty, and  would  have  to  fail,  and  wanted  the  name  of  an  attorney 
who  would  help  him  through,  after  it  had  occurred  he  came  to  Good- 
man again  and  said  that  he  would  not  need  an  attorney,  as  he  was 
going  to  get  through  on  his  insurance  money.  This  money  also  in 
part  at  least  was  used  to  buy  goods  again,  and  to  the  extent  that  it 
was  it  got  back  into  the  business.  The  alleged  loss  by  fire  would 
therefore  seem  to  be  negligible. 

An  account  may  therefore  be  stated  against  the  bankrupt,  as  follows: 

He  is  to  be  charged  with : 

Goods  on  hand  January  1,  1906,  as  per  statement  to  R.  G.  Dun  & 
CJo $  9,385  19 

Merchandise  received  from  Jan.  1,  1906,  to  June  30,  as  per  in- 
voices on  file 6,111  95 

$15,497  14 
And  he  is  to  be  credited  with : 

Payments  on  trade  accounts  as  per  checks  and  notes. .  $5,137  61 

Business  expenses,  including  rent  of  Pittston  and  Scran- 
ton stores,  clerk  hire,  insurance,  and  gas  bills 1,387  25 

Goods  sold  on  credit  as  per  memorandum  slips  on  file. .       588  60 

Drawn  out  or  paid  on  personal  account 790  17 

Goods  sold  after  bankruptcy  proceedings  had  been  in- 
stituted        300  00 

$  8,203  63 

Balance $  7,293  61 

Or,  in  other  words,  allowing  every  proper  item  of  credit  to  which 
the  bankrupt  is  entitled,  he  should,  according  to  this,  have  had  stock 
and  merchandise  to  turn  over  to  his  trustee  of  the  value  of  $7,293.51, 
where  at  his  own  figures  he  had  only  $3,200,  or  on  a  more  correct 
estimate  probably  not  to  exceed  $3,000,  a  discrepancy  of  from  $-1,100 
to  $4,300. 

There  is  no  escape  from  the  inexorable  logic  of  these  figures;  and 
that  we  have  a  right  to  resort  to  them  there  can  be  no  question.  In 
re  Salkey,  9  N.  B.  R.  107,  Fed.  Cas.  No.  12,252;  In  re  Schlesinger 
(D.  C.)  3  Am.  Bankr.  Rep.  342,  97  Fed.  930;  In  re  Deuell  (D.  C.) 
4  Am.  Bankr.  Rep.  60,  100  Fed.  633;  In  re  Greenberg  (D.  C.)  8  Am. 
Bankr.  Rep.  94,  114  Fed.  772;  Boyd  v.  Glucklich,  8  Am.  Bankr. 
Rep.  393,  408,  116  Fed.  131,  63  C.  C.  A.  451;  In  re  Gerstel  (D.  C.) 
10  Am.  Bankr.  Rep.  411,  123  Fed.  166;  In  re  Dry  Goods  Co.,  13  Am. 
Bankr.  Rep.  266,  133  Fed.  100;  In  re  Cotton  Co.  (D.  C.)  14  Am. 
Bankr.  Rep.  194,  134  Fed.  477 ;  In  re  Weinreb,  16  Am.  Bankr.  Rep. 
702,  146  Fed.  243,  76  C.  C.  A.  609 ;  In  re  Leverton  (D.  C.)  19  Am. 
Bankr.  Rep.  426,  155  Fed.  925.     Otherwise,  indeed,  in  many  cases 
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we  should  be  without  remedy.  In  some  respects,  moreover,  they  are 
more  favorable  to  the  bankrupt  than  perhaps  he  is  entitled  to.  For 
'  instance,  while  charging  him  with  goods  at  wholesale  or  cost  prices, 
he  is  credited  with  sales  at  retail  without  taking  into  account  the  sup- 
posed profits  which  were  no  doubt  considerable.  Also  he  is  allowed 
credit  for  the  forced  sales  made  after  the  bankruptcy  proceedings  had 
been  instituted,  amounting  to  some  $300,  instead  of  being  charged 
with  these,  together  with  $100  drawn  out  of  bank  immediately  pre- 
ceding that,  as  so  much  money  received  and  unaccounted  for,  the  only 
explanation  of  where  it  all  went  to  being  the  contemptuous  one  that 
he  had  "spent  it  nicely,"  or  that  it  had  gone  for  "car  fares,"  "shoe 
shines,"  or  "milk  for  the  baby."  And,  again,  he  is  not  charged,  as 
he  well  might  be,  with  the  goods  bought  for  cash  after  his  credit  was 
gone,  to  which  allusion  has  already  been  made,  amounting  to  some 
$200,  this  having  at  the  same  time  been  allowed  on  the  other  side 
as  a  deduction.  On  the  other  hand,  no  credit  has  been  given  for  the 
fixtures,  estimated  at  $300;  but  there  is  reason  for  this,  the  fixtures 
not  being  merchandise  nor  paid  for  out  of  it,  and  this  being  a  purely 
merchandise  accounting. 

It  is  urged  on  behalf  of  the  bankrupt  that  there  were  $3,500  of  book 
accounts— $1,500  at  Pittston  and  $2,000  at  Scranton — which,  if  al- 
lowed, would  be  almost  enough  of  themselves  to  overcome  the  defi- 
ciency shown  by  the  figures.  But  except  to  the  extent  of  the  memor- 
andum slips  which  have  been  considered  and  allowed — $588.60 — ^the 
existence  of  any  such  accounts  is  exceedingly  doubtful.  And,  even  if 
this  were  not  so,  there  is  nothing  to  show  how  long  they  had  been  ac- 
cumulating, and  it  is  only  as  they  represented  sales  made  since  Janu- 
ary 1,  1906,  from  which  everything  runs  in  this  accounting,  that  they 
would  be  of  any  relevance.  It  is  also  said  that  the  stock  which  the 
bankrupt  had  on  hand  in  January,  1906,  included  old  and  shelf-worn 
goods,  on  which  a  deduction  should  be  made  of  at  least  20  per  cent,  in 
order  to  make  the  estimate  a  fair  one.  This  may  be  possible,  but  un- 
fortunately there  is  nothing  to  substantiate  it,  and,  on  the  contrary, 
it  appears,  as  already  pointed  out,  that  the  statement  to  R.  G.  Dun  & 
Co.,  against  which  this  is  directed  was  based  on  an  actual  inventory, 
where  the  condition  of  the  goods  is  supposed  to  have  been  taken  into 
consideration.  It  is  also  to  be  noted  in  this  connection,  as  it  already 
has  been  in  another,  that,  while  the  bankrupt  is  charged  with  the 
goods  traced  into  his  hands  at  cost,  he  is  credited  with  what  he  got 
for  them,  thus  giving  him  the  benefit  of  the  profits  made,  which  on 
$6,000  or  $7,000  of  stock  disposed  of  may  well  be  taken  to  oflFset  any 
depreciation  on  the  rest  of  it,  if,  indeed,  this  is  not  too  liberal.  A 
point  is  also  sought  to  be  made  as  to  the  running  expenses,  which 
amounted  as  it  is  said  to  $135  a  month  for  four  months  at  Pittston, 
and  $275  a  month  for  six  months  at  Scranton.  But  into  the  Scranton 
estimate  $75  a  month  is  figured  for  the  bankrupt  himself,  which  is, 
of  course,  unwarranted;  ^nd  the  rent  of  the  Scranton  store,  which 
was  $50  a  month,  is  also  included,  which  the  checks  show  was  fully 
paid,  as  were  the  gas  bills  and  a  large  part  of  the  clerk  hire,  all  of 
which  the  bankrupt  relies  upon  as  part  of  the  expenses  which  he  would 


Digitized  by 


Google        j 


IN  RE  LESAITJ8.  619 

have  deducted,  but  have  already  been  taken  into  consideration  in  the 
credits  given.  The  alleged  loss  by  the  Pittston  fire  is  also  brought 
forward,  but  has  been  disposed  of  in  what  is  said  of  it  above.  And 
there  is  finally  claimed  to  be  a  discrepancy  of  over  $1,200  in  the  amount 
at  which  the  goods  traced  into  the  bankrupt's  hands  during  the  six 
months  immediately  preceding  his  failure  are  figured  by  the  trustee 
beyond  what  they  should  be  according  to  the  evidence.  But  I  have^ 
carefully  gone  over  the  items  relied  on  by  the  trustee,  and  the  amount ' 
is  to  be  increased  rather  than  lessened. 

Where,  then,  has  the  stock  disappeared  to  which  is  hot  accounted 
for  ?  Nothing,  of  course,  is  to  be  made  out  of  the  dray  load  of  goods 
which  the  policemen  saw  being  carted  away  from  the  Scranton  store 
in  the  nighttime.  This  was  in  April,  and  is  explained  by  the  bank- 
rupt as  having  been  taken  to  Pittston  after  the  fire  to  mix  with  the 
other  goods  and  be  disposed  of  to  customers  eager  for  supposed  bar- 
gains, according  to  the  practice  which  is  sometimes  indulged  in. 
Neither  is  there  anything  that  can  be  laid  hold  of  in  the  evidence  of 
overcoats  and  clothing  being  taken  to  the  house  of  the  bankrupt's 
father  where  they  were  seen  by  boarders,  which  was  also  in  April. 
Nor  is  any  stress  in  my  judgment  to  be  put  on  the  checks  given  from 
time  to  time  by  the  bankrupt  to  his  brother,  R.  A.  Lesaius,  a  prosper- 
ous retail  butcher,  in  the  same  section  of  the  city.  The  giving  of  these 
checks  extends  several  months  back  of  the  period  which  is  under  sur- 
veillance, and  is  explained  as  a  custom  adopted  by  the  brother  for  tak- 
ing care  of  his  bills  without  having  to  do  any  banking ;  the  money  be- 
ing given  to  the  bankrupt  in  exchange  for  his  checks  and  the  checks 
being  used  to  pay  with.  This  was  certainly  a  peculiar  practice,  but, 
independent  of  the  bankrupt  or  his  brother,  there  is  evidence  to  cor- 
roborate it,  and  there  is  no  occasion,  therefore,  to  call  it  in  question. 
Much  more  significant  is  it  that  the  bankrupt,  after  a  few  months  in- 
terval, started  up  again  in  the  same  business  ostensibly  as  manager  for 
his  father — sl  foreigner  ignorant  of  our  language  and  customs,  work- 
ing for  a  dollar  a  day  in  a  coal  breaker — on  money  said  to  have  been 
borrowed  from  different  members  of  the  family.  No  doubt  the  busi- 
ness is  carried  on  in  the  father's  name,  in  which  goods  are  bought  and 
sold,  and  checks  given.  But  the  bankrupt  dominates  and  controls 
it,  and  the  father  is  evidently  a  mere  figure-head,  with  whom  in  all 
this  time  there  has  been  no  accounting.  As  the  bankrupt  significant- 
ly says,  it  was  not  necessary.  Into  this  store,  moreover,  are  traced 
goods  which  were  sold  to  the  bankrupt  before  his  failure.  Good- 
man, for  instance,  saw  some  of  his  shirts  there  and  a  couple  of  boxes 
of  balbriggan  underwear,  and  Ackerman  discovered  several  of  his 
watches ;  all  these  articles  being  identified  by  unmistakable  marks,  and 
being  handled  solely  by  these  parties,  who  have  sold  him  nothing  of 
the  kind  except  what  they  did  originally.  It  is  true  that  these  things 
do  not  amount  to  much,  either  in  number  or  value,  but  the  significance 
of  finding  them  is  that  in  no  way  could  they  have  got  into  the  new 
store  except  as  they  were  a  part  of  the  stock  of  the  old  one,  and  it 
is  fair  to  surmise  from  this  circumstance  that  there  may  be  others. 
It  is  suggested  that  they  might  have  been  bought  from  other  retail- 


Digitized  by 


Google 


620  168  FEDBBAL  BBPORTBB. 

ers,  but  this  is  altogether  unlikely,  nor  does  the  bankrupt  venture  to 
say  so.  Soon  after  his  failure,  also,  when  Goodman  was  trying  to 
persuade  him  to  settle  with  his  Scranton  creditors,  Lesaius  said  that 
he  had  the  money  in  his  pocket,  but  that  he  was  going  to  beat  the  Jews 
and  would  not  pay  them  a  cent.  And  at  another  time,  talking  with 
Goodman,  with  whom  he  used  to  be  quite  friendly,  referring  to  an 
.offer  of  settlement  which  he  had  made  him,  he  said  that,  if  he  (Good- 
man) had  kept  his  mouth  shut,  he  would  have  paid  him,  but  that  he 
had  the  "boodle"  in  his  pocket,  and  after  what  the  creditors  hj^d  done 
in  starting  bankruptcy  proceedings  they  could  all  go  to  the  devil. 
Again,  also,  when  Goodman  was  talking  with  him  aboilt  how  the 
stock  had  run  down  and  inquiring  whaf  had  become  of  it,  pointing  out 
that  no  bills  had  been  paid,  he  said  that  his  lawyer  advised  him  to 
sell  all  the  goods  that  he  could  and  put  the  money  in  his  pocket,  in- 
timating that  he  had  done  so.  These  circumstances  of  themselves, 
of  course,  amount  to  but  little,  and  too  much  stress  is  not  to  be  put 
upon  what  after  all  may  have  been  only  idle  boasting,  but,  taken  in 
conjunction  ^yith  the  other  facts  in  evidence  which  they  confirm,  the 
fraudulent  character  of  the  failure  is  disclosed  and  the  wide  discrep- 
ancy in  the  stock  explained,  dispelling  any  fear  of  doing  the  bankrupt 
injustice  by  misconstruing  innocent  transactions  or  holding  him  li- 
able as  intended  for  that  which  was  merely  fortuitous.  No  doubt 
in  cases  of  this  kind  an  order  is  not  to  be  made  except  with  caution 
and  upon  convincing  evidence  lest  a  commitment  for  disobedience  on 
contempt  proceedings  to  follow  should  in  effect  be  nothing  more  than 
imprisonment  for  debt  which  would  not  be  justified.  It  is  also  to  be 
kept  in  mind  that  the  object  is  to  recover  tangible  property,  and  not 
to  punish  as  on  indictment  for  a  fraudulent  concealment  or  abstrac- 
tion. Samel  v.  Dodd,  16  Am.  Bankr.  Rep.  167,  142  Fed.  68,  73  C. 
C.  A.  254.  But,  allowing  for  all  this,  I  am  constrained  to  find  that  the 
bankrupt  has  in  his  possession  and  conceals  from  his  trustee  goods 
and  merchandise,  part  of  his  former  store  stock,  of  the  value  of  at 
least  $4,000,  which  he  should  be  required  to  turn  over.  Whether  he 
has  the  goods  now  which  is  not  likely,  or  has  converted  them  into 
money  which  is  very  probable,  is  not  material.  He  is  not  relieved 
from  the  exigency  of  the  rule  or  the  obligation  to  produce  them,  be- 
cause of  having  disposed  of  them,  perchance,  while  the  proceedings 
were  pending.  He  could  not  get  rid  in  this  way  of  the  process  of  the 
law,  once  it  had  been  duly  started.  The  order  it  may  be  should  be  to 
turn  over  the  goods,  and  not  in  the  alternative  to  pay  the  value,  the  pro- 
ceedings, as  just  stated,  being  supposed  to  be  directed  to  the  re- 
covery of  specific  property.  Samel  v.  Dodd,  16  Am.  Bankr. 
Rep.  163,  142  Fed.  68,  73  C.  C.  A.  254.  But  that  does  not  prevent 
its  being  measured  by  its  value ;  that  being  the  only  way  to  indicate 
the  extent  of  it.  Neither  is  it  necessary  to  do  more  than  describe  the 
property  generally,  as  consisting  for  instance  in  the  present  case 
of  gentlemen's  furnishings  and  clothing,  such  as  the  bankrupt  was 
carrying.  To  require  greater  particularity  would  make  sudi  pro- 
ceedings practically  nugatory.     Kipon  Knitting  Works  v.  Schreiber 
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(D.  C.)  4  Am.  Bankr.  Rep.  299,  303,  101  Fed.  810.    This  would  not 
be  necessary  even  to  convict  upon  indictment. 

The  referee  is  reversed  and  the  rule  to  show  cause  is  made  absolute, 
a  formal  order  to  be  prepared  by  counseL 


In  re  M0NTE3LL0  BRICK  WORKS. 

(DlBtrlct  CJourt,  E.  D.  Pennsylvania.     July  18,  190a) 

No.  2,922. 

BaNKBUPTCT— FbOVABUC     OlaIMS— CoNTBACTS     Br     FOBEION     COBPOBATTONfl^ 

Failube  to  Comply  with  State  Law. 

A  Delaware  corporation,  whose  principal  business,  which  was  authoris- 
ed by  its  charter,  was  the  acquiring  of  stock  in  other  corporations  and 
lending  them  money,  which  maintained  Its  principal  business  in  Pennsyl- 
vania, and  there  lent  money  to  another  corporation  in  which  It  owned  a 
controlling  interest,  taking  duebills  therefor,  was  doing  business  in  Penn- 
sylvania, and  where  it  failed  to  comply  with  the  requirements  of  the 
state  statute  to  entitle  It  to  do  business  therein,  such  duebills  are  not 
legally  enforceable  and  cannot  be  proved  against  the  estate  of  the  bor- 
rowing cori)oration  In  bankruptcy  either  by  the  -lender  or  Its  assignee. 

In  Bankruptcy.  On  certificate  from  referee  concerning  claim  of 
Colonial  Trust  Company,  trustee. 

Richmond  L.  Jones  and  Charles  Henry  Jones  for  Colonial  Trust 
Company. 

Wellington  M.  Bertolet,  J.  Howard  Reber,  and  Duane,  Morris, 
Heckscher  &  Roberts,  for  objecting  creditors. 

J.  B.  McPHERSON,  District  Judge.  The  question  presented  by 
this  certificate  is  whether  the  referee  erred  in  permitting  the  Colonial 
Trust  Company  of  Reading  to  prove  its  claim  against  the  bankrupt, 
and  to  vote  upon  it  in  the  election  for  trustee.  The  claim  rests  up- 
on certain  duebills  given  by  the  bankrupt  to  the  United  States  Brick 
Company,  a  Delaware  corporation,  for  money  loaned;  these  duebills 
having  been  assigned  by  the  brick  company  to  the  trust  company  as 
collateral  security  for  the  bonds  of  the  Delaware  corporation,  of 
which  the  trust  company  is  the  trustee  under  a  formal  indenture.  Ob- 
jection was  made  to  the  claim  on  two  grounds,  of  which  the  first  is 
that  the  right  of  the  trust  company  is  no  better  than  the  right  of  its 
assignor,  the  brick  company,  and  that  the  latter  corporation  could 
not  have  had  a  valid  claim  upon  the  duebills  because  the  money  was 
loaned  in  violation  of  the  Pennsylvania  statutes,  which  forbid  a  for- 
eign corporation  to  do  business  in  the  state  until  it  has  complied  with 
certain  definite  requirements.  It  is  conceded  that  the  brick  company 
did  not  comply  with  these  statutes,  and  the  question  therefore  is  wheth- 
er It  was  "doing  business"  in  Pennsylvania  when  it  loaned  the  money 
to  the  bankrupt.  The  following  excerpts  from  the  report  of  the  ref- 
eree will  give  the  facts  upon  which  his  decision  was  based: 

*The  United  States  Brick  Company  was  Incorporated  In  Delaware  about 
the  middle  of  November,  1904. 

'*A  certified  copy  under  seal  of  the  Secretary  of  State  of  Delaware  of  the 
certificate  of  Incorporation  of  the  United  States  Brick  Ck>mpany,  which  was 
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offered  in  evidence,  shows  the  nature  of  its  business  and  its  objects  and 
purposes.  In  brief,  these  purposes  were:  (a)  To  manufacture  and  sell  brick 
tiles,  etc.,  and  all  other  articles  of  commerce  made  in  whole  or  in  part  ct 
clay;  shale,  silica,  or  other  kindred  substances;  to  purchase  or  acquire  pat- 
ents pr  licenses,  and  issue  stock  therefor;  to  purchase  mines,  manufactories, 
and  other  property  necessary  for  its  business,  or  the  stock  of  any  companies 
owning  mines,  etc.,  and  any  other  property  necessary  for  its  business,  and 
issue  stock  therefor;  to  issue  bonds,  certificates  of  indebtedness,  notes,  etc.. 
and  to  sell  the  same ;  to  guarantee  payment  oJC  fixed  charges  or  dividends  of 
any  corporation;  to  buy  and  hold,  pledge,  sell,  or  otherwise  dispose  of 
shares,  bonds,  certificates,  notes,  or  other  securities,  obligations,  or  contracts 
of  any  corporation,  etc.,  and  to  exercise  the  rights  of  stockholders  as  to 
stock  purchased;  to  contract  for  the  acquisition  of  real  estate,  stock,  or  se- 
curities either  for  money  or  for  capital  stock  of  the  company ;  to  leave,  buy 
sell,  mortgage,  etc.,  real  and  personal  property ;  to  do  all  these  things  in  any 
part  of  the  world;  (b)  to  manufacture,  purchase,  or  otherwise  acquire,  to 
hold,  own,  mortgage,  pledge,  sell,  assign  and  transfer,  or  otherwise  dispose 
of,  to  invest,  trade,  deal  in,  and  deal  with  goods,  war^,  merchandise,  and 
property  of  every  class  and  description ;  (c,  d,  e)  to  enter  into,  etc.,  contracts 
of  every  kind  with  any  person,  firm,  or  corporation,  and  take,  make,  accept, 
indorse,  discount,  execute,  and  issue  promissory  notes,  bills  of  exchange, 
warrants,  bonds,  and  other  negotiable  or  transferable  instruments. 

*'The  United  States  Brick  Company  was  composed  almost  entirely  of 
resident^  of  Berks  and  surrounding  counties  in  Pennsylvania,  and  the  greater 
part  of  its  stock  was  held  by  these  persons. 

"It  has  an  office  in  Wilmington,  Del.,  which  is  used,  together  with  a  large 
number  of  other  Delaware  corporations,  only  for  the  purpose  of  holding 
annual  meetings  of  stockholders. 

*'nnder  Its  charter  it  purchased  nearly  all  of  the  stock  of  the  Montello 
Brick  Works,  bankrupt,  and  a  controlling  interest  in  the  stock  of  several 
other  corporations  in  Pennsylvania  and  New  York. 

"This  was  practically  all  of  its  corporate  purposes  that  it  exercised  either 
in  this  state  or  in  any  other,  unless  loans  of  money,  to  be  referred  to  later, 
were  an  exercise  of  its  corporate  objects  and  purposea 

"It  never  engaged  actively  in  the  manufacture  of  brick  or  other  clay  pro- 
ducts. 

"It  exercised  its  corporate  objects  chlefiy  in  the  acquisition  of  controlling 
interests  in  various  companies  actively  engaged  in  the  manufacture  of  brick 
and  kindred  products. 

"Its  meetings  of  directors  were  held  in  Philadelphia  and  Reading  at  the 
oflices  of  the  Montello  Brick  Works,  the  offices  of  the  bankrupt. 

"Its  books  were  in  the  custody  of  its  executive  officers  and  clerks  at  said 
offices  in  Reading,  Pa.,  and  all  the  clerical  work  on  these  books  was  done 
there. 

"It  deposited  Its  moneys  in  the  First  National  and  Penn  Natiofial  Banks 
and  the  Colonial  Trust  Company,  all  Reading  banks. 

"The  United  States  Brick  Company,  by  a  deed  of  trust  executed  December 
21,  1904.  conveyed  to  the  Colonial  Trust  Company  of  Reading,  trustee  for 
bondholders  of  the  said  United  States  Brick  Company,  all  the  stock  of  the 
Montello  Brick  Works  that  it  held  In  order  to  secure  the  bonds  issued.  It 
also  agreed  in  said  deed  of  trust  with  the  trustee  to  assign  any  evidences  of 
indebtedness  which  it  might  receive  from  time  to  time  from  the  Montello 
Brick  Works  for  moneys  advanced  to  it,  also  as  collateral  security  for  the 
bonds  Issued. 

"The  United  States  Brick  Company  at  various  times  loaned  money  to 
the  Montello  Brick  Works,  for  which  it  received  duebllls,  14  in  number,  all 
dated  Reading,  Pa.,  beginning  with  March  31,  1905,  and  ending  with  April 
14.  190G,  the  total  face  value  of  which  is  $266,500,  and  the  interest  to  De- 
cember 10,  1907,  is  $37,724.67,  making  a  total  of  $804,224.67.  These  duebllls 
the  United  States  Brick  Company  assigned  by  a  series  of  assignments,  each 
covering  one  or  more  of  said  duebllls,  to  the  Colonial  Trust  Company  of 
Reading,  Pa.,  as  trustee  for  the  brick  company  bondholders.  These  asvlign- 
ments  covered  a  period  from  the  26th  of  August,  1905,  to  the  30th  of  April, 
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1900,  and  include  all  the  duebills.  The  money  advanced  was  deposited  in 
Reading  banks  and  drawn  on  by  check,  which  were  written  and  signed  at  the 
office  of  the  company  in  Reading.  Checks  were  delivered  to  the  bankrupt  in 
Reading  and  the  duebDls  were  received  in  Reading.  In  fact,  each  loan  or 
advance  of  money  was  made  in  Reading,  and  the  duebill  received  for  each 
one  was  a  Pennsylvania  contract.  I  find,  in  short,  that,  excepting  the  in- 
corporation of  the  United  States  Brick  Company,  and  the  signing  of  the 
deed  of  trust  by  the  company  at  Wilmington,  Del.,  nearly  all  the  things  that 
the  United  States  Brick  Company  did  were  done  in  Pennsylvania,  and  these 
things  no  more  than  have  been  hereinbefore  found. 

"I  do  not  find  that  the  United  States  Brick  Company  did  anything  In 
Pennsylvania,  excepting  to  obtain  and  exercise  control  of  certain  Pennsylvania 
corporations,  including  the  bankrupt,  and  to  lend  money  to  the  corporation 
whose  stock  it  owned  largely  or  In  part 

"I  further  find  as  a  fact,  and  it  is  admitted  by  the  claimant,  that  the 
United  States  Brick  Company  never  complied  with  the  act  of  April  22,  1874, 
regulating  certain  duties  of  foreign  corporations." 

These  facts  are  not  disputed,  and  upon  them  the  referee  rested  the 
conclusion  that  the  brick  company  was  not  "doing  business"  in  Penn- 
sylvania, relying  upon  Construction  Co.  v.  Winston,  208  Pa.  469,  57 
Atl.  955,  and  holding  that  lending  money  was  not  the  business  of  the 
brick  company,  and  therefore  that,  as  it  did  not  exercise  its  corpor- 
ate power  in  the  state  of  Pennsylvania  by  making  the  loans  in  ques- 
tion, it  did  not  fall  within  the  provisions  of  the  statutes.  With  this 
conclusion  I  am  unable  to  agree.  The  brick  company  has  an  omni- 
bus charter,  under  which  it  can  do  many  things ;  but  for  present  pur- 
poses it  is  enough  to  note  that  it  was  undoubtedly  organized  for  the 
principal  object  of  doing  just  what  it  proceeded  to  do,  namely,  to  ac- 
quire the  stock  of  the  bankrupt,  and  to  lend  it  money  to  carry  on  the 
operation  of  brickmaking  under  certain  patents.  This,  in  a  few 
words,  is  the  essential  fact  of  the  present  controversy,  and  to  state 
it  is  equivalent  to  drawing. the  conclusion.  The  Supreme  Court  of 
Pennsylvania  and  the  Court  of  Appeals  of  the  Third  Circuit  unite 
in  deciding  that,  when  a  foreign  corporation  exercises  its  charter 
powers  in  the  state,  it  is  "doing  business"  therein,  and  that  it  cannot 
recover  upon  contracts  made  in  the  exercise  of  such  powers,  unless 
it  has  complied  with  the  provisions  of  the  Pennsylvania  statutes  con- 
cerning registration  and  other  matters.  As  these  duebills  are  the  evi- 
dence of  contracts  made  by  the  brick  company  in  furtherance  of  the 
principal  object  for  which  it  was  incorporated,  it  follows  inevitably 
(as  I  think)  that  it  could  not  have  recovered  upon  them  in  a  suit  against 
the  bankrupt,  and,  as  they  are  not  negotiable  instruments,  it  could 
not  escape  the  consequence  of  its  violation  of  the  Pennsylvania  law 
by  the  device  of  assigning  them  to  the  present  claimant. 

The  decision  of  the  referee  is  reversed. 
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In  re  MONTELLO   BRICK  WORKS. 

(District  CJourt,  IB.  D.  Pennsylvania.    July  20,  1906.) 

No.  2,922. 

1.  Landlord  and  Tenant— Fosfeitxtbe  of*  Leasb-^Waitkb  bt  Rxcbipt  of 

Rent. 

A  lessor,  who  receives  rent  after  a  forfeiture  of  the  lease,  thereby 
waives  the  forfeiture,  and  the  lease  is  restored  to  its  original  force  and 
effect. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  32,  Landlord  and  i 

Tenant,  8  345.]  ! 

2.  Sake—Lease  Constbued— Right  to  Remove  Trade  Fixtures. 

A  lease  for  a  long  term  of  years,  which  provided  that  at  the  expira- 
tion of  the  term,  or  its  earlier  termination  as  therein  provided,  the 
lessee  should  surrender  the  premises  "in  good  order  and  condition,  with 
all  improvements,  additions  and  extensions  without  any  compensation 
to  be  paid  for  said  improvements,  additions  and  extensions,'*  did  not  vest 
title  to  such  improvements,  etc.,  in  the  lessor,  when  they  were  made,  but 
only  to  such  as  remained  when  the  lease  was  terminated,  and  such 
provision  did  not  affect  the  right  of  the  lessee  to  remove  trade  fixtures 
during  the  term  or  while  the  lease  remained  in  force. 

[Ed.  Note. — For  cases  in  point,  see  Cent  •Dig.  vol.  32,  Landlord  and 
Tenant,  §§  5T7-584.] 

8.  Fixtures— Buildings— "Trade  Fixtures." 

In  the  absence  of  an  agreement  to  the  contrary,  a  lessee  may  remove 
fixtures  which  it  places  on  the  leased  premises  for  trade  purposes  while 
the  lease  is  in  force,  and  such  fixtures  include  not  only  machinery,  but 
buildings  erected  for  trade  purposes.  Under  a  lease  of  premises  for  a 
long  term  of  years  to  be  used  for  manufacturing  purposes,  a  building 
erected  for  a  manufacturing  plant  is  a  trade  fixture,  which  the  lessee 
may  remove  during  the  term,  regardless  of  its  si^e  or  the  materials  of 
which  it  is  made. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  23,  Fixtures,  $  02, 

For  other  definitions,  see  Words  and  Phrases,  vol.  8,  p.  7042.] 

In  Bankruptcy.    On  certificate  of  review. 

Harry  F.  Kantner,  for  trustee. 

Richmond  L.  Jones  and  Charles  Henry  Jones,  for  landlord. 

Arthur  G.  Dickson,  for  Fourth  St.  Nat  Bank  of  Philadelphia, 
a  creditor. 

Wellington  M.  Bertolet  and  Duane,  Morris,  Heckscher  &  Roberts, 
for  other  creditors. 

J.  B.  McPHERSON,  District  Judge.  The  motion  to  quash  the  ap- 
peal or  certificate  of  review  allowed  by  the  referee  on  May  9,  1908, 
from  his  decision  entered  on  March  20th,  is  refused.  This  appeal, 
however,  has  in  effect  been  superseded  by  the  subsequent  proceed-  . 
ings  before  the  referee.  The  forfeiture  of  the  lease,  upon  which  the 
decision  appealed  from  was  rested,  was  afterwards  waived  by  the 
lessor,  and  the  status  quo  was  thereupon  restored  by  its  voluntary  ac- 
tion. For  this  reason  the  technical  objections  raised  by  the  motion 
to  quash  scarcely  merit  consideration.  Moreover,  the  question  sought 
to  be  raised  is  involved  in  the  certificate  ^franted  to  review  the  order 
entered  on  May  16th,  and  one  ruling  will  dispose  of  both  appeals. 
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TThe  facts  upon  which  the  present  controversy  turns  are  thus  stated 
in  the  report  of  the  learned  referee  (Samuel  E.  Sertolet,  Esq.) : 

"On  April  21,  1908,  Ddward  D.  Trexler,  trustee  of  the  bankrupt,  filed  a 
petition  praying  for  leave  to  sell  'buildings,  machines,  engines,  boilers,  etc., 
known  as  trade  flxtnree,  which  were  erected  upon  and  attached  to  the  lease- 
hold premises  of  the  bankrupt  during  the  term  of  the  lease  entered  into 
between  the  Montello  Brick  Company  and  the  Montello  Brick  Works,  dated 
January  1,  1903.'  A  full  list  of  said  fixtures,  improvements,  additions,  and 
extensions,  excepting  the  buildings,  appears  In  the  Inventory  and  appraise- 
ment filed  in  this  case.  It  was  ordered  that  AprU  28,  1908,  at  10  o'clock  a. 
m.,  should  be  fixed  for  a  hearing  on  the  trustee's  petition.  On  April  2Sth, 
the  trustee  and  certain  creditors  appeared  before  the  referee.  There  also 
appeared  the  Montello  Brick  Co.,  lessor,  and  filed  objections  to  the  granting 
of  an  order  of  sale  to  the  trustee.  The  petition  and  objections  were  heard  at 
the  same  time. 

"It  is  my  belief  that  all  the  facts  which  have  appeared  in  this  case,  whether 
admitted  by  all  the  parties  or  shown  by  testimony,  may  be  taken  into  consid- 
eration, together  with  such  additional  facts  which  were  submitted  to  the 
referee  at  the  hearing  on  the  petition.  I  believe  this,  because  the  whole 
matter  is,  after  all,  only  one  case,  and  a  court  of  equity  has  authority  to  take 
a  general  birds-eye  view  of  all  the  facts  brought  out  in  a  case.  Most  of  the 
facts  which  I  am  about  to  find  were  either  admitted  or  practically  uncontra- 
dicted. No  facts  wUl  be  found,  however,  which  were  not  testified  to  in  the 
presence  of  the  Montello  Brick  Company,  the  principal  party  appearing 
against  the  trustee's  application,  or  admitted  by  it. 

"I  find  the  facts  to  be  as  follows: 

**0n  January  1,  1903,  Montello  Brick  Company  leased  to  Montello  Brick 
Works,  the  bankrupt,  a  number  of  tracts  of  land  in  Berks  and  Montgomery 
counties,  on  some  of  which  were  located  brick  manufacturing  plants.  Those 
in  Berks  county  were  called  Yinemont,  Montello,  and  Wyomissing,  and  that 
in  Montgomery  county  was  called  Perkiomen. 

"The  lease  also  demised  certain  tracts  of  land  on  which  no  buildings 
whatever  were  erected.  One  was  a  tract  of  farm  land  containing  about  SO 
acres. 

*'The  lease  also  demised  the  machinery,  tools,  and  other  personal  property 
then  in  and  about  the  various  plants  named,  with  the  real  estate,  and  an  in- 
ventory of  the  machinery,  tools,  and  other  personal  property  was  attached  to 
the  lease  and  made  part  thereof.  This  Inventory  shows  such  property  as  hav- 
ing l)een  located  at  Yinemont,  Montello,  Wyomissing,  and  Perkiomen  plants. 

'*The  lease  provided,  among  other  things,  that  the  lessee  should  keep  the 
demised  premises  in  good  order  and  repair,  and  should  replace  all  machinery 
and  buildings  worn  out  or  destroyed.  ' 

"The  term  was  for  990  years. 

"The  lessee  agreed  to  pay  an  annual  rental  of  $63,000.  The  intent  was  that 
each  stockholder  of  the  lessor  company — ^there  being  $1,050,000  worth  of 
stock  outstanding — should  receive  a  net  sum  equal  to  6  per  cent,  upon  the 
capital  stock,  and  to  that  end  the  rental  aforesaid  was  to  be  divided,  and 
payment  made  by  the  lessee  as  follows  (quoting  from  page  14  of  the  lease): 
'On  the  Ist  days  of  January  and  July  of  each  and  every  year  $15,000  shall  be 
paid  to  the  holders  of  the  preferred  capital  stock  (10,000  shares,  at  $50  each), 
being  at  the  rate  of  3  per  cent,  on  $500,000,  or  $1.50  on  each  share  thereof; 
and,  on  the  1st  days  of  April  and  October  of  each  and  every  year  $16,500 
shall  be  paid  to  the  holders  of  the  common  capital  stock  (11,000  shares,  at 
$50  each),  being  at  the  rate  of  3  per  cent,  on  $550,000,  or  $1.50  on  each  share 
thereof,  excepting  the  first  payment  on  the  1st  day  of  April,  A.  D.  1903, 
which,  being  but  three  months  after  the  commencement  of  the  lease,  only  one- 
half  of  the  semiannual  payment  provided  for  the  common  capital  stock  will 
be  due  and  payable.  Montello  Brick  Company  shall  furnish  a  list  of  its 
stockholders,  with  the  post  office  address  of  each  of  them,  to  Montello  Brick 
Works  15  days  before  every  quarterly  dividend  period,  and  Montello  Brick 
Works  shall  pay  such  dividend  directly  to  the  stockholders  by  mailing  a 
check  to  each  of  them  to  the  address  given  on  said  list.' 

It53  F.— 40 
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''On  page  16  of  the  lease  between  the  parties,  it  was  provided  that:  'In 
case  of  the  bankruptcy  or  insolvency  of  Montello  Brick  Works  resulting  in 
the  appointment  of  a  receiver  of  the  demised  premises,  or  In  case  the  con- 
trol of  Montello  Brick  Works  in  the  demised  premises  shall  be  vested  by 
judicial  sale  in  an  assignee,  then  this  lease  and  the  term  thereof  shall,  at 
the  option  of  Montello  Brick  Company,  cease  and  determine,  and  Montello 
Brick  Company  shall  Immediately,  at  this  option,  be  entitled  to  take  posses- 
sion of  the  demised  premises,  and,  if  Montello  Brick  Company  shall  elect  to 
take  possession  of  the  premises,  the  same  shall  not  pass  into  the  possession 
of  such  receiver  or  assignee.' 

"On  page  17  of  said  lease,  covenant  2  provided  that:  'If  Montello  Brick 
Works  shall  make  default  of  the  payment  of  any  installment  of  rent  hereby 
reserved  for  a  period  of  30  days  after  the  same  becomes  due  and  payable, 
or  in  the  performance  of  any  of  its  covenants  herein  contained,  then  and 
in  any  such  case,  Montello  Brick  Company  may  at  its  option  forthwith  de- 
clare this  lease  forfeited  and  at  an  end,  any  law  or  custom  to  the  contrary 
notwithstanding,  and  thereupon  all  the  rights  of  Montello  Brick  Works, 
under  this  Indenture  or  otherwise  howsoever,  as  well  to  the  hereby  demised 
premises  as  to  all  Improvements,  additions,  and  extensions  made  or  to  be  made 
by  Montello  Brick  Works,  shall  absolutely  cease  and  determine,  and  the 
same,  together  with  all  the  rights,  privileges,  and  franchises  of  Montello 
Brick  Works  and  all  the  property,  real  and  personal,  of  Montello  Brick 
Works,  in  Upper  Providence  township,  Montgomery  county,  and  in  Spring 
township,  Berks  county,  Pa.,  shall  absolutely  vest  in  Montello  Brick  Com- 
pany, free  and  clear  of  all  claims  and  demands  whatsoever,  without  any 
further  action  or  acts  of  transfer  or  oth«r  compensation  to  be  paid  therefor, 
and  Montello  Brick  Company  may  recover  possession  of  the  premises  with 
all  the  Improvements,  additions,  and  extensions,  as  though  the  same  had  been 
originally  constructed  by  and  belonged  to  it,'  etc. 

''On  page  19  of  the  said  lease,  it  was  provided  in  covenant  3  that:  'At  the 
expiration  of  the  term  hereby  created^  or  earlier  termination  In  the  way  herein 
provided,  Montello  Brick  Works  shall  return  and  surrender  to  Montello 
Brick  Company  the  demised  premises  in  good  order  and  condition,  with  all 
improvements,  additions,  and  extensions  without  any  compensation  to  be  paid 
for  said  improvements,  additions,  and  extensions  by  Montello  Brick  Company.' 

"Under  this  lease  the  lessee,  now  bankrupt,  took  possession  of  the  premises 
described  therein  and  all  the  brick  manufacturing  plants  with  the  machinery 
and  other  property  mentioned  in  the  inventory  attached  thereto. 

'*The  lessee  in  the  period  between  January  1,  1903,  and  the  date  of  its 
bankruptcy,  at  various  times,  expended  large  sums  of  money  for  construction 
of  buildings  and  for  machinery. 

"This  money  was  expended  as  follows: 
^  "A  fire  partially  destroyed  the  Perklomen  plant,  and  $26,726.65  was  spent 
in  replacing  the  same.  A  fire  also  destroyed  the  Wyomlssing  factory,  and 
$91,187.56  was  spent  in  replacing  the  same.  The  sum  of  $27,477.96  was  spent 
in  additions  upon  the  Montello  plant,  which  cannot  be  separated  from  the 
original  demised  property  without  completely  destroying  the  same.  No  Im- 
provements were  made  at  the  Vinemont  plant  The  lessee  also  purchased  a 
Thew  automatic  steam  shovel,  costing  $3,600,  which  is  put  on  the  Wyomlssing 
premises,  and  which  is  still  there.  This  steam  shovel  was  not  purchased  to 
replace  property  leased,  but  was  purchased  for  use  In  the  brick-making 
business. 

"The  bankrupt  lessee,  some  time  after  January  1,  1903,  erected  on  the 
30-acre  tract  above  mentioned,  located  a  short  distance  from  the  Perklomen 
plant  in  Montgomery  county,  which  it  had  leased  to  the  Montello  Brick  Com- 
pany, a  large  factory,  built  of  brick  foundations  and  a  superstructure  of  wood 
and  iron  girders  and  corrugated  iron  sides,  and  roof  made  of  the  usual  roofing 
materials,  and  other  buildings  annexed  thereto  built  on  brick  or  stone 
foundations  with  a  frame  superstructure.  Into  this  factory  building  were 
placed  brick  burning  kilns,  railroad  tracks,  and  machinery  pertaining  thereto, 
and  into  the  buildings  adjoining  were  placed  brick-making  machinery  and  a 
complete  power  plant  consisting  of  engines,  boilers,  etc.  As  a  whole,  this 
structure   was   a   brick-manufacturing   plant,   and   was   intended   and   used 
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by  the  lessee  f6r  the  carrying  on  of  the  lessee^s  businesB,  which  was  the 
mannfactarlng  of  brick  and  other  clay  products.  The  buildings,  kilns,  and 
certain  machinery  belonging  thereto  were  pnt  up  at  a  cost  to  the  lessee 
of  $613,813.79.  The  brlck-maklng  machinery,  power  plant,  consisting  of  en- 
gines, boilers,  trackage,  etc.,  and  all  other  machinery  appurtenant  to  the  plant 
proper,  were  purchased  and  put  In  place  by,  the  lessee  at  a  cost  to  It  of 
$156,784.31,  a  total  expenditure  of  $770,598.10.  This  plant  was  called  the 
Oaks  plant 

"In  connection  with  the  Oaks  plant,  and  to  be  used  therewith,  the  lessee 
bought  on  or  about  December  31,  1908,  a  steam  shovel,  at  a  cost  of  $5,300, 
and  on  or  about  December  31,  1904,  another  steam  shovel  at  a  cost  of  $5,300. 
Both  these  steam  shovels  were  purchased  by  the  lessee  and  used  In  lessee's 
business.    Both  remained  on  the  premises. 

"On  or  about  October  31,  1907,  creditors  of  the  Montello  Brick  Works, 
lessee,  filed  a  "petition  praying  that  It  be  adjudged  a  bankrupt  A  receiver 
was  appointed  the  same  daj.  On  December  10,  1907,  the  said  lessee  was  ad- 
judged a  bankrupt 

''On  January  1,  1906,  an  installment  of  rent,  amounting  to  $21,000,  for  the 
period  from  October  1,  1907,  to  January  1st,  1908,  fell  due.  The  Montello 
Brick  Company,  lessor,  did  not  at  any  time  make  demand  for  this  rent,  in 
any  way;  nor  did  it  furnish  lessee  a  list  of  lessor's  stockholders  within  ten 
days  of  said  January  1,  1908,  as  provided  in  the  lease.  On  January  4, 
1908,  the  lessor's  board  of  directors  passed  a  resolution  directing  its  presi- 
dent to  notify  the  bankrupt  lessee  that  if  default  in  the  payment  of  the  Janu- 
ary 1st  rent  continued  for  30  days,  the  lessor  would  declare  the  lease  forfeited 
and  proceed  to  exercise  all  Its  rights,  etc.,  under  section  2  of  said  lease. 
This  "notice,  with  a  copy  of  the  resolution,  the  president  of  the  lessor  com- 
pany sent  by  mail  to  the  bankrupt  lessee,  and  the  latter  received  it  on  the 
same  day.  The  lessee  did  not  pay  the  rent,  and  on  February  29,  1908,  the 
lessor's  board  of  directors  passed  a  resolution  exercising  the  option  agreed 
on  in  section  2  of  the  lease,  and  declared  the  January'!,  1903,  lease  forfeited 
and  at  an  end,  and  directed  the  president  to  forthwith  recover  possession  of 
the  demised  premises  with  Improvements,  additions,  and  extensions,  as  pro- 
vided by  the  lease.  A  copy  of  this  resolution  was  served  on  the  president 
of  the  bankrupt's  lessee  on  February  29,  1908.  A  trustee  of  the  lessee  having 
been  appointed  on  February  13.th,  a  copy  of  the  resolution  was  also  served  on 
him.  The  lessor  did  not  enter  the  demised  premises  at  any  time  to  take 
possession,  nor  take  steps  to  recover  possession. 

"Up  to  this  time  the  trustee  did  not  assume  the  January  1,  1903,  lease  as 
an  asset  of  the  bankrupt's  estate,  declaring  that  he  would  not  do  so  unless 
directed  by  the  creditor^.  Pending  the  appointment  of  the  trustee,  an  in- 
ventory and  appraisement  of  all  the  machinery,  tools,  and  other  personal 
property  of  all  kinds  In  possession  of  the  bankrupt,  whether  demised  by  the 
1903  lease  or  not,  was  made  by  the  receiver  and  filed  with  the  referee.  The 
trustee  when  appointed  assumed  this  Inventory  and  appraisement  as  correct 
and  took  it  for  his  own.  It  has  been  offered  in  evidence  and  shows  In  detail 
the  various  items  of  machinery  which  go  to  make  up  and  are  located  at  the 
various  plants  operated  by  the  bankrupt.  It  does  not,  however,  contain  an 
Inventory  and  appraisement  of  any  of  the  buildings.  On  February  19, 
1908.  the  trustee  presented  his  petition  for  leave  to  sell  all  the  property  of 
the  bankrupt.  He  alleges  that  all  the  machinery  and  other  personal  property 
purchased  by  the  bankrupt  lessee  after  January  1,  1903,  and  used  in  its 
business  of  manufacturing  brick,  and  that  all  the  buildings  erected  on  land 
demised  by  the  1903  lease,  excepting  replacements  of  property  demised  by 
the  aforesaid  lease,  belonged  to  the  lessee  and  could  be  removed  and  sold 
by  the  lessee  or  its  trustee,  as  trade  fixtures.  This  petition  was  heard  on 
March  6,  1908.  The  Montello  Brick  Company,  lessor,  then  appeared  and  ob- 
jected to  the  granting  of  the  order  of  sale.  It  alleged  that  it  had  legally 
forfeited  the  lease  between  it  and  the  lessee,  and,  lowing  the  facts  relating 
thereto  as  hereinbefore  found.  It  claimed  that  the  lease  was  at  an  end,  and 
that  the  lessee  had  no  title  to  the  property  sought  to  be  sold.  Believing  that 
the  forfeiture  had  been  legally  effected,  the  referee  decided  that  the  trustee 
could  not  sell  any  of  the  property  demised  by  the  1903  lease,  with  the  Im- 
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provementB,  additions,  and  extensions  thereto,  and  found  all  sach  to  belong  to 
the  lessor.  The  trustee  was  permitted  to  sell  property  not  on  the  leased 
premises  at  the  date  dt  the  forfeiture,  and  such  personal  property  on  the  de- 
mised premises  which  was  not  a  necessary  part  thereto,  or  such  as  could  not 
be  included  under  the  term  ^improvements/  etc.  An  order  to  this  effect  was 
entered  March  18th,  permittina  the  trustee  to  sell  property  therein  referred 
to  on  April  2d  to  8th. 

"An  examination  of  the  bankrupt  was  held  on  March  27,  1908,  and  at 
this  time  the*  fact  first  appeared  that  the  lessor  had  not  made  demand  for  the 
rent,  that  It  had  not  furnished  the  lessee  with  the  list  of  the  lessor's  stock- 
holders 10  days  prior  to  January  1,  1908,  as  required  by  the  lease.  The  fact 
also  then  appeared  that  the  trustee  had  not  re-entered  upon  or  taken  posses- 
sion of  the  premises  after  the  forfeiture,  had  been  declared.  A  motion  made 
on  that  day  on  behalf  of  the  trustee,  asking  for  a  rehearing  of  the  trustee's 
petition  to  sell  and  for  an  amendment  to  the  order,  so  as  to  Include  permission 
to  sell  trade  fixtures,  was  denied  by  the  referee ;  h,e  at  the  time  beUeving  that 
the  additional  facts  found  were  not  sufficient  to  warrant  changing  the  order  of 
March  18th. 

"At  the  meeting  of  creditors  held  April  2,  1908,  the  creditors  moved  that  the 
referee  call  a  special  meeting  to  determine  whether  the  trustee  should  tender 
payment  of  the  rent  due  to  April  1st  by  the  bankrupt  lessee  to  the  Montello 
Brick  Company  and  assume  the  lease.  This  motion  was  carried  by  an  almost 
unanimous  vote  of  the  creditors  present  and  voting,  and  April  16th,  at  10 
o'clock  a.  m:,  was  fixed  for  the  special  meeting.  Of  this  meeting  due  notice 
was  given  to  all  creditors  and  parties  interested.  On  April  16th,  the  special 
meeting  of  creditors  was  held,  and  the  bankrupt,  the  trustee,  sundry  creditors, 
and  the  Montello  Brick  Ck>mpany  appeared.  The  resolution  was  made  and 
passed  by  creditors  present  and  voting,  directing  the  trustee  to  tender  to  the 
Montello  Brick  (Company,  whose  president  and  counsel  were  present  at  the 
meeting,  the  rent  due  to  date  under  the  lease  between  the  parties,  and  also 
that  the  trustee  assume  the  lease.  The  trustee,  in  pursuance  of  this  resolution, 
assumed  the  lease,  and  tendered  "$38,000,  the  amount  of  rent  due,  to  the 
president  of  the  Montello  Brick  Company,  lessor,  who  declined  to  accept  the 
same  before 'conferring  with  the  directors  of  his  company  and  receiving  their 
authority.  On  April  18,  1908,  there  appeared  voluntarily  before  the  referee 
the  trustee  and  his  counsel  and  the  Montello  prick  Company,  by  A.  J.  Brum- 
bach,  president  and  acting  treasurer,  with  its  counsel.  The  Montello  Brick 
Company,  lessor,  expressed  Its  willingness  to  accept  the  tender  of  rent  made 
by  the  trustee  on  April  16,  1908,  the  lessor  by  its  president  and  acting  treasurer 
agreed  to  accept  the  certified  check  in  accordance  with  the  tender  made  on 
April  ICth  and  the  trustee  thereupon  delivered  the  check  for  $38,000,  and 
said  A.  J.  Brumbach,  president  and  acting  treasurer,  received  the  same  for 
the  Montello  Brick  Company  and  signed  a  voucher  therefor.  This  was  done 
in  the  presence  of,  and  witnessed  by,  the  referee. 

"On  April  21st,  as  stated  before,  the  trustee  renewed  hlft  application  for 
authority  to  sell  the  improvements,  additions,  extensions,  etc.,  as  trade  fix- 
tures belonging  to  the  lessee,  stating  that  he  had  assumed  the  lease,  that  the 
lessor  had  waived  the  forfeiture  of  February  29th,  if  there  had  been  one, 
and  that  he  was  legally  entitled  to  sell  or  remove  the  trade  fixtures  belonging 
to  the  lessee.  He,  accordingly,  filed  this  petition.  The  petition  was  heard  on 
April  28th,  when  the  trustee,  creditors,  and  the  Montello  Brick  Company, 
lessor,  appeared.  The  lessor  filed  objections  in  writing  to  the  petition  of  the 
trustee,  and  the  objections  were  heard  with  the  petition.  The  additional 
testimony  then  introduced  has  been  included  in  the  foregoing  flnplings." 

Upon  the  foregoing  facts,  the  referee  decided  that  the  order  asked 
for  by  the  trustee  should  be  made,  and  gave  the  following  reasons  for 
his  decision: 

"1.  The  forfeiture  of  the  lease  effected  by  the  Montello  Brick  Company, 
lessor,  on  February  29,  1908,  if  valid,  which  is  very  doubtful  in  the  light  of  the 
new  facts  submitted  on  March  27th,  \^as  waived  by  the  acceptance  of  rent 
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whldi  accrmd  after  the  forfeiture.    The  lease  la  therefore  not  forfeited,  bnt 
la  in  force  as  from  the  b^kming. 

"2.  A  lessee  may  remove  fixtures  which  it  places  on  leaaed  premises  for 
the  purpose  of  carrying  on  its  trade  and  business,  during  the  term  of  the 
lease,  unless  the  parties,  to  wit,  the  lessor  and  lessee,  agree  in  their  lease  to 
the  contrary. 

"3.  The  Montello  Brick  Ck)mpany,  lessor,  and  the  Montello  Brick  Works, 
lessee,  did  not  in  their  lease  of  January  1,  1903;  agree  that  the  lessee  might 
not  remove  trade  fixtures,  and  said  lease  does  not  prevent  the  removal  of 
trade  fixtures  by  the  lessee. 

**4.  The  trustee  in  bankruptcy,  having  assumed  the  lease  which  the  bank- 
rupt entered  into  with  the  Montello  Brick  Ck>mpany,  has  all  the  rights,  as 
well  as  the  obligations,  which  the  bankrupt  had  under  the  lease. 

"5.  The  property  purchased  by  the  lessee  and  installed  in  or  about  the 
Montello,  Wyomissing,  and  Perkiomen  plants  was  replacements  and  addi- 
tions, and  was  not  trade  fixtures.  Therefore  it  belongs  to  the  lessor,  ex- 
cepting the  Thew  automatic  steam  shovel  located  on  the  Wyomissing  premises, 
in  ^ring  township,  Berks  county,  which  is  a  trade  fixture,  if  not  absolute 
personal  property,  and  is  the  property  of  the  lessee  or  its  trustee. 

"6.  The  factory  building  and  the  appurtenances  thereto,  with  the  kilns, 
brick  manufacturing  machinery,  and  power  plant,  including  engines,  boilers, 
and  all  other  machinery  appurtenant  to  the  plant  called  the  Oaks  plant,  is  a 
trade  fixture,  and  is  the  property  of  the  Montello  Brick  Worlm,  lessee,  and 
might  have  been  removed  by  it  during  the  term,  and  may  therefore  be  removed 
and  sold  by  its  trustee. 

'•The  two  steam  shovels  purchased  on  December  31,  1908,  and  on  December 
31,  1904,  at  a  cost  of  $5,800  each,  and  located  on  or  about  the  Oaks  premises, 
are  trade  fixtures,  if  not  absolute  personal  property,  and  belong  to  the  lessee, 
and  can  be  removed  during  the  term  of  its  lease,  and  therefore  can  be  removed 
and  sold  by  its  trustee. 

"Owing  to  the  Important  results  likely  to  follow  from  the  foregoing  con- 
clusions, I  consider  it  proper  to  give  my  reasons  and  authorities  for  them. 
I  **The  first  conclusion   is  based  upon  the  law  laid  down  in   Johnson  v. 

I  liChlgh  Traction  Co.,  130  Fed.  948.     This  case  was  decided  in  1904  in  the 

United  States  Circuit  Court,  Third '  Circuit.    Judge  McPherson  there  agreed 
I  .      with  the  conclusions  of  the  master  in  that  case,  the  important  facts  of  which 

are  similar  to  those  in  this  case,  was  illegal  and  Invalid,  and  it  was  especially 
held  there  that,  if  the  lessor  receives  rent  accruing  after  the  forfeiture,  the 
I  forfeiture,  although  valid  in  itself,  is  therefore  waived.     The  consequence 

I  must  be  that  a  forfeited  lease  in  which  the  forfeiture  has  been  waived  is 

I  restored  to  its  original  force  and  effect. 

"In  an  opinion  and  orde^  filed  March  18,  1908,  the  referee,  with  the  facts 
as  then  before  him,  and  on  the  authority  of  Isman  v.  Hanscom,  217  Pa.  133, 
66  Atl.  329,  decided  that  the  forfeiture  of  the  lease  by  the  lessor  of  February 
29th  was  valid  and  legal,  and  the  results  following  from  that  decision  were 
embodied  in  the  order  filed.  Whether  the  referee  erred  then,  and  subsequently 
when  with  additional  facts  on  March  27th  he  refused  to  amend  the  order, 
does  not  matter  now.  It  may  be  that  error  was  committed  when  a  rehearing 
and  amendment  was  refused  on  March  27th.  Leave  was,  however,  given  to 
renew  the  motion  later,  if  the  facts  warranted.  The  trustee  in  the  present 
i  petition  has,  in  effect,  renewed  his  motion,  and  the  question  of  forfeiture 

I  being  out  of  the  case,  under  the  facts  as  now  existing,  an  entirely  new  situa- 

tion is  presented. 

"The  second  conclusion  is  so  axiomatic  In  its  nature,  and  has  become  such 
an  elementary  principle  of  the  law  of  landlord  and  tenant,  that  it  is  unneces- 
sary to  cite  authorities  to  sustain  it. 

"The  third  conclusion,  on  account  of  the  results  likely  to  follow  it,  is  the 
most  important  as  affecting  the  rights  of  the  lessor  and  the  lessee  In  this 
particular  case.  The  Montello  Brick  Company,  lessor,  and  the  objector  here, 
relies  upon  the  authority  of  Isman  v.  Hanscom,  217  Pa.  133,  66  Atl.  329,  to 
sustain  its  objections.  I  believe,  however,  that  that  case  is  clearly  distin- 
guishable from  this.  The  objector  depends  upon  the  third  section  of  Its 
lease,  found  on  page  19,  for  its  right  to  invoke  the  authority  of  the  case  of 
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Tsman  ▼.  Hanscom.  Let  us  compare  the  language  of  the  lease  In  tlie  Isman 
Case  with  the  language  upon  which  the  objector  relies  in  its  lease,  and  dis- 
cuss each  in  turn.    In  the  former  the  lease  provided  as  follows: 

"  'And  the  said  lessees  shall  not  make  any  alterations,  additions  or  im- 
provements to  the  hereby  demised  premises  without  first  having  the  consent 
in  writing  of  the  lessor,  and  after  such  consent  having  been  given  all  altera- 
tions, additions  and  improvements  made  by  either  of  the  parties  hereto  upon 
the  premises,  except  movable  furniture  put  in  at  the  exp^iae  of  the  lessees, 
shall  at  the  option  of  the  lessor  remain  upon  the  premises  at  the  expiration 
or  sooner  determination  of  the  lease,  and  be  surrendered  with  the  premises, 
without  molestation  or  injury,  and  become  the  property  of  the  lessor,'  etc 

"With  this  contract  before  it,  the  court  held,  and  very  rightly  so,  that  the 
question  of  trade  or  tenant  fixtures  need  not  be  considered,  because  the  con- 
tract between  the  parties  had  determined  the  ownership  of  all  the  property  in 
question  excepting  only  movable  furniture  put  in  at  the  expense  of  the  lessees. 
It  held,  and  the  case  means,  that  as  soon  as  any  alterations,  additions,  or  im- 
provements were  made  upon  the  premises,  they  were,  at  the  option  of  the 
lessor,  to  remain  there  at  the  expiration  of  the  lease  and  become  the  property 
of  the  lessor.  It  is  difficult  to  see  how  the  court  could  have  arrived  at  a 
difTerent  conclusion  with  this  language  before  it.  Its  opinion  makes  no  new 
law,  but  confirms  what  the  cases  for  50  years  and  more  had  decided,  viz., 
that  where  the  lessee  agrees  that  improvements  which  he  may  make  upon 
leased  premises  shall  remain  there  and  become  the  property  of  the  lessor,  that 
contract  is  binding  upon  him  and  is  the  law  between  the  parties.  In  the  Jb- 
man  Case,  the  lessee  in  so  many  words  gave  the  lessor  an  option  upon  the 
improvements,  etc.,  made  upon  the  premises,  and  that  option  was  that  the 
lessor  might  elect  at  any  time  during  the  term  of  the  lease  whether  or  not 
he  desired  that  the  improvements  made  on  the  premises  by  the  lessee  should 
remain  and  be  irremovable  by  the  lessee,  and  he  gave  the  lessor  the  option 
to  say  at  any  time  during  the  term  of  the  lease  whether  or  not  the  lessor 
desired  to  take  property  in  the  improvements,  etc.  It  is  striking  to  notice 
that  the  court  in  its  opinion  lays  particular  stress  upon  the  words  'at  his  op- 
tion/ in  connection  with  the  words  'shall  remain  upon  the  premises  at  the 
expiration  of  the  lease  and  become  the  property  of  the  lessor.'  If  I  give  an 
option  upon  property  or  upon  the  title  to  property  with  or  without  considera- 
tion, which  option  may  be  exercised  at  any  time  during  a  certaUi  period,  it 
must,  of  course,  follow  that  I  have  fixed  my  own  and  the  other  party's  rights 
to  such  property,  and  it  would  be  impossible  for  me  to  take  it  away  and  sell 
It  before  the  time  had  expired  within  which  the  option  given  could  be  exer- 
(;ised.  As  said  before,  it  is  difiicult  to  see  how  the  court  could  have  decided 
otherwise  from  what  it  did  in  the  Isman  Case,  and  the  law  there  stated  is 
a  well-recognized  principle  of  the  law  of  landlord  and  tenant. 

"It  must  further  be  noticed  that  the  court  says  the  important  and  control- 
ling question  arising  out  of  the  construction  of  the  lease  between  the  parties 
is  that  the  lease  determined  the  ownership  of  the  property,  and  that  the  rights 
of  the  parties  thereto  depend  entirely  upon  the  proper  interpretation  of  the 
Instrument.  We  thus  see  that  every  case  must  be  decided  by  the  interpreta- 
tion of  its  own  lease,  and  that  the  words  in  the  opinion,  'if  the  lease  had  been 
silent  as  to  the  ownership  of  the  various  items  of  property  in  dispute,'  can- 
not  mean  that  the  mere  reference  in  any  lease  to  improvements,  additions, 
and  alterations  is  a  breaking  silence  on  that  subject,  and,  with  no  further 
words,  prevents  the  lessee  from  claiming  title  to  any  property  falling  within 
that  description.  These  words  as  quoted  could  only  have  been  intended  to 
apply  to  the  particular  lease  under  inspection,  which,  undoubtedly,  in  the 
terms  quoted  therefrom,  disposed  of  the  right  to  remove  from  the  leased 
premises,  and  the  ownership  of,  the  various  items  of  property  in  dispute. 
The  court  means  and  says  no  more  than  that,  if  the  parties  did  not  dispose 
of  the  right  of  removal  and  the  ownership  of  property  in  their  lease,  it  becomes 
necessary  to  determine  whether  the  property  claimed  is  trade  fixtures,  and, 
if  so,  to  whom  does  it  belong. 

"Turning  to  the  lease  between  the  Montello  Brick  Company  and  the 
Montello  Brick  Works,  we  find  the  lease  reads:  'At  the  expiration  of  the 
term  hereby  created  or  earlier  termination  in  the  way  herein  provided,  Mon- 
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tello  Brick  Works  shall  return  and  surrender  to  Montello  Brick  Company 
the  demised  premises  in  good  order  and  condition,  with  all  Improvements, 
additions,  and  extensions,  without  any  compensation  to  be  paid  for  said  im- 
provements, additions,  and  extensions  by  Montello  Brick^  Company/  A 
comparison  of  this  language  with  that  u^ed  in  the  lease  construed  in  the 
Isman  Case  shows  a  vast  difference.  There  the  lessor  obtained  an  option 
upon  the  improvements  then  made,  to  say  what  should  become  of  them.  The 
parties  agreed  that  the  improvements  should  remain  upon  the  premises  at  the 
expiration  of  the  lease,  if  the  lessor  should  request  it,  and  the  lessor  was  to 
have  any  time  during  the  term  within  which  to  exercise  his  option  or  right  to 
request,  whereupon  the  property  became  the  lessor's.  In  this  case  the  lessee 
agrees  to  return  and  surrender  to  the  lessor  the  demised  premises  in  good 
order  and  condition,  with  all  improvements,  additions,  and  extensions,  without 
compensation,  at  the  expiration  of  the  term.  It  is  first  to  h^  noted  that  the 
lessee  gives  no  option  on  property  or  right  of  property  in  improvements,  ad- 
ditions, and  extensions  to  the  lessor  during  the  term,  but  a  contingency  must 
first  arise  before  they  can  be  claimed  by  the  lessor,  viz.,  the  term  must  ex- 
pfre.  There  is  no  immediate  property  or  right  of  property  granted  by  the 
lessee  to  the  lessor.  It  must,  secondly,  be  noticed  that  this  clause  gives 
the  lessor  no  more  rights  than  it  would  have  had  and  no  more  property  in 
improvements,  additions,  and  extensions  than  It  would  have  had  under  the 
law  without  the  insertion  of  this  covenant  The  cases  are  uniform  in  saying 
that  all  improvements,  additions,  and  extensions,  whether  trade  fixtures  or 
other  fixtures,  become  the  property  of  the  owner  of  leased  premises  at  the 
expiration  of  the  term  and  must  be  turned  over  to  the  lessor  with  the  de- 
mised premises.  No  words  to  this  effect  need  be  inserted  in  a  lease.  The 
law  gives  the  lessor  the  property  without  any  agreement  whatever  to  that 
effect,  and  it  Is  not  even  necessary  for  the  lessor  to  compensate  the  lessee 
therefor.  It  might  be  urged  that  this  third  covenant  must  mean  something 
different,  or  else  it  would  not  have  been  inserted;  but  I  will  not  read  into 
a  lease  what  the  parties  have  not  agreed  to,  and  the  mere  insertion  of  cove- 
nants that  are  unnecessary  and  give  the  lessor  no  more  than  we  have  found 
they  would  have  without  their  insertion  cannot  give  the  lessor  greater  rights. 
.  "It  must,  thirdly,  be  noticed  that  the  parties  do  not  agree  that  all  improve- 
ments, etc.,  when  made,  must  remain  on  the  premises  from  that  time  on 
without  right  of  removal  or  property  in  the  lessee,  but  that  the  demised 
premises  must  be  returned  to  the  lessor  at  the  end  of  the  term  with  im- 
provements, etc.,  then  on  them  without  charge  by  the  lessee  for  the  latter. 
As  Just  said,  this  is  simply  a  declaration  of  law  as  it  is  without  the  inser- 
tion of  the  third  covenant 

'*I  am  fortified  in  the  foregoing  reasoning  by  the  case  of  Hey  v..  Bruner, 
61  Pa.  87,  decided  in  1869.  In  that  case  the  lessor  leased  a  factory  for  10 
years.  The  lessees  covenanted:  'And  at  the  expiration  of  the  said  term  shall 
and  will  quietly  and  peaceably  yield  up  and  surrender. the  possession  of  the 
said  premises  demised,  together  with  all  and  every  the  Improvements  and 
additions  which  they  the  said  lessees,  shall  construct  and  make  thereon  unto 
the  lessor,  in  good  order  and  condition,  reasonable  wear  and  tear,  etc.,  ex- 
cepted.' It  was  further  covenanted:  'Lessees  shall  forthwith  take  possession, 
and  shall  with  all  convenient  dispatch  make  alterations,  additions  and 
Improvements  of  a  permanent  character  to  consist  of  Items  agreeably  to  a 
specification  and  plan  to  be  approved  by  the  lessor,  and  to  Introduce  machinery 
necessary  to  the  purpose  of  their  business,  hosiery  manufacturing,  permanent 
additions  and  improvements  to  remain  on  the  property  at  the  expiration  of 
this  lease  and  to  belong  to  the  owners  of  the  fee  to  said  premises.'  The 
language  first  quoted  Is  In  essence  like  that  in  covenant  3  of  the  lease  before 
us.  It  was  held  that,  although  the  lessor  by  this,  lease,  no  doubt.  Intended 
that  the  machinery  Installed  should  belong  to  him  at  the  expiration  of  the 
lease,  yet  he  did  not  so  provide,  and  therefore  there  was  no  doubt  under  the 
lease  that  lessee  had  a  right  to  remove  the  fixtures,  consisting  of  engine, 
boiler,  shafting,  hosiery  machinery,  etc.,  as  trade  fixtures  from  the  freehold 
during  the  term  of  the  lease.  The  court  held  that  a  plea  of  property  must 
be  supported  by  proof  of  a  superior  title  on  the  part  of  the  lessor. 

"If  the  first  quotation  of  the  lease  in  Hey  v.  Bruner  had  in  that  case  per- 
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mitted  the  lessee  to  remove  his  trade  fixtures,  and  !f  ft  was  In  that  case 
held  that  such  language  had  not  put  out  of  It  the  question  of  trade  fixtures* 
then  the  language  In  the  lease  before  us,  being  almost  Identicali  must  mean 
that  the  lessee  in  this  case  must  have  title  to  and  the  right  to  remove  and  sell 
trade  fixtures. 

"The  fourth  conclusion  is  practically  admitted  by  the  objecting  lessor  here; 
his  brief  of  argument  assuming  that  a  trustee  In  bankruptcy,  who  assumed 
the  lease,  has  the  same  rights  and  obligations  as  his  lessee  had.  There  is 
no  question  in  my  mind  that  this  is  true. 

**The  fifth  conclusion  is  a  necessary  result  of  findings  of  fact,  the  referee 
having  found  that  the  lessee  was  bound  to  replace  all  destroyed  or  worn  out 
portions  of  the  demised  property,  and,  having  found  that  the  property  Install- 
ed by  the  lessee  at  or  about  the  Montello,  Wyomissing,  and  Perkiomen  plants 
was  necessary  r^placements  or  inseparable  additions,  it  must  follow  that  the 
lessee  can  have  no  right  to  remove  anything  from  said  plants  excepting, 
however,  the  steam  shovel  located  on  the  Wyomissing  premises,  which  is  a 
trade  toture  and  belongs  to  the  lessee. 

"The  sixth  conclusion  brings  up  the  question:  what  Is  included  in  the  term 
'trade  fixtures'?  It  having  been  found  that  the  law  of  trade  fixtures  applies 
to  this  case,  and  fhat  the  Montello  Brick  Works,  lessee,  or  its  trustee  in 
bankruptcy,  may  remove  and  sell  them  during  the  term  of  the  lease,  that 
the  lease  has  not  expired,  and  it  having  been  found  that  the  rule  applies  in 
this  case  only  to  the  trade  fixtures  located  at  what  is  known  as  the  Oaks 
plant,  excepting  the  steam  shovel  mentioned  in  the  fifth  conclusion,  some 
explanation  or  authority  for  the  sixth  conclusion  is  necessary. 
.  "In  Van  Ness  v.  Pacard,  2  Pet.  137,  7  L.  EM.  874,  the  United  States  Supreme 
Court,  in  deciding  a  case  coming  before  it  from  the  District  of  Columbia, 
Judge  Storey,  delivering  the  opinion,  said  that  a  lessee  may,  during  the  term 
of  his  lease,  remove  from  the  leased  premises  any  fixtures  erected  thereon 
for  the  purposes  of  trade,  and  they  included  in  the  term  'fixtures*  not  only 
machinery,  but  buildings  as  well.  The  court  there  said  that  the  question 
whether  fixtures  erected  for  the  purposes  of  trade  are,  or  are  not,  removable, 
does  not  depend  on  the  form  or  size  of  the  building  to  be  removed,  whether 
it  has  brick  foundations  or  stone,  or  is  one  or  two  stories  high,  or  has  a 
brick  or  other  chimney.  The  sole  question  is  whether  it  Is  designed  for  the 
purposes  of  trade.  The  court  said  that  a  trade  fixture  might  mean  any  build- 
ing, whether  wood,  stone,  or  brick,  of  any  size  or  form,  as  well  as  engines, 
boilers,  machinery,  or  similar  fixtures  necessary  for  the  lessee^s  business. 
This  case  has  been  followed  in  the  United  States  courts  in  the  following  cases: 
Steers  v.  Daniel  (C.  C.)  4  Fed.  587 ;  Freeman  v.  Dawson,  110  U.  S.  264,  270. 
4  Sup.  Ct.  94,  28  L.  Ed.  141 ;  Searl  v.  School  District,  133  U.  S.  561,  10  Sup. 
Ct.  374,  33  lu  Ed.  740;  Brown  v.  Reno,  etc.,  Co.  (O.  a)  55  Fed.  229;  Wiggins 
Ferry  Co.  v.  Railway  Co.,  142  U.  S.  396,  12  Sup.  Ct.  188,  35  L.  Bd.  1055; 
Sampson  et  al.  v.  Camperdown  Cotton  Mills  (C.  C.)  64  Fed.  939;  Mercantile 
Co.  V.  Railway  Co.  (C.  C.)  109  Fed.  3 ;  Western  Union  Tel.  C6.  v.  Penna.  Co. 
(a  C.)  125  Fed.  67. 

"The  same  cas^  was  cited  in  Lemar  v.  Miles,  4  Watts  (Pa.)  330,  where 
a  steam  engine,  boiler,  and  machinery  were  set  up,  walled  in  with  stone 
and  covered  with  a  wooden  building,  and  held  by  the  Supreme  Court  of  this 
state  to  be  trade  fixtures  removable  under  the  authority  In  that  case. 

"The  Van  Ness  Case  was  also  cited  with  apparent  approval  In  the  case  of 
White  V.  Arndt,  1  Wliart.  (Pa.)  91,  where  it  was  said  that  a  frame  stable,  two 
frame  shops,  and  other  improvements  erected  upon  a  lot  of  ground  leased 
by  one  of  the  parties  under  the  authority  in  this  case,  might  have  been  re- 
moved as  trade  fixtures  before  the  expiration  of  the  lease.  It  was  again 
cited  In  the  case  of  White's  App.,  10  Pa.  252,  where  the  court  said  that  a 
one-story  boiler  and  engine  house  built  partly  of  stone  and  partly  of  wood, 
and  the  engine,  boilers,  chimney,  etc.,  were  personal  property  and  trade  fix- 
tures. The  remarkable  part  about  White's  App.  la  that  the  lessor  and  the 
lessee  agreed  that  all  the  steam  engines,  fixtures,  and  Improvements  erected 
by  the  lessee  on  the  premises  might  be  removed  and  taken  away  at  the  ex- 
piration of  the  lease  or  other  determination  thereof,  unless  the  lessors  or 
assigns  elected  to  retain  the  same. 
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•*The  case  of  Van  Ness  ▼.  Pacard  was  again  cited  with  approval  In  Hill  v. 
Sewald,  58  Pa.  271,  91  Am.  Dec.  209,  and  in  that  case  White's  App.  was  also 
dted,  and  the  language  of  Judge  Rogers,  saying  that  the  building  being  at- 
tached to  the  freehold  makes  no  difference,  Is  quoted. 

**In  Church  v.  Griffith,  9  Pa.  117,  49  Am.  Dec.  548,  a  building  used  as  a 
shovel  factory,  furnaces,  chimneys^  machinery,  and  tools  were  held  to  belong 
to  the  tenant  and  removable  by  him  during  the  term  of  bis  lease  as  trade  fix- 
tures. 

''It  will  thus  be  seen  that  the  building,  brick  kilns,  brick-making  machinery, 
engines,  boilers,  and  all  the  appurtenances  to  the  Oaks  plant,  having  been 
erected  by  the  lessee  for  the  purpose  of  its  trade  and  business,  must  be  in- 
cluded In  the  term  'trade  fixtures,'  and  the  trustee  must  be  permitted  to  re- 
move and  dispose  of  the  same.  There  can,  of  course,  be  no  question  about  the 
two  steam  shovels  referred  to  in  the  sixth  conclusion  falling  under  the  same 
denomination  and  going  with  the  rest  to  the  same  end. 

"The  inventory  and  appraisement  filed  In  this  case  shows  that  on  December 
18,  1907.  the  Oaks  factory,  excepting  the  buildings,  was  made  up  of  a  complete 
power  plant  with  fire  pumps,  clay  pulverizing  machinery,  drying  machinery, 
brick  molding  and  pressing  machinery,  brick  cars,  kilns,  trackage,  with  all 
the  necessary  shafting,  tools,  etc.,  for  the  running  of  the  plant.  This  in- 
ventory and  appraisement  was  made  by  the  receiver  of  the  bankrupt  lessee 
and  has  been  adopted  by  the  trustee.  It  will  save  endless  detail  here  to  say 
that  all  the  items  checked  off  in  black  ink  on  said  inventory  under  the 
heading  'Oaks  factory  Inventory,'  are  trade  fixtures  made  upon  the  demised 
premises  by  the  lessee  and  removable  by  It  or  by  its  trustee,  Including  in 
said  category  the  buildings  within  and  under  which  the  said  machinery,  etc., 
are  placed,  together  with  the  two  steam  shovels  herein  referred  to,  and  we 
then  have  a  complete  schedule  of  the  property  which  the  trustee  may  sell, 
and  for  the  sale  of  which  an  order  is  granted." 

In  view  of  this  full  and  satisfactory  report,  further  discussion 
seems  to  me  superfluous. 

The  order  of  the  referee  dated  May  16,  1908,  is  therefore  affirmed, 
and  the  order  of  March  20th  is  modified,  so  far  as  may  be  necessary 
to  harmonize  it  with  this  opinion. 


THE  AURORA. 

(District  Court,  D.  Oregon.    July  13^  lOOa) 

No.  4,891. 

ADHnuxTT— AonoN  fob  Dkath— Libel  in  Rem. 

In  the  absence  of  an  act  of  CJongress  or  a  state  statute  giving  a  right 
of  action  therefor  and  a  lien  on  a  vessel,  a  libel  in  rem  cvmnot  be  main- 
tained in  admiralty  to  recover  for  the  death  of  a  human  being  on  the 
high  seas,  or  on  waters  navigable  from  the  seas,  resulting  from  negll- 
gence. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  1,  Admiralty,  S  2ia] 
Same— Statutes. 

B.  &  C.  Conip.  Laws,  8  381,  declares  that,  when  the  death  of  a  person 
Is  caused  by  the  wrongful  act  or  omission  of  another,  the  personal  repre- 
sentatives of  the  former  may  maintain  an  action  at  law  against  the  lat- 
ter, if  the  former  might  have  maintained  an  action,  had  he  lived,  against 
the  latter  for  the  injury  done  by  the  same  act  or  omission.  Section 
5706,  subd:  4,  declares  that  every  boat  or  vessel  used  in  navigating  the  wa- 
ters of  the  state  shall  be  subject  to  a  lien  for  all  demands  for  damages  for 
injuries  done  to  persons  or  property  by  such  boat  or  vessel;  section 
5707  provides  for  the  priority  of  liens;    and  section  5708  declares  that 
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any  person.  Instead  of  proceeding  against  the  master,  owner,  or  agent, 
may  sne  the  hoat  or  vessel  by  name.  Held  that,  where  a  longshoreman 
employed  by  a  vessel  was  killed  while  assisting  In  loading  her  by  an 
alleged  defect  in  the  gang  plank,  his  administratrix  was  entitled  to 
maitain  a  libel  In  rem  in  the  admiralty  courts  of  the  United  States  to 
recover  damages  for  his  death. 
,    [Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  1,  Admiralty,  f  219.} 

Giltner  &  Sewall,  for  libelant. 

Ralph  W.  Wilbur  and  William  C  Bristol,  for  respondent  and  claim- 
ant. 

WGLVERTON,  District  Judge.  The  libelant  is  the  administratrix 
of  the  estate  of  William  Boyce,  deceased,  and  seeks  by  this  libel  against 
the  Aurora  to  recover  damages  for  the  death  of  her  husband,  which, 
it  is  alleged,  was  caused  by  the  negligent  acts  of  the  libelee  in  not 
providing  a  safe  and  suitable  gangway  of  plank  as  a  means  of  ingress 
and  egress  to  and  from  the  vessel.  The  deceased  was  a  longshore- 
man in  the  employ  of  the  vessel  and  assisting  in  loading  her.  Ex- 
ceptions are  interposed  to  the  libel,  challengmg  the  jurisdiction  of 
the  court  of  admiralty  to  entertain  the  cause  in  rem  and  the  right  of 
the  libelant  to  maintain  the  libel  in  that  form. 

It  is  contended  that  admiralty  is  without  jurisdiction  in  rem,  be- 
cause (1)  the  subject-matter  of  the  libel  is  not  maritime  by  nature; 
(2)  that  no  maritime  lien  can  be  predicated  thereon;  (3)  that  without 
a  lien  a  court  of  admiralty  will  not  entertain  cognizance  in  rem ;  and 
(4)  that  libelant  cannot  maintain  the  libel,  for  the  reason  that  the 
cause  in  rem  does  not  survive  the  death  of  the  person  injured. 

It  has  been  adjudged  by  the  .Supreme  Court,  in  The  Harrisburg, 
119  U.  S.  199,  7  Sup.  Ct.  140,  30  L.  Ed.  358,  that: 

"In  the  absence  of  an  act  of  Congress  or  a  statute  of  a  state  giving  a  right 
of  action  therefor,  a  suit  In  admiralty  cannot  be  maintained  In  the  courts  of 
the  United  States  to  recover  damages  for  the  death  of  a  human  being  on  the 
high  seas,  or  on  waters  navigable  tiom  the  sea,  which  is  caused  by  negligence.*' 

The  reasoning  of  the  court  is  that,  since  "no  action  at  law  can  be 
maintained  for  such  a  wrong  in  the  absence  of  a  statute  giving  the 
right,  and  it  has  not  been  shown  that  the  maritime  law,  as  accepted  and 
received  by  maritime  nations  generally,  has  established  a  diflFerent  rule 
for  the  government  of  the  courts  of  admiralty  from  those  which 
govern  courts  of  law  in  matters  of  this  kind,*'  such  an  action  will  not 
He  in  the  courts  of  the  United  States  under  the  general  maritime  law. 
The  doctrine  of  this  case  is  reaffirmed  in  The  Corsair,  145  U.  S. 
336,  12  Sup.  Ct.  949,  36  L.  Ed.  727,  which  was  also  a  suit  in  rem, 
where  it  was  held  that : 

**A  District  Ck>nrt  sitting  in  admiralty  cannot  entertain  a  libel  In  rem  for 
damages  Incurred  by  loss  of  life,  where  by  the  local  law  a  right  of  action 
survives  to  the  administrator  or  relatives  of  the  deceased,  but  no  lien^  i» 
expressly  created  by  the  act" 

That  case  involved  a  Louisiana  statute,  which  provides  in  substance 
that  the  right  of  action  for  every  act  of  negligence  which  causes  dam- 
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ages  to  another  shall  survive  in  case  of  death  in  favor  of  the  minor 
children  or  widow  of  the  deceased,  etc. ;  and  the  court  says  that : 

"Evidently  nothing  more  is  here  contemplated  than  an  ordinary  action 
according  to  the  course  of  the  law  as  it  is  administered  In  Louisiana,"  there 
being  "no  intimation  of  a  lien  or  privilege  upon  the  offending  thing." 

And  so  it  was  held  that  the  suit  in  rem  would  not  lie.  The  ad- 
judications seem  to  be  in  accord  that,  where  there  is  a  municipal  or 
local  statute  authorizing  the  survivor  to  sue  in  the  right  of  the  de- 
ceased, the  action  being  founded  upon  negligence  causing  death,  libel 
in  personam  will  lie  in  admiralty,  and  this  whether  the  title  to  the 
chose  in  action  survives,  or  a  new  right  to  sue  is  g^ven  for  damages 
resulting  in  a  tort.  In  re  Long  Island,  etc.,  Transportation  Co.  (D.  C.) 
5  Fed.  699,  608.  The  jurisdiction  is  upheld  by  the  English  courts,  and 
has  the  tacit  approval  of  the  Supreme  Court.  The  Corsair,  146  U. 
S.  347,  12  Sup.  Ct.  949,  36  L.  Ed.  727.  See,  also.  In  re  Humboldt 
Lumber  Manuf'rs'  Ass'n  (D.  C.)  60  Fed.  428,  and  The  Transfer  No. 

4  and  The  Car  Float  No.  16,  61  Fed.  364,  9  C  C.  A.  521. 

From  a  reading  of  the  case  of  The  Corsair,  there  can  remain  no 
doubt  that  if  there  was  a  local  law  competent  to  impose  a  lien,  and  one 
was  in  fact  and  legal  effect  imposed,  then  the  suit  in  rem  would  be 
proper,  and  that  admiralty  jurisdiction  would  attach.  There  is  room 
for  doubt  as  to  whether,  measured  by  the  strict  rules  of  logic  in  the 
application  of  marine  law  and  practice  as  formerly  understood,  any 
municipal  law  is  adequate  to  impress  a  Hen  for  a  tort  arising  from  neg- 
ligence resulting  in  death.  The  Manhasset  (D.  C.)  18  Fed.  918; 
Welsh  V.  The  North  Cambria  (D.  C.)  40  Fed.  665.  Numerous  ad- 
judications, however,  have  determined  the  question  otherwise.  The 
adjudications  are  not  uniform,  it  is  true ;  but  a  strong  current  tends 
unmistakably  in  that  direction.  The  Supreme  Court  has  not  as  yet 
given  direct  expression  of  its  views  upon  the  precise  point.  Still 
there  is  room  for  strong  inference  that  it  will  so  hold  when  the  op- 
portunity is  ripe.  In  The  Corsair  Case»  which  was  in  rem,  the 
court  says : 

"As  we  are  to  IooIe,  then,  to  the  local  law  in  this  instance  for  the  right  to 
take  cognizance  of  this  class  of  cases,  we  are  bound  to  inquire  whether  the 
local  law  gives  a  lien  upon  the  offending  thing/' 

And  in  The  Albert  Dumois,  177  U.  S.  240,  257,  20  Sup.  Ct.  696, 
602,  44  L.  Ed.  751,  the  court  uses  this  language : 

"The  case  under  consideration  [The  Chattahoochee]  is  distinguishable 
from  this  only  in  the  fact  that  the  intervening  libels  are  for  loss  of  life, 
for  which  no  lien  is  given  up9n  the  vessel  in  the  absence  of  a  local  law  to 
that  effect" 

— thus  leaving  a  positive  impression  that  what  was  needed  for  the 
libelants  to  prevail  in  those  cases  was  a  local  law  giving  the  lien. 

The  following  cases,  determined  in  the  District  Courts  and  federal 
courts  of  appeal,  have  given  effect  to  local  statutes  impressing  a  lien 
in  such  and  like  causes:     Holmes  v.  O.  &  C.  Railway  Co.  (D.  C.) 

5  Fed.  76 ;  In  re  Long  Island,  etc.,  Transportation  Co.,  supra ;  The 
Clatsop  Chief  (D.  C.)  8  Fed.  163 ;  The  Oregon  (D.  C.)  45  Fed.  62  (this 
•case  was  reversed  by  the  Supreme  Court — 158  U.  S.  186,  15  Sup.  Ct. 
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804,  39  L.  Ed.  943— but  not  on  the  point  here  involved);  The  City 
of  NorwalK  (D.  C.)  55  Fed.  98  (affirmed  on  appeal,  so  far  as  the  point 
in  .question  is  concerned,  61  Fed.  364,  9  C.  C.  A.  521);  The  St. 
Nicholas  (D.  C.)  49  Fed.  671;  Felty  v.  Steamship  Co.  (D.  C.)  29  Fed. 
332  (affirmed  on  appeal  Id.,  32  Fed.  112);  The  H.  E.  Willard  (C. 
C.)  52  Fed.  387;  The  Willamette,  70  Fed.  874,  18  C.  C.  A.  366,  31 
L.  R.  A.  715. 

Especially  have  the  local  statutes  been  given  full  force  in  admiralty 
in  this  jurisdiction.  In  The  Oregon,  supra,  Judge  Deady  brings  the 
revival  statute  and  the  statute  giving  a  lien  upon  boats  and  vessels  for- 
damages  or  injuries  to  persons  or  property  by  such  boats  or  vessels 
(see  sections  381  and  5706-5708,  B.  &  C.  Comp.)  in  juxtaposition,  and 
upholds  a  libel  in  rem  in  favor  of  the  personal  representatives  based 
upon  a  tort  resulting  in  death.  The  principle  having  been  so  clearly 
and  uniformly  applied  and  enforced  in  this  jurisdiction,  I  am  con- 
strained, without  reserve,  to  give  it  effect  in  this  controversy.  It 
does  not  seem  to  me  that  the  fact  that  this  is  not  a  case  of  collision 
can  alter  the  result.  "  The  deceased  was  injured  by  a  fall  upon  the  deck 
of  the  vessel.  Hence  the  injury  was  sustained  upon  water,  not  upon 
land.    The  cause  is  therefore  within  maritime  jurisdiction. 

The  exceptions  should  be  overruled,  and  it  is  so  ordered. 


In  re  ROSEL 

(District  Court,  W.  D.  Pennsylvania.     February,  1907.) 

Bankbuptoy— Examination  op  Bankbupt— Cbeditobs  Entitled  to  Examine. 
A  creditor,  named  as  such  In  a  bankrupt's  schedule,  Is  entitled  to  ex- 
amine the  bankrupt  under  Bankr.  Act  July  1,  1898,  c.  541,  S  21a,  30 
Stat.  552  (U.  S.  Comp.  St  1901,  p.  3430),  upon  any  matter  properly 
relevant  to  the  proceedings,  and  it  is  not  necessary  that  he  should  first 
prove  his  claim. 

In  Bankruptcy.    On  certificate  from  referee. 

Cassidy  &  Richardson,  for  petitioners. 
Chantler  &  McClung,  for  creditor. 

EWING,  District  Judge.  The  question  certified  here  is  whether, 
without  proving  his  claim,  an  alleged  creditor  is  entitled  to  examine 
the  bankrupt.  It  appears  from  the  report  of  the  referee  that  on  the 
5th  of  September,  1906,  the  bankrupt  apoeared  and  was  duly  sworn, 
and  William  A.  Jordan,  Esq.,  counsel  lor  J.  D.  Bernd  Company, 
the  only  creditor  named  in  the  bankrupt's  schedule,  started  to  examine 
the  bankrupt,  when  objection  was  interposed  on  the  ground  that  said 
party,  the  J.  D.  Bernd  Company — 

"has  proven  no  claim  In  this  case,  as  disclosed  by  the  record,  and  does  not 
now  offer  to  prove  any  claim,  but  has  expressly  stated  through  his  counsel 
that  they  do  not  propose  to  prove  any  claim,  because  in  the  opinion  of  the 
counsel  the  indebtedness  of  J.  D.  Bernd  Company  against  this  banlcrupt  is 
not  dischargeable  by  the  bankruptcy  proceedings,  and  therefore  the  said 
J.  D.  Bernd  Company  has  no  standing  at  the  present  time  in  this  proceeding 
by  the  referee." 
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The  referee  ruled  that: 

"It  appearing  that  the  examination  of  this  bankrupt  has  been  adjourned 
from  August  17,  190C,  until  tills  date,  for  the  puri>ose  of  enabling  the  J.  D. 
Berud  Company  to  prove  its  claim  in  this  case,  and  it  further  appearing 
that  no  claim  has  been  filed  on  behalf  of  said  company,  and  that  said  com- 
pany is  the  only  person  named  in  the  schedules  filed  by  the  bankrupt,  the 
referee  is  of  opinion  that  the  said  J.  D.  Bernd  Company  is  not  at  the  present 
time  entitled  to  examine  the  bankrupt,  and  the  objection  Is  sustained.*' 

While  it  is  alleged  in  the  objection  that  the  counsel  for  the  J.  D. 
Berad  Company  stated  that  they  do  not  propose  to  prove  any  claim, 
because  in  his  opinion  the  indebtedness  is  not  dischargeable  by  the 
bankruptcy  proceedings,  yet  that  is  not  stated  as  a  fact  by  the  referee, 
nor  is  his  ruling  based  on  that,  but  solely  on  the  ground  of  the  fail- 
ure first  to  prove  the  claim. 

In  Brandenburg  on  Bankruptcy,  §  619,  it  is  said  that: 

"Any  person  who  shows  that  he  is  actually  a  creditor  of  the  bankrupt,  as 
by  being  so  named-  in  the  schedule,  or  by  any  other  satisfactory  evidence, 
is  entitled  to  an  order  for  the  examination  of  the  bankrupt,  although  he  ban 
npt  formally  proved  his  claim." 

In  Re  Walker  (D.  C.)  3  Am.  Bankr.  Rep.  35,  96  Fed.  550,  a 
similar  question  is  considered,  and  it  is  there  held  that  it  is  not  neces- 
sary for  any  one  who  appears  to  be  a  creditor  to  prove  his  claim  be- 
fore he  is  entitled  to  an  examination  of  the  bankrupt ;   and  it  is  said : 

"Was  there  sufficient  evidence  before  the  referee  to  show  that  the  creditor 
had  a  provable  claim  against  the  estate?  I  think  there  was.  The  claim  was 
listed  by  the  bankrupt  as.  a  debt  which  he  was  owing,  and  he  was  required 
by  section  7  of  the  act  (Bankr.  Act  July  1,  1808,  c.  541,  30  Stat.  548  [U.  S. 
Comp.  St.  1901,  p.  3425])  to  state  under  oath  the  amount  of  the  claim,  and 
the  consideration  out  of  which  it  arose.  This,  of  course,  would  not  establish 
the  clainj,  nor  the  right  of  the  creditor  to  share  in  dividends ;  but  as  to  such 

i  matters  as  the  examination  of  the  bankrupt,  and  as  against  him,  it  certainly 

!  makes  out  at  least  a  prima  facie  case  that  the  claim  exists  and  is  provable 

!  against  the  estate." 

I 

The  same  case  rules  that  a  creditor  who  has  not  proved  his  claim 

is  entitled  to  oppose  the  discharge  of  the  bankrupt,  and,  if  he  is  en- 

I  titled  to  oppose  a  discharge  without  proving  his  claim,  he  ought  like- 

!  wise  to  be  allowed  to  examine  the  bankrupt  for  the  purpose  of  estab- 

!  lishing  the  grounds  of  his  objections. 

I  So,  also,  in  Re  Jehu  (D.  C.)  2  Am.  Bankr.  Rep.  498,  94  Fed.  638, 

I  Judge  Shiras  states : 

"I  know  of  no  provision  of  the  bankrupt  act  which  requires  that  a  creditor 
must  file  and  prove  up  his  claim  before  he  Is  entitled  to  an  order  for  the 
examination  of  the  bankrupt*' 

From  these  authorities  it  would  appear  that  it  is  wholly  unnecessary 
to  require  one  who  appears  to  be  a  creditor  of  the  bankrupt  to  prove 
his  claim  before  being  entitled  to  examine  the  bankrupt,  and  I  there- 
fore conclude  that  the  referee  was  in  error  in  refusing  to  permit  the 
examination  in  this  case,  and  it  is  directed  that  such  examination,  if 
the  creditor  so  desires,  be  now  allowed.  Of  course,  the  referee  will 
see  tl^at  the  examination  is  conducted  along  proper  lines  and  for  le- 
gitimate purposes  with  reference  to  the  bankruptcy  proceeding,  either 
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to  show  the  condition  of  the  estate  of  the  bankrupt,  its  whereabouts, 
amount,  etc.,  or  to  elicit  such  matters  as  might  be  available  in  op- 
position to  his  discharfi:e,  or  some  other  relevant  testimony. 


OAMORS-McCONNELL  00.  v.  McCONNEXLU 

(Circuit  Court,  S.  D.  Alabama.    July  15^  19()a) 

No.   238. 

iNJUHomoN—BviDEWOB— Weight  and  Sufpicibwot, 

Evidence  field  to  establish  the  allegations  of  the  answer,  In  a  salt  to 
enjoin  defendant  from  engaging  in  business  in  competition  with  com- 
plainant in  violation  of  a  contract,  that  the  contract  set  up  in  the  bill 
was  only  a  part  of  the  actual  contract  between  the  parties,  and  that 
as  supplemented  by  other  writings  and  agreements  constituting  the 
entire  contract,  it  was  in  restraint  of  trade  and  conmierce,  and  in  viola- 
tion of  public  policy,  and  would  not  sustain  a  suit  in  a  court  of  justice. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Qig.  voL  2,  Injunction,  | 
278.] 

In  Equity. 

See  152  Fed.  321,  81  C.  C.  A.  429.' 

Howe,  Fenner,  Spencer  Sf  Cocke  and  Inge  &  Armbrecht,  for  com- 
plainants. 
Gregory  L.  &  H.  T.  Smith,  for  defendant 

TOULMIN,  District  Judge.  When  this  case  was  heretofore  on 
appeal  in  the  Circuit  Court  of  Appeals,  that  court  in  its  opinion  said : 

*^If  the  contract  be  as  averred  in  the  answer,  and  ,the  complainant  does 
not  prove  the  whole  of  it  the  defendant  could  prove  it  as  well  .the  part 
lying  in  parol  as  that  which  was  reduced  to  writing,  so  that  the  court 
might,  upon  an  inspection  of  the  whole  contract  determine  therefrom  its 
character.  The  unity  of  the  contract  is  not  severed,  or  its  meaning  or 
effect  in  any  degree  altered,  by  putting  part  of  it  in  writing  and  leaving  the 
rest  in  parol.  It  would  seem  therefore  that  in  such  case,  to  grant  the  com- 
plainant the  relief  which  it  here  seeks  would  be,  in  substance,  to  enforce  an 
illegal  contract  and  one  which  is  illegal  because  it  is  against  public  policy 
to  permit  it  to  stand." 

The  answer  shows  how  the  formation  of  said  corporation  of  Cam- 
ors-McConnell  Company  and  the  sale  of  the  business  and  property 
of  Camors,  McConnell  &  Co.  to  it  arose  and  was  brought  about.  The 
answer  avers:  That  the  United  Fruit  Company,  or  persons  repre- 
senting it,  entered  into  negotiations  with  the  copartners  composing 
Camors,  McConnell  &  Co.,  with  a  view  to  forming  a  combination  with 
it  upon  such  terms  as  would  limit  the  amount  of  fruit  imported  by 
said  firm  and  prevent  competition  by  it  with  the  United  Fruit  Com- 
pany and  its  combined  associates  (named  in  the  answer)  both  in  the 
purchase  and  sale  of  fruit ;  that,  after  negotiating  and  agreeing  with 
the  representatives  of  the  United  Fruit  Company  as  to  the  method  by 
which  such  combination  should  be  formed,  a  certain  contract  was  en- 
tered into;  and  that  said  United  Fruit  Company  undertook  to  have  | 
said  contract  reduced  to  writing.  It  avers:  That  Exhibit  A  to  the 
bill  of  complaint  was  one  of  the  forms  of  the  contract  so  prepared  and 
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presented  to  those  interested  in  the  firm  of  Camors,  McConnell  &  Co.  y 
that,  as  so  prepared  and  presented,  the  name  of  Andrew  W.  Preston 
appeared,  instead  of  that  of  the  United  Fruit  Company,  but  all  the 
parties  to  said  transaction  always  recognized  the  United  Fruit  Com- 
pany as  the  true  party  in  interest,  and  dividends  on  th6  stock  in  the 
Camors-McConncll  Company  were  paid  to  the  United  Fruit  Company 
as  the  owner  of  said  stock.  The  answer  further  avers  that  the  Unit- 
ed Fruit  Company  had  the  remaining  terms  of  said  contract  reduced 
to  writing  in  the  form  of  two  separate  instruments,  which  were  pre- 
sented and  executed  by  the  parties  thereto,  and  which  two  separate 
writings,  marked  "Exhibits  I  and  II,"  are  made  a  part  of  the  answer, 
and  that  said  Preston  was  the  president  of  said  United  Fruit  Company. 

There  is  some  evidence  submitted  in  the  cause  which  is  illegal  and 
incompetent  because  hearsay  or  mere  expressions  of  opinion  or  be- 
lief, and  some  which  is  irrelevant  and  immaterial.  It  was  duly  ob- 
jected to  by  the  respective  counsel.  This  evidence  was  disregarded 
by  me  in  the  consideration  of  the  case.  There  is,  however,  uncon- 
tradicted evidence  which  clearly  establishes  the  averments  of  the  an- 
swer to  the  effect  that  Exhibit  A  to  the  bill  and  Exhibits  I  and  II 
to  the  answer  are  parts  of  one  transaction  and  constitute  one  contract, 
that  the  two  first  mentioned  were  executed  on  the  same  day,  December 
8,  1899,  and  that  the  third  was  then  prepared  and  agreed  to,  but 
was  not  in  fact  executed  until  a  subsequent  day,  January  27,  1900. 
In  such  case  the  Circuit  Court  of  Appeals  has  said:  "The  whole 
contract  is  none  the  less  one  and  indivisible."  The  ruling  of  the  court 
is,  in  effect,  that,  if  the  contract  be  proved  as  averred  in  the  answer, 
it  is  an  illegal  contract  and  cannot  be  enforced  because  it  is  against 
public  policy  to  permit  it  to  stand.  I  find  that  the  contract  as  averred 
in  the  answer  has  been  proved  by  the  evidence,  and,  as  I  understand 
the  decision  referred  to,  it  construes  the  contract  as  averred  in  the 
answer  as  now  constituted,  holds  it  to  be  illegal,  and  that  on  grounds 
of  public  policy  it  cannot  be  enforced  in  a  court  of  justice. 

The  court  in  its  opinion  said : 

"It  Is  nnlformly  conceded  that  such  a  defense  as  this  (set  up  here)  Is  a 
very  dishonest  one,  and  that  It  lies  ill  In  the  mouth  of  the  defendant  to 
allege  it,  and  that  it  is  only  allowed  for  public  considerations  and  in  order 
the  better  to  secure  the  public  against  dishonest  transactions.'' 

The  rule  is  that,  when  such  a  defense  is  successfully  made,  it  must 
prevail  on  the  principle  that  courts  of  justice  deny  their  aid  for  the 
enforcement  of  contracts  which  are  illegal  or  against  public  policy 
If  I  am  in  error  in  my  finding  on  the  evidence  or  in  my  understanding 
of  the  decision  of  the  Court  of  Appeals  cited  (152  Fed.  321,  81  C.  C. 
A.^  429),  such  error  will  be  corrected  by  that  court  on  its  judgment 
being  invoked  in  the  cause. 

Let  the  following  decree  be  passed:  This  cause  coming  on  to  ht 
heard  is  submitted  for  final  decree  on  the  bill  and  exhibits,  the  an- 
swer and  exhibits,  the  evidence,  as  noted  by  the  respective  parties  and 
objections  thereto,  and  the  arguments  of  counsel,  and,  the  same  be- 
ing duly  considered  by  the  court,  it  is  ordered,  adjudged,  and  decreed 
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that  said  bill  be,  and  the  same  is  hereby,  dismissed,  and  the  complsun- 
ant  is  taxed  with  the  costs  of  the  cause  for  which  executioa  may  be 
issued. 


UNITED  STATES  T.  OREGON  E.  ft  NAV.  CO. 

(Circuit  Court,  D.  OregozL    July  13,  1908.) 

No.  8,161. 

Constitutional  Law— Delegation  of  liEoiSLATivE  Power— TIianbpobtation 
OF  Live  Stock— 28-Houb  Law. 

Act  Cong.  June  29,  1906,  c.  3694,  34  Stat.  607  (U.  S.  Comp.  St  Supp. 
1907,  p.  918),  prohibiting  carriers  from  confining  stock  In  transit  for  a 
longer  period  than  28  consecutive  hours  without  unloading  for  rest, 
water,  and  feed  for  a  period  of  5  hours,  except  that,  on  written  request 
from  the  owner  or  person  in  custody  of  the  particular  shipment,  the  time 
of  consecutive  confinement  may  be  extended  to  36  hours,  is  not  uncon- 
stitutional as  a  delegation  of  legislative  power  to  the  owner  or  custodian 
of  the  stock  shipped  during  transit 

James  Cole,  Asst.  U.  S.  Atty. 

W.  W.  Cotton,  A.  C.  Spencer,  and  James  G.  ^\^lson,  for  defendant. 

WOLVERTON,  District  Judge.  This  is  an  action  for  the  recovery 
of  a  penalty  for  violation  of  Act  June  29,  1906,  c.  8694,  34  Stat  607 
(U.  S.  Comp.  St  Supp.  1907,  p.  918).  The  charge  is  that  the  de- 
fendant company  received  and  loaded  upon  a  car  a  consignment  of 
81  hogs,  and  carried  them  in  continuous  transportation,  without  un- 
loading for  feed  and  rest,  for  more  than  28  hours,  all  without  the 
written  request  of  the  owner,  the  custodian,  or  the  consignee  thereof 
authorizing  an  extension  of  the  time  of  confinement  to  36  hours.  The 
complaint  is  challenged  by  a  demurrer,  and  there  is  presented  the 
single  question  whether  the  act  under  which  the  action  is  brought  is 
unconstitutional,  as  a  delegation  of  legislative  power  to  the  owner  or 
custodian  of  stock  shipped  or  in  transit 

The  act  .prohibits  common  carriers  from  confining  stock  while  in 
transit  in  cars,  boats,  or  vessels  for  a  longer  period  than  28  consecu- 
tive hours,  without  unloading  for  rest,  water,  and  feed  for  a  period 
of  6  hours,  except  that,  "upon  the  written  request  of  the  owner  or 
person  in  custody  of  that  particular  shipment,"  the  time  of  continu- 
ous confinement  may  be  extended  to  36  hours;  a  penalty  being  pre- 
scribed for  each  violation  of  the  act  The  act  springs  from  the  prompt- 
ings of  humanity  to  guard  against  the  cruel  treatment  of  animals  in 
their  handling  and  care.  It  has  a  twofold  purpose,  however:  On 
the  one  hand,  to  prevent  cruelty  in  the  relation  indicated,  and,  on  the 
other,  to  subserve  the  interests  of  the  owner.  Stock  in  the  course  of 
shipment  deteriorates  in  flesh  and  weight  to  an  appreciable  degree, 
and,  of  course,  the  longer  it  goes  without  water,  food,  and  rest,  the 
greater  the  deterioration.  This  imposes  a  loss  upon  the  owner,  and 
the  greater  the  deterioration  or  depreciation,  tlie  greater  the  loss.  So 
that,  for  the  protection  of  the  owner,  the  Congress  has  said  to  the 
transportation  companies  that  they  may  hold  the  stock  in  continuous 
travel  or  carriage,  without  rest  or  food,  for  a  period  of  36  hours,  with 
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ih€  consent  of  the  owner;  otherwise,  that  they  shall  not  so  hold  them 
for  more  than  28  hours. 

It  is  unusual  treatment  to  confine  animals  in  close  quarters  at  any 
time,  as  in  the  course  of  transportation,  which  subjects  them  to  the 
rocking  and  swerving  of  the  vehicles  in  which  they  are  carried.  When 
so  confined  for  any  great  length  of  time  without  rest,  food,  or  water, 
it  needs  no  elaboration  to  convince  one  that  the  treatment  will  be  at- 
tended with  cruelty,  and  the  cruelty  will  increase  in  severity  the  longer 
the  treatment  is  administered.  Now,  we  may  reasonably  assume  that 
Congress  considered  that  the  most  humane  provision  for  animals  in 
transportation  is  that  they  be  fed,  watered,  and  rested  once  in  every 
28  hours,  but  that  it  would  not  be  attended  with  undue  severity  if  they 
should  be  so  fed  and  rested  once  in  36  hours  only.  But  the  longer 
continuous  carriage  being  attended  with  the  greater  deterioration  in 
flesh  and  weight  of  the  animals,  and  the  greater  loss  to  the  owner, 
it  has  said  that  the  carriage  may  not  be  continuous. for  a  longer  period 
than  28  hours  unless  the  owner  consents,  and  then  for  a  period  not  to 
exceed  36  hours.  I  say  the  owner,  for  the  person  in  custody  must  be 
considered  to  be  the  agent  of  the  owner.  Thus  it  is  that  the  law 
simply  subserves  the  two  purposes  of  its  enactment;  that  is,  to  insure 
humane  treatment  of  animals  while  in  transportation,  and  to  subserve 
the  interests  pf  the  owner  or  shipper  as  far  as  possible  in  consonance 
with  such  treatment. 

This  exposition  of  the  purposes  of  the  act  suffices  to  dispose  of 
the  present  controversy.  There  is,  it  seems  to  me,  no  delegation  of 
legislative  power  or  authority  to  the  owner  of  the  stock  shipped.  He 
cannot  say  whether  the  law  shall  be  effective  or  not  as  he  may  deter- 
mine. The  law  is  effective  as  a  humane  declaration,  whether  he  act 
at  all  or  not.  But  he  may  waive  a  detriment  to  accrue  to  himself, 
if  he  be  so  inclined,  which  is  clearly  not  an  act  of  legislation. 

The  line  of  authorities  relied  upon  by  counsel  for  defendant  in 
support  of  their  contention  has  relation  principally  to  the  violation 
of  the  rules  and  regulations  prescribed  by  some  executive  officer  of 
the  government,  the  perpetrators  being  proceeded  against  criminally, 
and  such  rules  and  regulations  have  generally  been  held  to  be  void,  be- 
cause of  an  attempted  delegation  of  legislative  authoritv.  Morrill  v. 
Jones,  106  U.  S.  466,  1  Sup.  Ct.  423,  27  L.  Ed.  267 ;  United  States 
V.  One  Package  of  Distilled  Spirits  (D.  C.)  88  Fed.  856;  United 
States  V.  Maid  (D.  C.)  116  Fed.  650;  United  States  v.  Blasingame 
(D.  C.)  116  Fed.  654;  United  States  v.  Matthews  (D.  C.)  146  Fed. 
306 ;  O'Neil  et  al.  v.  Insurance  Co.,  166  Pa.  72,  30  Atl.  943.  These 
authorities  do  not  aid  the  research.  Neither  do  I  now  believe  the 
legislation  is  dealing  with  a  classification.  It  is  none  other  than  a 
determination  of  conditions  for  the  guidance  and  regulation  of  ship- 
pers ^nd  carriers  as  it  relates  to  the  treatment  of  animals  in  trans- 
portation. 

The  demurrer  will  therefore  be  overruled. 
163  F.- 
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UNITED  STATES  t.  OREGON  K.  ft  NAV.  CXX 

(Clrcnlt  Coart,  D.  Oregon.    July  13,  190a) 
Nos.  3,145.  3,147. 

0ABBIEB9— TBANSPOKTATION  OF  CAT^L1^— 28- HOUB  LAW^CONSTBUCnON. 

In  an  action  against  a  carrier  to  recover  a  statutory  penalty  for  carry^ 
ing  stock  in  continuous  transportation  for  more  than  2S  hours  without 
rest,  waiter,  and  feed,  the  shipment,  and  not  the  car  or  train  load,  is  the 
integer  for  the  imposition  of  penalties. 

William  C.  Bristol,  U.  S.  Atty. 

W.  W.  Cotton,  A.  C.  Spencer,  and  James  G.  Wilson,  for  defendant. 

WOLVERTON,  District  Judge.  This  case,  with  another  of  the 
same  title  (163  Fed.  640),  was  instituted  to  recover  the  statutory  pen- 
alty for  carrying  stock  in  continuous  transportation  for  more  than 
28  hours  without  rest,  water,  and  feed.  A  motion  has  been  directed 
by  the  defendant  against  the  complaint  in  each  case  for  the  purpose 
of  determining  whether  the  defendant  is  liable  to  a  separate  penalty 
for  each 'car  carried,  or  for  each  shipment  forwarded.  In  each  case 
the  consignment  was  of  63  head  of  cattle  loaded  and  transported  up- 
on two  cars. 

Since  the  cases  at  bar  were  submitted,  the  question  involved  has 
been  in  effect  determined  by  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit,  in  United  States  v.  Baltimore  &  O.  S.  W.  R.  Co.  (two 
cases)  169  Fed.  33,  where  it  was  held  that,  where  several  shipments 
of  live  stock  belonging  to  different  owners  are  contained  on  the  same 
train,  if  the  carrier  is  derelict  in  observance  of  the  statute,  a  penalty 
is  recoverable  for  each  shipment,  "the  shipment,  and  not  the  train 
load,  being  the  integer  contemplated  as  the  objective  thing  to  which 
the  offense  relates."  If  the  shipment  is  the  integer  in  that  case,  it 
must  necessarily  be  the  integer  also  as  it  respects  the  present  causes. 
That  case  therefore  has  direct  application  here,  and,  being  impressed 
with  its  soundness,  I  determine  the  present  controversy  upon  its  au- 
thority. 

The  motion  will  therefore  be  allowed,  and  but  one  penalty  will  be 
assessed  in  each  case* 


THE  EXMOOB. 

(District  Court,  S.  D.  Alabama.    June  25,  1908.) 

No.  1,182. 

SHiPpnrG— CoNSTBUonoN  of  Ohabtxb  Pabtt— Liabilitt  fob  Oaboo  Lost  in 
Loading.  , 

A  charter  of  a  steamship  for  the  carriage  of  a  cargo  of  timber  to  be 
loaded  at  the  port  of  Mobile  provided  in  the  printed  portion  that  the 
cargo  should  be  brought  alongside  at  the  charterer's  risk  and  expense, 
and  when  so  brought  alongside  should  be  signed  for  and  taken  charge  of 
by  the  vessel.  A  written  stipulation  provided  that,  "should  it  be  neces- 
sary to  complete  the  loading  in  the  lower  bay  at  Mobile,  same  to  be  at 
steamer's  risk  and  expense."    Held,  that  such  stipulation  did  not  render 
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the  Tesael  atwolutely  liable  for  timber  lost  while  being  loaded  in  the 
lower  bajt  but  that  her  liability  as  to  inch  timber  was  the  same  aa 
though  it  liad  been  received  alongside  or  loaded  at  Mobile,  and  that  ex- 
ceptions in  the  charter  party  of  liability  for  acts  of  God,  perils  <tf  the 
sea,  etc,  applied  thereto. 

In  Admiralty. 

Stevens  &  Lyons,  for  libelant. 

Pillans,  Hanaw  &  Pillans^  for  claimant 

TOULMIN,  District  Judge.  The  charter  party,  under  which  this 
action  is  brought,  provides  that  the  cargo  is  to  be  brought  to  and  tak- 
en from  alongside  the  steamer  at  charterer's  risk  and  expense,  any 
custom  of  the  port  to  the  contrary  notwithstanding;  that  the  steam- 
er is  to  sign  for  and  take  charge  of  cargo  when  delivered  alongside, 
etc.;  that  lighterage,  if  any,  at  the  port  of  loading  is  to  be  at  char- 
terer's risk  and  expense,  any  custom  of  the  port  to  the  contrary  not- 
withstanding. The  loading  port  was  Mobile.  The  exceptions  of  li- 
ability of  the  steamer  provided  in  the  charter  party  are,  among  other 
things,  the  act  of  God,  perils  of  the  sea,  etc.  The  foregoing  provi- 
sions of  the  charter  party  are  printed.  There  is  written  on  the  chiar- 
ter  party  a  stipulation  that : 

"Should  it  be  necessary  to  complete  the  loading  in  the  lower  bay  at  MobUe, 
same  to  be  at  steamer's  risk  and  expense." 

The  contention  of  the  libelant  is  that,  notwithstandingf  the  loss  of 
the  timber  for  which  this  action  is  brought  comes  within  the  excep- 
tions of  steamer's  liability  as  provided  for  in  the  charter  party,  the 
steamer  is  liable  because  of  the  contract  contained  in  the  written  stip- 
ulation referred  to.  This  stipulation,  being  in  writing  and  inconsist- 
ent with  the  provision  that  lighterage,  if  any,  was  to  be  at  charterer's 
risk  and  expense,  must  be  considered  as  a  substitute  for,  and  as  tak- 
ing the  place  of,  said  provision  relating  to  lighterage.  I  so  consider 
it.  This  being  so,  the  said  alleged  contract  of  the  steamer  should  be 
construed  in  connection  with  the  other  provisions  of  the  charter  party. 

As  I  construe  the  steamer's  contract  shown  by  the  charter  party, 
it  is  that  so  much  of  the  cargo  of  timber  as  may  be  delivered  to  her 
and  loaded  at  the  loading  berth  at  Mobile  she,  from  the  time  said 
timber  is  loaded,  would  be  responsible  for,  subject  to  the  exceptions 
from  liability  as  provided  in  the  charter  party,  and,  should  it  be  neces- 
sary to  complete  loading  in  lower  bay,  the  steamer  would  accept  de- 
livery of  the  balance  of  said  cargo  of  timber,  take  charge  of  and  sign 
for  it  in  Mobile,  and  from  that  time  the  same  to  be  at  steamer's  risk 
and  expense.  What  risk?  Just  the  same  risk  incurred  by  the  steam- 
er on  the  timber  loaded  in  Mobile  when  loaded  there — ^the  same  risk 
that  would  have  been  incurred  had  the  timber,  which  was  delivered 
for  lighterage  to  the  lower  bay  for  loading,  been  loaded  in  Mobile. 
Clearly  the  risk  incurred  was  the  risk  imposed  by  the  contract  con- 
strued as  a  whole,  including  the  exceptions  contained  therein.  The 
difference  in  liability  on  the  risks  imposed  by  the  contract  is  not  the 
character  and  extent  of  the  risks,  but  in  the  time  the  same  began. 
In  the  one  case  it  attached  when  the  timber  was  loaded  on  the  vessel; 
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in  the  other,  when  the  balance  of  the  timber  was  delivered  to  the  steam- 
er and  taken  charge  of  by  her  for  transportation  to  the  lower  bay 
for  loading  there.  That  it  was  intended  to  contract  for  a  greater 
risk  and  liability  as  to  cargo  received  at  Mobile  to  be  transported  to 
the  lower  bay  for  loading  there  than  for  cargo  received  aboard  is  not 
to  be  presumed.  Southerland-Innes  Co.  v.  Thynas  (Fifth  Circuit 
Court  of  Appeals)  128  Fed.  42,  64  C.  C.  A.  116,  which  case  I  think 
in  point  and  controls  this  case. 

The  expense  assumed  by  the  steamship  under  the  contract  was  clear- 
ly the  expense  attending  the  lighterage  and  care  of  the  timber  from 
and  after  its  receipt  at  Mobile. 

As,  in  my  opinion,  the  contract  it  not  uncertain  and  ambiguous  in 
its  terms,  the  evidence  offered  as  to  custom  to  explain  or  interpret 
the  same  is  inadmissible.  However,  the  evidence  offered  on  the  sub- 
ject of  a  custom  of  this  port  varied  from  the  custom  alleged  in  the 
libel.  The  custom  proven  is  in  substance  what  the  charter  provided 
for.    It  provides  that: 

"The  bills  of  lading  shall  be  prepared  by  the  shippers  of  the  cargo  on  the 
form  indorsed  on  the  charter  and  shall  be  signed  by  the  master,  •  •  « 
and  all  conditions,  clauses,  and  exceptions  as  per  the  charter." 

The  captain  furnishes  a  protest  showing  the  cause  of  loss,  if  any, 
on  the  bills  of  lading. 

My  judgment  is  that  the  libel  must  be  dismissed,  and  it  is  so  ordered. 


WESTERN  SUGAR  REPINING  00.  v.  HELVETIA  SWISS  FIRE  INS.  OO- 

(Circuit  Court,  N.  D.  California.    June  S,  190a) 

No.  14.577. 

1.  Pbinoipal  and  Agent— Undisci^sed  Pbinodpal  —  Wbitikn  Instrument— 
.    Specialty. 

The  rule  permitting  a  party  to  sue  an  undisclosed  principal  on  a  writ- 
ten instrument  does  not  apply  where  the  Instrument  is  a  specialty. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  toI.  40,  Principal  and 
Agent,  i  616.] 

2.  Insurance— Policy— CoNSTBUCTioN— Capital  and  Funds— liiABUjrr. 

An  insurance  policy  provided  that  the  capital  stock  and  funds  of  in- 
surer specified  should  be  alone  answerable  to  the  demands  thereon,  and 
that  no  member  or  stockholder  of  the  company  should  be  subject  or  liable 
to  any  demands  against  the  company  on  any  act  or  pretense  whatsoever 
beyond  his  share  of  the  capital  stock  or  funds  of  the  company;  anything 
contained  in  the  policy  to  the  contrary  notwithstanding,  neld^  that  such 
provision  not  only  exonerated  the  stockholders  of  the  company  executing 
the  policy  from  any  and  all  claims  thereunder,  but  limited  the  Insured  to 
the  capital  stock  and  funds  of  the  Insurer  named  for  the  payment  of  lossea^ 

3.  Principal  and  Agent— Undisclosed  Principal. 

Where  a  policy  executed  by  an  insurance  company  provided  that  its 
capital  stock  and  funds  should  alone  be  answerable  to  the  demands  there- 
on under  the  policy,  and  that  no  member  or  stockholder  of  the  company 
should  be  liable  to  any  demands  against  the  company  beyond  the  shares 
of  his  capital  stock,  or  funds  of  the  company,  no  recovery  could  be  had 
by  insured  on  such  policy  against  defendant,  another  Insurance  company, 
under  the  rule  permitting  one  party  to  a  written  contract  to  sue  a  third 
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person  whose  name  does  not  appear  thereon  as  a  party,  as  an  undlsdosed 
principal ;  that  rule  being  subject  to  the  paramount  rule  that  the  express 
terms  of  a  writing  cannot  be  varied  by  paroL 

Morrison,  Cope  &  Brobeck,  for  plamtiflf. 
T.  C.  Van  Ness,  for  defendant. 

VAN  FLEET,  District  Judge  (orally).  In  this  case  the  plaintiff 
seeks  to  apply  the  doctrine  of  undisclosed  principal  to  a  contract  of 
insurance. 

The  action  is  based  upon  three  certain  policies  of  fire  insurance,  is- 
sued by  the  Rhine  &  Moselle  Fire  Insurance  Company  to  the  plain- 
tiff, and  copies  of  these  policies  are  attached  to  the  complaint  and 
made  a  part  thereof.  Although  these  policies  were  issued  by  the  Rhine 
&  Moselle  Fire  Insurance  Company,  whose  name  alone  appears  as 
the  insurer,  plaintiff  sues  the  defendant,  the  Helvetia  Swiss  Fire  In- 
surance Company,  alleging  that  the  latter  was  the  undisclosed  prin- 
cipal of  the  Rhine  &  Moselle  Fire  Insurance  Company,  which  com- 
pany, it  is  alleged,  acted  merely  as  the  agent  of  this  defendant  in  the 
transaction,  and  that  therefore  plaintiff  is  entitled  to  proceed  directly 
against  this  defendant.  The  defendant  has  demurred  to  the  complaint 
on  the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  it  is  argued,  in  support  of  its  demurrer,  that  a 
policy  of  fire  insurance,  while  not  technically  a  common-law  special- 
ty, is  nevertheless  a  mercantile  specialty,  and  that  therefore  the  plain- 
tiff cannot  proceed  against  this  defendant  as  the  undisclosed  principal 
of  the  Rhine  &  Moselle  Fire  Insurance  Company,  for  the  reason  that 
the  doctrine  allowing  a  party  to  sue  an  undisclosed  principal  to  a 
written  instrument,  executed  in  the  name  of  the  agent,  does  not  ap- 
ply in  a  case  where  the  written  instrument  is  a  specialty. 

It  is,  no  doubt,  true  that  the  rule  of  law  permitting  a  party  to  sue 
the  undisclosed  principal  to  a  written  instrument  does  not  apply  where 
such  a  written  instrument  constitutes  a  specialty,  but  while  it  is  true, 
as  stated  by  Mr.  Justice  Shiras,  in  Assur.  Co.  v.  Building  Association, 
183  U.  S.  308,  325,  22  Sup.  Ct.  133,  46  L.  Ed,  213  (quoting  from 
Parker,  C.  J.,. in  Higginson  v.  Dall,  13  Mass.  96),  that  "policies,  though 
not  under  seal,  have  nevertheless  ever  been  deemed  instruments  of  a 
solemn  nature  and  subject  to  most  of  the  rules  of  evidence  which 
govern  in  the  case  of  specialties,"  it  is  doubtful  if  such  a  contract  is 
to  be  regarded  as  a  specialty  within  the  limitation  of  the  rule  under 
consideration.  At  least  no  case  has  been  called  to  my  attention  which 
has  gone  to  the  extent  of  giving  it  that  character.  It  is  unnecessary, 
however,  to  decide  this  particular  question,  as  the  demurrer  must  be 
sustained  upon  another  ground. 

The  rule  of  law  permitting  one  party  to  a  written  contract  to  sue 
a  third  party  whose  name  does  not  appear  on  such  contract  as  a  party 
thereto  as  the  undisclosed  principal  of  the  contracting  party  whose 
name  does  appear  therein  is  subject  to  the  paramount  rule  that  the 
express  terms  of  a  writing  cannot  be  varied  by  parol.  Humble  v. 
Hunter,  12  Q.  B.  10;  Graves  v.  Insurance  Co.,  2  Cranch,  419,  2  L. 
Ed.  324. 
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The  policies  of  insurance  which  are  attached  to  and  made  a  part 
of  the  complaint  all  contain  the  following  express  provision: 

"Provided  always,  and  It  is  hereby  expressly  agreed  and  declared  and  the 
true  Intent  and  meaning  thereof  is  that  the  capital  stock  and  funds  of  the 
said  company  shall  alone  be  answerable  to  the  demands  thereupon  under  this 
policy ;  and  that  no  member  or  shareholder  of  the  said'  company  shall  be  sub- 
ject or  liable  to  any  demands  against  said  company  upon  any  account  or  pre- 
tense whatsoever  beyond  his  share  of  the  capital  stock  or  funds  of  the  said 
company,  anything  contained  in  this  policy  to  the  contrary  notwithstanding." 

HaintiflE  contends  that  the  effect  of  this  provision  is  merely  to  ex- 
onerate the  stockholders  of  the  Rhine  &  Moselle  Fire  Insurance  Com- 
pany from  any  claim  under  the  policy;  but  to  limit  the  effect  of  this 
provision  in  this  way  would  be  to  ignore  its  plain  terms.  This  pro- 
vision not  only  exonerates  the  stockholders  of  the  Rhine  &  Moselle 
Fire  Insurance  Company  from  any  claims  under  the  policy,  but  it  ex* 
pressly  provides  for  very  much  more  than  this,  to  wit : 

"That  the  capital  stock  and  funds  of  the  said  company  shall  alone  be  an- 
swerable to  the  demands  thereupon  under  this  iK)licy." 

There  is  therefore  an  express  provision  in  the  written  contracts 
sued  on  that  the  Rhine  &  Moselle  Fire  Insurance  Company,  the  in- 
surer that  issued  the  policies  and  whose  name  alone  appears  thereon, 
shall  alone  be  held  for  any  claims  arising  thereunder.  In  order,  there- 
fore, for  the  plaintiflF  to  proceed  against  this  defendant. as  the  undis- 
closed principal  of  the  Rhine  &  Moselle  Fire  Insurance  Company, 
the  provision  of  the  policies  hereinbefore  referred  to  would  have  to 
be  ignored,  and  the  plaintiff  permitted  to  violate  the  rule  that  the  ex- 
press terms  of  written  instruments  cannot  be  varied  by  parol  evidence. 
This  cannot  be  done,  for  it  is  well  settled  that  the  rule  allowing  an 
undisclosed  principal  to  be  sued  is.  subservient  to  the  rule  that  writ- 
ings cannot  be  varied  by  parol. 

Defendant's  demurrer  must  therefore  be  sustained,  and  it  is  so  or- 
dered. 


Bx  parte  LBWKOWITZ. 

(Circuit  Court,  S.  D.  New  York.    August  14,  1908.) 

Habeas  CoBFUS—AuTHOBrrr  fob  Restbahhv— Betlisticent  of  Minob. 

A  minor,  who  by  misrepresenting  his  age  has  fraudulently  enlisted  in 
the  army  without  the  consent  of  his  parents,  and  thereby  subjected  him- 
self to  punishment  under  military  law,  wUl  not  be  relieved  from  such 
punishment  by  the  civil  courts  by  discharging  him  on  a  writ  of  habeas 
corpus  on  the  application  of  his  parents,  even  though  the  military  prose- 
cution is  not  Instituted  untU  after  the  writ  was  issued. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  25,  Habeas  Corpus, 
«6.] 

Habeas  Corpus. 

Lewkowitz  &  Schaap  (Samuel  S.  Koenig,  of  counsel),  for  petitioner. 
Henry  L.  Stimson,  U.  S.  Atty.,  and  Winfred  S.  Denison,  Asst 
U.  S.  Atty. 
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HOLT,  District  Judge,  This  is  a  writ  of  habeas  corpus  to  obtain 
a  minor's  discharge  from  the  armv.  The  petition  alleges  that  the 
petitioner's  son  is  18  years  old  and  that  he  enhsted  without  his  father's 
consent  The  return  admits  the  son's  minority  and  his  enlistment  with- 
out his  father's  consent.  It  then  alleges  that  when  he  enlisted  he 
represented  himself  to  be  upwards  of  21  years  of  age;  that  after 
enlistment,  and  before  August  1,  1908,  the  date  when  the  petition  for 
the  writ  of  habeas  corpus  was  verified,  he  received  allowances  from 
the  supply  department  of  the  United  States  army;  that  on  August 
3,  1908,  he  was  placed  in  confinement  on  charges  of  fraudulent  en- 
listment and  receipt  of  allowances  thereunder,  brought  under  the  act 
of  July  27,  1892;  that  such  charges  had  been  referred  to  a  court- 
martial  for  trial;  and  that  such  minor  was  now  held  awaiting  such 
trial.  It  is  admitted  that  the  writ  of  habeas  corpus  was  issued  before 
the  charges  of  fraudulent  enlistment  were  made. 

Section  1117,  Rev.  St  U.  S.  (U.  S.  Comp.  St  1901,  p.  813)  pro- 
vides as  follows  : 

"No  person  tmder  the  a^e  of  twenty-one  years  shaU  be  enlisted  or  mustered 
Into  the  military  service  of  the  United  States  without  the  written  consent  of 
his  parents  or  guardians:  Provided,  that  such  minor  has  such  parents  or 
guardians  entltlfid  to  his  custody  And  control." 

Act  July  27,  1892,  c  272,  §  3,  27  Stat  277  (U.  S.  Comp.  St  1901, 
p.  946),  provides  as  follows : 

"That  fraudulent  enlistment  and  the  receipt  of  any  pay  or  allowance  there- 
under Is  hereby  declared  a  military  offense  and  made  punishable  by  court- 
martial." 

It  is  well  settled  that  an  enlistment  in  the  army  by  a  minor  without 
his  parents'  consent  is  valid  as  to  the  minor,  although  voidable,  under 
section  1117  of  the  U.  S.  Revised  Statutes,  on  the  application  of  the 
parent  Re  Morrissey,  137  U.  S.  157,  11  Sup.  Gt  67,  34  L.  Ed.  644; 
Re  Miller,  114  Fed.  838,  62  C.  C.  A.  472.  As  the  enlistment  is  valid  as 
to  the  minor,  any  military  offense  committed  by  him  after  or  in  connec- 
tion with  his  enlistment  nlay  be  punished ;  and  the  fact  that  he  enlisted 
without  his  parents'  consent,  or  that,  after  the  military  authorities 
have  instituted  proceedings  against  him,  his  parent  has  instituted  legal 
proceedings  for  his  release,  does  not  deprive  the  military  authorities 
of  the  power  to  punish.  Re  Scott,  144  Fed.  79,  76  C.  C.  A.  237; 
Moore  v.  U.  S.  (C.  C.  A.)  159  Fed.  'j;01 ;  Re  Dowd  (D.  C.)  90  Fed. 
718 ;  Re  Carver  (C.  C.)  142  Fed.  623. 

But  the  counsel  for  the  petitioner  claims  that,  as  the  writ  of  habeas 
corpus  was  issued  before  the  charges  of  fraudulent  enlistment  were 
made,  this  court  has  a 'right  to  discharge  the  minor,  notwithstanding 
the  pendency  of  the  charges  before  the  court-martial,  under  the  genersd 
doctrine  that  a  court  which  first  obtains  jurisdiction  cannot  be  pre- 
vented from  exercising  its  jurisdiction  by  the  pendency  of  any  sub- 
sequent proceedings  in  any  other  court.  This  was  originally  held 
in  construing  this  statute.  Re  Carver  (C.  C.)  103  Fed.  624;  Re 
Houghton  (C.  C.)  129  Fed.  239.  But  in  my  opinion  these  cases  are  sub- 
stantially overruled  by  the  later  cases  atJove  cited,  and  the  rule  now 
is  that,  if  a  military  offense  has  been  committed  by  an  enlisted  minor, 
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a  proceeding  brought  by  his  parent  to  procure  his  discharge  will  not 
be  permitted  to  accomplish  the  result  of  barring  his  prosecution  and 
punishment  by  military  law. 

It  is  argued  that  such  a  ruling  practically  nullifies  the  provision  of 
the  Revised  Statutes  prohibiting  the  enlistment  of  minors  without 
their  parents'  consent,  as  in  such  cases  the  minor  habitually  represents 
himself  of  age,  and  thereby  is  guilty  of  a  fraudulent  enlistment,  and 
immediately  is  furnished  with  his  uniform,  and  thereby  receives  an 
allowance  from  the  government.  But  the  recruitingi  dficers  of  the 
army  ought  to  be  freed  from  the  nuisance  of  enlistments  which  may 
at  any  time  be  nullified ;  and  there  is  no  objection  to  having  a  boy  un- 
der age,  who,  without  his  parents*  consent,  and  by  falsehood,  has  suc- 
ceeded in  getting  admitted  to  the  army,  subjected  for  a  reasonable 
time  to  such  wholesome  discipline  as  he  presumably  needs.  When  the 
petitioner's  son  has  been  properly  punished  for  his  fraudulent  enlist- 
ment, he  will  be  entitled  to  be  discharged  on  his  father's  application. 

The  present  writ  is  dismissed.  Another  writ  may  be  taken  out, 
if  the  boy  is  not  discharged  after  the  court-martial  has  passed  on 
his  case  and  he  has  complied  with  any  sentence  it  may  have  rendered. 


UNITED  STATES  V.  SOHURR  et  al 
(District  Court,  W.  D.  Michigan,  S.  D.    August  4,  1908.) 

AilENS— NaTOBALIZATION— TKBBITOBIAL  JUBISDICnON  OF  COUBT. 

Under  Naturalization  Act  June  29,  1906,  c.  3592,  M*  84  Stat  696  (U.  8. 
Gomp.  St.  Supp.  1907,  p.  420),  which  provides  that  <*the  naturalization 
jurisdiction  of  all  courts  herein  specified,  state,  territorial,  and  federal, 
shall  extend  only  to  aliens  resident  within  the  respective  Judicial  dis- 
tricts of  such  courts,"  such  Jurisdiction  extends  only  to  aliens  resident 
within  the  territorial  Jurisdiction  of  the  court  so  admitting ;  and  a  cir- 
cuit court  of  Michigan,  which  has  Jurisdiction  only  within  the  county 
in  which  it  sits,  cannot  admit  to  citizenship  an  alien  resident  in  another 
county,  although  within  the  same  Judicial  circuit,  throughout  which  the 
same  Judge  presides. 

Applications  by  the  United  States  for  cancellation  of  certificates 
of  citizenship  issued,  respectively,  to  Carl  Sthurr,  Leander  Englund, 
Andrew  Haggman,  Samuel  Olson,  and  Andrew  Newman.  The  five 
applications  were  heard  together. 

J.  Herbert  Cole,  Asst.  U.  S.  Atty. 

KNAPPEN,  District  Judge.  Application  is  made  on  behalf  of  the 
United  States,  under  section  15  of  the  immi|;ration  and  naturaliza- 
tion act  (Act  June  29,  1906,  c.  3592,  34  Stat.  601  [U,  S.  Comp.  St. 
Supp.  1907,  p.  427]),  to  cancel  the  certificates  of  citizenship  issued 
to  the  respondents,  respectively,  by  the  Michigan  state  courts  here- 
after mentioned,  upon  the  ground  that  the  respondents  were  not,  when 
so  admitted,  resident  within  the  naturalization  jurisdiction  of  the 
court  so  admitting  to  citizenship. 

The  five  cases  above  entitled  present  the  same  question.  In  the 
first  case  the  respondent  was  admitted  to  citizenship  by  the  circuit 
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court  for  Osceola  county.  At  the  time  of  his  application  and  adniis- 
sion  he  was  a  resident  of  Ma'son  county.  In  the  four  remaining  cases 
the  respondents  were  admitted  to  citizenship  by  the  circuit  court  for 
Mecosta  county.  Each  of  them,  at  the  time  of  application  for  and 
admission  to  citizenship,  resided  in  Newaygo  county.  Mason  and 
Osceola  counties  are  parts  of  the  Nineteenth  judicial  circuit  Neway- 
go and  Mecosta  counties  comprise  the  Twenty- Seventh  judicial  cir- 
cuit.    Section  3  of  the  act  in  question  provides: 

•*That  the  naturalization  jurisdiction  of  all  courts  herein  specified,  state, 
territorial,  and  federal,  shall  extend  only  to  aliens  resident  within  the  respec- 
tive  Judicial  districts  of  such  courts.^' 

The  question  presented  is  whether  an  alien  residing  in  a  given  coun- 
ty of  a  judicial  circuit  can  be  admitted  to  citizenship  by  the  circuit 
court  of  another  county  in  that  circuit. 

It  is  contended  on  behalf  of  the  United  States  that,  as  applied  to 
the  courts  of  Michigan,  jurisdiction  under  the  section  quoted  extends 
only  to  aliens  resident  within  the  territorial  jurisdiction  of  the  court 
so  admitting.  In  my  opinion  this  is  the  correct  construction  of  the 
statute.  Section  6  of  article  6  of  the  Constitution  of  Michigan  pro- 
vides for  dividing  the  state  into  judicial  circuits,  and  for  the  election 
of  one  circuit  judge  in  each  circuit.  The  circuit  courts  within  that 
circuit,  however,  are  not  circuit  courts  for  the  circuit,  but  only  for  the 
respective  counties  within  the  circuit.  As  said  in  Turrill  v., Walker, 
4  Mich.  180: 

'^he  circuit  court  for  each  county  sits  within  and  for  the  same,  and  is 
restricted  to  its  local  limits.  Though  their  jurisdiction  is  general  over  the 
subject-matter  of  suits,  yet.  In  respect  to  persons  and  property,  it  cannot  be 
exercised  beyond  the  limits  of  the  county." 

A  given  judicial 'circuit  is,  therefore,  not  the  "judicial  district  of 
such  court,"  but  is  the  judicial  district  of  the  judge  elected  as  judge 
of  each  of  the  circuit  courts  within  that  circuit  or  district. 

It  is  suggested  that  the  above-quoted  language  of  the  naturaliza- 
tion act  was  employed  for  the  purpose  of  reaching  a  situation,  said 
to  exist  in  some  of  the  states,  whereby  a  court  sitting  in  any  county 
of  the  district  could  tiy  cases  originating  in  any  other  county  of  the 
same  district.  Such  is  not  the  law  or  the  practice  in  this  state. 
Whether  or  not  the  purpose  was  as  so  suggested,  I  am  of  the  opinion 
that  the  statute,  as  applied  to  the  courts  of  Michigan,  should  be  con- 
strued as  if  it  provided  that  the  naturalization  jurisdiction  shall  ex- 
tend only  to  aliens  resident  "within  the  territorial  jurisdiction  of  such 
courts."  In  the  case  of  each  of  the  respondents,  admissions  to  citi- 
zenship were  doubtless  had  in  the  utmost  good  faith,  and  upon  the 
construction  that  the  statute  gave  jurisdiction  to  admit  to  citizenship 
in  the  circuit  court  of  any  county  in  the  circuit  which  contained  the 
coimty  of  the  alien's  residence.  But,  in  the  view  I  take  of  the  stat- 
ute, the  proceedings  were  without  jurisdiction,  and  the  respective  cer- 
tificates of  citizenship  were  thus  illegally  procured  within  the  mean- 
ing of  the  act  referred  to,  and  must  be  canceled. 

Orders  of  cancellation  will  accordingly  be  made. 
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UNITED  8TATBS  T.'WAYBR. 
(IMstrlct  Oonrt,  W.  D.  Michigan,  S.  D.    Auguit  7,.  1908.) 
J.  Herbert  Cole,  Asst  U.  S.  Atty.. 

KNAPPEN,  District  Judge.  Application  is  made  on  behalf  of  the 
United  States,  under  section  15  of  the  immigration  and  naturalization 
act  (Act  June  29,  1906,  c.  3592,  34  Stat.  601  [U.  S.  Comp.  St.  1907, 
p.  427]),  to  cancel  the  certificate  of  citizenship  issued  to  said  respond- 
ent by  the  circuit  court  for  the  county  of  Muskegon,  upon  the  ground 
that  the  respondent  was  not  resident  within  the  naturalization  juris- 
diction of  that  court.    Section  3  of  the  act  in  question  provides : 

"That  the  naturalization  jurisdiction  of  all  courts  herein  specified,  state, 
territorial,  and  federal,  shall  extend  only  to  aliens  resident  within. the  re- 
spective Judicial  districts  of  such  courts." 

The  respondent,  at  the  time  of  his  application  for  citizenship,  and 
at  the  time  of  hearing  thereon,  was  a  resident  of  Allegan  county, 
Mich.  There  is  no  room  for  a  claim  that  he  resided  within  the  juris- 
diction of  the  circuit  court  for  the  county  of  Muskegon.  The  action 
was  doubtless  taken  in  good  faith;  but  the  proceedings  were  with- 
out jurisdiction,  and  the  certificate  of  citizenship  was  thus  illegally 
procured,  within  the  meaning  of  the  act  referred  to,  and  must  be  can- 
celed. 

Order  of  cancellation  will  accordingly  be  made. 


UNITED  STATES  v.   VAN  DER  MOLE3N. 

(IMstrict  CJourt,  W.  D.  Michigan,  S.  D.    August  10,  lOOa) 

Aliens— Natubalization— Tims  fob  Filing  Pbtitiow. 

Under  Naturalization  Act  June  29,  1906,  c.  3592,  S  4,  cL  2,  84  Stat 
596  (U.  S.  Comp.  St.  Supp.  1907,  p.  421),  which  requires  an  alien  appli- 
cant for  citizenship  to  '*make  and  file**  his  petition  **not  less  than  two 
years  nor  more  than  seven  years"  after  he  has  made  his  declaration  of 
intention,  the  right  of  an  applicant  must  be  complete  when  his  petition 
is  filed,  and  such  provision  is  mandatory.  A  petition  filed  within  lees 
than  two  years  after  the  declaration  of  intention  gives  the  court  no 
jurisdiction,  although  the  hearing  thereon  is  not  until  after  the  two  years 
have  expired. 

J.  Herbert  Cole,  Asst.  U.  S.  Atty. 

KNAPPEN,  District  Judge.  Application  is  made  on  behalf  of  the 
United  States,  under  section  15  of  the  immigration  and  naturaliza- 
tion act  (Act  June  29,  1906,  c.  3592,  34  Stat.  601  [U.  S.  Comp.  St 
Supp.  1907,  p.  427]),  to  cancel  the  certificate  of  citizenship  issued  to 
said  respondent  by  the  circuit  court  for  the  County  of  Newaygo,  upon 
the  ground  that  the  court  was  without  jurisdiction  to  admit  the  ap- 
plicant to  citizenship,  from  the  fact  that  less  than  two  years  had  inter- 
vened between  the  date  of  the  declaration  of  intention  and  the  date 
of  the  making  and  filing  of  the  petition  for  citizenship.  The  decla- 
ration of  intention  was  made  March  28,  1905.    The  petition  fpr  citi- 
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zenship  was  filed  March  9,  1907,  and  thus  less  than  two  years  after 
the  making  of  the  declaration  of  intention.  Hearing  was  not  had, 
however,  until  after  the  expiration  of  the  two  years. 

The  second  subdivision  of  section  4  of  the  act  requires  that  the  alien 
"shall  make  and  file"  his  petition  for  citizenship  ''not  less  than  two 
years  nor  more  than  seven  years  after  he  has  made  such  declaration 
of  intention."  It  seems  to  have  heen  the  view  of  the  court  admitting 
to  citizenship  that  the  two-year  limitation  applied  to  the  date  of  ad- 
mitting to  citizenship,  and  not  to  the  date  of  making  and  filing  apph- 
cation  therefor.  I  am  unable  to  agree  with  this  construction.  The 
language  of  the  subdivision  in  question  is  express  and  explicit  that 
the  petition  shall  be  made  and  filed  not  less  than  two  years  after  the 
declaration  of  intention.  The  act  proceeds  throughout  upon  the  the- 
ory that  the  right  to  citizenship  must  exist  at  the  date  of  the  filing  of 
the  petition  therefor.  The  alien's  right  to  citizenship  is,  by  the  express 
terms  of  the  act,  made  to  depend  upon  his  possessing  the  requisite 
qualification  at  the  date  of  the  making  and  filing  of  such  application. 
To  illustrate:  By  a  later  provision  of  the  second  subdivision  of  sec- 
tion 4,  there  is  required  to  be  attached  to  the  petition  the  affidavits 
of  two  witnesses  as  to  the  continuous  residence  of  the  applicant  within 
the  United  States  for  at  least  five  years,  and  of  the  state,  territory, 
or  district  of  at  least  one  year,  "immediately  preceding  the  date  of 
the  filing  of  his  petition."  Upon  the  hearing,  the  proof  of  residence 
within  the  United  States  and  within  the  state  or  territory  is  directed, 
not  to  the  date  of  the  hearing,  but  to  the  date  of  the  application.  It 
must  be  made  to  appear  to  the  satisfaction  of  the  court  that  "imme- 
diately preceding  the  date  of  his  application"  the  applicant  has  re- 
sided continuously  within  the  United  States  for  at  least  five  years, 
and  within  the  state  or  territory  at  least  one  year.  The  recital  in  the 
prescribed  form  of  certificate  of  naturalization  (not  the  order  of  the 
court)  of  finding  of  fact  of  the  statutory  period  of  residence  "imme- 
diately preceding  the  date  of  the  hearmg  of  his  petition"  (as  was 
required  by  the  former  naturalization  law)  was  probably  adopted  by 
inadvertence. 

If  the  2-year  limitation  is  to  be  construed  as  applying  only  to  the 
date  of  hearing,  there  is  no  apparent  reason  why  the  application  should 
not  be  made  at  any  time,  and  £ven  within  a  day  after  the  filing  of  the 
declaration  of  intention.  A  construction  which  would  permit  such 
result  is  entirely  out  of  harmony  with  the  spirit  and  express  pro- 
visions of  the  act.  For  example :  Sections  5  and  6  require  the  clerk 
of  the  court  to  give  at  least  90  days'  notice  of  the  petition  by  pub- 
lic posting,  showing,  among  other  things,  the  date,  as  nearly  as  may 
be,  for  the  final  hearing  of  the  petition,  and  the  names  of  the  witness- 
es whom  the  applicant  expects  to  summon  in  his  behalf.  This  notice 
is  required  to  be  given  "immediately  after  filing  the  petition."  The 
court  is  required  to  fix,  by  rule  of  court,  stated  days  for  hearing  such 
petitions,  and  final  action  thereon  may  be  had  only  on  such  stated 
days.  Provision  is  also  made  for  issuing  subpoenas  for  the  witnesses 
to  appear  upon  the  day  set  for  final  hearing;  and  by  section  11  the 
United  States  is  given  the  right  to  appear  before  the  court  for  the 
purpose  of  cross-examining  the  petitioner  and  the  witnesses   pro- 
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duced  in  support  of  the  petition  concerning  any  matter  affecting  the 
right  to  admission  to  citizenship,  together  with  the  right  to  call  wit- 
nesses, produce  evidence,  and  be  heard  in  opposition  to  the  granting 
of  citizenship.  These  provisions  are  inconsistent  with  the  idea  that 
the  petition  could  be  filed  nearly  two  years,  if  desired,  previous  to  a 
date  when  hearing  could  possibly  be  permitted. 

It  is  clear,  to  my  mind,  that  the  proceedings  for  admission  to  citi- 
zenship, involving,  as  they  do,  the  formal  filing  of  a  petition  in  court, 
notice  to  and  opportunity  to  be  heard  by  an  opposite  party,  and  a  ju- 
dicial hearing,  necessarily  contemplate  that  the  applicant  is  entitled 
to  the  decree  sought  at  the  time  of  application  therefor.  As  said  by 
Judge  Dallas,  in  Re  Bodek  (C.  C.)  63  Fed.  814  (in  construing  the 
previously  existing  naturalization  act) : 

''An  applicant  for  naturalization  then  is  a  suitor,  who  by  his  petition  in- 
stitutes a  proceeding  in  a  court  of  justice  for  the  judicial  determination  of  an 
asserted  right  Every  such  petition  must,  of  course,  allege  the  existence  of  all 
facts  and  the  fulfillment  of  all  conditions  upon  the  existence  and  fulfillment  of 
which  the  statutes  which  confer  the  right  asserted  have  made  It  dependent" 

The  petition  in  the  case  under  consideration  showed  on  its  face  that 
two  years  had  not  elapsed  between  the  declaration  of  intention  and 
the  making  or  filing  of  the  petition. 

It  is  true  there  is  at  first  sight  an  apparent  inconsistency  between 
the  requirement  in  the  first  subdivision  of  section  4,  that  the  decla- 
ration of  intention  must  be  made  "two  years  at  least  prior  to  his  ad- 
mission," and  the  requirement  of  the  second  subdivision,  that  the 
petition  for  citizenship  be  made  and  filed  "not  less  than  two  years 
*  *  *  after  he  has  made  such  declaration  of  intention" ;  but  there 
is  no  necessary  inconsistency,  and  by  the  construction  I  have  adopted 
effect  can  be  given  both  provisions,  while  the  construction  sought 
by  respondent  would  not  give  effect  to  the  express  provision  of  the 
second  subdivision. 

Is  the  provision  in  question  mandatory?  Section  4  declares  that  the 
alien  may  be  admitted  to  citizenship  in  the  manner  provided  by  the 
act,  "and  not  otherwise";  and  section  15  makes  express  provision 
for  canceling  certificates  of  citizenship  when  illegally  procured.  The 
respondent  does  not  lose  his  right  of  citizenship  by  making  applica- 
tion too  early,  but  is  permitted  to  make  new  petition  therefor,  and 
without  a  new  declaration  of  intention.  I  am  constrained  to  hold  tihat 
the  explicit  language  of  the  statute,  forbidding  the  filing  of  petition 
in  less  than  two  years  after  the  making  of  declaration  of  intention, 
is  mandatory.  Being  mandatory,  the  failure  to  comply  with  it  is  ju- 
risdictional. It  follows  that  the  proceedings  which  resulted  in  the 
certifkates  of  citizenship  were  without  junsdiction,  and  the  certifi- 
cates must  be  canceled 

An  order  for  cancellation  will  accordingly  be  made. 
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CHURCH  COOPERAGE  CO.  et  al.  T.  PINKNET  et  aL 
(District  Court,  S.  D.  New  York.     August  6,  1908.) 

1.  SHiPPiwo— Chabteb  Pabtt— Damage  fbom  Odob. 

A  charter  party,  reciting  that  the  vessel  is  carrying  creosote  on  the 
preliminary  voyage,  also  contained  the  printed  clause  that  the  vessel 
•*8hall  be  tight,  staunch,  strong,  and  in  every  way  fitted  for  the  voyage, 
with  a  written  hisertion,  "Vessel  agrees  to  have  holds  as  clean  as  pos- 
sible." Eeld  that,  where  the  vessel  had  been  so  cleaned,  the  charterer 
could  not  recover  for  the  impregnation  of  shocks  by  the  odor  of  creosote, 
which  rendered  them  unfit  for  wine  casks. 

2.  Release— CowsTBUCTioN  and  Opeeation. 

Where  some  of  the  discharged  cargo  came  out  with  stains  and  external 
damage,  and  a  compromise  was  made  by  deducting  $100  from  the  freight, 
which  was  acknowledged  by  a  receipt  "In  full  settlement  of  our  claim 
for  damage  to  cargo  delivered  in  bad  condition,"  such  receipt  did  not 
release  a  claim  for  odor  or  taint  that  was  not  discovered  until  afterward. 

In  Admiralty.    Final  hearing.    Action  for  breach  of  charter  party 
and  damage  to  cargo. 

The  libelants  sued  upon  a  charter  party  made  to  the  Gulf  Cooperage  Com- 
pany to  recover  $35,000  alleged  damages  to  a  cargo  of  shooks  shipped  on  the 
bark  Alexandra  at  Galveston  for  a  voyage  to  Buenos  Ayres.  The  charter 
.  party  recited  that  the  bark  was  "reported  sailed  from  Glasgow  January  10th, 
for  Port  Arthur,  Tex.,  with  cargo  of  creosote.**  It  had  also  the  usual  printed 
provision  that  the  vessel  "shall  be  tight,  staunch,  strong,  and  in  every  way 
fitted  for  the  voyage."  The  cargo  was  "to  be  not  exceeding  40,000  whisky 
barrel  shocks,  and  heads  In  bundles,  and  265  net  tons  hoop  iron  packed 
flat  in  bundles."  The  latter  part  of  the  charter  party  had  a  written  insertion: 
"Vessel  agrees  to  have  holds  as  clean  as  possible."  Evidence  was  given  that 
the  bark  had  been  cleaned  by  the  master  and  shore  laborers,  and  that  one 
Thompson,  the  secretary  and  treasurer  of  the  Gulf  Cooperage  Company,  then 
accepted  the  ship  and  supervised  the  loading  of  the  cargo.  Afterward  he  re- 
quired a  portion  of  the  between-deck  planking  to  be  removed,  which  was  done, 
and  the  loading  was  then  resumed  and  completed  without  further  objection. 
The  vessel  made  the  voyage,  and  discharged  the  cargo  in  apparent  good  order, 
except  that  a  few  bundles  of  shooks  came  out  stained.  Upon  settlement  of  the 
freight,  a  compromise  was  made  by  deducting  $100,  which  was  acknowledged 
by  a  receipt  '*in  full  settlement  of  our  claim  for  damage  to  cargo  delivered  in 
bad  condition."  It  was  alleged  that,  after  the  shooks  had  been  sold  and 
had  been  made  up  into  wine  barrels,  the  wine  showed,  a  flavor  of  creosote,  so 
that  the  purchasers  returned  many  of  them  as  unfit  for  wine  caska. 

Convers  &  K^irlin,  for  libelants. 

Wing,  Putnam  &  Burlingham,  for  respondents. 

-  HOUGH,  District  Judge  (after  stating  the  facts  as  above).  Two 
legal  questions  are  presented  by  the  pleadings :  (1)  The  effect  of  the 
release  executed  at  Buenos  Ayres ;  and  (2)  the  meaning  of  the  phrase 
of  the  charter,  "Vessel  agrees  to  have  holds  as  clean  as  possible,"  taken 
in  conjunction  ^1)  with  the  recital  of  the  same  document,  that  the 
Alexandra  was  at  the  date  of  hiring  en  route  for  Port  Arthur  with  a 
cargo  of  creosote,  (2)  with  the  warranty  that  she  was  in  every  way 
fitted  for  the  voyagfe  contracted  for,  and  (3^  with  the  warranty  of  fit- 
ness and  seaworthmess  implied  by  law.  The  release  does  not,  in  my 
opinion,  cover  the  claim  in  suit,  which  is  not  for  breakage,  rust,  or 
stains  even  of  creosote,  but  for  the  loss  of  practically  the  entire  cargo 
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of  Wine  casks,  as  receptacles  for  wine,  because  pf  an  impregnation  by 
creosote  odor,  undiscovered  and  unsuspected  when  the  daim  was  ad- 
vanced for  which  the  release  was  executed. 

As  to  the  second  query,  it  is  dear  that  the  charter  party  warranty 
adds  nothing  to  the  warranty  implied  by  law,  even  if  the  former  hi 
not  always  referable  to  the  date  of  contract  or  time  of  sailing  for 
loading  port,  as  suggested  by  Mr.  Carver  in  his  comments  on  Stanton 
V.  Richardson.    It  is  enough  for  this  case  that : 

"Where  there  is  a  contract  to  carry  goods  in  a  ship,  there  is,  in  the  absence 
of  any  stipulation  to  the  contrary,  an  implied  engagement  on  the  part  of  the 
person  so  uudertaking  to  carry  that  the  ship  is  reasonably  fit  for  the  purposes 
of  such  carriage."    Tattersall  y.  Nat  S.  S.  Ck>.,  12  Q.  B.  D.  300. 

That  no  such  stipulation  is  to  be  inferred  from  common  knowledge 
of  the  fact  that  on  a  previous  voyage  the  vessel  had  carried  cargo 
naturally  tending  to  render  her  unfit  for  her  next  engagement  is 
plainly  hdd  by  The  Lizzie  W.  Virden  (C.  C.)  11  Fed.  910,  and  The 
Carlotta,  9  Ben.  1,  Fed.  Cas.  No.  2,413. 

The  question  remains,  then,  whether  the  special  proviso  about  dean- 
ing  holds  is  a  limitation  of  warranty.  I  am  inclined  to  think  it  is,  be- 
cause it  is  only  by  so  construing  the  phrase  that  any  meaning  can  be 
given  it.  If  the  ship,  after  fulfilling  her  engagement  of  unusual  clean- 
liness, is  still  held  to  a  complete  absence  of  creosote  odor,  then  the 
meaning  of  the  charter  party  would  be  exactly  the  same,  with  or  with- 
out a  sentence  obviously  inserted  solely  on  account  of  the  known 
creosote  cargo  and  its  known  characteristics.  In  this  discussion  it  is 
assumed  that  a  warranty'  of  "reasonable  fitness"  is  broken  by  giving 
to  barrel  staves  a  creosote  flavor  only  discoverable  by  chemical  analysis, 
or  by  filling  the  barrels  with  a  delicate  alcoholic  fluid,  viz.,  wine,  al- 
though the  wine  drinker  can  only  discover  the  taint  by  taste,  not  by 
smell.  I  do  not  assent  to  this  assumption,  but  it  is  not  necessary  to 
pursue  the  subject. 

Whether,  however,  the  construction  of  the  charter  and  its  warranties 
to  which  I  incline  be  right  or  not,  it  is  to  me  entirely  clear  that  libel- 
ants are  estopped  from  asserting  the  claim  in  suit.  The  more  im- 
portant witnesses  on  this  point  were  examined  before  me.  Both  in 
open  court  and  by  deposition  Ubelants  have  sought  to  minimize  the 
powers,  importance,  and  authority  of  one  Thompson,  Who  offered  the 
cargo  to  the  Alexandra  at  Galveston.  This  insistence  has  not  increased 
faith  in  the  witnesses  who  so  unanimously  hold  that  Thompson 
had  nothing  to  do  with  the  loading  of  the  ship.;  for,  if  anything  can 
be  proven  by  human  evidence,  it  is  that  Thompson  practically  refused 
to  load  further  cargo  unless  the  'tween-decks  were  removed,  and,  in 
short,  exercised  all  the  authority  that  inhered  in  the  secretary  and 
treasurer  of  the  chartering  company.  Decision  is  not  grounded  on 
Thompson's  actions;  but  this  endeavor  to  explain  away  or  deny 
Thompson  has  induced  me  to  believe  rather  those  who  are  truthful 
regarding  him  or  know  him  not. 

I  am  therefore  of  opinion  that  when  this  charter  was  made  it 
was  not  divulged  to  respondents  that  the  staves  were  to  be  made  into 
wine  casks;   that  as  soon  as  this  became  known  to  respondents  they 
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offered  to  cancel  the  charter;  that  libelants'  representatives  in  New 
York,  after  consideration,  concluded  to  rely  on  the  cleaning  process 
and  to  "take  their  chances";  that  the  holds  of  the  Alexandra  were 
madei  as  clean  as  possible,  short  of  taking  the  ship  apart ;  and  that  she 
finally  sailed  only  when  her  condition  was  entirely  satisfactory  to 
Thompson,  who  had  ample  authority  to  withhold  all  cargo,  if  the  holds 
were  not  satisfactory. 
For  these  reasons  the  libel  is  dismissed,  with  costs. 


SIM  y.  EDENBORN. 

ALDER  y.  SAMBw 

(Olrcmt  Court,  EL  D.  New  York.    August  6,  1908.) 

nAUD— Fbaudulsnt  Rkpbesentations—Rehedt. 

A  plaintiff,  who  with  others  entered  into  an  agreement  with  a  promoter 
to  form  a  syndicate  to  purchase  stock  of  a  corporation,  which  agreement 
was  carried  out  and  the  stoclc  purchased,  cannot,  on  the  ground  that  the 
promoter  made  fraudulent  representations,  rescind  the  agreement  and  on 
a  tender  of  the  stock  to  him  maintain  an  action  at  law  in  tort  against 
him  alone  to  recover  the  money  paid  in ;  but  his  remedies  are  limited  to 
an  action  against  the  promoter  to  recover  damages  for  the  fraud,  in 
which  the  value  of  his  stock  must  be  taken  into  account,  or  to  a  suit 
for  rescission,  to  which  the  corporation  and  other  members  of  the  syndi- 
cate are  necessary  parties. 

At  Law.    On  demurrers  to  complaints. 

Theron  G.  Strong  and  Theron  R.  Strong,  for  plaintiffs. 
Martin  W.  Littleton  (Fredk.  Allis,  of  counsel),  for  defendant 

CHATFIELD,  District  Judge.  The  plaintiff  in  each  of  the  above 
actions  entered  into  ?m  agreement  with  the  defendant  upon  the  15th 
day  of  April,  1902,  by  which  the  plaintiff  agreed  to  join  a  syndicate  to 
purchase  certain  industrial  stocks.  The  defendant,  with  two  other  in- 
dividuals, were  named  in  this  agreement  as  managers  of  the  syndicate, 
and  the  plaintiff  Alder  subsequently  carried  out  his  part  of  the  con- 
tract, paid  the  sum  of  $10,136.08  upon  the  17th  day  of  December, 
1902,  and  about  January  1,  1903,  received  a  certificate  for  shares  in 
one  of  the  companies  purchased.  The  plaintiff  Sim  is  the  assignee 
of  a  number  of  individuals,  who  likewise  entered  into  an  agreem'ent 
with  the  defendant  with  relation  to  the  same  s)nndicate  transaction. 
Each  of  the  assignors  of  the  plaintiff  Sim  paid  the  amount  of  their 
subscriptions  and  received  their  stock,  and  ^  it  is  now  alleged  on  behalf 
of  each  plaintiff  that  Alder  and  Sim,  and  Sim's  assignors,  were  in- 
duced by  fraudulent  representations  of  fact  to  make  the  agreement 
aforesaid.  The  plaintiffs  further  allege  that  the  defendant  performed 
certain  acts  and  did  certain  things  in  managing  the  syndicate,  with 
the  idea  of  continuing  the  deception  of  the  plaintiffs  and  the  other 
subscribers,  and  that  the  plaintiffs,  as  soon  as  they  discovered  the  al- 
leged fraud  and  deceit  on  the  part  of  the  defendant,  notified  the  de- 
fendant of  an  election  to  rescind  their  subscriptions,  offered  to  return 
to  the  defendant  the  certificates  of  stock  which  they  had  received,  and 
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demanded  payment  of  the  amount  advanced,  which  demand  has  been 
refused,  and  which  tender  of  stock  has  been  kept  good. 

The  plaintiff  in  each  of  the  actions,  therefore,  asks  for  judgment 
for  tlie  amount  of  the  subscription,  with  interest  from  the  date  of  pay- 
ment, and  the  defendant  in  each  case  has  demurred  on  three  grounds, 
which  must  be  considered:  First,  that  there  is  a  defect  of  parties,  in 
that  the  co-syndicate  managers  are  not  made  defendants;  second, 
that  the  corporation  whose  stock  was  transferred  is  not  made  a  party 
defendant;  and,  third,  that  the  plaintiff  in  each  case  has  included  in 
one* cause  of  action  the  allegations  of  an  action  in  equity  to  rescind  a 
contract  and  allegations  in  an  action  at  law  to  recover  dapiages  for 
fraud  and  deceit.  The  plaintiff  in  each  case  has  met  this  demurrer 
by  contending  that  his  action  is  properly  brought  against  the  individual 
who  made  the  false  representations  of  fact,  and  who  has  perpetrated, 
as  he  alleges,  the  fraud  upon  him.  He  claims  that  he  is  entitled  to 
rescind  the  contract  and  demand  restitution  at  the  hands  of  this  person, 
and  at  the  same  time  contends  that  his  action  is  not  in  equity  for  re- 
scission of  the  contract,  but  is  an  action  at  law,  sounding  in  tort, 
based  upon  a  rescission,  for  damages  equal  in  amount  to  the  sum 
which  the  plaintiff  in  each  casje  paid,  tendering  at  the  same  time  to 
that  plaintiff  the  consideration  which  he  received. 

But  one  question  involved  in  this  idea  need  be  considered,  and  that 
is  whether  in  the  case  of  a  syndicate,  or  the  carrying  out  of  a  promo- 
tion agreement  to  form  a  syndicate,  rescission  can  be  relied  upon, 
restitution  offered,  and  the  original  payment  demanded  back,  in  an 
action  at  law  against  the  individual  who  acted  as  promoter  or  agent. 
The  plaintiff  could  unquestionably  have  sued  for  damages  for  the 
fraud,  if  fraud  existed.  He  could  have  brought  various  actions  look- 
ing towards  the  disaffirmance  of  the  agreement  which  he  made  upon 
going  into  the  syndicate,  if  he  could  show  a  cause  of  action.  None  of 
these  latter  suits  have  been  attempted.  In  aijy  of  them  the  other 
persons  interested  in  the  syndicate  and  the  corporation  with  respect 
to  which  the  syndicate  was  formed  would  necessarily  have  been  par- 
ties ;  but  the  plaintiff  in  each  case  contends  that  he  is  not  suing  upon 
a  disaffirmance  of  his  agreement  with  the  o^ers  in  the  S3mdicate,  but 
is  suing  in  tort,  upon  a  rescission  of  his  original  agreement  to  enter 
into  a  syndicate,  which  agreement  was  a  personal  contract  with  the 
defendant.  It  is  believed  that  the  action  cannot  be  maintained  in  its 
present  form.  Unless  the  plaintiffs  rescind  their  entire  agreement 
with  all  of  the  individuals  and  with  the  corporation,  alleging  that  they 
have  been  deceived  by  misrepresentations  of  fact  in  going  into  these 
agreements,  the  court  does  not  see  how  the  cause  of  action  can  be  al- 
leged as  other  than  an  action  for  damages  against  the  defendant 
as  an  individual  for  his  alleged  misrepresentations  of ,  fact.  In  such 
an  action  for  damages,  if  the  plaintiff  should  demand  the  entire  amount 
invested,  the  value  of  the  securities  obtained,  if  any,  might  be, an  off- 
set against  the  damage  proved.  So,  too,  the  plaintiff,  while  alleging 
damage,  might  admit,  as  an  offset,  the  stock  obtained,  and  offer  to 
the  defendant  an  election  to  take  the  stock  and  pay  the  entire  amount 
of  damage,  or  to  reimburse  the  plaintiff  for  the  actual  damage,  repre- 
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sented  by  the  amount  invested,  less  the  value  of  the  stock  received, 
and  whatever  profits,  if  any,  could  be  shown  therefrom. 

But  the  precise  action  which  has  been  brought,  in  form  alleging  a 
rescission  of  the  contract  and  demanding  the  return  of  the  money  in- 
vested, while  perhaps  in  effect  capable  of  being  considered  as  a  demand 
for  damages,  less  the  offset  of  the  stock  received,  is  not  so  in  terms, 
and  is  in  form  an  action  not  maintainable  as  an  action  sounding  in  tort, 
and  even,  apparently,  not  an  action  at  law.  The  apparent  fallacy  of  the 
plaintiff's  position  is  contained  in  the  statement  in  his  brief  that : 

•Theae  are  actions  to  recover  moneys  paid  to  the  defendant  pursuant  to 
subscriptions  made  by  plaintiffs  to  a  syndicate  promoted  by  defendant  for 
acquiring  certain  properties,  wliicb  said  subscriptions  were  induced  by  fraud 
and  deceit  practiced  upon  plaintiffs  by  defendant  Upon  the  discovery  of  the 
fraud  and  deceit,  plaintiffs  rescinded  their  subscriptions,  demanded  repayment 
of  the  same,  and  tendered  to  defendant  the  shares  of  stock  received  from  him 
as  representing  the  amounts  subscribed.*' 

This  paragraph  shows  that  the  plaintiff  is  stating  an  action  involv- 
ing the  rescission  of  the  agreement  with  the  other  parties  to  the  syndi- 
cate, while  apparently  endeavoring  to  ^et  forth  a  demand  for  damages 
for  tort 

The  demurrers  will  be  sustained,  with  leave  to  the  plaintiffs  to  amend 
their  complaints  in  accordance  with  this  opinion,  if  they  are  so  ad- 
vised. 


HAGAN  et  al.  v.  GABGO  OF  LUMBER. 
(District  Court,  E.  D.  New  York.    August  6,  1908.) 

1.  Shipping— Dehubraqb. 

Demurrage  cannot  be  recovered  from  a  charterer  for  delay  in  dis- 
charging, due  to  the  refusal  of  the  owner  to  discharge  without  settle- 
ment of  a  prior  claim  for  demurrage  at  the  port  of  loading. 

[Ed.  Note. — Demurrage,  see  notes  to  Harrison  v.  Smith,  14  C.  C.  A. 
657 ;  Randall  v.  Smith,  21  C.  O.  A.  337 ;  Hagerman  v.  Norton,  46  C  O. 
A.  4.] 

2.  Same. 

Under  a  charter  for  the  carriage  of  a  cargo  of  lumber  to  be  loaded  at 
two  ports,  which  required  the  charterer  to  pay  for  the  towage  between  the 
two,  the  time  of  such  towage  cannot  be  charged  in  the  lay  days  for  load- 
ing, nor  the  time  lost  in  obtaining  a  tug  not  due  to  any  default  of  the 
charterer;  but  demurrage  is  recoverable  for  delay  in  loading,  due  to 
the  fact  that  the  cargo  was  different  from  that  specified  in  the  charter. 

3.  Same—Dead  Fbeight— Suit  in  Rem. 

A  claim  for  dead  freight  is  not  recoverable  in  an  action  in  rem  against 
the  cargo. 

4.  Same— EzTBA  Cost  of  Handling  Cargo. 

A  claim  by  a  vessel  owner  for  the  extra  cost  of  handliDg  timber  of 
larger  dimensions  than  that  specified  in  the  charter  can  only  be  recovered 
in  an  action  in  rem  against  the  cargo  in  so  far  as  it  is  a  claim  for  the 
services  of  stevedores  who  would  be  entitled  to  a  lien,  and  is  not  so  recov- 
erable where  the  stevedores  were  furnished  by  the  charterer. 

In  Admiralty. 

James  J.  Macklin,  for  libelants. 
Hyland  &  Zabriskie,  for  claimant. 
163  F.— 42 
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CHATFIELD,  District  Judge.  The  libebnt  has  sued  for  four  dif- 
ferent sets  of  items  arising  out  of  a  charter  party  to  Secure  the  serv- 
ices of  the  schooner  Berks  in  bringing  a  cargo  of  lumber  from  Vir- 
ginia to  New  York.    The  charter  party  is  substantially  as  follows : 

Under  date  of  April  20,  1906,  the  owners  of  the  barge  Berks  agreed 
with  the  Southern  Pine  Timber  Company  to  make  a  voyage  from 
Norfolk  and  Windsow  Shades,  Va.,  to  New  York,  for  which  the  par- 
ty of  the  second  part  agreed  to  furnish  a  cargo  of  "air-dried  pine 
boards  and  Virginia  pine  framing,"  and  to  pay  $3  per  1,000  feet,  with 
free  wharfage  and  shifting  towage,  if  any ;  barge  to  be  towed  from 
Norfolk,  Va.,  to  Windsow  Shades,  and  back  to  Norfolk,  Va.,  at  ex- 
pense of  charterers;  on  loading  and  discharging,  Sundays,  holidays, 
and  rainy  days  to  be  excepted ;  lay  days  to  commence  24  hours  from 
the  time  the  vessel  was  ready  to  receive  or  discharge;  cargo  to  be 
loaded  as  per  usual  custom  for  loading  at  Norfolk  and  Windsow 
Shades,  and  to  be  discharged  as  per  rules  of  the  New  York  Maritime 
Exchange,  with  a  default  of  $30  per  day;  cargo  to  be  received  and 
delivered  alongside  within  reach  of  vessel's  tackle;  lumber  to  be  de- 
livered on  rail  of  barge ;  owners  guarantee  barge  to  insure  at  current 
rate,  etc. 

It  appears  from  the  testimony  that  part  of  the  lumber  was  Virgin- 
ia pine  boards,  and  some  Virginia  pine  framing  of  the  ordinary  char- 
acter; but,  in  addition  to  this  lumber,  a  large  quantity  of  long  and 
heavy  timber  of  green  Virginia  pine,  of  sizes  8"xl0"xl6'  and  intend- 
ed to  supply  a  contract  for  underpinning,  to  be  used  in  building  the 
Brooklyn  Subway,  was  delivered  to  the  vessel.  Such  timber,  the  tes- 
timony shows,  was  of  unusual  dimensions,  was  designed  for  a  special 
purpose,  and  could  not  be  called  "framing,"  in  the  ordinary  mean- 
ing of  that  term.  Considerable  of  the  delay  occasioned  in  loading 
was  caused  by  the  character  of  this  heavy  timber,  and  this  fict  must 
be  considered  later. 

The  four  claims  or  causes  of  action  are  as  follows :  First,  16  days' 
alleged  demurrage  at  the  shipping  port  at  $30  a  day,  or  $480  in  all; 
second,  a  claim  for  dead  freight,  arising  from  the  difference  between 
the  amount  of  freight  charges  for  the  quantity  of  ordinary  framing 
which  could  be  carried,  and  the  amount,  according  to  measurement, 
of  the  heavy  timber  above  specified  (this  difference  is  stated  to  amount 
to  $400) ;  third,  the  extra  expense  to  which  the  vessel  is  claimed  to 
have  been  put  in  loading  and  discharging  this  heavy  timber  (this  item 
is  also  claimed  to  amount  to  $400) ;  fourth,  an  alleged  detention  at 
New  York  of  30  days,  which  at  $30  a  day  demurrage  would  amount 
to  $900. 

Taking  up  the  last  claim  first,  it  would  appear  that  under  the  rules 
of  the  New  York  Maritime  Exchange  the  only  days  for  which  de- 
murrage can  be  charged  were  three  days  at  Smith's  Dock,  Newtown 
creek,  during  which  days  another  schooner  was  lying  at  the  berth. 
One  of  these  days  was  the  4th  of  July,  and  therefore  but  two  days' 
demurrage  can  be  allowed.  The  other  delay  at  the  port  of  New  York 
would  seem  to  have  been  occasioned  by  an  attempt  on  the  part  of 
the  libelant  to  compel  the  allowance  of  his  claim  for  demurrage  at  the 
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port  of  loading,  and  this  cannot  be  made  a  basis  of  damage.  Mur- 
ray V.  George  W.  Jump  Co.  (D.  C.)  148  Fed.  123. 

As  to  the  first  item  of  demurrage,  the  libelant  has  claimed  that  the 
cargo  was  not  furnished  to  him  at  Norfolk  as  fast  as  the  contract 
called  for,  that  he  was  compelled  to  wait  for  a  tug  to  go  to  Windsow 
Shades,  and  in  going  to  Windsow  Shades  and  Norfolk,  and  in  delay 
at  Windsow  Shades  in  obtaining  stevedores.  The  time  of  going  to 
Windsow  Shades  and  getting  back  to  Norfolk  cannot  be  considered 
in  computing  demurrage.  It  was  a  part  of  the  contract  to  take  the 
load  at  each  of  these  places,  and  the  time  in  going  to  Windsow  Shades 
and  returning  therefrom  was,  therefore,  contemplated  as  a  part  of 
the  contract.  The  delay  in  obtaining  a  tug  was  not  the  fault  of  the 
party  of  the  second  part.  The  agreement  was  to  pay  for  jtowage,  and 
this  did  not  include  an  agreement  to  furnish  towage,  Barrett  v. 
Oregon  Ry.  &  Nav.  Co.  (D.  C.)  22  Fed.  452.  There  would  seem  to 
have  been  at  Norfolk  a  delay  chargeable  to  the  party  of  the  second 
part  of  two  out  of  three  days,  May  19th,  22d,  and  23d,  on  which  but 
one  car  load  a  day  was  iumished  to  the  vessel.  At  Windsow  Shades 
one  day  was  lost  in  obtaining  stevedores,  because  of  the  character  of 
the  timber,  and  for  this  day  the  party  of  the  second  part  should  be 
held  responsible.  As  to  the  delay  in  the  actual  time  of  loading  at 
Windsow  Shades,  no  allowance  can  be  made.  The  stevedores  were 
ultimately  furnished  by  the  party  of  the  second  part,  who  was  sup- 
plying the  timber,  and  no  charge  is  made  therefor,  and  the  accept- 
ance of*  this  service  by  the  libelant  would  seem  to  absolve* him  from 
damage  for  the  extra  time  consumed.  Therefore  but  three  days  de- 
murrage should  be  allowed  at  Norfolk  and  Windsow  Shades,  amount- 
ing to  $90. 

As  to  the  second  alleged  cause  of  action,  the  claim  for  dead  freight 
is  not  properly  the  basis  of  an  action  in  rem,  but  is  a  claim  for  dam- 
ages, and  must  be  disallowed. 

The  third  alleged  cause  of  action,  as  to  extra  cost  in  handlin|f  the 
heavy  timber,  can  only  be  made  the  basis  of  an  action  in  rem  m  so 
far  as  it  is  a  claim  for  stevedores'  services.  The  Hattie  Thomas  (D. 
C.)  59  Fed.  297;  The  Seguranca  (D.  C.)  58  Fed.  908.  But  this  claim 
was  a  lien  against  the  cargo  itself  in  favor  of  the  stevedores,  and,  in- 
asmuch as  the  stevedores  were  furnished  by  the  company  offering  the 
timber,  no  extra  expense  therefor  paid  by  the  libelant  has  been  proved. 

The  libelant,  therefore,  may  have  a  decree  for  $90  demurrage  at 
Norfolk  and  Windsow  Shades,  and  $60  demurrage  at  New  York. 
As  to  the  balance  of  his  claim  the  libel  must  be  dismissed. 


HOI/PON  ▼.  HELVirriA-SWISS  FIRE  INS.  00.  OF  ST.  GALL,  SWITZERr- 

LAND. 

(drcalt  Court,  S.  D.  New  York.    August  4,  190&) 

RnCOYAL    OF    OAU8K8-*PSTrnON    FOB    RBMOVAI/— JtTBISDIOTIONAIi    AVEBMBirrfl. 

A  petition  for  remoTal  filed  by  an  alien,  which  alleges  poeitiyely  that 
plaintiff  is  a  citizen  of  one  of  the  states  of  the  United  States,  and  on  in- 
formation and  belief  that  he  is  a  citizen  and  resident  of  the  district,  is 
sofBcient  to  give  th«  federal  court  Jurisdiction  on  the  face  of  the  record. 
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On  Motion  to  Remand  to  State  Court 

Wendell  P.  Barker,  for  plaintiff. 

Wallace,  Butler,  &  Brown  (Charles  M.  Turrell,  of  counsel),  for 
defendant. 

CHATFIELD,  District  Judge.  The  plaintiff  brought  an  action  in 
the  Supreme  Court  of  Kings  county  against  the  defendant,  which  is 
stated  in  the  summons  to  be  a  corporation  of  St.  Gall,  Switzerland. 
This  summons,  with  notice,  was  served,  under  the  laws  of  the  state 
of  New  York,  upon  Hon.  Otto  Kelsey,  Superintendent  of  Insurance, 
and  the  defendant,  having  appeared  specially,  demanded  a  copy  of 
the  complaint.  Subsequently,  this  appearance  having  been  set  aside 
by  the  state  court,  a  general  appearance  was  entered,  and  before  the 
time  to  serve  the  complaint  had  expired  discovery  and  the  inspection 
of  a  contract  between  the  defendant  and  the  Rhine  &  Moselle  Fire 
Insurance  Company  of  Strasburg,  Germany,  was  ordered.  This  or- 
der also  directed  the  deposit  of  the  contract  with  the  clerk  of  Kings 
county  for  inspection,  and  an  appeal  was  taken  from  said  order,  on 
which  appeal  the  order  was  affirmed  and  the  deposit  of  the  contract 
directed  made  within  30  days. 

The  defendant  thereupon  removed  the  case  to  this  court,  upon  a 
petition  containing  a  statement  that  the  plaintiff  "at  the  time  of  the 
commencement  of  said  suit  was,  and  still  is,  a  citizen  of  a  state  of  the 
United  States,  to  wit,  as  your  petitioner  is  informed  and  believes,  a 
citizen  of  the  state  of  New  York,  residing  in  the  Eastern  district 
thereof,"  and  that  the  defendant  "at  the  time  of  the  commencement 
of  said  suit  was,  and  still  is,  a  citizen  of  a  foreign  state,  to  wit,  a  citi- 
zen of  the  republic  of  Switzerland."  The  petition  further  alleges  that 
the  assignor  of  the  plaintiff  (the  plaintiff  being  alleged  to  claim  un- 
der assignment  of  a  chose  in  action)  "was  at  the  time  of  the  com- 
mencement of  this  suit,  and  still  is,  a  citizen  of  a  state  of  the  United 
States,  to  wit,  as  your  petitioner  is  informed  and  believes,  a  citizen 
and  a  resident  of  the  state  of  California." 

The  motion  to  remand  has  been  made  upon  the  ground  that  the  re- 
moval record  does  not  show  that  the  plaintiff  nor  the  plaintiff's  as- 
signor is  a  citizen  of  the  United  States,  as  required  by  Act  March 
3,  1887,  c.  373,  §  1,  24  Stat.  552,  as  amended  by  Act  August  13,  1888, 
c.  866,  §  1,  25  Stat.  433  (U.  S.  Comp.  St.  1901,  p.  508). 

The  defendant  contends  that  the  doctrine  set  forth  by  Ex  parte 
Wisner,  203  U.  S.  449,  27  Sup.  Ct.  150,  51  L.  Ed.  264,  has  been 
amended  or  overruled  by  the  cases  of  In  re  Moore,  209  U.  S.  490, 
28  Sup.  Ct.  585,  706,  52  L.  Ed.  904,  and  Western  Loan  &  Savings 
Co.  V.  Butte  &  Boston  Consolidated  Mining  Co.,  210  U.  S.  368,  28  Sup. 
Ct.  720,  52  L.  Ed.  1101,  so  as  to  make  it  the  law  of  the  United 
States,  under  the  sections  of  the  statute  above  quoted,  that  United 
States  courts  have  jurisdiction  over  all  actions  between  an  alien  and 
citizens  of  the  states,  and  that  an  action  can  properly  be  removed  into 
the  district  containing  the  place  where  the  action  was  instituted,  and 
that  the  strict  construction  of  the  statute  with  relation  to  removals,  as 
interpreted  by  this  court  in  the  case  of  Tierney  v.  Helvetia-Swiss  Fire 
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Insurance  Company  (March  5,  1908)  163  Fed.  82,  has  been  express- 
ly overruled.  Be  this  as  it  may,  that  question  need  not  be  consider- 
ed. This  motion  must  rest  on  whether  the  allegations  of  the  r^emoval 
record  are  sufficient,  and  if  they  are  ambiguous  or  lacking  in  some 
statement  which  the  record  shows  could  be  supplied,  under  the  doc- 
trine in  the  case  of  Kinney  v..  Columbia  Savings,  etc.,  Ass'n,  191  U. 
S.  78,  24  Sup.  Ct.  30,  48  L.  Ed.  103,  whether  amendment  can  be  made. 

The  plaintiff  has  cited  the  cases  of  Wolff  v.  Archibald  (C.  C.)  14 
Fed.  369,  Jones  v.  Adams  Express  Co.  (C.  C.)  129  Fed.  618,  and 
Thompson  v.  Stalmann  (C.  C.)  131  Fed.  809,  to  support  his  conten- 
tion that  a  statement  of  residence  upon  information  and  belief  is  in- 
sufficient, unless  facts  are  shown  by  which  that  statement  can  be  sub- 
stantiated. In  the  present  record  of  removal  the  verification  of  the 
petition  may  have  been  unnecessary.  Street  Railway  Co.  v.  Hart,  114 
U.  S.  660,  5  Sup.  Ct.  1127,  29  L.  Ed.  226;  Removal  Cases,  115  U. 
S.  17,  5  Sup.  Ct  1113,  29  L.  Ed.  319.  But  if  the  necessary  allega- 
tion of  residence  were  not  contained  in  the  petition  and  there  were 
no  verification,  or  if  a  verification  be  added  and  no  sufficient  allega- 
tions are  contained  therein,  it  is  immaterial  whether  the  verification 
be  necessary  or  not. 

The  question  of  alleging  citizenship  upon  information  and  belief 
is  set*forth  at  length  and  with  great  clearness  in  the  case  of  City  of 
Detroit  v.  Detroit  City  Railway  (C.  C.)  64  Fed.  1,  wherein  Judge 
Taft  says  that  the  petition  for  removal  is  in  the  nature  of  an  inter- 
locutory motion,  and  that  by  the  practice  of  the  High  Court  of  Chan- 
cery of  England,  which  by  equity  rule  90  regulates  the  equity  practice 
of  the  Circuit  Courts  in  this  country,  so  far  as  its  rules  may  be  applica- 
ble, parties  were  permitted  "to  submit  at  the  hearing  qi  interlocutory 
motions  affidavits  on  belief,  provided  that  the  facts  were  stated  upon 
which  such  belief  was  founded."  The  statement  of  facts  showing 
jurisdiction  has  always  been  held  necessary.  Brown  v.  Keene,  18 
Pet.  115,  8  L.  Ed.  886;  Martin  v.  Baltimore  &  Ohio  Railroad,  151  U. 
S.  691,  14  Sup.  Ct.  533,  38  L.  Ed.  311 ;   and  many  other  cases. . 

On  the  present  application  the  allegation  upon  information  and 
belief,  and  the  verification,  fail  to  show  facts  from  which  the  conclu- 
sion of  the  petitioner  that  the  plaintiff  and  the  plaintiff's  assignor  are 
citizens  can  be  satisfactorily  inferred,  and  if  these  allegations  stood 
alone  the  motion  to  remand  would  be  granted.  But  the  petitioner  has 
sworn,  not'  on  information  and  belief,  but  as  a  matter  of  positive  state- 
ment, that  the  plaintiff  and  the  plaintiff's  assignors  are  both  citizens 
of  the  United  States.  The  statement  upon  information  and  belief  is 
with  relation  to  the  particular  state  of  which  those  parties  are  citi- 
zens, and  under  the  doctrine  of  the  case  of  Western  Loan  &  Savings 
Co.  V.  Butte  &  Boston  Consolidated  Mining  Co.,  supra,  the  federal 
courts  could  have  jurisdiction;  and  the  Circuit  Court  of  the  United 
States  in  this  particular  district,  being  the  district  within  which  the  ac- 
tion in  the  state  court  was  brought,  would  therefore  have  jurisdiction 
upon  removal,  and  the  papers  upon  which  the  removal  was  had  would 
therefore  seem  to  be  sufficient. 

If  it  should  affirmatively  appear  subsequently  that  the  United  States 
courts  had  no  jurisdiction,  the  case  must  then  be  remanded,  under 
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the  provisions  of  section  2  of  the  act  of  March  3,  1887,  as  amended 
by  the  act  of  August  13,  1888 ;  but  upon  the  present  record  the  mo- 
tion to 'remand  must  be  denied. 


THE  CARACAS. 

(District  Court,  B.  D.  New  York.    August  4,  1908.) 

Shipfihg — Cabbies  of  Passbnoebs— LtIabilitt  fob  Injubt  to  Passbnobb. 

Libelant,  a  passenger  on  a  steamship,  was  sitting  on  the  deck  at  a 
time  when  the  sea  was  rough,  and  to  escape  an  unusually  large  wave, 
which  washed  over  the  deck,  stepped  upon  a  bench  and  rested  his  hand 
upon  a  glass  ventilator  or  skylight,  which  broke  and  his  hand  was  cut 
by  the  glass.  There  was  a  frame,  with  cross-rods,  over  the  sash,  designed 
to  protect  the  glass;  but  the  preponderance  of  the  evidence  showed 
that  it  was  displaced  by  libelant  and  fell  to  the  deck  before  his  injury. 
Held,  that  the  condition  of  the  skylight  was  not  such  af?  to  charge  the 
vessel  with  negligence  which  would  render  it  liable  for  the  injury,  which 
was  entirely  attributable  to  accident 

In  Admiralty. 

William  C.  Reddy,  for  libelant 

Convers  &  Kirlin  Qohn  M.  Woolsey,  of  counsel),  for  claimant* 

CHATFIELD,  District  Judge.  The  libelant  was  injured  in  his  left 
hand,  upon  the  16th  day  of  September,  1906,  while  off  Cape  Hatteras, 
upon  the  steamer  Caracas,  on  a  trip  from  New  York  to  Venezuela. 
The  weather  at  the  time  was  not  stormy,  but  the  sea  was  compara- 
tively rough,  s^nd  not  many  passerfgers  were  upon  deck.  The  libel- 
ant was  seated  in  a  chair  near  a  ventilating  hatchway,  which  was  cov- 
ered by  an  A-shaped  glass  roof  or  skylight,  when  a  somewhat  larger 
wave  than  usual  washed  over  the  dedcs,  and  the  libelant,  attempting 
to  get  out  of  the  way  of  the  wave,  stepped  upon  a  shelf  or  bench, 
running  alongside  of  this  ventilator  or  skylight,  and  rested  his  weight 
upon  his  left  hand  upon  the  glass  of  the  sl^light  This  glass;  which 
was  ordinarily  thick  window  glass,  with  woven  wire  imbedded  there- 
in, broke,  and  cut  quite  severely  the  libelant's  left  hand.  There  is 
some  evidence  to  indicate  that  the  libelant's  treatment  of  his  hand  did 
not  induce  healing ;  but,  in  general,  the  condition  of  the  hand  is  due 
to  the  accident  and  the  hand  seems  to  have  some  permanent 
injury,  as  well  as  disfigurement.  It  may  be  remarked  that  the  libel- 
ant is  right-handed,  and  therefore  has  not  lost  any  facility  in  th^  use 
of  the  hand  with  which  he  writes. 

The  steward  of  the  vessel  testifies  that  a  short  time  before  the  ac- 
cident he  closed  the  various  frames  of  the  skylight  at  which  the  ac- 
cident occurred.  These 'frames  were  suspended  by  hinges  from  the 
ridge,  and  they  were  worked  up  and  down  by  a  ratchet  or  cog  lever, 
and,  when  closed,  the  sides  of  the  skylight  occupied  a  position  at  an 
angle  of  about  45  degrees.  Over  the  four  panes  of  glass  in  each 
sash  of  this  skylight  rested  a  square  frame,  with  a  middle  bar  equip- 
ped with  11  cross-rods  about  the  size  of  a  lead  pencil,  but  far  enough 
apart  to  permit  the  insertion  of  a  person's  hand.    The  libelant  testi- 
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fied  that  this  protecting  frame  was  missing  from  the  sash  of  the 
skylight  nearest  to  where  he  was  sitting.  The  steward  testified  that 
the  frame  was  there  when  he  closed  the  sash,  and  that  the  buttons, 
two  at  the  bottom  and  one  at  the  top,  were  turned  over  the  sash, 
so  that  it  could  not  be  lifted  out  without  disturbing  these  buttons. 
The  second  officer  of  the  vessel  testifies  that  immediately  after  the 
accident  he  found  this  particular  frame  upon  the  deck  of  the  vessel, 
within  a  few  feet  of  where  the  libelant  had  been  sitting,  and  the 
operator  of  the  wireless  telegraph  upon  the  vessel,  who  had  been 
lying  or  sleeping  some  18  or  20  feet  away,  alongside  of  the  rail  or 
gunwale,  claims  to  have  seen  the  occurrence,  and  testifies  that  the 
libelant  drew  up  his  feet  to  avoid  the  wave,  and  upon  leaning  over, 
in  order  to  climb  u^n  the  hatchway,  seized  the  protecting  frame  with 
his  left  hand,  that  it  came  loose  and  fell  upon  the  deck,  and  that  the 
libelant  then  made  a  second  effort  to  get  upon  the  hatchway,  when  his 
left  hand  broke  through  the  unprotected  glass,  with  the  result  indicat- 
ed. The  doctor  was  immediately  called  to  dress  the  wound,  and  the 
subsequent  treatment,  as  has  been  stated,  need  not  be  considered. 

A  serious  contradiction  has  arisen  from  the  testimony  of  the  libel- 
ant and  anotJier  passenger,  to  the  effect  that  the  carpenter  *  placed 
some  canvas  over  the  opening,  which  was  not  repaired  for  some  time, 
while  the  second  officer  and  the  carpenter  of  the  vessel  deny  such 
an  occurrence,  and  allege  that  the  glass  was  replaced  in  the  ordinary 
course  of  affairs,  and  no  canvas  used.  The  burden  being  upon  the 
libelant,  and  there  being  no  apparent  reason  why  the  carpenter  should 
misstate  occurrences  after  the  accident  (which  idea  applies  as  well 
to  the  testimony  of  the  second  officer),  it  must  be  assumed  that  the 
libelant  and  his  fellow  passenger  were  mistaken  in  their  recollection 
that  the  ^lass  was  repaired  with  canvas.  But  this,  as  has  been  said, 
while  serious  as  a  contradiction,  is  immaterial  to  the  question  of  li- 
ability. 

It  would  seem  that  if  the  libelant,  in  order  to  avoid  the  discomfort 
of  a  wetting,  attempted  to  climb  upon  the  skylight,  and  thereby  pull- 
ed the  protecting  frame  from  the  glass,  and  then  leaned  upon  the 
glass,  no  liability  should  rest  upon  the  vessel.  Certainly  no  negli- 
gence can  be  imputed  for  an  occurrence  happening  in  this  manner  and 
imder  such  circumstances.  The  testimony  of  the  ship's  officers,  and 
of  every  one  connected  with  the  matter,  is  that  the  rods  in  the  pro- 
tecting frame  were  not  of  sufficient  strength  to  hold  a  person  leaning 
his  full  weight  upon  one  hand,  or  planting  a  foot  upon  the  frame. 
But  the  libelant  charges  that  the  accident  happened  when  the  frame 
was  not  in  place,  and  therefore  the  question  as  to  whether  the  frame 
was  sufficiently  heavy  to  protect  a  person  from  falling  need  not  be 
considered.  The  skylight  was  not  intended  as  a  place  upon  which 
to  sit,  nor  to  climb,  and  the  frame  was  designed  to  protect  the  glass 
from  objects  of  any  sort  which  might  fall  thereon.  It  cannot  be 
considered  negligence  to  have  not  anticipated  that  this  frame  could 
be  pulled  from  its  place  by  a  man  of  ordinary  size,  when  tossed 
around  by  the  motion  of  the  ship,  or  slipping  back  under  the  effect  of 
an  extraordinary  wave.  Such  an  occurrence  is  an  accident  pure 
and  simple. 
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As  to  the  libelant's  contention  that  the  frame  was  not  upon  the 
glass,  it  need  only  be  said  that  the  burden  of  proof  has  not  been  sus- 
tained, and  in  fact  the  testimony  of  the  various  witnesses  above  re- 
cited would  indicate  that  the  frame  was  dislodged  before  Mr,  Chase 
could  realize  the  condition  of  the  surface  upon  which  he  was  resting. 

The  claimant  argues  that  the  libelant  was  guilty  of  contributory 
negligence  in  climbing  upon  a  glass  near  which  he  had  been  sitting 
for  some  time,  and  where  he  might  have  seen  that  the  glass  was  un- 
protected, as  he  charges  this  to  have  been ;  but  no  contributory  neg- 
ligence can  be  imputed  to  a  person  acting  under  such  circumstances 
that  no  time  is  given  within  which  to  form  a  proper  judgment  as  to 
the  risk.  Further,  the  court  is  unwilling  to  decide,  when  unnecessary, 
that  a  vessel  need  not  in  any  way  protect  a  skylight  upon  the  fre- 
quented portions  of  the  main  deck  of  a  vessel,  at  a  level  below  the 
waist  of  the  ordinary  person,  and  where  any  fall  might  precipitate 
a  person  through  the  skylight. 

But  upon  the  entire  testimony  there  is  no  need  of  considering  that 
situation,  and  the  libel  must  be  dismissed. 


In  re  SACHAROFF  ft  KLiEJINOB^ 
(District  Court,  B.  D.  New  York.    July  81,  190&) 

BANKBTTFTOT—SSTTINa   ASIDE   COHPOSITIOTT— INTEREST   OF   GBEDITOBi. 

A  motion  to  set  aside  a  compo.sition  by  a  bankrupt  should  be  denied, 
notwithstanding  the  fact  that  it  was  shown  that  some  creditors  frandn- 
lently  obtained  notes  for  more  than  their  pro  rata  share  oi  their  debts, 
where  the  applicant  for  thfe  order  also  obtained  a  preference,  and,  be- 
cause of  the  fact  that  the  bankrupt  had  been  unable  to  pay  the  composi- 
tion  notes,  new  proceedings  in  bankruptcy  had  been  instituted  against 
him,  in  which  the  innocent  creditors  could  be  best  protected  by  the  dis- 
allowance of  the  fraudulent  claims. 

In  Bankruptcy.    On  motion  to  set  aside  composition. 

Frank  L.  Entwisle,  for  petitioner. 
Walter  T.  Kohn,  for  bankrupts. 
Engel  Bros.,  for  creditors. 

CHATFIELD,  District  Judge.  The  bankrupts  were  originally  ad- 
judicated upon  a  voluntary  petition  filed  November  14,  1907.  A  com- 
position was  effected  on  the  basis  of  10  per  cent,  cash  and  two  notes 
of  10  per  cent,  each,  making  30  per  cent,  in  all,  and  the  property  re- 
leased to  the  bankrupts  on  March  27,  1908.  The  expenses  of  the 
bankruptcy  proceedings  were  also  paid  by  the  bankrupt,  and  the  first 
of  the  two  series  of  notes  have  fallen  due  and  have  not  been  paid.  It 
now  appears  that  one  Emanuel  Strauss  advanced  money  to  Sacharoff 
with  which  to  make  the  first  payment  of  10  per  cent.,  and  that  Sach- 
aroff made  an  independent  agreement  with  Strauss,  which  he  has  been 
unable  to  perform,  and  by  reason  of  which  failure  Strauss  has  not 
advanced  to  Sacharoff  the  necessary  money  to  meet  the  notes  as  they 
became  due. 
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A  second  petition  in  bankruptcy  was  thereupon  filed  by  E.  Reis  & 
Co.,  J.  Vroom  Roscoe,  and  the  Primrose  Tapestry  Company,  upon  the 
30th  day  of  June,  1908.  This  petition  was  verified  by  Carl  Reis,  as 
president  of  E.  Reis  &  Co.,  a  corporation,  by  J,  Vroom  Roscoe  indi- 
vidually, and  by  J.  Vroom  Roscoe,  as  agent  pf  the  Primrose  Tapestry 
Company,  and  this  second  petition  in  bankruptcy  contains  the  allega* 
tion  that  a  fraudulent  assignment  had  been  made  by  the  alleged  bank- 
rupts, while  insolvent,  to  Emanuel  Strauss,  with  intent  to  hinder,  de- 
lay, and  defraud  their  creditors,  and  with  the  intent  to  prefer  said 
Strauss.  The  amounts  of  the  claims  of  each  of  these  creditors  set 
forth  in  the  second  petition  are  the  same  amounts  proven  by  them  in 
■  the  original  proceeding  in  bankruptcy,  and  a  payment  of  10  per  cent, 
on  each  claim  is  admitted.  These  daims  are  followed  by  this  para- 
graph: 

"That  no  part  of  said  sums  has  been  paid,  excepting  as  aforesaid,  and  that 
the  aUeged  baniuiipts  have  no  set-offs,  counterclaims^  or  defenses  thereto  in 
law  or  equity." 

The  petition  as  drawn  contained  the  names  of  " Weinreb 

and  Weinreb,   copartners   composing  the   firm  of   Weinreb 

Bros." ;  but  these  names  were  stricken  out  and  the  name  of  the  Prim- 
rose Tapestry  Company  written  wherever  necessary,  and  neither  of 
the  members  of  the  firm  of  Weinreb  Bros,  joined  in  the  petition  as 
filed.  On  the  1st  day  of  July,  1908,  one  Jacob  Weinreb,  a  member 
of  the  firm  of  Weinreb  Bros.,  obtained  an  order  from  this  court  di- 
recting the  bankrupts  to  show  cause  why  the  composition  should  not 
be  set  aside  for  fraud,  upon  allegations  that  the  compromise  was  ob-. 
tained  by  statements  that  all  of  the.  creditors  were  to  share  equally, 
and  that  since  the  entry  of  the  order  of  composition,  and  within  a 
few  hours  prior  to  the  obtaining  of  the  order  to  show  cause,  Weinreb 
had  discovered  that  the  statements  of  the  bsmkrupts  were  false,  in  that 
the  bankrupts  had  preferred  several  creditors,  including  the  Matred 
Mills  and  J.  Vroom  Roscoe,  who  had  received  40  per  cent,  of  their 
claim,  instead  of  30.  The  petitioif  contains  the  further  allegation  that 
Weinreb  had  relied  upon  the  representations  of  the  bankrupts,  and 
would  not  have  accepted  the  compromise  if  he  had  known  the  exact 
situation.  The  petitioner  asks  that  the  composition  be  vacated,  and 
the  proceeding  reinstated,  and  the  property  returned  fo  the  trustee  for 
distribution. 

An  answer  has  been  interposed  by  the  bankrupts,  den)dng  the  alle- 
•  gations  of  fraud,  also  alleging  that  Weinreb  had  knowledge  of  what- 
ever had  transpired  prior  tb  the  acceptance  of  the  offer  of  composi- 
tion, and  that  Weinreb  had  himself  obtained  certain  property  which 
must  be  considered  a  preferential  payment,  and  was  therefore  not  ask- 
ing for  the  statutory  relief  in  the  nature  of  the  action  of  a  court  of 
equity  when  himself  free  from  wrongdoing. 

The  testimony  need  not  be  discussed  at  length.  It  appears  that  Ros- 
coe received  promissory  notes  to  the  extent  of  $160,  partly  as  com- 
missions or  payment  for  his  time  in  obtaining  other  creditors  to  sign 
the  composition  agreement,  and  partly  as  an  extra  pa)mient  on  account 
of  his  principal,  although  the  bankrupts  allege  that  they  understood 
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the  entire  amount  of  these  notes  was  for  the  compensation  of  Roscoe, 
in  the  form  of  commissions.  Under  either  aspect  of  the  matter,  Mr. 
Roscoe  was  committing  a  fraud  upon  the  other  creditors,  inasmuch 
as  in  a  second  involuntary  petition  he  alleges  that  the  claims  were 
his  own,  and  has  now  testified  that  he  held  them  by  assignment.  Carl 
Reis,  who  verified  the  second  petition  in  bankruptcy,  admitted  upon 
the  stand  that  through  transactions  with  his  partner,  of  which  he  had 
more  or  less  knowledge,  his  firm  had  received  notes  covering  their 
claim  in  full,  and  that  these  notes  had  not  been  paid,  and  were  now  in 
process  of  suit.  Weinreb  testified  on  the  stand  that,  immediately 
preceding  the  original  petition  in  bankruptcy,  he  had  obtained  cer- 
tain gocxls  from  Sacharoflf,  with  the  tacit  or  unwilling  consent  of  • 
Sacharoff  himself,  which  goods  had  been  originally  purchased  from 
Weinreb,  and  were  all  that  could  be  certainly  identified  by  him. 
There  can  be  no  doubt  that  Weinreb  had  knowledge  of  SacharofFs 
insolvency  at  the  time  he  took  these  goods,  and  Weinreb's  relations 
with  Roscoe,  and  with  the  various  creditors  at  the  time  of  the  com- 
position, were  such  that  it  is  impossible  to  consider  him  an  innocent 
party  in' the  matter.  It  may  be  true  that  Weinreb  did  not  learn  of 
the  preferences  to  Roscoe  and  Reis  till  after  the  acceptance  of  the 
composition;  but  Weinreb  is  certainly  not  in  the  position  of  a  cred- 
itor coming  into  this  court  with  his  hands  clean,  and  entitled  to  the 
consideration  due  to  a  deceived  and  innocent  creditor.  It  is  evident 
that  sufficient  fraud  in  the  transaction  itself  is  shown  to  justify  any 
action  by  this  court,  under  the  authority  of  the  statute  as  interpreted 
in  the  case  of  In  re  Roukous  (D.  C.)  128  Fed.  645,  12  Am.  Bankr. 
Rep.  128. 

But  it  must  also  be  considered  whether  the  general  creditors  will 
profit  by  setting  aside  the  compromise,  and  whether  the  fraud  shown 
is  such  that,  if  the  circum^ances  had  been  known  to  the  court  at  the 
time  of  approving  the  compromise,  the  compromise  itself  would  have 
been  rejected  by  the  court,  and  the  amount  deposited  by  the  bank- 
rupt to  effect  this  composition  returned.  It  is  plain  that  the  notes  to 
Roscoe  and  to  the  Reis  Company  ^ere  obtained  by  fraud;  even  the 
mone^  paid  to  Roscoe  as  commissions,  in  view  of  the  fact  that  he  was 
individually  a  creditor,  although  actually  merely  an  assignee,  being 
fraudulent  as  against  tiie  other  creditors. .  These  notes,  unless  in  the 
hands  of  innocent  parties,  should  be  void  as  between  Sacharoflf  and 
the  creditors  to  whom  they  were  given ;  and  it  is  believed  that  in  no 
court  could  the  recipients  of  these  notes  justify  their  claims  to  the 
notes,  if  the  issue  of  fraud  had  been  raised.  Certainly  the  other 
creditors  in  the  bankruptcy  proceeding  are  entitled,  and  were  entitled, 
to  have  the  preferential  payments  set  aside,  and  whatever  money 
might  be  paid  by  Sacharoflf  on  account  of  these  fraudulent  and  pref- 
erential payments  distributed  for  the  benefit  of  the  creditors  generally. 

But  this  result  the  testimony  now  shows  is  impossible,  inasmuch  as 
Sacharoflf  has  been  unable  to  pay  any  notes,  is  to-day  unable  even 
to  carry  out  the  terms  of  the  compromise  which  was  approved  by  the 
court,  and  is  on  the  verge  of  again  being  put  in  bankruptcy,  when 
the  fraudulent  and  preferential  notes  will  be  considered  and  their 
validity  may  be  questioned.    Under  the  circumstances,  it  would  seem 
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that  the  application  to  set  aside  the  composition  should  be  denied. 
The  fraudulent  notes  in  evidence  should  be  declared  void,  so  far  as 
the  bankruptcy  proceeding  is  concerned,  and  the  persons  holding 
them,  unless  they  have  been  transferred  to  an  innocent  holder  for 
value,  should  be  enjoined  from  attempting  to  collect  them,  as 
against  the  other  creditors  of  the  estate.  If  Mr.  Sacharoff  has  suf- 
ficient assets  to  take  care  of  his  obligations  subsequent  to  the  con- 
firmation of  the  composition,  and  to  meet  these  notes,  the  amount 
thereof  should  be  turned  over  to  the  trustee  in  the  original  proceed- 
ing, which  should  be  revived  for  the  purpose,  and  a  dividend  declared  to 
creditors  who  have  been  innocently  imposed  upon.  In  the  meantime 
the  notes  will  be  held  by  the  clerk  as  exhibits  m  this  proceeding,  and 
further  transfer  thereof  prevented. 


THE  PLANTER. 

(District  Ck>urt,  S.  D.  Soutti  Carolina.    July  18,  1908.) 

Admibaltt— EzsounoN  of  Deobeb— Sale  of  Vebsei/— Vacatinq— Inadequaot  * 
OF  Pbice. 

A  court  of  admiralty  has  discretionary  power,  like  a  court  of  equity, 
to  set  aside  or  refuse  to  confirm  a  sale  of  property  made  under  its  process, 
but,  where,  such  sale  was  fairly  made,  after  due  advertisement,  and  there 
was  a  considerable  attendance  of  persons  having  knowledge  of  the 
property,  It  should  not  be  set  aside  on  objection  of  other  parties  Inter- 
ested, who  had  full  opportunity  to  protect  themselves  on  the  ground  alone 
of  Inadequacy  of  price,  or  on  a  later  offer  by  them  of  an  Increased  price. 

In  Admiralty.    On  motion  to  confirm  sale  and  objections  thereto. 

Nathans  &  Sinkler,  for  Consumers' Coal  Co. 

Young  &  Young  and  Von  Koluitz  &  Waring,  for  interveners. 

BRAWLEY,  District  Judge.  Upon  hearing  the  report  of  the 
marshal  of.  this  court  on  the  sale  of  the  steamer  Planter  to  the  Con- 
sumers' Coal  Company  for  the  sum  of  $500,  the  said  company  hav- 
ing been  the  highest  bidder  under  a  writ  of  venditioni  exponas  issued 
out  of  this  court,  a  motion  was  made  by  the  proctors  for  the  Consum- 
ers' Coal  Company  for  a  confirmation  of  said  sale.  On  the  same  day 
the  proctor  who  had  filed  an  intervention  in  behalf  of  seamen  for 
wages  due  brought  to  the  attention  of  the  court  that  the  claims  for 
wages  amounted  to  more  than  $500,  but  no  formal  motion  or  peti- 
tion was  filed.  Inasmuch  as  seamen  are  in  an  especial  degree  wards 
of  the  court,  I  was  unwilling  to  confirm  the  sale  at  and  for  the  sum 
of  $500,  being  of  opinion  that  that  was  an  inadequate  price  without 
some  investigation  as  to  the  circumstances  attending  the  sale,  and  with 
that  view  I  caused  to  be  summoned  all  of  the  proctors  in  the  cause. 
Before  the  date  fixed  for  the  hearing,  a  bid  for  $1,000  an<J  a  bid  for 
$1,500  was  filed  with  the  clerk.  The  parties  bidding,  it  was  under- 
stood, were  parties  who  had  claims  against  the  Planter  for  materials 
or  supplies  furnished.  Upon  the  hearing  affidavits  were  submitted  as 
to  the  circumstances  attending  the  sale,  and  it  appears  that  on  the  day 
of  sale  a  large  crowd  attended  the  same,  among  them  masters  of 
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Steam  tugs  and  other  watercraft  who  had  knowledge  of  the  value  of 
steamers,  and  were  well  acquainted  with  the  steamer  Planter.  The 
day  was  clear,  and  it  does  not  appear  that  there  were  any  circum- 
stances showing  that  there  was  any  effort  to  chill  the  sale ;  the  whole 
proceeding  havmg  been  conducted  regularly,  after  due  advertising. 

That  the  court  has  a  judicial  discretion  in  cases  of  the  kind  is  un- 
doubted, and  it  is  generally  governed  by  the  rules  which  control  the 
courts  of  equity.  The  old  rule  in  chancery  cases  which  obtained  in 
England  for  many  years,  that  until  the  confirmation  the  bidding 
would  be  opened  upon  a  mere  offer  to  advance  the  price  10  per  cent, 
has  been  rejected  in  England,  and  has  never  met  with  much  accept- 
ance in  this  country.  I  have  lately  had  occasion  in  another  case  to 
consider  whether  mere  inadequacy  apart  from  any  circumstances  which 
would  tend  to  raise  a  suspicion  of  fraud,  irregularity,  or  unfairness 
should  of  itself  suffice  to  vitiate  a  sale.  Gross  inadequacy,  such  as 
would  shock  the  conscience  and  be  of  itself  evidence  of  fraud,  has 
been  stated  in  some  cases  to  furnish  sufficient  grounds  for  setting 
aside  sales;  but,  where  there  has  been  no  fraudulent  conduct  on  the 
part  of  the  purchaser,  no  evidence  of  any  combination  to  restrict  the 
'  bidding,  where  the  sale  was  open  and  public,  and  after  being  duly  ad- 
vertised, and  no  lack  of  attendance  of  buyers,  it  seems  to  me  that  it 
would  greatly  impair  confidence  in  judicial  sales  if  the  courts  should 
refuse  to  confirm  a  sale  simply  because  the  price  is  inadequate.  It 
appears  that  since  the  sale  parties  who  were  interested  in  it  have  of- 
fered in  one  case  double  and  in  the  other  case  treble  the  amount  of 
the  bid  of  the  successful  bidder.  No  reason  is  given  by  them  or 
either  of  them  why  they  did  not  attend  the  sale. 

In  Ballanetyne  v.  Smith,  Justice  Brewer  savs  on  page  289  of  205 
U.  S.,  on  page  628  of  27  Sup.  Ct.  (51  L.  Ed.  803) : 

"Something  may  be  said  on  each  side  of  the  question.  On  the  one,  that 
-  a  court  of  equity  owes  a  duty  to  the  creditor  seeking  its  assistance  in  sub- 
jecting property  to  the  payment  of  debts  to  see  that  the  property  brings 
something  like  its  true  value,  in  order  that  to  the  extent  of  that  value  the 
debts  secured  upon  the  property  may  be  paid;  that  It  owes  them  something 
more  than  to  merely  take  care  that  the  forms  of  the  law  are  complied  with 
and  that  the  purchaser  is  guilty  of  no  fraudulent  act.  On  the  other,  that 
it  is  the  right  of  one  bidding  in  good  faith  at  an  open  and  public  sale  to 
have  the  property  for  which  he  bids  struck  off  to  him  if  he  be  the  highest 
and  best  bidder ;  that.  If  he  be  free  from  wrong,  he  should  not  be  deprived  of 
the  benefits  of  his  bid  simply  because  others  do  not  bid,  or  because  parties 
interested  have  done  nothing  to  secure  the  attendance  of  those  who  would 
likely  give  for  the  property  something  nearer  its  value ;  that,  If  the  creditors 
make  no  effort  and  are  willing  to  take  the  (dances  of  a  general  attendance, 
they  have  no  right  to  complain  on  the  ground  that  the  property  did  not 
bring  what  it  should  have  brought" 

It  appears  that  the  bidder  to  whom  the  property  was  knocked  down 
has  a  claim  for  coal  furnished  amounting  to  something  over  $2,000. 
The  proctor  for  the  said  bidder  states  that  he  represents  other  claims 
of  the  sarne  character,  among  them  a  firm  of  which  his  own  brother 
is  a  member.  None  of  these  parties  have  appeared  and  filed  objections 
to  the  confirmation,  and  there  being  no  circumstances  suggestive  of 
fraud,  unfairness,  or  irregularity,  I  am  of  opinion  that  the  sale  should 
be  confirmed,  for  parties  interested  in  sales  made  by  the  courts  should 
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understand  that  it  is  their  duty  to  protect  themselves  at  such  sales. 
Inasmuch,  however,  as  seamen  are  wards  o£  the  court,  and  are  gen- 
erally unable  to  protect  themselves  by  bidding  on  such  sales,  the  sale 
will  be  confirmed  upon  the  condition  that  the  Consumers'  Coal  Com- 
pany shall  pay  into  court  such  sum  in  addition  to  the  amount  of  their 
bid  as  will  suffice  to  pay  all  the  seamen's  wages  which  may  be  justly 
due,  and  the  costsi. 


In  re  BAUGHMAN. 

(District  Court,  D.  South  Carolina.    July  14,  190a) 

Bakkbitptot— CoMiassiONcl  or  Rjsfssbk  ahd  Tbustkb— Pbogekds  or  Mobtqao- 

BD   FBOFKBTT. 

Property  of  a  bankrupt  was  subject  to  a  chatty  mortgage  for  less 
than  |1,000.  The  mortgagee  applied  to  the  referee  for  delivery  of  the 
property  to  him,  whereupon  the  trustee  filed  a  petition  for  an  order  to 
sen  the  property,  showing  that  it  was  appraised  at  $1,585.  No  objection 
being  made  by  the  mortgagee  after  notice  to  him,  such  order  was  made, 
and  the  property  was  sold  by  the  trustee  at  public  aucticm  for  $875v 
which  was  less  than  the  mortgage  debt  The  mortgage  did  not  in  terms 
give  the  mortgagee  the  right  to  take  possession  of  the  property  on  de- 
fault, and  could  only  have  been  foreclosed  by  suit  Held,  that  the  action 
of  the  referee  was  proper,  and  that  the  mortgagee  was  entitled  to  the 
proceeds  only  after  deduction  of  the  costs  of  sale  and  the  commissions 
of  the  referee  and  trustee. 

In  Bankruptcy.    On  review  of  action  of  referee* 
B.  C.  Bellinger,  for  M.'Homik  &  Co. 

BRAWLEY,  District  Judge.  The  petition  of  M.  Homik  sets  forth 
that  he  is  a  creditor  of  the  above-named  bankrupt,  holding  a  certain 
bill  of  sale  or  chattel  mortgage,  upon  which  at  the  time  of  adjudica- 
tion there  was  due  $961.37 ;  that,  upon  learning  of  the  adjudication, 
he  filed. with  the  referee  his  petition,  praying  that  the  goods  and 
merchandise  covered  by  his  mortgage  should  be  surrendered  to  him, 
but  the  referee,  "instead  of  acting  upon  said  petition,  finally  passed 
an  order  authorizing  the  sale  by  the  trustee,  and,  in  accordance  with  ' 
said  order,  the  trustee  sold  and  delivered  all  and  singular  the  said 
goods  and  merchandise  covered  by  your  petitioner's  mortgage  as 
above  mentioned  at  public  outcry  for  the  sum  of  $875."  He  alleges 
that,  if  the  property  had  been  surrendered  to  him,  he  could  have  had 
the  property  sold  at  an  expense  not  exceeding  $8  or  $10,  and  that  it  is 
wholly  unjust  to  permit  the  referee  and  trustee  to  be  allowed  their 
costs. 

Upon  the  filing  of  the  petition  an  order  was  made  directing  service 
upon  the  referee,  with  direction  to  report  the  facts,  etc.  The  referee 
has  filed  his  report  and  subsequently  a  letter,  wherein  he  states  that 
M.  Homik  &  Co.  did  file  a  petition  for  an  order  allowing  the  sale 
of  the  merchandise  in  question,  wherein  ho  stated  that  the  security 
was  insufficient  to  satisfy  the  mortgage;  that  thereafter  the  trustee 
filed  a  petition  stating  that  the  'property  had  been  appraised  a  $1,585  ; 
that  he  thereupon  notified  Mr.  Bellinger,  attorney  for  Homik  &  Co., 


Digitized  by 


Google 


670  168  FEDERAL  BBPOBTBR. 

of  the  trustee's  report,  and  told  him  that,  if  he  had  no  objections, 
he  would  proceed  to  give  notice  of  the  hearing  on  the  trustee's  peti- 
tion, but  Mr.  Bellinger  did  not  file  any  objection  thereto,  after  due 
notice,  and  that  he  thereupon  made  an  order  in  accordance  with  the 
trustee's  petition,  and  the  stock  of  merchandise  was  sold  realizing  the 
sum  of  $875,  and  the  referee  thereupon  made  an  order  directing  that 
the  fund  be  disbursed  as  follows:  To  M.  Hornik  &  Co.  $808.75; 
advertising  sale  and  printing  notices  $5;  trustee's  commissions  $45; 
referee's  commissions  $8.75. 

The  question  for  determination  is  whether  or  not  these  costs  and 
expenses  of  administration  shall  be  allowed  out  of  the  fund.  The 
bankruptcy  act  (Act  July  1,  1898,  c  641,  3  Stat.  563  [U.  S.  Comp. 
St.  1901,  p.  3448]),  provides  (section  64,  subd.  5)  for  the  payment  of 
the  costs  of  administration,  and  it  is  not  disputed  that  the  commis- 
sions charged  by  the  trustee  and  the  referee  are  such  as  are  allowed 
by  the  bankrupt  act;  the  only  question  being  whether  M.  Hornik  & 
Co.  was  authorized  to  take  possession  of  the  stock  of  merchandise 
belonging  to  the  bankrupt  and  dispose  of  it  at  his  own  pleasure.  The 
instrument  under  which  Hornik  claims  is  a  rather  peculiar  one.  After 
providing  that  Hornik  should  sell  and  ship  to  Baughman  merchandise 
to  the  limit  of  $1,000,  and  that  the  latter  should  pay  on  the  Monday  of 
each  week  at  least  7  per  cent  of  the  amount  due,  the  instrument  pro- 
vides as  follows : 

"And  it  is  hereby  agreed  that  my  entire  stock  of  goods,  wares,  merchandise^ 
store  fixtures,  etc.,  now  In  my  store  at  Wagners,  S.  G.,  together  with  the 
goods  this  day  purchased  and  those  which  may  be  hereafter  purchased  and 
placed  in  my  said  store  or  in  any  other  building  appurtenant,  are  hereby 
pledged,  bargained,  and  transferred  to  the  said  M.  Hornik  &  Co.  as  security 
to  guarantee  my  honesty,  and  that  I  will  faithfully  deal  with  them  and  will 
perform  every  obligation  hereby  assumed,  and  it  is  distinctly  understood  and 
agreed  that  should  I  neglect  to  make  any  payment  herein  referred  to,  or, 
if,  I  should  attempt  to  dispose  of  the  goods  or  any  part  thereof  other  than 
in  the  regular  course  of  retail  trade,  or  to  do  any  other  act  reasonably  lead- 
ing to  the  suspicion  that  I  intend  to  avoid  making  payment  or  otherwise 
defraud  the  said  M.  Hornik  &  Co.,  then  immediately  upon  the  happening 
of  either  or  any  of.  the  said  events  the  whole  amount  owing  by  me  to  the  said 
M.  Hornik  &  Co.  shall  Imm^lately  become  due  and  payable,  and  I  hereby 
agree  fo  pay  the  same  on  demand  of  the  said  Hornik  &  Co.'* 

There  is  no  provision  that  Hornik  &  Co.  should  be  entitled  to  take 
possession  of  said  stock  of  merchandise.  The  said  stock  is  in  terms 
pledged  "as  security  to  guarantee  my  honesty."  It  appears  from  the 
report  of  the  referee  that  the  stock  of  merchandise  was  appraised  at 
$1,585.  Hornik's  claim  amounted  to  less  than  $1,000.  In  these  cir- 
cumstances it  seems  to  me  to  have  been  necessary  in  the  interest  of 
the  creditors  of  the  bankrupt  that  the  mortgage  should  he  foreclosed 
in  some  court  of  competent  jurisdiction,  and  it  appears  from  the  ref- 
eree's statement  that  after  the  filing  of  the  petition  by  the  trustee  no- 
tice was  given  to  Mr.  Bellinger,  attorney  for  Hornik  &  Co.,  for  the 
hearing  on  the  trustee's  petition,  and  that,  Mr.  Bellinger  "not  taking 
any  objection,  after  due  -notice"  the  order  of  sale  was  made  upon  the 
trustee's  petition.  If  it  had  been  Mr.  Bellinger's  desire  to  take  pro- 
ceedings for  the  enforcement  of  his  lien  in  another  forum  where  the 
costs  of  administration  would  have  been  less  expensive,  if  such  there 
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be,  he  should  have  taken  steps*  to  review  the  action  of  the  referee  after 
he  had  notice  that  the  referee  was  proceeding  to  administer  the  es- 
tate of  the  bankrupt  in  bankruptcy. 
Loveland,  in  his  work  on  Banlcruptcy  (section  267  [3d  Ed.])  says: 

"In  the  distribntlon  of  an  estate  a  secured  creditor  as  a  mortgagee  or 
lienholder  is  entitled  to  be  paid  in  fuU  or  to  the  extent  of  the  amount  realized 
from  thQ  funds  derived  from  the  sale  of  the  property  which  is  subject  to  the 
specific  Hen  or  security,  less  expenses  of  foreclosing  the  lien.  Including  com- 
missions of  referee  and  trustee." 

The  order  of  the  referee  deducting  the  expenses  of  administration 
is  confirmed,  and  the  petition  for  review  dismissed. 


ATKINSON  T.  ADAMS  et  aL 
(Circuit  Court,  JSL  D.  Pennsylvania.    July  14,  1908.) 

No.  sa 

Dbbcovebt— In  Equitt— Pabtibs  Bntttled  to  Discovebt. 

Where  the  evidence  already  taken  in  a  suit  for  specific  performance 
shows  that  complainant  is  not  entitled  to  the  relief  prayed  for,  an  order 
will  not  h,Q  made  to  compel  the  defendant  to  make  discovery. 

In  Equity.  On  motion  for  order  on  defendants  to  make  discovery 
by  answering  interrogatories. 

Henry  H.  Belknap  and  E.  Spencer  Miller,  for  complainant. 
Edward  Harvey  and  Read  &  Pettit,  for  defendants. 

J.  B.  McPHERSON,  District  Judge.  In  my  opinion,  this  motion 
must  be  refused.  The  testimony  already  taken — ^which  the  parties 
have  agreed  to  submit  in  order  to  obtain  a  decision  whether  the  com- 
plainant is  entitled  to  discovery — ^proves  to  my  satisfaction  that  a  prop- 
er legal  tender  was  neither  made  nbr  waived  on  March  26,  1906.  If 
this  is  correct,  the  present  bill  which  asks  for  specific  performance,  or, 
in  the  alternative,  for  damages,  has  no  sufficient  ground,  and  dis- 
covery should  be  denied. 
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PUSBT  &  JONES  T.  PENNSYLVANIA  PAtBR  M1LL& 

(Circuit  Court,  M.  D.  Pennsylvania.    August  25,  1908.) 

No.  44,  October  Term,  1908. 

1.  liiSNS— Foreclosure— Decbee  of  Saub. 

In  a  decree  for  the  sate  of  property  to  pay  liena,  it  Is  correct  practice 
to  determine  the  relative  priority  and  order  of  payment  of  such  liens, 
but  it  must  be  on  notice  to  the  parties  in  interest 

2.  JuDQMEKT— Res  Judioata. 

The  establishment  of  a  mechanic's  lien  by  Judgment  against  the  debtor 
is  not  conclusive  as  to  its  validity,  or  right  to  priority  as  against  the 
trustees  of  the  first  mortgage  bondholders  who  were  without  notice  of 
the  proceeding. 

In  Equity.  Sur  petition  of  trustees  for  first  mortgage  bondholders 
to  modify  decree  giving  priority  to  the  mechanic's  lien  of  the  George 
M.  Newhall  Engineering  Company. 

W.  H.  Rhawn,  for  the  motion. 

Sheldon  Potter  and  C.  W.  Miller,  opposed. 

ARCHBALD,  District  judge.  It  was  correct  practice  to  under- 
take in  the  decree  of  sale  to  determine  the  relative  priority  and  order 
of  the  payment  of  the  different  liens  upon  the  property  (27  Cyc.  1761; 
Jerome  v.  McCarter,  94  U.  S.  734,  24  L.  Ed.  136),  but  not,  of  course, 
without  notice  (Pitts.,  Cin.  &  St  L.  R.  R.  v.  Marshall,  86  Pa.  187}, 
which  not  having  been  p^ven  in  the  present  instance,  the  decree  as  it 
stands  cannot  be  maintained.  Notwithstanding  the  judgment  obtained 
by  the  George  M,  Newhall  Engineering  Company  on  the  mechanic's 
lien  which  they  hold,  it  is  still  open  to  the  first  mortgage  bondholders 
to  show  that  the  lien  is  invalid  or  not  entitled  to  the  priority  claimed 
for  and  accorded  to  it  by  the  decree.  Safe  Deposit  Co.  v.  Iron  & 
Steel  Co.,  176  Pa.  536,  35  Atl.  239 ;  Prudential  Trust  Co.  v.  Hilde- 
brand,  34  Pa.  Super.  Ct.  249.  It  would  be  competent,  as  well  as  of 
advantage — ^the  parties  being  now  before  the  court — to  go  into  this 
question  and  settle  it  before  the  sale.  But  the  time  is  short  and  the 
facts  somewhat  complicated,  and  I  have  concluded  under  the  circum- 
stances to  reserve  it,  as  asked,  until  the  hearing  on  the  distribution  of 
the  proceeds. 

The  decree  of  sale  will  therefore  be  modified  by  striking  out  the 
reference  to  the  mechanic's  lien  of  the  George  M.  Newhall  Engineer- 
ing Company,  as  well  as  to  that  of  the  Goulds  Manufacturing  Com- 
pany, which  latter  for  the  same  reason  may  as  well  go  out  with  the 
other.    And  it  is  so  ordered. 
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GILBANB  et  al.  t.  FIDELITY  &  CASUALTY  00.  OF  NEW  YORK. 

(Circuit  Court  of  Appeals,  First  Circuit    June  18,  190a) 

No.  757. 

1.  Appeaii  awd  EBBOB—RsvnBw— Action  at  Law  Tried  to  Coubt. 

The  rule  applied  that,  where  an  action  at  law  in  a  Circuit  Court  Is  tried 
by  stipulation  without  a  Jury,  the  appellate  court  cannot  review  rulings 
of  law  except  so  far  as  they  relate  to  the  admission  and  rejection  of 
evidence  or  otherwise  concern  the  progress  of  the  case,  though  it  may, 
perhaps,  have  power  to  set  aside  the  judgment  where  there  is  no  evidence 
whatever  to  support  the  findings  of  fact.  . 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  3,  Appeal  and  Error, 
f  S  3347-3866.] 

2.  INSURANCB— EMPLOYEB'S  LIABUJTY  iNSUBANOB—AcnON  TO  Recoveb  Pbehi- 

UMs— Evidence. 

Where  the  assured  under  an  employer's  liability  policy  obligated  Itself 
to  furnish  to  the  Insurer  correct  statements  of  the  amount  of  wages 
paid  to  employ^  covered  by  the  policy  as  a  basis  for  the  adjustment 
of  premiimis,  in  an  action  to  recover  additional  premiums  on  the  grouud 
that  the  defendant  understated  such  wages,  the  fact  tha^t  the  plaintiff 
is  unable  to  prove  with  certainty  the  amount  of  jsuch  payments  because 
of  the  manner  in  which  defendant  Isept  Its  books  does  not  deprive  It 
of  the  right  to  recover  at  all,  and  the  court  is  justified  in  accepting 
approximate  estimates  as  a  basis  of  recovery,  in  the  unavoidable  ab- 
sence of  specific  evidence. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Rhode  Island. 

Seeber  Edwards  (James  J,  McGovem  and  Edwards  &  Angell,  on 
the  brief),  for  plaintiffs  in  error. 
John  P.  Beagan,  for  defendant  in  error. 

Before  COLT,  PUTNAM,  and  LOWELL,  Circuit  Judges. 

PUTNAM,  Circuit  Judge.  This  was  a  suit  at  common  law,  the 
circumstances  of  which,  so  far  as  we  need  consider  them,  are  told  by 
the  plaintiffs  in  error  in  the  following  language : 

'The  Fidelity  &  Casualty  Company  of  New  York  brought  this  action  of  as- 
sumpsit against  William  Gllbane  and  Thomas  F.  Giibane,  copartners  as  Wil- 
liam Gilbane  &  Bro.,  building  contractors  of  Providence,  R.  I.,  to  recover 
premiums  alleged  to  be  due  on  policies  of  casualty  insurance  issued  by  the 
company  to  the  assured  from  August  1,  1897,  to  August  1,  1905.  The  premi- 
ums payable  under  such  policies,  when  the  policies  were  issued,  were  based 
upon  an  estimated  pay  roll  for  the  ensuing  year  of  the  assured*s  employes 
who  were  covered  by  such  insurance,  and  at  the  end  of  the  policy  year  the 
policy  provided  for  a  statement  for  the  year  of  the  wages  paid  employes 
covered  by  the  insurance.  If  the  wages  actually  paid  exceeded  the  esti- 
mate, the  assured  should  pay  the  additional  premium  earned;  if  less  than 
the  estimate,  the  company  would  return  to  the  assured  the  unearned  premium 
pro  rata.  The  company  by  this  action  claims  that  the  assured's  annual  returns 
of  wage  expenditures  were  incorrect,  and  the  purpose  of  this  action  was  to 
recover  such  additional  premiums  from  1897  to  1905."  "The  assured's  books 
of  account  were  not  so  kept  that  the  wages  of  insured  and  uninsured  labor 
were  separated."  **The  premiums  were  based  on  a  classification  of  labor,  and 
in  the  record  the  exact  classification  of  the  labor  covered  by  these  policies  is 
set  out  at  length.  The  assured  made  annual  returns  to  the  company  of  the 
wages  of  workmen  upon  whom  they  were  supposed  to  be  insured,  and  paid 
the  company  the  premiums  due. on  th«  basis  of  such  returns.**    "The  caa»* 
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pany  had  nerer  exercised  its  right  to  examine  the  assared's  books  until 
1905,  when  an  examination  of  these  books  was  made,  and  the  company,  after 
this  examination,  brought  in  a  claim  of  several  thousand  dollars  for  pre- 
miums alleged  to  be  due,  covering  this  period  of  years." 

The  case  was  submitted  to  the  presiding  judge,  a  jury  being  waived 
under  the  statute,  and  the  judge  rendered  a  decision  for  the  plaintiff 
on  which  judgment  was  entered,  and  the  defendants  took  out  this 
writ  of  error.  We  will  throughout  designate  the  parties  as  designated 
in  the  Circuit  Court,  the  plaintiffs  in  error  as  the  defendants;  and  the 
defendant  in  error  as  the  plaintiff. 

The  court  made  certain  findings  of  fact  and  certain  rulings  of  law ; 
but,  as  is  well  settled,  such  rulings  of  law  do  not  afford  the  basis  of 
a  writ  of  error,  except  so  far  as  they  relate  to  the  admission  or  rejec- 
tion of  evidence,  or  otherwise  concern  the  progress  of  the  case.  Be-, 
yond  that,  all  the  appellate  court  has  to  look  at  is  the  findings  of  fact. 
From  these  it  determines  whether  the  judgment  was  correct  It  may, 
perhaps,  also  be  added  that,  where  the  whole  case  comes  up,  and  there 
is  no  evidence  whatever  to  sustain  the  findings  of  fact,  it  may  be  that 
the  appellate  tribunal  has  power  to  set  aside  the  judgment;  but  the 
extent  to  which  that  power  may  be  exercised,  and  whether  it  can 
be  exercised  only  where  there  is  an  absolute  lack  of  proof,  have  never 
been  explicitly  decided  by  the  Supreme  Court.  The  rule,  whatever 
it  is,  is  appealed  to  by  the  plaintiff  in  error ;  but  we  have  no  occasion 
to  analyze  it. 

The  findings  of  fact  were  almost  the  equivalent  of  a  general  ver- 
dict, so  that  it  is  difficult  to  ascertain  from  the  record  how  far  we 
may  go,  and  how  far  we  are  limited,  in  re-examining  it,  and  this  to 
such  an  extent  that  it  may  well  be  doubted  whether  we  have  any  pow- 
er whatever  over  the  questions  submitted  to  us.  However  all  this 
may  be,  we  are  satisfied  that  the  proceedings  of  the  Circuit  Court  were 
not  erroneous,  and  we  reach  this  conclusion  in  any  possible  view  of 
the  case. 

The  first  point  taken  by  the  plaintiff  in  error  is  to  the  effect  that  tne 
Circuit  Court  was  at  fault  in  finding  that  the  plaintiff  had  sustained 
the  burden  of  proof.  The  facts  in  reference  thereto  are  not  clearly 
and  consecutively  stated  on  either  side,  but  sufficient  appears  to  make 
it  plain  that  we  cannot  revise  the  judgment  on  account  of  this  prop- 
osition. The  proofs  in  behalf  of  the  plaintiff  consisted  of  the  pay  rolls 
and  books  of  the  defendant,  the  testimony  of  an  accountant,  sometimes 
called  in  the  record  an  "auditor,"  who  examined  the  books  and  pay 
rolls  in  behalf  of  the  plaintiff,  and  who  was  examined  at  great  length, 
indeed  to  such  an  extent  that  his  testimony  covers  50  printed  pages. 
As  already  said,  the  defendant  did  not  on  its  pay  rolls  or  books  ap- 
portion the  labor  so  as  to  show  definitely  what  parts  of  it  classified 
as  concerning  the  insured  occupations.  The  result  was,  as  we  under- 
stand it,  that,  although  there  was  no  explicit  apportionment  in  the 
pay  rolls  and  books,  the  accountant  found  sufficient  to  show  wliat  were 
the  gross  amount  of  expenditures  involved  in  connection  with  the 
different  classes  of  occupations,  including,  we  suppose,  labor,  material 
and  profit,  so  that  he,  for  the  purpose  of  ascertaining  the  amounts 
represented  in  the  insured  occupations,  adopted  the  method  of  dis- 
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tributing  the  expenditures  for  labor  in  proportiort  to  the  total  amounts 
shown  to  have  been  expended  on  the  various  contracts.  There  was  no 
evidence  on  the  part  of  the  defendant  in  any  way  diminishing  the  ef- 
fect of  such  an  apportionment.  This  apportionment  was  permitted 
by  the  court,  and  the  court  expressly  found  that  the  result  sustained 
the  burden  of  proof  and  was  satisfactory  to  itself,  and  it  is  too  ap- 
psirent  to  need  much  explanation  that,  in  the  absence  of  any  more  def- 
inite proofs,  the  court  was  justified  in  supporting  the  position  of  the 
plaintiff  in  this  respect.  Certainly  it  cannot  be  maintained  that  the 
plaintiff  was  not  entitled  to  any  damages  whatever  because  the  amounts 
which  should  be  justly  returned  to  it  could  not  be  found  with  absolute 
accuracy.  Such  a  claim  can  never  be  made  except  under  extraordi- 
nary circumstances.  Whatever  proofs  were  offered  by  the  plaintiff 
were  subject  to  explanations,  qualifications,  and  limitations  by  the  de- 
fendants, so  that  there  was  no  unusual  danger  of  substantial  injustice 
if  the  defendants  availed  themselves  of  the  privileges  to  which  they 
were  thus  entitled.  Our  observations  apply  particularly  to  this  case^  in 
which  the  defendants  originally  obligated  themselves  to  furnish  the 
plaintiff  correct  and  exact  details,  and,  if  they  willfully  refused  to  fur- 
nish such  details,  or  so  conducted  their  business  that  they  could  not 
furnish  them,  no  one  can  justly  claim  that  the  plaintiff  should  be  de- 
TO4ved  of  all  relief  because  such  relief  could  be  only  approximate. 
The  mass  of  the  transactions  involved  was  very  g^eat,  so  that  whether 
or  not  the  result  was  sufficiently  approximate  to  form  a  just  basis 
for  a  decision  was  necessarily,  ynder  the  circumstances,  a  question  of- 
fact  which  it  is  outside  of  the  jurisdiction  of  this  court  to  determine. 
The^  next  objection  of  the  plaintiffs  in  error,  put  in  their  own  lan- 
guage,'is: 

'The  court  erred,  as  a  matter  of  law,  in  finding  specially  that  the  returns 
made  by  the  assured  to  the  company  of  wage  expenditure  were  untrue  and' 
entirely  unreliable;  there  being  no  evidence  in  the  record  to  support  this 
special  finding." 

This  is  an  immaterial  proposition,  because  the  issue  was  whether 
or  not  the  defendants  had  made  correct  returns,  and  the  finding  of  the 
court  that  they  had  not  done  so,  which  finding  we  have  already  deter- 
mined we  cannot  revise,  was  the  crucial  thing,  and  the '  ad jectives 
which  it  used  were  wholly  immaterial. 

The  third  proposition  is  as  follows: 

**The  court  ferred  in  finding  specially  that  the  defendants'  evidence  that 
their  books  of  account  covered  wage  expenditures  upon  which  they  were 
not  liable  for  premiums,  other  than  those  excluded  by  the  auditor,  is  too  vague 
and  unreliable  to  be  of  probalive  force.** 

We  are  frank  to  say  that  we  do  not  well  understand  this  proposition. 
It  may  have  relation  to  the  fact  that  the  plant  of  the  assured  consisted 
of  a  carpenter  shop,  factory,  and  yard,  while  the  policies  had  relation 
to  only  a  portion  of  the  plant,  and  to  a  claim  that,  in  the  classification 
which  the  court  made,  it  did  not  properly  distin^ish  on  that  account. 
If  we  are  correct  in  our  understanding,  this  topic  is  covered  by  what 
we  have  said  as  to  the  alleged  error  first  brought  to  our  attention; 
but,  if  there  is  anything  in  this  proposition  which  we  do  not  correct- 
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ly  comprehend,  it  must  be  referred  to  the  fact  that  our  rules  require 
that  a  party  complaining  should  enable- us  to  put  bur  fingers  directly 
upon  the  portions  of  the  record  involved,  and  that  we  cannot  be  ex- 
pected to  search  the  numerous  details  in  reference  thereto  for  our- 
selves, which  is  what  we  have  been  left  to  do. 

The  next  proposition  is  that  the  court  erred  in  allowing  a  motion 
by  the  plaintiff  to  strike  out  certain  evidence.  It  is  not  necessary  that 
we  should  detail  the  facts  about  this.  We  have  examined  them  care- 
fully. They  relate  to  a  certain  position  taken  at  one  time  by  the  plain- 
tiff favorable  to  the  defendants,  as  to  which  there  was  subsequently  a 
change  by  the  agreement  of  both  parties,  so  that  the  whole  became 
immaterial. 

The  closing  proposition  of  the  plaintiffs  in  error  we  need  not  give 
in  detail,  because  it  falls  within  the  topic  of  classification  by  approx- 
imation which  we  have  disposed  of  in  connection  with  the  alleged  error 
first  herein  considered. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  interest,  and  the 
appellee  recovers  its  costs  of  appeal. 

NOTE. — The  following  Is  the  opinion  of  Brown,  District  Judge,  in  the 
court  below: 

BROWN,  District  Judge.  This  is  an  action  of  assumpsit  to  recover  ad- 
ditional premiums  claimed  to  be  due  the  plaintiff  on  policies  of  casualty 
insurance  issued  by  the  plaintiff  to  the  defendants  from  1807  to  1905.  The 
premiums  paid  were  based  on  estimated  payrolls;  each  policy  providing  in 
effect  that  at  the  end  of  the  year  the  actual  wage  expenditure  should  be 
determined,  and  that  for  any  excess  of  the  estimated  wage  expenditure 
over  the  actual  expenditure  the  company  should  repay  the  unearned  por- 
tion of  the  premium,  or,  if  the  actual  wage  expenditure  exceeded  the  estimate, 
the  Insured  should  pay  an  additional  premium. 

To  claims  accruing  prior  to  September  15,  1899,  six  years  before  the  date 
pf  the  writ,  the  defendants  have  pleaded  the  statute  of  limitations;  and 
the  plaintiff,  in  Its  replication,  alleges  that  the  defendants  "did  fraudulently, 
by  actual  misrepresentation,  ccfaceal  from  it  the  existence  of  the  causes 
of  such  action,*'  and  "that  it,  said  plaintiff,  had  no  knowledge  thereof,  nor 
was  the  same  by  any  means  disclosed  or  discovered  to  it,  until  within  six 
(6)  years  next  before  the  commencement  of  its,  the  said  plaintiff's,  action." 

Findings. 

(1)  I  find,  as  matter  of  fact,  tliat  the  plaintiff's  proof  fails  to  sustain 
the  allegations  of  its  replication,  and  that  the  claims  based  upon  policies 
marked  Exhibits  22  to  31,  Inclusive,  are  barred  by  the  statute  of  limitations. 
My  reasons  for  this  finding,  and  the  conclusions  of  law  applicable  thereto, 
are  as  follows: 

The  policies  marked  Exhibits  22  to  31,  inclusive,  all  expired  more  than 
six  years  before  the  date  of  the  plaintiff's  writ.  To  meet  the  plea  of  the 
statute  of  limitations  the  plaintiff  must  maintain  its  replication  and  show 
affirmatively  that  the  defendants  fraudulently,  by  actual  misrepresentation, 
concealed  the  existence  of  a  cause  of  action.  By  the  provisions  of  Its  con- 
tracts the  plaintiff  had  a  full  right  to  examine  the  defendants'  books  to 
determine  the  amount  of  actual  wage  expenditure.  In  making  the  contract 
the  plaintiff  did  not  rely  solely  upon  returns  to  be  made  by  the  defendants, 
but  secured  to  itself  the  right  to  fix  the  true  amount  of  the  premiums,  and 
to  correct  the  estimated  amount  of  wages,  by  an  Independent  Inspection 
of  the  defendants'  books. 

It  is  not  contended  that  the  defendants'  books  concealed  any  of  their 
actual  expenditures.  Can  it  be  said  that  that  is  concealed  which  Is  im- 
mediately apparent  when  resort  is  had  to  a  means  of  ascertainment  provided 
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for  by  the  contract?  The  canses  of  action  arose  from  the  fact  that  the 
wage  expenditures  exceeded  the  estimated  payrolls.  It  is  said  that  the 
false  returns  by  the  defendants  lulled  the  plaintiff  Into,  inaction  for  more 
than  six  year&  It  is  not  enough,  however,  to  show  that  the  statements  were 
material  and  false,  to  prove  concealment  upon  this  theory  Ming  v.  Woolfolk, 
116  U.  S  509,  6  Sup.  Ct.  489,  29  L.  Ed.  740.  The  plalntlflC  must  also  show 
that  it  relied  upon  the  statements  believing  them  to  be  true.  There  is  no 
proof  of  reliance  upon  these  statements,  save  the  fact  that  the  plaintiff  made 
no  examination  of  the  books.  But  the  plaintiff's  conduct  is  quite  as  con- 
sist«it  with  the  idea  that  it  did  not  deem  it  worth  while  to  investigate  the 
matter  as  with  the  idea  that  it  relied  implicitly  upon  the  truth  of  the 
statements.  Though,  in  making  the  contract,  the  plaintiff  clearly  did  not 
choose  to  rely  solely  upon  the  defendants*  statements,  it  contends  that,  in 
carrying  out  the  contract,  it  did  so.  But  all  statements  were  made  sub- 
ject to  the  plaintiff's  right  to  verify  them  by  recourse  to  the  books,  and  there 
is  not  a  particle  of  evidence  showing  that  the  defendant  made  any  attempt 
to  prevent  a  Verification. 

It  certainly  cannot  be  said  that  the  plaintiff's  failure  to  verify  the  ac- 
counts was  due  to  any  act  of  concealment  by  the  defendants.  As  the  plain- 
tiff always  had  the  means  of  knowledge.  Its  failure  to  discover  a  cause  of 
action  was  due  to  not  using  ordinary  means  of  information  rather  than  to 
any  afl^mative  concealment  by  the  defendants.  Wood  v.  Carpenter,  101  U. 
8.  185,  25  L.  Ed.  807;  Bates  v  Preble,  151  U.  S.  149,  160,  14  Sup.  Ot.  277. 
38  L.  Eid.  106.  '*The  law  does  not  afford  relief  to  one  who  suffers  by  not 
using  the  ordinary  means  of  information,  whether  the  neglect  be  attributable 
to  indifference  or  credulity"  Andrus  v.  St.  Louis  Smelting  Co.,  130  U.  S. 
643,  647,  9  Sup.  Ct.  645,  646,  32  L.  Ed.  1054;  Slaughter  v.  Qerson,  13  Wall. 
379,  20  L.  i3d.  627;  14  Am.  &  Eng.  Enc.  Law,  115,  117;  19  Am.  &  Eng.  Enc. 
Law,  250.  The  above  authorities  show  that  section  7,  a  234,  of  the  Gen- 
eral Laws  of  Rhode  Island,  upon  which  the  plaintiff's  replication  presum- 
ably is  based,  does  not  relieve  the  plaintiff  from  the  necessity  of  using  or- 
dinary means  of  inforlnation  available  to  him.  This  statute  does  not  differ 
substantially  from  the  statute  before  the  Supreme  Court  in  Wood  v.  Carpen- 
ter, 101  U.  S.  135.  25  L.  Ed.  807. 

Considering  next  the  claims  not  barred  by  the  statute  of  limitations: 

(2)  Upon  the  policies  marked  Exhibits  16  to  21,  inclusive,  I  find  that  the 
defendants  are  Indebted  to  the  plaintiff  for  the  sums  claimed  by  the  plain- 
tiff and  conceded  by  the  defendant  to  be  due. 

(3)  Upon  the  policies  marked  Exhibits  36  and  37,  I  find  that  the  defend-, 
ants  are  indebted  to  the  plaintiff  for  the  sums  claimed.  I  am  of  the  opinion 
that  the  plaintilTs  evidence  shows  prima  facie  that  all  entries  for  wage 
expenditures  during  this  period  relate  to  insured  occupations,  and  that  the 
defendants  have  presented  no  suflacient  evidence  to  show  that  any  part  of  the 
wage  expenditures  during  this  period  was  for  uninsured  occupations. 

(4)  Upon  policies  marked  Exhibits  1  to  15,  inclusive,  and  Exhibits  32  to 
85,  inclusive,  I  find  that  the  defendants  are  indebted  to  the  plaintiff  to  the 
amounts  shown  in  the  plaintiff's  bill  of  particulars  and  auditor's  account. 

I  am  of  the  opinion  that  the  plaintiff's  evidence  shows  prima  facie  that 
substantially  all  entries  on  the  defendants'  books  during  the  periods  of  these 
policies  relate  to  insured  occupations.  As  the  defendants  did  not  apportion 
the  labor  expenditures  to  the  various  classes  of  insured  occupations,  the 
plaintiff  was  entitled  to  do  so,  and  to  adopt  the  method,  shown  in  its  ac- 
count, of  distributing  expenditures  for  labor  in  proportion  to  the  amounts 
shown  on  the  defendants'  books  to  have  been  expended  for  insured  occupa- 
tions. I  am  of  the  opinion  that,  upon  the  whole  evidence,  it  appears  be- 
yond a  reasonable  doubt  that  the  defendants'  returns  to  the  company  are 
entirely  unreliable.  It  was  a  clear  requirement  of  the  contracts  that  the 
defendants  should  keep  an  accurate  account  of  the  wage  expenditures  which 
were  to  be  the  basis  for  the  premiums.  The  only  accounts  kept  by  the 
defendants  are  those  upon  which  the  auditor's  accoimt  is  based. 

The  defendants  seek  to  explain  the  discrepancy  between  their  books  and 
their  returns  by  saying  that  they  were  excused  by  Mr.  Sheldon,  a  local  agent. 
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from  making  classiflcatlons  corresponding  to  the  poUdes.  Bat  this  ts  entirely 
insufficient  to  explain  an  omission  to  report  under  any  dassiflcation  by  far 
the  larger  part  of  the  actual  wage  expenditures.  Aside  from  the  fact  that 
Mr.  Sheldon  had  no  power  to  waive  a  requirement  of  the  contract,  the  evi- 
dence of  conversations  with  him  is  insufficient  to  explain  the  discrepancy 
between  the  returns  and  the  defendants*  books. 

A  further  explanation  Is  that  much  of  the  expenditure  was  for  wages 
which  did  not  appertain  to  Insured  occupations.  Several  buildings  were 
referred  to,  in  which  carpenters,  masons,  or  others  erected  iron  uprights  and 
set  steel  and  iron  beams.  It  is  apparent,  however,  that  the  fact  that  a 
building  contains  some  iron  does  not  exdude  that  building  entirely,  and 
that  the  wages  of  a  carpenter,  mason,  or  laborer  who  may  occasionally  do 
other  work  of  an  uninsured  kind  are  not,  therefore,  to  be  wholly  excluded. 
At  most,  there  should  be  excluded  only  the  wages  during  those  hours  in 
which  he  was  engaged  in  an  uninsured  occupation;  and  that  this  was  an 
important  item  there  Is  no  sufficient  proof.  On  the  contrary,  the  estimate. 
In  one  of  the  policies,  of  $300  for  a  wage  expenditure  in  this  class  of  work, 
tends  to  show  that  it  bore  a  very  small  proportion  to  the  whole  amount 
of  wage  expenditures.  The  same  may  be  said  concerning  demolition,  done 
by  carpenters  in  the  course  of  repairs. 

There  was  certain  evidence  as  to  steel  construction  of  the  tower  of  a 
fire  station,  and  of  work  at  Brown  &  Sharpens,  which,  if  made  more  definite, 
might  have  been  a  proper  basis  for  some  deductions  from  the  amounts 
shown  on  the  books.  But  the  evidence  as  to  these  matters,  as  well  as  to 
all  expenditures  for  nouinsured  occupations,  was  of  the  vaguest  and  most 
indefinite  character.  The  vagueness  and  indefinlteness  of  the  defense  on 
these  points,  and  especially  as  to  comparatively  recent  matters  concerning 
which  experienced  builders  might  easily  have  presented  approximate  figures, 
is  an  indication  that  more  exact  evidence  would  not  assist  the  defendants. 
It  is  apparent  that,  if  the  defendants  had  desired  to  show  the  amount  of 
uninsured  work  done,  they  could  have  done  so  in  a  much  more  definite 
manner;  but  it  seems  very  clear  that  the  result  of  such  an  attempt  would 
have  been  simply  a  confession  of  the  gross  inaccuracy  of  the  defendants' 
returns. 

The  plaintiff  having  established  a  prima  facie  case  by  introducing  the  ac- 
counts kept  by  the  defendants,  It  was  Incumbent  upon  the  defendants,  If  they 
desired  to  show  that  they  had  not  kept  the  accounts  as  required  by  the  contract, 
but  had  confused  other  maters  therewith,  to  point  out  such  matters  specific- 
ally. They  cannot  be  permitted  to  destroy  the  plalntllTs  claim  by  vaguely 
impeaching  in  general  terms  accounts  which  it  was  their  duty  to  keep  for 
the  benefit  of  the  plaintiff,  and,  if  there  are  specific  items  which  properly 
should  be  excluded,  it  was  the  duty  of  the  defendants  to  point  them  out 
specifically. 

Should  either  party  desire  more  specific  findings,  a  request  therefor  may 
be  filed  within  30  days  from  the  date  of  these  findings. 

Counsel  may  compute  the  amount  due,  and  Interest,  in  accordance  with 
the  above  findings,  and  Judgment  will  thereupon  be  entered  for  the  plaintiff. 


TATLOR  V.  BREESB  et  aL 
(Circuit  Court  of  Appeals;  Fourth  Circuit    July  21,  1908.) 
No.  740. 
Courts  —  Fedebal  Courts  —  Circuit  Courts  op  Appeals  —  AppiiAX—Coif- 

STRUCTION    OF    STATUTE— "HEARING    IN    EQUITY*'— "INTERLOCUTORY"     Ob- 
DERS 

In  Act  March  3,  1801,  c.  517,  §  7,  28  Stat.  828,  creating  the  Circuit 
Courts  of  Appeals,  as  amended  by  Act  Feb.  18,  1895,  c.  96,  28  Stat  666, 
and  Act  June  6,  1900,  c.  803,  31  Stat.  660  (U.  S.  Comp.  St  1901,  p.  550). 
relating  to  appeals  from  Circuit  and  District  Courts,  and  providing  that 


Digitized  by 


Google 


TATLOB  y.  BBEESB.  679 

'^here  upon  a  hearing  In  eqnlty  •  •  •  an«  injunction  shall  be  granted 
or  continued  or  a  receiver  appointed,  by  an  interlocutory  order  or  decree 
*  *  *  an  appeal  may  be  taken  from  such  interlocutory  order  or  de- 
cree,'* the  phrase  "hearing  in  equity"  does  not  mean  the  trial  of  an  equity 
cause  on  the  merits ;  the  right  of  appeal  being  given  from  an  "interlocu- 
tory" order  or  decree,  which  means  one  entered  pending  the  cause  and 
before  final  hearing  on  the  merits,  and  disposing  of  some  intervening 
matter  relating  to  the  cause. 

[Ed.  Note. — For  cases  in  point,  see  Oent  Dig.  vol.  13,  CJourts,  §  1100. 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  p.  3712-3715.] 

2.  Sams—Appeauible  Obdsbs— "Obdsb  Gbantino  Injunction." 

Under  Act  March  3,  1891,  c.  517,  §  7,  26  Stat  828,  creating  the  Circuit 
Ck»urts  of  Appeals,  as  amended  by  Act  Feb.  18,  1806,  c.  96,  28  Stat.  666, 
and  Act  June  6,  1900,  c.  803,  31  Stat  660  (U.  S.  Comp.  St  1901,  p.  550), 
an  appeal  lies  from  a  preliminary  restraining  order  granting  temporarily 
the  relief  prayed  for  by  the  bill  and  requiring  the  defendants  to  show 
cause  why  it  should  not  be  made  permanent,  which  is  an  order  granting 
an  "injunction"  within  the  meaning  of  the  statute. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  13,  Courts,  §  1100. 
Orders,  decrees,  and  judgments  reviewable  in  Circuit  Court  of  Appeals, 
see  note  to  Salmon  v.  Mills,  13  0.  C.  A.  374.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Norfolk. 

Burr,  Brown  &  Lloyd  and  William  L.  Royall,  for  appellant, 
i^ercy  S.  Stephenson,  for  appellees. 

Henry  W.  Anderson,  for  appellee  Norfolk  &  Ocean  View  Railway 
Company. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  BOYD, 
District  Judge. 

BOYD,  District  Judge.  On  the  23d  of  March,  1907,  Charles 
Parker  Breese  commenced  th^  present  proceeding  by  filing  his  peti- 
tion in  the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Virginia,  at  Norfolk,  in  the  equity  case  of  Charles  E.  Fink 
V.  Bay  Shore  Terminal  Company  et  al.  The  petition  reads  as  fol- 
lows: 

"Your  petitioner,  Charles  Parker  Breese,  respectfully  represents  to  the 
court  that  he  is  now,  and  has  been  for  several  years,  the  owner  of  three 
bonds  of  the  Bay  Shore  Terminal  Company,  one  of  the  defendants  in  the 
al)ove-entitled  cause,  and  that  his  bonds  have  been  proven  before  the  special 
master  appointed  herein,  and  being  for  $1,000  each.  Your  petitioner  further 
represents  that  on  the  25th  day  of  January,  1906,  an  agreement  was  entered 
into  between  S.  I#.  Foster,  W.  T.  Slmcoe,  and  W.  C  Cobb,  attorneys  for  your 
petitioner  and  others*  with  D.  L.  Qroner  and  Tazewell  Taylor,  the  said 
agreement  being  especially  referred  to  and  shown  at  page  86  of  the  record 
made  up  for  the  Circuit  Court  of  Appeals,  and  at  page  00  of  the  transcript, 
in  the  suit  of  Zell;  Appellant,  v.  Leigh  and  Others,  Appellees.  It  is  especially 
set  out  in  the  aforesaid  agreement  as  follows:  *It  is  understood  between  the 
parties  hereto  that  authority  has  been  given  to  the  present  receivers  to  begin 
proceedings  for  the  condemnation  of  such  part  of  the  right  of  way  of  the 
said  company  as  is  in  dispute,  and  it  is  further  understood  that  such  pro- 
ceedings are  to  be  begim  and  concluded  without  cost  to  the  parties  of  the 
second  part,  hereto^  and  in  the  event  that  the  said  parties  of  the  second 
part  hereto  are  called  upon  to  pay  anything  on  account  of  the  said  right  of 
way,  they  shall  be  reimbursed  proportionately  by  the  bondholders  herein 
represented.' 
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''It  wfui  further  set  out  }d  the  said  agreement  that  your  petitioner  should 
receive  from  the  parties  of  the  second  part,  or  their  assigns,  an  amount 
equal  to  the  face  value  of  the  bonds  surrendered  thereunder  of  an  Issue  of 
bonds  secured  upon  the  property,  not  to  exceed  $1,500,000  and  a  certain 
amount  of  stock  as  therein  set  out.  The  right  of  way  above  referred  to  was 
formerly  owned  by  the  Consolidated  Turnpike  Company,  a  corporation,  but 
by  a  deed  bearing  date  on  the  1st  day  of  March,  1902,  and  filed  in  this  cause 
with  the  report  of  the  special  master,  Robert  T.  Thorp,  Esq.,  the  said  right 
of  way  was  sold  and  conveyed  to  one  of  the  defendants,  the  said  Bay  Shore 
Terminal  Company,  and  the  consideration  mentioned  therein,  your  petitioner 
is  informed  and  therefore  alleges,  was  delivered  to  the  said  Consolidated 
Turnpike  Company.  Your  petitioner  is  advised,  and  therefore  alleges,  that 
a  portion  of  the  said  consideration  was  bonds  of  the  Bay  Shore  Terminal 
Company,  and  that  the  same  are  now  held  by  Walter  H.  Taylor,  the  trustee 
hereinafter  mentioned,  to  secure  the  bonds  covered  by  the  deed  from  the  said 
turnpike  to  him  as  trustee.  But  there  existed  upon  the  property  two  deeds 
of  trust,  each  of  which  was  made  to  Walter  H.  Taylor,  trustee,  one  made  on 
June  1,  1898»  for  $25,000,  and  the  second  deed  of  trust  made  on  April  2, 
1900,  for  $200,000,  and  each  of  the  said  deeds  of  trust  was,  at  the  time  of 
the  aforesaid  deed  from  the  said  Consolidated  Turnpike  Company  to  the 
said  Bay  Shore  Terminal  Company,  and  is  now,  a  lien  upon  the  aforesaid 
right  of  way,  or  is  claimed  to  be  such.  Condemnation  proceedings  to  secure  the 
aforesaid  right  of  way  were  entered  in  the  circuit  court  of  Norfolk  county  on 
March  3,  1906,  and  commissioners  therein  were  appointed  on  April  14,  1906, 
to  ascertain  the  value  of  the*  aforesaid  parcel  of  land.  The  record  of  the 
said  proceedings  shows,  and  your  petitioner  therefore  alleges,  that  Arthur 
W.  Dupue  appeared  in  the  aforesaid  proceedings  and  objected,  both  by  de- 
murrer and  answer,  to  the  same,  and  on  account  of  the  aforesaid  obje<?tlon 
the  right  of  way  has  not  been  acquired.  The.  property  of  the  Bay  Shore 
Terminal  Company  has  been  sold  to  the  Norfolk  &  Ocean  View  Railway  Com- 
pany, and  your  petitioner  is  entitled,  under  the  aforesaid  agreement,  made 
between  the  said  Foster  et  al.  and  the  said  D.  L.  Groner  and  Tazewell  Taylor, 
to  $3,000  in  bonds,  secured  by  a  deed  of  trust  upon  the  property  formerly 
owned  by  the  Bay  Shore  Terminal  Company,  and,  if  the  aforesaid  right  of 
way  is  not  held  and  owned  by  the  said  Norfolk  &  Ocean  View  Railway 
Company,  the  entire  property  will  be  valueless,  and  the  bonds  of  your  peti- 
tioner will  therefore  be  of  little  value.  The  said  Arthur  W.  Dupue,  in  ad- 
dition to  his  objection  in  the  aforesaid  condemnation  proceedings,  secured  a 
judgment  In  the  circuit  court  of  Norfolk  county,  on  March  18,  1907,  for  the 
sum  of  $3,750  against  the  said  Consolidated  Turnpike  Company,  and  on  the 
same  day  filed  a  suit  setting  up  the  obtaining  of  the  said  judgment  and  ask- 
ing to  have  the  properties  of  the  said  turnpike  company  subjected  to  his 
Hen,  and  to  the  liens  of  the  aforesaid  deeds  of  trust;  and  on  the  same  day 
the  said  Consolidated  Turnpike  Company  appeared,  by  its  president,  H.  L. 
Page,  and  filed  an  answer  admitting  the  allegations  ol  the  said  bill,  and  the 
said  Page  was  thereupon  appointed  receiver  of  the  said  company. 

*'Your  petitioner  further  alleges  that  the  said  right  of  way  has  been  in  the 
possession  of  your  honorable  court  since  the  date  of  the  appointment  of 
the  receivers  in  the  above-entitled  cause,  and  that  the  aforesaid  suit,  on  the 
part  of  the  said  Dupue,  is  for  the  purpose  of  depriving  the  said  Norfolk  ft 
Ocean  View  Railway  Company,  as  assignee  of  the  said  Bay  Shore  Terminal 
Company,  of  the  aforesaid  right  of  way.  At  the  time  the  aforesaid  sale 
was  made,  by  the  Consolidated  Turnpike  Company  to  the  Bay  Shore  Terminal 
Company,  the  said  H.  L.  Page  was  president  of  both  companies,  and  the  said 
Page  was  fully  advised  of  the  doud  upon  the  title  of  the  said  piece  of  right 
of  way  by  reason  of  the  alleged  liens,  and  while  the  consideration  mentioned 
in  the  aforesaid  deed  from  the  Consolidated  Turnpike  Company  to  the  Bay 
Shore  Terminal  Company  has  been  fully  paid,  and  an  agreement  has  been 
entered  into  by  which  the  Bay  Shore  Terminal  Company's  bonds,  which  were 
delivered  to  the  said  Consolidated  TUmpike  Company,  should  be  exchanged 
for  the  new  bonds  issued  by  the  Bay  Shore  Terminal  Company's  assignee, 
and,  notwithstanding  the  aforesaid  cloud  upon  the  title  of  the  said  piece  of 
right  of  way,  the  said  Consolidated  Turnpike  Company  has  demanded  that 
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the  aforesaid  agreement  as  to  the  exchange  of  bonds  be  carried  out  The 
said  turnpike  company  la  also  a  party  to  this  cause  and  is  now  praying  your 
honor  to  enter  a  decree  In  its  favor  for  two  years  interest  on  the  said  Bay 
Shore  bonds  given  it  as  a  part  of  the  consideration  for  the  aforesaid  right 
of  way.  The  aforesaid  suit,  in  which  the  said  Dupue  is  plaintiff,  and  in 
which  the  said  H.  1$.  Page  was  appointed  receiver,  was  brought  before  the 
execution  issued  upon  the  said  judgment  was  returned,  and  Is  a  collusion 
on  the  part  of  the  said  I>upue  ^nd  the  said  Page  to  deprive  the  said  Norfolk 
&  Ocean  View  Railway  Company  of  the  parcel  of  right  of  way  aforesaid, 
and  this  conduct  on  the  part  of  the  said  Dupue  and  the  said  Page,  which  your 
petitioner  believes  and  alleges  is  a  part  of  the  plan  heretofore  conducted 
by  F.  D.  Zell  and  others  to  control  or  destroy  the  property  of  the  said  Bay 
Shore  Terminal  Company,  will  render  your  petitioner's  bonds  of  little  value, 
for  which  adequate  damages  cannot  be  pecured  In  a  court  of  law. 

"For  as  much,  therefore,  as  your  petitioner  Is  without  remedy  save  In  your 
honor's  court,  he  prays  that  the  said  Arthur  W.  Dupue  and  the  said 
Walter  H.  Taylor,  trustee,  the  Norfolk  &  Ocean  View  Railway  Company,  a 
corporation,  and  the  Consolidated  Turnpike  Company,  a  corporation,  be  made 
parties  defendant  hereto,  and  be  required  to  answer,  but  answer  under  oath 
Is  hereby  expressly  waived,  and  that  they,  the  said  Arthur  W.  Dupue,  Walter 
H.  Taylor,  trustee,  and  the  Consolidated  Turnpike  Company,  and  all  other 
persons,  their  agents,  attorneys,  servants,  and  employes,  and  all  other  per- 
sons or  corporations  acting  by  or  through  them,  on  their  order  or  on  their 
behalf,  may  be  enjoined  and  restrained,  until  the  further  order  of  this  court 
from  any  act  or  acts  whereby  the  status  of  the  said  right  of  way  or  any  part 
thereof  may  be  changed  or  disturbed,  or  whereby  the  possession  and  user  of 
the  Norfolk  &  Ocean  View  Railway  Company  may  be  interfered  with.  And 
your  petitioner  further  prays  that  such  relief,  whether  general  or  special, 
.  may  be  granted  him,  as  may  be  meet  and  proper  la  the  premises.  And  he 
will  ever  pray." 

And  on  the  said  day,  the  court  entered  this  order : 

"This  cause  coming  on  to  be  heard  upon  the  papers  formerly  read,  and  upon 
motion  of  Charles  Parker  Breese,  by  his  counsel^  Percy  S.  Stephenson,  ask- 
ing leave  to  file  his  petition  herein,  and  was  argued  by  counsel.  Upon  con- 
sideration whereof,  it  is  ordered  that  the  same  be  filed,  which  is  accordingly 
done,  and  that  Arthur  W.  Dupue,  Walter  H.  Taylor,  trustee,  Norfolk  &  Ocean 
View  Railway  Company,  and  Consolidated  Turnpike  Company,  a  corporation 
with  its  principal  oflace  in  the  city  of  Norfolk,  Va.,  be  made  parties  defendant 
hereto.  It  Is  further  ordered  that  the  said  Arthur  W.  Dupue,  his  agents  and 
attorneys,  and  all  other  persons,  be  and  are  hereby  temporarily  restrained, 
until  the  further  order  of  this  court,  from  prosecuting,  In  the  circuit  court  of ' 
Norfolk  county  a  suit  against  the  Consolidated  Turnpike  Company,  so  far  as 
It  affects  the  property  hereinafter  described,  and  the  said  Arthur  W.  l>upue, 
his  agents  and  attorneys,  and  all  other  persons,  are  restrained,  as  aforesaid, 
from  prosecuting  any  other  suit  affecting  the  same,  and  Walter  H.  Taylor, 
trustee,  the  Consolidated  Turnpike  Company,  and  their  servants,  agents,  and 
attorneys,  and  all  other  persons,  are  temporarily  restrained,  until  the 
further  order  of  this  court,  from  In  any  way  disturbing  and  from  the  doing 
of  any  act  in  any  way  affecting  the  Norfolk  &  Ocean  View  Railway  Company  In 
Its  use  or  possession  of  that  certain  parcel  of  land  leading  from  Norfolk  to 
Ocean  View,  occupied  by  the  said  company  as  the  right  of  way,  and  being 
the  same  which  was  conveyed  to  the  Bay  Shore  Terminal  Company  by 
Consolidated  Turnpike  Company,  by  its  deed  of  March  1,  1902,  and  which 
was  conveyed  among  other  properties  of  the  Bay  Shore  Terminal  Company, 
by  deed  of  February  6,  1907,  duly  of  record  in  the  clerk's  oflSce  of  the  corpora- 
tion court  of  the  dty  of  Norfolk,  from  Fioyd  Hughes  and  others,  special 
commissioners  and  others,  to  the  Norfolk  &  Ocean  View  Railway  Company, 
a  corporation  existing  under  the  law  of  the  state  of  Virginia.  It  Is  further 
ordered  that  a  copy  of  this  decree  and  of  the  aforesaid  i)etltion  be  served 
upon  Walter  H.  Taylor,  trustee.  Consolidated  Turnpike  Company,  and  Norfolk 
k  Ocean  View  Railway  Company,  and  that  copies  of  the  same  be  sc^ed  upon 
N.  T.  Qreene,  of  counsel  for  the  defendant,  Arthur  W.  Dupue.     And  It  is 
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further  ordered  that  the  said  defendants  and  eadi  of  them  show  cause,  In 
the  city  of  Norfolk,  on  the  first  Monday  in  May,  1907,  or  as  soon  thereafter 
as  the  same  may  be  heard  by  this  court,  why  this  restraining  order  should 
not  be  made  permanent.*' 

From  this  order,  Walter  H.  Taylor,  trustee,  appealed  to  this  court 
Previous  to  the  filing  of  Breese's  petition,  as  appears,  the  suit  of 
Fink  V.  Bay  Shore  Terminal  Company  et  al.,  had  been  brought  for 
the  purpose  of  foreclosing  a  certain  deed  in  trust  executed  by  the  ter- 
minal company  to  the  Atlantic  Trust  &  Deposit  Company,  trustee, 
amounting  to  $500,000.  A  decree  of  sale  was  entered  by  the  circuit 
court,  at  Norfolk,  on  the  17th  day  of  March,  1906,  in  which  it  was 
directed  that  the  following  property  be  sold,  to  wit : 

"AU  that  certain  railroad,  railway,  roadbed,  rights  of  way  and  lands, 
buildings,  bridges,  structures,  engines,  boilers,  power  plant,  poles,  wires, 
motors,  cars,  rolling  stock,  equipment  of  every  kind,  and  all  and  singu- 
lar the  estate,  real,  personal  and  mixed,  of  the  Bay  Shore  Terminal  Com- 
pany's railroad,  beginning  at  a  point  near  Ocean  View,  in  the  county  of  Nor- 
folk, and  extending  thence  southwardly  to  the  city  of  Norfolk,  Virginia,  and 
over  and  upon  numerous  streets  of  said  city,  as  allowed  by  franchises  granted 
by  the  councils  of  the  city  of  Norfolk,  together  with  all  extensions,  cross- 
tracks  and  turnouts,  poles,  wires,  appurtenances  and  fixtures  which  may  be 
laid  by  said  company  under  rights  and  powers  now  owned  or  hereafter  ob- 
tained; together,  also  with  all  of  the  franchises,  powers,  rights  and  privi- 
leges of  the  said  company,  and  together  with  all  and  singular  the  easements, 
hereditaments,  incidents  and  appurtenances  whatsover,  thereunto  belonging  or 
in  any  wise  appertaining,  and  all  the  estate,  right,  title  and  interest  of  the 
said  company  in  and  to  the  same  and  every  part  thereof." 

Under  the  authority  of  the  decree  for  sale  the  property  was  sold 
and  purchased  by  Edward  B.  Smith  &  Company  at  the  price  of 
$765,000.  This  sale  was  duly  reported  to  the  court  by  the  commis- 
sioners appointed  to  msJce  it  and  was,  on  the  21st  of  November,  1906, 
confirmed,  and  on  the  7th  of  February,  1907,  a  deed  was  duly  exe- 
cuted by  the  commissioners  and  delivered  to  the  purchasers  under  the 
direction  of  the  court,  conveying  all  of  said  property  to  the  purchasers. 
During  the  progress  of  the  suit  of  Fink  v.  Bay  Shore  Terminal 
Company  et  al.,  and  prior  to  the  decree  for  sale,  to  wit,  on  the  20th 
day  of  January,  1906,  the  court  entered  the  following  decree : 

"This  cause  came  on  this  day  to  be  heard  upon  the  papers  formerly  read, 
and  it  appearing  to  the  court  from  the  report  .of  the  special  master.  R.  T. 
Thorp,  that  the  Bay  Shore  Terminal  Company  has  never  acquired  title  to  a 
portion  of  its  right  of  way  and  to  the  property  on  which  its  power  house  Is 
located,  the  court  doth  adjudge,  order,  and  decree  that  B.  W.  Leigh,  H.  L. 
Page,  and  J.  A.  C.  Groner  do  proceed  in  the  proper  court  or  courts  to  in- 
stitute condemnation  proceedings  for  the  purpose  of  acquiring  title  to  said 
property,  and  said  receivers  are  hereby  authorized  to  take  any  and  all  neces- 
sary steps  to  institute  and  conduct  said  condemnation  proceedings  to  as 
speedy  a  determination  as  possible." 

This  decree  directing  proceedings  for  condemnation  of  the  right,  of 
way  was  based  upon  the  report  of  the  special  master,  the  terms  of 
which  report  are  substantially  set  out  in  plaintiff's  petition,  and  the 
further  fact  is  set  out  therein  that  condemnation  proceedings  were  in- 
stituted in  the  circuit  court  of  Norfolk  county,  Va.,  on  March  3,  1906, 
to  condemn  the  right  of  way,  and  commissioners  were  appointed  on 
the  14th  of  April,  1906,  under  an  order  of  the  court,  to  ascertain  the 
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value.  This  suit  was  pending  in  the  said  court  of  Virginia  and  un- 
determined at  the  time  of  the  filing  of  plaintiff's  intervention.  It 
appears  further  from  the  petition:  That  the  right  of  way  referred 
to  was  formerly  owned  by  the  Consdidated  Turnpike  Company,  a 
corporation,  but  was,  on  the  1st  day  of  March,  1902,  sold  and  con- 
veyed by  that  company  to  the  Bay  Shore  Terminal  Company,  and 
the  consideration  for  this  purchase  is  alleged  to  have  been  fully  paid ; 
that  a  portion  of  the  said  consideration  was  bonds  of  the  Bay  Shore 
Terminal  Company;  and  that  these  bonds  are  now  held  by  Walter 
H.  Taylor,  the  appellant  in  this  case.  And  it  is  further  charged  in 
the  bill,  and  admitted  as  a  fact,  that  Walter  H.  Taylor  is  trustee  in 
two  several  deeds  of  trust  executed  by  the  Consolidated  Turnpike 
Company,  one  dated  June  1,  1898,  to  secure  bonds  of  the  said  Turn- 
pike Company  to  the  amount  of  $25,000  and  the  second  dated  April 
2,  1900,  to  secure  other  bonds  of  said  turnpike  company  to  the  amount 
of  $200,000.  And  it  is  further  set  out  in  the  bill  that  at  the  time  of 
the  conveyance  of  the  right  of  way  from  the  Consolidated  Turnpike 
Company  to  the  Bay  Shore  Terminal  Company  these  deeds  in  trust 
were  liens  upon  the  interest  and  property  of  the  said  turnpike  com- 
pany in  the  lands  over  which  the  said  right  of  way,  conveyed  as  be- 
fore stated,  extended. 

Two  questions  are  presented  to  the  court  upon  this  appeal:  The 
first  as  to  whether  an  appeal  will  lie  from  the  order  of  March  23, 
1907,  entered  by  the  Circuit  Court;  and,  second,  whether  complain- 
ant's petition,  on  the  facts  averred  therein,  states  a  cause  of  action 
sufficient  to  authorize  the  court,  sitting  in  chancery,  to  entertain 
jurisdiction.  The  first  question  arises  under  the  seventh  section  of 
the  act  of  March  3,  1891  (26  Stat.  828,  c.  517),  as  amended  by  the  act 
of  June  6,  1900  (31  Stat.  660,  c.^  803  [U.  S.  Comp.  St.  1901,  p.  550]); 
the  said  section,  as  amended,  being  as  follows : 

"That  where  upon  a  hearing  in  equity  In  a  District  CJourt  or  in  a  Circuit 
Court,  or  by  a  judge  thereof  in  vacation,  an  injunction  shaU  be  granted  or 
continued,  or  a  receiver  appointed  by  an  interlocutory  order  or  decree  in  a 
cause  in  which  an  appeal  from  a  final  decree  may  be  taken  under  the  pro- 
visions of  this  act  to  the  Circuit  Court  of  Appeals,  an  appeal  may  be  taken 
from  such  interlocutory  order  or  decree  granting  or  continuing  such  injunc- 
tion, or  appointing  such  receiver,  to  the  Circuit  Court  of  Appeals." 

The  order  appealed  from  was  granted  in  vacation  and  is  an  inter- 
locutory order.  The  question  first  to  be  determined  involves  two 
inquiries:  Was  the  order  appealed  from  granted  upon  a  hearing  in 
equity,  and  is  the  order  an  injunction  as  contemplated  by  the  statute? 
An  affirmative  answer  to  both  of  these  questions  is  necessary  to  bring 
the  case  by  appeal  to  this  court. 

It  is  contended  by  the  appellee  that  the  phrase  "hearing  in  equity" 
used  in  the  statute,  must  be  construed  to  mean  the  "trial"  of  an  equity 
cause  upon  its  merits,  and  a  number  of  authorities  are  cited  to  sus- 
tain the  position  that  a  "hearing  in  equity"  is  synonymous  with  the 
term  "trial"  in  a  case  at  law.  We  concede  that  the  term  "hearing"  is 
used  ordinarily  in  an  equity  cause  to  refer  to  that  stage  in  the  pro- 
ceeding at  which  the  case  is  before  the  court  after  pleadings  are  com- 
pleted and  the  proofs,  or  at  least  some  of  them,  have  been  taken; 
but  if  we  construe  the  act  we  are  considering  to  mean  that  an  appeal 
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cannot  be  taken  from  an  injunction,  or  a  decree  appointing  a  re- 
ceiver, unless  such  injunction  is  granted,  or  such  decree  entered;  upon 
a  final  hearing,  we  would,  in  our  opinion,  destroy  the  whole  purpose 
of  the  law.  There  was  no  need  of  a  statute  to  authorize  an  appeal 
from  a  final  decree  in  equity,  for  that  right  already  existed.  The 
object  of  Congress  is,  as  expressly  declared  in  the  statute,  to  provide 
for  an  appeal  from  an  order  or  decree  granting  or  continuing  an  in- 
junction, or  appointing  a  receiver,  where  such  order  or  decree  is  in- 
terlocutory in  character.  The  term  "interlocutory,"  used  in  the  act, 
dispels  at  once  the  idea  that  the  appeal  provided  for  could  not  be 
taken  until  the  final  hearing  or  the  trial  of  the  cause  on  the  merits, 
for  that  term  means  something  done  between  the  commencement  of 
an  action  and  its  determination.  "Interlocutory,"  in  law,  means  not 
that  which  decides  the  cause,  but  that  which  settles  some  interven- 
ing matter  relating  to  the  cause. 

It  is  scarcely  necessary  to  cite  authorities  for  this  definition  of  the 
term  "interlocutory,"  for  they  are  many,  both  federal  and  state;  but 
we  take  the  liberty  of  referring  to  Wooster  v.  Handy  (C.  C.)  23  Fed. 
49,  Bissell  Carpet  Sweeper  Company  v.  Goshen  Sweeper  Company, 
72  Fed.  645,  19  C.  C.  A.  25,  and  Dudley  E.  Jones  Company  v.  Munger 
Improved  Cotton  Machine  Mfg.  Co.,  50  Fed.  785,  1  C.  C.  A.  668; 
also,  Teaff  v.  Hewitt,  1  Ohio  St.  611,  69  Am.  Dec.  634;  McKinney 
V.  Kirk,  9  W.  Va.  26,  and  Daniel  (2)  Chancery  Practice,  c.  26,  §  1. 
In  all  of  these  cases  it  is  held:  That  "an  interlocutory  decree  is  a 
decree  rendered  when  the  consideration  of  a  particular  question  to  be 
determined  in  the  litigation  for  the  further  consideration  of  the  cause 
in  general  is  reserved  until  some  future  time."  That  "an  interlocutory 
decree  is  one  which  is  made  pending  the  cause  and  before  a  final  hear- 
ing on  the  merits."  We  are  led  to  the  conclusion  therefore  that 
the  order  of  March  23,  1907,  was  granted  upon  a  hearing  in  equity, 
such  as  is  contemplated  by  the  statute.  This  then  brings  us  to  the 
question  whether  the  order  was  an  injunction  from  which  an  appeal 
will  lie,  the  consideration  of  which  necessarily  involves  the  character 
and  effect  of  the  order. 

The  case  in  which  the  present  action  was  taken  was  already  pending 
in  the  Circuit  Court.  It  was  the  case  of  Charles  E.  Fink  v.  Bay 
Shore  Terminal  Company  and  Atlantic  Trust  &  Deposit  Company, 
Trustee,  which  was  brought  to  foreclose  a  mortgage  executed  by 
the  first-named  company  to  secure  the  payment  of  its  bonds.  The 
property  of  the  Bay  Shore  Company  had  been  sold  under  a  decree 
of  the  court  and  purchased  by  the  Norfolk  &  Ocean  View  Railway 
Company,  the  sale  confirmed,  and  deed  executed  to  the  purchaser. 
The  master  appointed  in  the  course  of  the  proceedings  in  the  case 
had  reported  that  a  part  of  the  right  of  way  of  the  Bay  Shore  Com- 
pany was  incumbered  in  the  following  manner:  That  the  said  right 
of  way  was  formerly  owned  by  the  Consolidated  Turnpike  Company, 
a  corporation,  which  had,  by  deed  dated  the  1st  of  March,  1902, 
conveyed  the  same  to  the  Bay  Shore  Terminal  Company,  but  that  at 
the  time  of  the  conveyance  there  existed  upon  the  property  conveyed 
two  deeds  in  trust,  each  of  which  was  made  to  Walter  H..  Taylor, 
trustee,  one  executed  on  the  1st  of  June,  1898,  to  secure  the  payment 
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of  $25,000  of  the  bonds  of  the  Consolidated  Turnpike  Company,  and 
the  other  dated  qn  the  2d  of  April,  IDOO,  to  secure  the  payment  of  an 
additional  $200,000  of  the  bonds  of  said  company.^  When  this  fact 
was  made  known  to  the  Cirtuit  Court,  an  order  was  entered  in  the 
case  of  Fink  v.  Bay  Shore  Terminal  Company  let  al.,  directing  the 
receivers  who  had  been  appointed  in  the  case  to  institute  proceedings 
for  the  condemnation  of  the  right  of  way  which  had  theretofore  been 
conveyed  to  the  Bay  Shore  Company  by  the  Consolidated  Turnpike 
Company,  in  order  to  relieve  that  part  of  the  said  right  from  the  lien 
of  the  two  deeds  in  trust,  and  the  receivers,  in  obedience  to  the  direc- 
tion of  the  court,  commenced  the  condemnation  proceedings  in  the 
circuit  court  of  Norfolk  county,  Va.,  on  the  3d  of  March,  1906,  and 
commissioners  were  duly  appointed,  as  appears  by  the  record,  on  the 
14th  of  April,  1906,  to  appraise  the  value  of  the  right  of  way  as  pro- 
vided under  the  laws  of  the  state  of  Virginia,  and,  as  further  appears, 
this  proceeding  is  still  pending  undetermined.  The  petitioner  inter- 
vened in  this  action  and  seeks  the  relief  set  out  afid,  among  other 
things,  an  injunction  against  Arthur  W.  Dupue,  Walter  H.  Taylor, 
trustee,  and  the  Consolidated  Turnpike  Company  from  in  any  way 
disturbing  or  doing  any  act  in  any  way  affecting  the  Norfolk  & 
Ocean  View  Railway  Company  in  its  use  and  possession  of  the  right 
of  way  heretofore  referred  to.  The  order  entered  on  March  23,  1907, 
restrained  Dupue  and  Walter  H.  Taylor,  trustee,  from  doing  the  acts 
which  the  complainant  sought  by  his  petition  to  enjoin,  and  required 
them  to  show  cause  on  the  first  Monday  in  May  following  why  the 
restraining  order  should  not  be  made  permanent.  So  the  effect  was 
to  give  the  injunctive  relief  demanded  in  the  bill,  to  remain  in  force 
permanently,  unless  the  defendants  themselves  showed  cause  suffi- 
cient to  authorize  the  court  to  dissolve  it 

There  are  several  decisions  of  the  Circuit  Court  of  Appeals  and  of 
the  Circuit  and  District  Courts  of  the  United  States  upon  the  con- 
struction of  the  statute  we  are  considering;  but  they  are  not  in  har- 
mony, and  the  main  question  involved  in  this  case  has  not,  so  far 
as  we  have  been  able  to  find,  been  presented  directly  to  the  Supreme 
Court;  but  in  Re  Tampa  Suburban  Railroad  Company,  168  U.  S. 
583,  18  Sup.  Ct.  177»  42  L.  Ed.  589,  the  reasons  assigned  by  the  court 
for  the  denial  of  a  writ  of  certiorari  we  think  sustain  the  .view  that 
an  appeal  will  lie  from  a  preliminary  restraining  order.  In  that  case, 
as  stated,  there  was  an  application  for  the  review  of  two  interlocutory 
orders,  the  one  a  preliminary  restraining  order  and  the  other  appoint- 
ing a  receiver  and  continuing  the  injunction  in  aid  of  the  receiver- 
ship. Chief  Justice  Fuller,  in  delivering  the  opinion  refusing  the 
writ,  cites  the  seventh  section  of  the  Judiciary  Act  of  March  3,  1891 
(26  Stat.  828,  c.  617|)  as  amended  by  Act  February  18,  1895,  c.  96, 
28  Stat.  666,  and  Act  June  6,  1900,  c.  803,  31  Stat.  660  (U.  S. 
Comp.  St  1901,  p.  550),  and  says  that : 

''An  appeal  to  the  Circuit  Court  ef  Appeals  might  have  been  taken  from 
these  orders  or  from  an  order  refusing  to  set  them  aside  and  dissolve  the  in- 
jtmctlon." 

And  in  Smith  v.  Vulcan  Iron  Works,  165  U.  S.  618,  17  Sup.  Ct 
407,  41  L.  Ed.  810,  Mr.  Justice  Gray  delivered  the  opinion,  which 
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involved  to  some  extent  a  construction  of  the  above-mentioned  stat- 
ute, and  in  the  course  of  the  opinion  he  said : 

"The  manifest  latent  of  this  provision,  read  In  the  light  of  the  previoaB 
practice  In  the  courts  of  the  United  States,  contrasted  with  the  practice  In 
courts  of  equity  of  the  highest  authority  elsewhere,  appears  to  this  court 
to  have  been,  not  only  to  permit  the  defendant  to  obtain  immediate  relief 
from  an  injunction,  the  continuance  of  which  throughout  the  cause  might 
seriously  affect  his  interest,  but  also  to  save  both  parties  from  the  expense  of 
further  litigation,  should  the  appellate  court  be  of  the  opinion  that  the  plain- 
tiff  was  not  entitled  to  an  Injunction  because  his  bUl  had  no  equity  to  support 
it" 

The  order  of  March  23,  1907,  was  at  least  a  preliminary  restrain- 
ing order.  It  had  all  of  the  effects,  so  far  as  the  defendants  were 
concerned,  of  an  injunction,  because  it  forbade  them  to  do  the  acts 
which  the  complainant  sought  to  restrain,  and  this  restraint  was  con- 
tinuing, unless  by  subsequent  action  of  the  court,  based  upon  good 
cause  to  be  shown  by  the  defendants,  the  order  was  vacated.  We 
must  conclude  therefore  that  the  order  entered  by  the  Circuit  Court 
on  March  23,  1907,  was  granted  upon  a  hearing  in  equity,  and  th^t 
it  is  also  an  injunction,  and,  having  come  to  this  conclusion,  it  nec- 
essarily follows  that  the  appeal  was  properly  taken. 

This  court,  in  the  opinion  filed  by  it  in  the  case  of  Walter  H.  Tay- 
lor, Trustee,  v.  Norfolk  &  Ocean  View  Railway  Company  (decided 
during  the  present  term)  162  Fed.  452,  a  case  involving  the  facts  now 
presented  for  our  consideration,  affirmed  the  right  of  the  court  be- 
low to  restrain  all  proceedings  relating  to  the  underlying  turnpike 
mortgages,  until  the  condemnation  suit  concerning  the  right  of  way 
now  claimed  by  the  appellee,  the  Norfolk  &  Ocean  View  Railway 
Company,  could  be  completed.  That  decision  in  effect  disposed  of 
the  questions  of  jurisdiction  now  relied  on  by  the  appellant,  and,  as 
this  appeal  presents  no  disputed  fact,  none  of  the  defendants  below 
having  either  demurred,  answered,  or  pleaded,  it  would  not  be  prop- 
er for  this  court  to  now  pass  on  the  merits  of  the  claim  presented  in 
the  petition  of  the  appellee,  Breese,  as  that  will  be  done  by  the  court 
below  in  due  time.  Let  the  case  be  remanded,  with  permission  to 
the  defendants  below  to  make  such  defense  to  the  petition  as  they 
respectively  may  find  proper,  and  for  such  further  proceedings  as  to 
equity  appertains.  The  costs  in  this  court  will  be  paid,  one-half  by 
the  appellant,  and  one-half  by  the  appellees. 

Affirmed.  .    . 


ELLIS  ▼.  SOUTHERN  RY.  CO. 

(Circuit  Court  of  Appeals*  Fourth  Circuit    July  17,  1008L) 

No.  689. 

RAnJtOA.D»— INJUBT   TO   PESSOH    ON   TBAOK— STATUTE    BSQUnUlfO   CBOSSIHO 

Signals. 

Civ.  Code  S.  C  1902,  f  2132,  which  requires  a  bell  to  be  rung  or 
whlsUe  sounded  on  every  railroad  engine  for  at  least  500  yards  before 
It  crosses  any  highway  or  street  or  traveled  place,  was  designed  to  pro- 
tect travelers  at  such  crossings,  and,  as  construed  by  the  Supreme  Ooiirt 
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of  the  state,  has  no  application  to  the  case  of  a  person  injured  or  killed 
on  the  track  at  any  other  place. 

Z   BAMID— CONTBIBUTOBT  NEOLIQENOB. 

Plaintiff's  decedent,  who,  after  flagging  a  fast  train  on  defendant's 
railroad  in  the  darkness,  at  a  point  some  140  yards  from  a  station, 
started  to  walk  down  the  track  to  the  station  ahead  of  the  train,  but  was 
struck  and  killed  by  the  train,  which  did  not  stop,  held  chargeable  with 
contributory  negligence  which  precluded  a  recovery  for  his  death. 

[Ed.  Note.^^For  cases  in  point,  see  Cent.  Dig.  vol.  41,  Railroads,  §§ 
1293,  1294.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Carolina. 

J.  P.  K.  Bryan,  for  plaintiff  in  error. 

Joseph  W.  Barnwell  (B.  L.  Abney,  on  the. brief),  for  defendant 
in  error. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  MORRIS, 
District  Judge. 

GOFF,  Circuit  Judge.  This  writ  of  error  is  prosecuted  from  a  judg- 
ment rendered  in  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  South  Carolina.  The  suit  was  instituted  by  the  plaintiff  in 
error  against  the  defendant  in  error  for  damages  alleged  to  have  been 
caused  by  the  negligence  of  the  Southern  Railway  Company,  result- 
ing in  the  death  of  W.  J.  Ellis.  The  plaintiff  alleges :  ^  That^  the  de- 
ceased,* who  was  the  husband  of  L.  D.  Ellis,  his  administratrix,  went 
to  a  regular  station  of  the  Southern  Railway  Company  in  South  Caro- 
Kna,  known  as  Furman,  about  4  o'clock  of  the  morning  of  March  3, 
1903,  for  the  purpose  of  becoming  a  passenger  on  one  of  the  trains 
operated  by  that  company;  that  said  station  is  located  near  where  that 
railroad  crosses  a  public  highway ;  that  soon  after  he  reached  the  sta- 
tion a  passenger  train  then  due  to  arrive  appeared  in  sight,  where- 
upon he — said  station  being  a  signal  station — gave  the  usual  sign 
for  it  to  stop,  and  that  those  in  charge  of  the  train  responded  by  the 
usual  locomotive  whistle,  indicating  that  the  train  would  stop,  but  that 
they  willfully,  maliciously,  wantonly,  carelessly,  and  negligently  ran 
the  train  by  the  station  withput  first  for  500  yards  before  reaching 
the  public  highway  and  station  ringing  the  bell  or  sounding  the  whistle 
on  the  locomotive;  that  the  train  went  by  said  station  at  an  exceed- 
ingly high  rate  of  speed,  and  willfully,  maliciously,  wantonly,  care- 
lessly, and  negligently  struck  the  person  of  said  W.  J.  Ellis  with  some 
part  of  the  locomotive,  whereby  he  was  instantly  killed ;  that  he  left, 
surviving  him,  a  wife  and  seven  minor  children,  for  whose  benefit  the 
suit  was  instituted  and  prosecuted.  The  answer  of  the  defendant  de- 
nied the  allegations  of  the  plaintiff,  and  alleged  that  the  injury  which 
caused  the  death  of  W.  J.  Ellis  would  not  have  occurred  but  for  his  neg- 
ligence and  his  want  of  care  in  placing  himself  upon  the  track  of  the 
defendant's  railway  when  its  train  was  then  due  and  approaching,  and 
in  remaining  on  said  track  where  he  could  be  struck,  which  said  neg- 
ligence contributed  to  his  injury  as  the  proximate  cause  thereof.  The 
case  came  on  regularly  to  be  heard  before  the  court  and  a  jury,  when, 
at  the  close  of  the  testimony  offered  by  the  plaintiff  below,  the  court, 
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on  motion  of  the  defcdant  below,  directed  a  verdict  in  its  favor.  The 
writ  of  error  now  under  consideration  was  then  sued  out. 

The  testimony  shows :  That  W.  J.  Ellis,  intending  to  go  from  Fur- 
man,  in  South  Carolina,  to  a  point  in  Florida,  desired  to  take  passage 
on  the  fast  train  of  the  defendant  from  the  north,  which  did  not 
regularly  stop  at  that  station,  but  that  under  the  rule  of  the  company 
should  stop  there  when  duly  flagged.  That  he  drove  in  a  buggy  ac- 
companied by  two  of  his  friends,  about  the  hour  of  the  morning  men- 
tioned in  the  complaint,  to  the  public  road  where  it  crossed  the  rail- 
road track  about  140  yards  to  the  north  of  Furman  station.  That  they 
had  started  from  said  crossing  going  toward  the  station  when  the 
train  was  observed  to  be  approaching,  at  which  time  he  said  to  one 
of  those  with  him,  "jump  down  and  go  across  and  wave  the  train," 
when  the  party  so  requested — this  party  being  a  witness  at  the  trial — 
jumped  from  the  buggy,  crossed  to  the  sidetrack,  and  struck  some 
matches  which  were  applied  to  a  roll  of  paper  in  the  hands  of  the  de- 
cedent, who  by  this  time  had  joined  him.  That  the  blazing  paper 
was  waved  over  the  track.  That  two  whistles  were  sounded  from  the 
locomotive.  That  the  decedent  said :  "Let's  go  to  the  station.  They 
are  going  .to  stop  for  us."  That  the  two  then  started  down  the  track 
towards  the  station,  Ellis,  following  behind  the  party  so  subsequently 
examined  as  a  witness,  saying  to  him  three  different  times:  "Get  off 
the  track."  That  the  party  so  spoken  to  got  off  the  track  and  walked 
the  space  between  the  main  and  the  side  track,  which  was  from  six 
to  eight  feet  wide,  and  that  he,  alarmed,  and  not  knowing  which  was 
the  main  track,  sat  down  on  the  ground  and  was  not  injured.  That 
the  train  did  not  stop,  but  passed  by  at  a  high  rate  of  speed,  striking 
the  decedent,  who  was  on  the  main  track,  and  killing  him  instantly. 
That  the  point  at  which  the  body  of  Ellis  was  found'  was  somewhere 
between  20  and  40  feet  of  the  station,  and  near  the  point  where  per- 
sons desiring  to  enter  the  cars  usually  did  so  after  the  train  had  been 
flagged.  That  the  watch,  some  silver  coin,  and  other  effects  of  the 
deceased  were  found  still  north  of  that  point,  and  nearer  the  high- 
way crossing. 

The  facts  relating  to  this  deplorable  accident  are  few^  and  there  is 
really  but  little  controversy  concerning  them.  As  we  see  the  case 
there  are  but  few  questions  of  law  applicable  to  the  facts  presented 
by  the  record,  though  counsel  for  plaintiff  in  error  has,  with  great 
research  and  ability,  presented  for  our  consideration  questions  which 
he  insists  are  fairly  raised  by  the  evidence,  but  which  we  are  constrain- 
ed to  say  we  find  not  to  be  pertinent. 

In  addition  to  the  principles  of  the  law  generally  applicable  to  cases 
of  this  character,  the  plaintiff  in  error  relies  upon  a  statute  of  the 
state  of  South  Carolina  which  reads  as  follows : 

'*A  beU  of  at  least  thirty  pounds  weight  and  a  steam  whistle  shall  be  placed 
on  each  locomotive  engine,  and  such  beji  shall  be  rung,  or  such  whistle  sound- 
ed, by  the  engineer  or  fireman,  at  the  distance  of  at  least  five  hundred  yards 
from  the  place  where  the  railroad  crosses  any  public  highway  or  street  or 
traveled  place,  and  be  kept  ringing  or  whistling  until  the  engine  has  crossed 
such  highway  or  street  or  traveled  place."  Civ.  Code  S.  G.  1902,  rol.  1,  p. 
820,  i  2132. 
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"\Miile  it  is  true  that  this  statute,  construed  in  connection  with  oth- 
er provisions  of  the  South  Carolina  Code  applicable  thereto,  has  been 
held  by  the  courts  of  the  state  as  indicating  that  the  injury  of  a  per- 
son by  collision  with  trains  at  a  "public  highway  or  street  or  other 
traveled  place"  is  prima  facie  evidence  of  negligence  on  the  part  of 
the  railroad  company,  nevertheless,  as  the  undisputed  testimony  here 
shows  that  the  deceased  met  his  death  not  on  a  public  highway  or 
street  or  traveled  place,  nor  at  a  station,  but  on  the  main  track  of  the 
Southern  Railway  Company,  some  distance  from  a  public  highway 
or  traveled  place,  we  must  hold  from  the  facts  here  disclosed  that  said 
statute  has  no  bearing  on  this  case. 

The  Supreme  Court  of  South  Carolina,  in  Neely  v.  Railroad  Co., 
33  S.  C.  139,  11  S.  E.  636,  said: 

"Section  1483,  Gen.  9t.  1882  (now  section  2132,  Civ.  CJode  1902),  requires 
railroad  corporations  to  ring  a  bell  or  sound  a  steam  whistle  at  tlie  distance 
of  at  least  500  yards  from  the  place  where  the  railroad  crosses  any  public 
highway  or  street,  or  traveled  place,  to  be  kept  ringing  or  whistling  until  the 
engine  has  crossed  such  highway  or  street,  or  traveled  place,  in  the  neglect 
of  which,  by  section  1529,  supra  (now  2139),  the  corporation  is  made  liable 
for  any  injury  resulting  from  a  collision  at  such  crossing,  unless  lt»  is  shown 
that  In  addition  to  a  mere  want  of  ordinary  care  the  person  injured,  etc, 
was  at  the  time  of  the  collision  guilty  of  gross  and  willful  negligence,  etc. 
Now,  there  can  be  no  doubt  but  that  the  object  of  these  sections  was  to 
prevent  collisions  which  might  occur  between  persons  attempting  to  cross 
the  track  of  the  railroad  and  the  locomotive  and  cars  approaching  the  cross- 
ing at  the  same  moment,  and  the  provisions  of  the  act  did  not  include,  nor 
was  the  act  intended  to  include,  injuries  inflicted  upon  bystanders  not  in- 
tending to  cross,  or  upon  cattle  that  happened  to  be  killed  or  injured  pastur- 
ing nearby,  but  not  upon  the  crossing  or  using  it  to  pass  from  the  one  side 
to  the  other." 

Deceased  was,  at  the  time  he  was  killed,  on  the  main  track  going 
toward  the  station,  with  his  back  to  the  approaching  locomotive.  He 
was  anxious  to  stop  the  train.  He  was  evidently  late  in  reaching  the 
vicinity  of  the  station,  was  surprised  when  he  reached  the  crossing, 
several  hundred  feet  from  the  station,  to  see  the  train  rapidly  ap- 
proaching, was  in  a  hurry,  greatly  excited,  considerably  confused,  evi- 
dently in  doubt  as  to  which  was  the  main  track,  and  very  anxious  to 
signal  and  stop  the  train  so  that  he  might  proceed  upon  his  journey. 
He  was  solicitous  for  the  safety  of  his  companion,  whom  he  continu- 
ally cautioned,  and  he  seemed  to  be  unmindful  of  himself,  although 
he  was  in  great  danger.  It  is  evident  that  he  misconceived  the  situ- 
ation, and  that  his  judgment  was  at  fault.  He  was  under  the  impres- 
sion that  the  signal  had  been  observed,  and  that  the  train  would  stop, 
afid  he  must  have  thought  that  he  was  on  the  sidetrack,  for  he  knew 
that  the  train  would  have  to  pass  the  point  where  he  was  in  order  to 
reach  the  station,  which  was  still  some  distance  before  him.  Had  he 
observed  the  caution  that  his  companion  did,  a  warning  that  he  him- 
self suggested,  he  would  not  have  been  injured. 

It  may  be  admitted  that  the  train-  did  not  give  the  proper  signals 
for  either  the  crossing  of  the  county  road,  or  for  the  station,  and  still 
the  deceased,  who  necessarily  knew  that  the  train  was  very  near  him, 
who  had  heard  and  seen  and  aided  in  the  effort  to  flag  it,  who  cau- 
tioned another  to  keep  out  of  its  way,  was  not  absolved  from  the  rule 
163  P.- 
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which  required  at  least  ordinary  care,  prudence,  and  caution  on  his 
part,  which,  instead  of  observing,  he  entirely  ignored,  and  by  his  con- 
duct contributed  to  a  degree  seldom  equaled  to  the  lamentable  acci- 
dent in  which  he  was  so  fearfully  involved.  Why  he  followed  the 
main  track,  instead  of  using  the  sidetrack,  or  the  space  between  the 
tracks,  or  the  road  that  led  from  the  crossing  to  the  station,  we  may 
surmise  concerning,  but  will  never  know.  At  that  time  he  should 
have  made  vigilant  use  of  his  senses,  and  should  have  exercised  the 
care  required  to  avoid  the  danger  that  was  not  only  possible  but  was 
then  imminent. 

We  conclude  that  the  court  below  was  right  in  reaching  the  conclu- 
sion that  there  was  "no  legal  ground  upon  which  any  verdict  in  favor 
of  this  plaintiff  can  be  sustained,"  and  we  further  find  that  ss^id  court 
was  justified  by  the  testimony  before  it,  in  saying: 

"This  unfortuDate  deceased,  from  all  the  testimony  a  very  reputable  and 
good  man,  husband,  and  father,  came  to  his  death  by  accident  the  result  of 
his  own  carelessness.** 

As  wcjare  forced  to  the  conclusion  that  under  the  law  no  recovery 
can  be  had  in  favor  of  the  plaintiff  in  error,  upon  any  view  which  can 
be  properly  taken  of  the  facts  the  evidence  tends  to  establish,  it  fol- 
lows that  there  is  no  error  in  the  judgment  complained  of. 

Affirmed 


ATLANTIC  TRUST  &   DEPOSIT  CO.  v.   TOWN   OF   LAURINBURG. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    July  18,  190a) 

No.  816. 

1.  Municipal  Corpobattons— Public  Impbovemewts— CowTBACTS--CoN8TBuo- 
TION— Contract  TO  Complete  Water  System. 

A  town  had  plans  and  speclflcations  made  for  a  complete  water  and 
eewer  system,  and  advertised  for  bids  for  th«  same,  all  of  which  were 
rejected  because  they  exceeded  $34,000,  which  was  all  the  town  purposed 
to  expend.  The  engineer  of  the  Southern  Contracting  Company,  which 
was  the  lowest  bidder,  then  proposed  that  his  company  would  construct 
the  system  within  such  limit,  if  certain  changes  were  made  In  the  speci- 
fications, and,  his  proposal  being  accepted,  a  resolution  prepared  by  him 
was  adopted  *'that  the  plans  and  specifications  by  *  *  *  be  revised 
for  a  completed  plant,  without  extras,  and  be  constructed  by  the  South - 
em  Contracting  Company  at  cost  plus  10  per  cent,  for  material  furnished 
and  work  done,  the  total  amount  not  to  exceed  $34,000."  The  company 
then  gave  a  bond,  with  defendant  as  surety,  conditioned  for  the  per- 
formance of  the  contract  "for  the  amended  construction  of  a  water  and 
sewer  system"  for  the  town  "upon  a  basis  of  10  per  cent  upon  the  d^- 
terials  and  labor  furnished,  not  to  exceed  $34,000."  The  bond  also  gave 
defendant  the  right  to  complete  the  contract  on  default  by  the  principal. 
The  company,  after  doing  a  part  of  the  work,  abaudoned  the  same,  and, 
defendant  refusing  to  complete  it,  the  town  did  so,  as  authorized  by 
the  contract,  at  a  total  cost  largely  exceeding  $34,000.  Held,  that  the 
contract  was  not  one  to  do  work  for  the  town  on  account  of  its  water 
and  sewer  system  to  the  extent  of  $34,000  on  a  commission  of  10  per  cent, 
but  was  one  for  the  completion  of  the  system  In  accordance  with  the 
amended  specifications  at  a  cost  not  to  exceed  $34,000,  and  less  if  the 
actual  cost,  including  10  per  cent,  profit  to  the  company,  should  be  less, 
and  that  defendant  was  liable  to  the  town  for  the  damages  sustained  by 
Its  breach,  to  the  extent  of  the  penalty  named  in  the  bond. 
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2l  Samk— Action  on  Bond— Evidbnob. 

In  an  action  on  such  bond,  In  which  the  declaration  alleged  a  breach 
of  the  contract  by  abandonment  of  the  work,  to  the  damage  of  the  town 
in  the  full  penalty  of  the  bond,  the  town  was  entitled  to  prove  what  it 
did  in  completion  of  the  work  in  accordance  with  the  specifications,  and 
the  amount  expended  therein., 

8.  Bonds— Action—Pleading. 

In  an  acti9n  of  debt  on  a  bond  with  collateral  conditions,  the  declara- 
tion is  not  required  to  set  forth  the  damages  alleged,  but  only  the 
breaches ;  and  when  the  breach  alleged  is  the  abandonment  of  the 
contract,  the  performance  of  which  the  bond  was  given  to  secure,  and 
the  damages  are  alleged  to  equal  the  full  penalty  of  the  bond,  the 
specific  details  of  damages  cannot  be  required  to  be  set  out 

4.  Principal  and  Substt— Subbttt  Companies— RuIiBS  Govb&nino  Obliga- 
tion OF  SUBETT. 

The  strict  rules  governing  the  liability  of  sureties  growing  out  of  the 
ordinary  relations  of  creditor  and  simple  surety  are  not  as  fully  appli- 
cable, to  the  contracts  of  a  bonding  company  insuring  the  performance 
of  contracts  as  a  business  and  for  profit 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Norfolk. 

John  L.  Jeffries  and  Harry  K.  Wolcott  (Jeffries,  Wolcott  &  Wolcott 
and  Floyd  Hughes,  on  the  brief),  for  plaintiff  in  error. 

M.  L.  John  and  Luther  B.  Way  (Pender  &  Way,  on  the  brief), 
for  defendant  in  error. 

Before  PRITCHARD,  Circuit  Judge,  and  BOYD  and  DAYTON, 
District  Judges. 

DAYTON,  District  Judge.  This  was  an  action  of  debt  upon  a 
bond  with  collateral  conditions,  instituted  by  the  town  of  Laurinburg, 
a  municipal  corporation  of  North  Carolina,  against  the  Atlantic  Trust 
&  Deposit  Company,  a  Virginia  corporation,  engaged  in  the  guaranty 
and  tending  business.  The  defendant  entered  some  9  different  pleas 
and  filed  a  statement  of  12  different  grounds  of  defense.  A  trial  by 
jury  was  had,  resulting  in  a  verdict  and  judgment  for  $9,000  for 
the  plaintiff  and  the  defendant  took  16  bills  of  exception  thereto. 
Twenty-two  assignments  of  error  are  now  here  relied  on  to  reverse 
this  judgment. 

It  seems  the  town,  having  a  limited  sum  of  money  in  hand  for  the 
purpose,  undertook  the  installation  of  a  complete  water  and  sewer 
system.  To  this  end,  through  a  commission  created  by  it,  full  plans 
and  specifications  were  prepared  for  such  system  on  the  basis  of  a 
cost  not  to  exceed  $34,000.  Bids  were  advertised  for,  and  the  South- 
em  Contracting  Company,  a  Virginia  corporation,  was  found  to  be 
the  lowest  bidder  at  a  price  of  $37,500.  This  and  all  other  bids  were 
rejected,  because  the  town  Authorities  determined  not  to  exceed  in 
cost  the  $34,000  limit.  This  was  on  July  7,  1906.  On  the  19th  of 
the  same  month,  Kitson,  engineer  of  the  Southern  Contracting  Com- 
pany, again  entered  into  negotiation  with  the  town's  commission, 
and  agreed  to  reduce  the  contracting  company's  bid  to  $34,000,  pro- 
vided some  extras  in  the  way  of  house  connections,  in  no  way  impair- 
ing the  system  as  a  whole,  were  cut  out.  This  offer  was  accepted, 
and  the  Contract  was  signed  by  the  town  and  by  the  company,  and  the 
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$1,000  check  in  forfeit  was  deposited.  Kitson  went  back  to  Nor- 
folk, and  after  a  lapse  of  time  returned  and  announced  that  his  com- 
pany could  not  do  the  work  outlined  in  the  plans  and  specifications 
for  $34,000,  and  that,  unless  some  other  arrangement  could  be  made, 
his  company  would  have  to  forfeit  the  $1,000.  He  urged  that  there 
was  still  a  large  amount  of  work  set  forth  in  the  plans  and  specifica- 
tions which  could  be  dispensed  with,  and  that  if  the  town  would  have 
its  engineer  revise  its  plans,  leaving  off  all  the  streets  and  parts  of 
the  work  specified  by  him,  his  company  would  undertake  to  construct 
a  complete  system,  according  to  such  revised  plans,  for  not  to  exceed 
$34,000,  and  complete  it  by  February  16,  1907.  The  town  acceded 
to  this,  and  incorporated  into  the  contract  by  means  of  a  resolution 
prepared  by  Kitson  himself : 

•That  the  plans  and  specifications  by  J.  M.  Bandy  be  revised  for  a  com- 
pleted plant  without  extras,  and  be  constructed  by  the  Southern  Contra  c^l^ig 
Company  at  cost  plus  10  per  cent,  for  material  furnished  and  work  dooe,  the 
total  amount  not  to  exceed  $34,000." 

This  was  on  August  8,  1907,  and  Bandy  did  revise  his  plans,  elim- 
inating all  streets  and  parts  of  streets  agreed  upon.  Kitson  took  this 
contract  to  Norfolk,  and  returned  by  mail  the  indemnity  bond  of  the 
contracting  company,  signed  by  the  defendant  trust  company  as 
surety,  upon  which  this  action  was  brought,  whereby  the  contracting 
and  trust  companies  bound  themselves  jointly  and  severally  to  the 
town  in  the  penalty  of  $9,000  to  indemnify  any  default  in  the  condi- 
tions and  obligations  of  the  contract.  The  contracting  company  went 
on  with  the  work  until  about  60  per  cent,  of  it  was  completed  and  near 
$33,500  of  the  price  had  been  expended,  then  abandoned  it,  went  into 
bankruptcy,  and  its  receiver  declined  to  finish  the  work.  The  defend- 
ant trust  company  also  refused  to  complete  the  work  and  denied  li- 
ability.   The  town  did  complete  it  at  an  expense  of  more  than  $10,000. 

Notwithstanding  the  numerous  exceptions  and  assignments  of 
error,,  the  case  does  not  involve  any  great  difficulty.  Most  of  the  con- 
troversy turns  upon  the  construction  to  be  given  the  clause  of  the 
contract  written  into  it  by  the  contracting  company  itself,  through 
Kitson,  its  engineer  and  agent,  which  we  have  quoted  above,  and 
which  was  guaranteed  by  the  trust  company  for  a  monetary  considera- 
tion.   The  words  used  in  this  guaranty  bond  are: 

"Whereas,  said  principal  has  entered  Into  a  certain  written  contract,  a 
copy  of  which  is  hereto  attached  and  made  a  part  hereof,  bearing  date  the 
8th  day  of  August,  A.  D.  1906,  wherein  they  agree  to  furnish  materials  and 
labor  for  the  amended  construction  of  a  water  and  sewer  system  for  the 
town  of  Laurinburg,  N.  C,  upon  a  basis  of  10  per  cent  upon  th«  materials 
and  labor  furnished,  not  to  exceed  $34,000,  in  accordance  with  plans  made  by 
J.  M.  Bandy,  engineer  In  charge,  by  February  15,  1907:    Now,  therefore,"  etc. 

By  the  trust  company  it  is  contended  substantially  that,  under  the 
terms  of  the  contract  referred  to,  the  contracting  company  only  under- 
took to  do  work  for  the  town  on  account  of  its  sewer  and  water  sys- 
tem to  the  extent  of  $34,000  on  a  commission  of  10  per  cent  profit 
over  and  above  cost  of  labor  and  material.  On  the  contrary,  it  is 
contended  by  the  town  that  the  true  construction  shows  that  this  com- 
pany undertook  to  secure  to  the  town  a  completed  water  and  sewer 
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system,  according  to  certain  amended  plans  and  specifications,  at  a 
price  not  to  exceed  $34,000,  which  was  to  include  a  10  per  cent  profit 
to  it  on  the  actual  cost  of  labor  and  material.  The  terms  of  the  con- 
tract, of  the  specifications,  of  the  indemnifying  bond,  and  the  condi- 
tions and  circumstances,  all  show  beyond  all  question,  in  our  judgment, 
that  the  first  contention  cannot  be  true,  and  that  the  second  one,  as 
held  by  the  court  below,  was  the  true  purpose  and  intent  of  the  par- 
ties. It  is  needless  to  say  the  contract  is  to  be  read  as  a  whole,  and 
each  clause  thereof  is  to  be  read  in  connection  with  the  otliers,  so 
as,  if  possible,  to  give  effect  to  each  and  all.  It  is  needless,  also,  to 
say  that  the  party  who  writes  a  contract,  or  any  of  its  clauses,  must 
have  such  read  most  favorably  to  the  other  party,  where  any  ambig- 
uity exists.  The  clause  in  question  may  well  and  properly  be  con- 
strued to  provide  that  the  plans  of  Bandy,  the  town's  engineer,  were 
to  be  revised — 

"for  a  completed  plant  without  iaztnui,  and  be  constructed  [that  U,  the  com- 
plete plant,  as  provided  for  by  .the  revised  plans]  by  the  Southern  Ck>ntractlng 
Ck>mpany  at  cost  plus  10  per  cent,  for  [that  is,  over  the  cost  of]  material 
furnished  and  work  done,  the  total  amount  [that  is,  of  cost  of  complete  plant, 
as  provided  by  the  revised  plans  and  the  10  per  cent  compensation]  not  to 
exceed  $34,000." 

The  obligation  of  the  bond  was  to  guarantee  "the  amended  construc- 
tion of  a  water  and  sewer  system,"  and  it  was  to  be  done  in  accordance 
with  plans  made  by  J.  M.  Bandy,  engineer  in  charge,  by  February  15, 
1907.  With  nothing  else  before  us  than  these  two  clauses,  one  from 
the  contract  and  the  other  from  the  bond,  how  could  we  draw  any 
other  conclusion  than  the  one  given  to  them  by  the  court  below? 
We  must  remember,  too,  that  in  addition  to  this  the  advertisement  set 
forth  the  intention  to  be  "to  let  the  entire  work";  that  "lump  sum 
bids"  were  called  for,  by  reason  of  which  "no  classification  of  mate- 
rial" was  to  be  specified,  "hence  any  and  all  qualities  of  material  must 
be  included  in  the  lump  stun  bid" ;  that  the  contract  in  other  clauses 
than  the  one  in  question  provided  that  the  contracting  company  agreed 
"to  construct  one  or  both  [water  and  sewer]  systems  in  a  good  sub- 
stantial and  workmanlike  manner,"  to  begin  construction  "not  later 
than  August  7,  1906,"  and  "complete  the  same,  and  the  whole  there- 
of, on  or  before  15th  day  of  February,  1907" ;  that  "all  plans,  draw- 
ings, profiles,  and  specifications  on  file  in  the  mayor's  office,  and  all 
subsequent  drawings,  supplementing  more  particularly  the  work  here- 
in contemplated,  are  mutually  held  to  be  controlling  parts  of  this 
contract";  that,  "to  prevent  all  suits  and  litigation,  it  is  further 
agreed  by  and  between  the  parties  to  this  contract  that  the  engineer 
shall  in  all  cases  determine  the  amounts  of  work  done  which  are  to 
be  paid  for  under  the  contract;  that  he  shall  be  the  judge  of  the  man- 
ner of  construction,  the  quality  of  materials,  and  of  the  interpreta- 
tion of  the  specifications;  that  he  shall  decide  all  questions  which 
may  rise  relative  to  the  carrying  out  of  this  contract,  and  that  his 
estimates,  figures,  measurements,  directions,  and .  decisions  shall  be 
final  and  conclusive";  that  10  per  cent,  of  the  money  was  to  be  re- 
tained by  the  town  "until  the  whole  work  is  properly  completed, 
and  all  the  provisions  of  the  contract  complied  with  to  the  satisfaction 
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of  the  engineer" ;  that,  "in  case  the  contractor  shall  f aU  in  the  perform- 
ance," then  the  town  should  have  the  right  either  "to  relet  the  un- 
dertaking of  said  contract,  or  any  part  thereof,"  or  "complete  the 
work"  itself  at  the  cost  of  the  contractor. 

It  is  further  to  be  remembered  that  the  bond,  wholly  prepared  by 
the  trust  company,  surety,  expressly  guaranteed  to  save  harmless 
the  town  "from  pecuniary  loss  resulting  from  the  breach  of  any  of 
the  terms,  covenants,  and  conditions  of  the  said  contract,"  upon  con- 
ditions, first,  that  notice  within  30  days  of  default  should  be  given  the 
trust  company,  surety ;  second,  that  such  surety  company  should  have, 
at  its  option,  the  right  to  complete  the  contract ;  third,  that  the  surety 
company  should  not  be  liable  in  any  event  for  a  sum  in  excess  of  the 
penalty  of  the  bond,  nor  subject  to  any  action  unless  •  instituted  with- 
in six  months  after  first  breach  of  the  contract;  and,  fourth,  that  such 
surety  should  not  be  liable  for  damages  for  work  destroyed  by  act 
of  God,  the  public  enemies,  mobs,  riots,  civil  commotion,  or  by  em- 
ployes on  strike.  With  all  these  provisions  in  the  contract  and  bond, 
no  other  conclusion  can  be  reached  than  that  this  was  a  contract  for 
a  "completed  system"  and  not^  "on  a  percentage  basis,  10  per  cent, 
plain  force  job."  It  would  be  in  no  effect  different  from  a  contract 
made  by  A.  with  B.  for  the  building  of  a  house  according  to  fixed 
plans,  the  cost  of  which,  in  no  event,  should  exceed  $34,000,  and  to. 
be  as  much  less  as  the  cost  of  labor  and  material  with  10  per  cent, 
added  for  the  builder's  profit  should  turn  out  to  be  less  than  this  sum. 
The  liability  to  complete  the  system  if  it  should  exceed  this  sum  was 
clearly  assumed  by  the  contract  and  guaranteed  by  the  bond.  Hav- 
ing reached  this  conclusion,  the  other  defenses  set  up  can  be  readily 
disposed, of,  because  they  are  purely  technical  in  character. 

Defendant's  exceptions  1,  2,  and  3  relate  to  the  overruling  of  the 
motion  to  exclude  the  contract  as  evidence.  The  contract  was  exe- 
cuted in  triplicate,  and  the  receiver  of  the  contracting  company  and 
Bundy,  the  mayor  of  the  town,  clearly  identified  the  copy  introduc- 
ed as  one  of  the  triplicate  ones. 

Exceptions  No.  4  and  6  were  to  the  admission  of  evidence  tend- 
ing to  show  what  steps  the  town  took  to  protect  and  complete  the 
work  after  default  made,  and  are  based  upon  the  idea  that  such  evi- 
dence tended  to  prove  special  damages  not  set  forth  in  the  declara- 
tion. We  can  see  no  merit  in  this  contention,  for  the  reason,  among 
others,  that  the  declaration  alleges  substantially  the  breach  of  the 
contract  to  have  arisen  from  the  abandonment  of,  and  failure  to  com- 
plete, the  work,  to  the  damage  of  the  town  the  full  penalty  of  the  bond. 
It  expressly  sets  forth  the  terms  of  the  bond  based  upon  the  contract. 
The  bond  gave  the  surety  company  the  option  to  complete  the  work. 
The  contract  gave  the  town  the  right  to  complete  it  if  the  contract- 
ing company  or  its  surety  did  not.  In  completing  it  the  town  neces- 
sarily had  to  show  that  it  had,  with  reasonable  care  as  to  expense 
and  within  the  bounds  of  the  specifications,  completed  the  work  at 
a  cost  in  excess  of  the  penalty  of  the  bond.  •  This  evidence  tended 
directly  to  show  this,  and  was  entirely  proper  and  pertinent.  Again, 
in  an  action  of  debt  upon  a  bond  with  collateral  conditions,  the  dec- 
laration is  not  required  to  set  forth  the  damages  alleged,  but  only  the 
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breaches.  If  these  breaches  relate  to  specific  acts,  such  as,  in  this 
case,  might  have  been  the  use  of  defective  pipe  or  other  material,  the 
improper  and  defective  excavations  made,  and  other  specific  charges 
of  a  like  character,  the  defendant  before  trial  could  have  asked  the 
court  to  require  the  plaintiff,  to  file  a  definite  statement  of  damages 
to  be  claimed  as  a  result  of  such  breaches  in  particular  details  of  the 
work;  but  this  demand  must  be  made  before  trial,  and,  where  the 
breach  alleged  is  simply  one  of  abandonment  of  the  work,  the  dam- 
ages for  which  are  alleged  to  equal  the  full  penalty  of  the  bond,  no 
such  statement,  even  if  asked  for  before  trial,  would  be  required  to 
be  filed. 

Exceptions  5  and  8  are  taken  to  the  court's  refusal,  first,  after 
conclusion  of  plaintiff's  evidence,  and,  second,  after  the  introduc- 
tion of  all  the  evidence,  to  direct  a  verdict  for  the  defendant.  In  sup- 
port of  these  motions  it  was  urged,  in  addition  to  the  matters  set 
forth  in  the  exceptions  already  considered,  that  (1)  material  changes 
were  made  in  the  location  and  character  of  the  work;  (2)  the  time 
of  payment  was  changed,  and  made  semimonthly,  instead  of  month- 
ly; (3)  the  10  per  cent,  was  not  reserved;  and  (4)  the  town  guaran- 
teed and  paid  an  order  for  $12,000  worth  of  material.  All  of  these 
objections  were  without  merit.  The  contract  and  specifications,  fair- 
ly construed,  we  think,  authorized  reasonable  changes  under  the  di- 
rection of  the  town's  engineer,  as  he  was  to  be  the  judge  of  the 
"manner  of  construction"  of  the  system,  and  his  plans  and  "subse- 
quent drawings,  supplementing  more  particularly  the  work  herein 
contemplated,  are  mutually  held  to  be  controlling  parts  of  this  con- 
tract." But,  if  this  were  not  so,  it  is  undisputed  that  the  changes 
made  were  all  in  favor  of  the  contractor,  and  in  the  aggregate  les- 
sened his  liability  under  the  contract  several  hundred  dollars.  Ful- 
ly recognizing  the  rule  of  strictissimi  juris  as  applying  to  contracts 
growing  out  of  the  ordinary  relation  of  creditor  and  simple  surety, 
we  cannot  and  do  not  recognize  this  rule  as  applying  to  contracts 
underwritten  by  these  bonding  corporations,  whose  business  it  is 
(and  a  profitable  one,  too,  it  would  seem,  from  the  number  organiz- 
ed and  existing)  to  insure,  for  a  monetary  consideration,  the  obligee 
against  a  failure  of  performance  on  ^  the  part  of  the  principal  obli- 
gor. In  such  cases,  before  such  bonding  company  can  be  released, 
it  must  show  that  the  changes  made  in  a  contract  like  this,  guaran- 
teed by  it,  operated  injuriously  to  affect  its  rights  and  liabilities. 
The  Supreme  Court  of  the  United  States  has  ^aid: 

"The  rule  of  strictissimi  Juris  is  a  stringent  one,  and  Is  liable  at  times  to 
work  injustice.  It  is  one  which  ought  not  to  be  extended  to  contracts  not 
within  the  reason  of  the  rule,  particularly  when  the  bond  is  underwritten  by 
a  corporation  which  has  undertaken  for  a  profit  to  insure  the  obligee  against 
a  failure  of  performance  on  the  part  of  the  principal  obligor."  United  States 
F.  &  G.  CJo.  V.  U.  S.,  191  U.  8.  416,  24  Sup.  Ct  142,  48  L.  Ed.  242. 

The  very  reason  for  the  existence  of  this  kind  of  corporations, 
and  the  strongest  argument  put  forward  by  them  for  patronage,  is 
that  the  embarrassment  and  hardship  growing  out  of  individual  sure- 
tyship that  give  application  for  this  rule  is  by  them  taken  away ;  that 
it  is  their  business  to  take  risks  and  expect  losses.     If,  with  their 
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superior  means  and  facilities,  they  are  to  be  permitted  to  take  the 
risks,  but  avoid  the  losses,  by  the  rule  of  strictissimi  juris,  we  may 
expect  the  courts  to  be  constantly  engaged  in  hearing  their  techni- 
cal objections  to  contracts  prepared  by  themselves.  It  is  right,  there- 
fore, to  say  to  them  that  they  must  show  injury  done  to  them  before 
they  can  ask  to  be  relieved  from  contracts  which  they  clamor  to  ex- 
ecute. In  this  case  no  injury,  but  benefit,  came  to  this  defendant 
from  all  the  changes  made,  and  from  the  town's  guaranteeing  the 
material  order  and  advancing  the  money  for  the  contracting  com- 
pany to  advance  and  perform  the  work,  and  its  exceptions  because 
of  these  are  groundless. 

Exception  7  relates  to  the  refusal  of  the  court  to  allow  testimony 
to  be  introduced  touching  a  wholly  independent  contract  between 
the  town  and  the  contracting  company  for  work  done  in  "the  mill 
district."  Such  testimony  was  wholly  irrelevant,  and  was  properly 
excluded. 

Finally,  exceptions  9,  10,  11,  12,  13,  14,  and  15  relate  to  instruc- 
tions refused  and  to  charges  given  by  the  court  to  the  jury.  No.  16 
is  to  a  refusal  to  set  aside  verdict  and  award  new  trial.  It  is  sufficient 
for  us  to  say  that  we  have  carefully  considered  the  charge  deliver- 
ed to  the  jury  by  the  court  below,  and  in  our  judgment  it  was  a  clear, 
concise,  fair,  and  complete  exposition  of  the  law  governing  the  case. 

We  see  no  error  in  the  judgment  of  the  court  below,  and  it  is  af- 
firmed* 


DILLINGHAM  v.  BOOKER  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit    July  17,  1G08.) 

No.  729. 

EUBBAS  COBFUa— NATUBE  of  RESTBAINT— UNLAWFUI.  ENLIBTMEirr  OF  MllVOB. 

'  The  civil  courts  should  not  interfere  by  habeas  corpus  to  discharge  a 
minor  under  18  years  of  age  who  has  been  enlisted  in  either  the  military 
or  naval  service  without  the  consent  of  his  parents  or  guardian,  if  at  the 
time  of  the  presentation  of  the  petition  for  the  writ  the  minor  is  under 
arrest  and  held  for  trial  by  court-martial  on  a  charge  of  desertion  or 
fraudulent  enlistment  or  other  charge  cognizable  by  a  military  or  naval 
court 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  25,  Habeas  Corpus, 
•  16.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia. 

L.  L.  Lewis,  U.  S.  Atty.  (Robert  H.  Tallejr,  Asst  U.  S.  Atty.,  on 
the  brief),  for  appellant. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  BOYD,  Dis- 
trict  Judge. 

GOFF,  Circuit  Judge.  This  appeal  is  from  an  order  of  the  District 
Court  of  the  United  States  for  the  Eastern  District  of  Virginia,  dis- 
charging on  habeas  corpus  from  the  United  States  navy  the  appellee 
William  Booker. 
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Tfac  record  before  us  shows:  That  on  the  23d  day  of  Aprfl,  1906, 
William  Booker  enlisted  as  an  apprentice  seaman  in  the  United  States 
navy  for  the  term  of  four  years.  That  at  the  time  of  such  enlistment 
he  stated  on  oath  that  he  was  born  at  Osceola,  Ind.,  on  December 
16,  1886.  That  on  the  7th  day  of  May,  1906,  he  deserted  from  the 
United  States  receiving  ship  Franklin,  then  at  Norfolk,  Va.  That  the 
appellant,  the  commanding  oflScer  of  that  vessel,  offered  a  reward  for 
his  apprehension  and  return.  That  on  October  6,  1906,  he  was  re- 
turned to  the  appellant,  having  been  arrested  in  the  state  of  Indiana. 
That,  as  required  by  the  laws  relating  to  the  government  of  the  navy, 
court-martial  proceedings  were  recommended  by  said  commanding  of- 
ficer, and  he  was  held  for  trial  on  the  charge  of  desertion.  That  on 
October  8,  1906,  the  appellee  Rooney  Booker  filed  his  petition  ask- 
ing for  the  discharge  upon  habeas  corpus,  of  his  son,  the  appellee 
William  Booker.  That  the. court  below  entered  an  order  requiring  the 
appellant  to  have  the  body  of  said  enlisted  seaman  before  the  court 
at  Norfolk,  on  October  16,  1906.  That  after  the  service  of  the  said 
writ  the  court-martial  proceedings  were  held  in  abeyance,  until  the 
hearing  before  the  court,  William  Booker  in  the  meanwhile  being  kept 
confined  on  board  the  United  States  ship  Richmond.  That  as  com- 
manded by  said  writ  the  body  was  duly  produced  in  court  together 
with  the  return  showing  the  cause  of  detention,  when  the  appellees 
proved  that  William  Booker  was  under  the  age  of  18  years  at  the  time 
he  enlisted,  and  his  enlistment  was  without  the  consent  of  his  parents. 
That  the  return  to  the  writ  set  forth,  in  substance,  the  facts  herein- 
before mentioned,  and  asked  that 'said  seaman  be  returned  to  the  cus- 
tody of  the  respondent  so  that  trial  by  court-martial  for  fraudulent 
enlistment  and  desertion  might  be  had.  That  on  the  hearing  the  court 
below  entered  an  order  containing,  among  other  provisions,  the  fol- 
lowing: 

"It  appearing  to  the  court  that  WlUiam  Booker,  being  under  the  age  ot 
18  years,  was  enlisted  In  the  United  States  navy  without  the  consent  of  his 
parent,  the  petitioner,  and  that  consequently  the  said  enlistment  is  Illegal 
and  in  contravention  of  the  statute  in  such  case  made  and  provided,  and  that 
the  said  William  Booker  is  now  unlawfully  restrained  of  his  liberty,  it  is 
farther  ordered  by  the  court  that  the  said  William  Booker  be  forthwith 
discharged  from  the  custody  of  the  said  A.  C  Dillingham  and  the  United 
States  navy,  and  be  restored  to  the  custody  of  his  father." 

That  after  such  order  had  been  entered  the  appellant  asked  for  and 
was  allowed  the  appeal  now  under  consideration. 

It  is  insisted  by  appellant  that  the  court  below  erred  in  refusing  to 
remand  William  Booker  to  the  custody  of  the  United  States  naval 
authorities,  when  it  was  clearly  shown  that  he  was  being  detained  for 
trial  on  the  charge  of  desertion,  and  that  he  was  also  liable  to  be 
proceeded  against  on  the  charge  of  fraudulent  enlistment. 

It  is  provided  by  statute  that  fraudulent  enlistment  is  an  offense 
against  naval  discipline,  punishable  by  general  court-martial.  Act 
March  3,  1893,  c.  212,  27  Stat  716  fU.  S.  Comp.  St.  1901,  p.  1006). 
The  Revised  Statutes  authorize  the  enlistment  of  boys  between  the*  ages 
of  16  and  18  years,  with  the  consent  of  their  parents  or  guardians. 
Section  1419,  Rev.  St.  (U.  S.  Comp.  St.  1901,  p.  1007).    The  appellee 
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William  Booker  made  oath  when  he  was  enlisted  that  he  was  over 
the  age  of  18  years,  thereby  rendering  it  unnecessary  to  secure  the  as- 
sent of  his  parents,  and  seemingly  making  his  enlistment  legal.  Con- 
sequently, even  thoug^h  he  was  entitled  to  his  discharge  as  a  seaman, 
because  he  had  not  in  fact  been  lawfully  enlisted,  it  does  not  follow 
that  he  was  not  amenable  to  trial  under  the  statute  cited. 

But,  also,  it  was  shown  beyond  question  that  he  was  being  held  for 
trial  by  court-martial  for  the  crime  of  desertion,  as  provided  for  in  the 
articles  for  the  government  of  the  navy.  Section  1624  of  the  Revised 
Statutes  (U.  S.  Comp.  St.  1901,  p.  1105)  says: 

•*Such  punishment  as  a  court-martial  may  adjudge  may  be  Inflicted  on  any 
person  in  the  navy,  •  ♦  •  who  in  the  time  of  peace  deserts  or  attempts  to 
desert." 

We  think  that  the  naval  authorities  had  jurisdiction  to  hold  and 
to  try  the  appellee  William  Booker  for  both  of  the  offenses  mentioned. 
Such  trials  would  necessarily  have  been  as  provided  for  by  court- 
martial,  and  as  such  court  would  have  had  jurisdiction  of  such  charges, 
the  writ  of  habeas  corpus  should  have  been  denied,  pending  the  action 
of  such  court.  Grimley's  Case,  137  U.  S.  147,  11  Sup.  Ct.  54,  34 
L.  Ed.  636;  Smith  v.  Whitney,  116  U.  S.  167,  177,  6  Sup.  Ct.  570, 
29  L.  Ed.  601 ;  Ex  parte  Mason,  105  U.  S.  696-699,  26  L.  Ed.  1213 ; 
Dynes  v.  Hoover,  20  How.  65,  82,  15  L.  Ed.  838. 

The  Supreme  Court,  in  considering  the  crime  of  desertion  in  Kurtz 
v.  Moffitt,  115  U.  S.  487,  6  Sup.  Ct.  148,  29  L.  Ed.  458,  said: 

"From  the  very  year  of  the  Declaration  of  Independence,  Congress  has  dealt 
with  desertion  as  exclusively  a  military  crime,  triable  and  punishable  in 
time  of  peace  as  well  as  in  time  of  war,  by  court-martial  only,  and  not  by 
the  ciril  tribunals;  the  only  qualification  being  that  since  1830  the  punish- 
ment of  death  cannot  be  awarded  in  time  of  peace." 

The  crime  of  fraudulent  enlistment  is  exclusively  a  military  or  naval 
offense,  triable  and  punishable  only  by  the  court-martial,  and  it  has 
been  found  necessary  so  to  legislate  in  order  to  maintain  the  discipline 
and  efficiency  of  the  military  and  naval  establishment  of  the  govern- 
ment. 

The  appellee  William  Booker  did  enlist  as  an  apprentice  seaman, 
and  did  serve  as  such  until  he  deserted.  It  may  be  admitted  that  he 
fraudulently  enlisted.  Still  he  was  both  de  facto  and  de  jure  in  the 
navy,  until  discharged  therefrom  by  operation  of  law,  and  while  he 
was  so  a  seaman,  he  was  subject  to  the  rules  and  regulations  of  the 
navy,  and  liable  to  be  tried  and  punished  for  any  infraction  of  the 
laws  relating  thereto.  To  hold  otherwise  will  make  enlistment  a  farce, 
will  destroy  discipline,  and  offer  a  premium  for  desertion.  It  will 
not  do  to  hold  that  he  cannot  be  punished  by  court-martial  for  crimes 
committed  when  he  was  in  the  naval  service,  simply  because  his  parents 
did  not  consent  to  his  enlistment.  The  lack  of  such  consent  will 
necessitate  his  discharge  from  the  service,  but  it  will  not  absolve  him 
from  punishment  for  the  crimes  he  committed  when  in  the  service. 

The  Circuit  Court  of  Appeals  for  the  Fifth  Circuit,  in  United  States 
V.  Reaves,  126  Fed.  127,  60  C.  C.  A.  675,  said: 

"In  the  present  case  the  minor  had  deserted  the  naval  service.  The  execu- 
tive authority,  as  appears  by  the  return,  had  acted  by  proclaiming  him  a  d»- 
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aerter»  and  offering  a  reward  for  hia  arrest,  and  he  had  been  arrested  before 
the  writ  was  Issued.  And  the  case  further  shows  that  within  a  reasonable 
time  after  the  arrest,  and  before  the  judgment  in  the  Circuit  Court,  the  Secre- 
tary of  the  Navy  preferred  formal  charges  for  fraudulent  enlistment  and 
desertion.  These  charges  can  only  be  tried  before  a  naval  court-martial.  Un- 
der this  state  of  facts,  on  principle  and  authority,  it  must  be  held  that  the 
jurisdiction  of  the  naval  courts  had  fully  attached,  and  that  the  naval  au- 
thorities are  entitled  to  the  custody  of  the  minor,  notwithstanding  the  enlist- 
ment was  without  consent  of  his  father  and  voidable  on  his  demand." 

In  re  Miller,  114  Fed.  838,  62  C.  C.  A.  472,  Judge  Shelby,  speaking 
for  the  court  said : 

"That  he  (the  minor)  could  not,  but  that  the  parents  could,  secure  his  re- 
lease from  the  contract  of  enlistment,  seems  clear;  •  •  ♦  but  that  is 
very  different  from  obtaining  release  in  immunity  from  a  prosecution  for  an 
offense  committed  against  law.  •  •  •  His  enlistment  having  made  the 
prisoner  a  soldier,  notwithstanding  his  minority,  he  Is  amenable  to  the  mili- 
tary law  just  as  the  citizen  who  is  a  minor  is  amoiable  to  the  civil  law. 
•  •  •  When  an  enlisted  soldier  is  Imprisoned  by  military  authority  upon 
a  charge  of  desertion  or  other  military  crime,  a  civil  court  will  not  interfere 
on  habeas  corpus  when  such  military  authorities  have  jurisdiction;  and  If 
a  minor,  over  the  age  of  16  years,  enlisted  In  the  service,  is  so  charged  and 
detained,  a  civil  court  will  not,  either  on  his  own  application  or  that  of  his 
parents  or  guardian,  discharge  him  until  he  has  been  released  from  the 
prosecution  pending  against  him." 

We  are  of  opinion  that  the  contention  of  appellant  is  well  sustained 
by  principle  and  authorities  that  the  civil  courts  should  not  interfere 
by  habeas  corpus  to  discharge  a  minor  under  18  years  of  age,  who  has 
been  enlisted  in  either  the  nflilitary  or  naval  service  without  the  con- 
sent of  his  parents  or  guardian,  if  at  the  time  of  the  presentation  of 
the  petition  for  the  writ  such  minor  is  under  arrest  and  held  on  any 
charge  cognizable  by  either  a  military  or  naval  court. 

There  is  error  in  the  order  of  the  court  below  discharging  the  ap- 
pellee William  Booker,  and  the  same  will  be  reversed.  This  cause  is 
remanded,  with  directions  that  said  appellee  be  returned  to  the  custody 
of  the  appellant  to  be  further  dealt  with  as  authorized  by  law.  His 
discharge  from  the  service  should  not  be  ordered  until  the  court- 
martial  has  disposed  of  the  pending  charges. 

Reversed. 


In  re  EAGLE  HORSESHOE  CO. 

MILWAUKEE  TRUST  CO.  v.  FIDELITY  TRUST  00. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  14,  1908.) 

No.  1,419. 

Fixtures --•  Between  Mobtoagob  and  Mobtgaoee  of  Land— Annexatiok  or 
Macbineby  to  Realtt. 

Under  the  decisions  of  the  Supreme  Court  of  Wisconsin,  as  well  as 
those  of  the  Supreme  Court  of  the  United  States,  in  manufacturing  plants, 
where  machinery  is  purchased  and  used  in  connection  with  the  plant, 
the  intention  to  devote  such  machinery  to  the  use  of  the  realty,  accom- 
panied with  the  act  of  bringing  it  on  the  realty,  amounts  to  annexation, 
as  between  mortgagor  and  mortgagee. 

[Ed.  Note.~For  cases  in  point,  see  Cent  Dig.  vol.  23,  Fixtures,  §§  32-41.] 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

T.  H.  Marshutz,  for  appellant 
Wheeler  P.  Bloodgood,  for  appellee. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

GROSSCUP,  Circuit  Judge.  The  petition  is  by  the  Fidelity  Trust 
Company,  Trustee  under  a  certain  trust  deed  dated  September  1,  1904, 
executed  by  the  bankrupt  upon  certain  redl  estate  situated  in  the  County 
of  Milwaukee,  and  State  of  Wisconsin,  "together  with  all  the  buildings, 
improvements  and  appurtenances  thereon,  and  thereunto  belonging," 
and  is  for  an  order  authorizing  the  trustee  to  sell  the  same  at  public 
auction. 

The  plant  covered  by  the  trust  deed  consists  of  eleven  acres  of  land 
upon  which  there  are  buildings  equipped  for  manufacturing  horseshoes 
and  bar  iron,  comprising  mills,  office  buildings,  sheds,  shanties  and 
bins,  machine  shop,  electric  lighting  plant,  and  warehouses. 

In  the  making  of  bar  iron  and  horseshoes,  a  large  amount  of  scrap 
is  used,  in  addition  to  the  ordinary  pig  iron.  To  cut  this  scrap  into 
lengths,  shears  are  used,  the  shears  being  operated  by  machines  weigh- 
ing some  ten  thousand  pounds,  that  are  built  upon  brick  and  stone 
foundations.  These  and  other  shears,  anchored  to  some  portion  of 
the  building,  are  operated  by  an  engine  used  for  no  other  purpose. 

In  all  of  the  mills  there  are  roughing. rolls  of  different  diameters^ 
made  of  steel,  and  weighing  from  nine  hundred  to  one  thousand  pounds 
each ;  and  in  each  of  the  mills  there  are  ten  extra  rolls  of  this  kind, 
some  of  them  turned  for  use,  and  some  unturned.  Also  tongs  hung 
upon  chains,  wheels,  and  rods  attached  to  the  building,  and  duplicate 
tongs  intended  to  take  the  place  of  these. 

In  the  horseshoe  factory  there  are  certain  punch  presses,  bolted  to 
planks  placed  upon  the  floor,  and  connected  with  the  main  shafting  by 
belts,  the  purpose  of  these  presses  being  to  punx:h  holes  in  the  creases 
of  the  horseshoes ;  as  also  certain  emery  grinders  that  are  also  bolted 
to  the  floor,  and  operated  by  belts  connecting  with  the  main  shafting 
of  the  building,  used  for  sharpening  the  tools  in  the  horseshoe  plant 
Besides  this,  in  the  machine  shop  are  certain  planers,  shapers,  a  bolt 
and  screw  machine,  lathes  and  emery  grinders,  all  of  which  were  in 
use.  And  to  light  the  plant  there  is  an  electric  plant  consisting  of  one 
general  Edison  Electric  Company  20  kilowatt  dynamo,  on  its  own  bed, 
side  bolted  and  lag  screwed  to  the  floor,  and  directly  connected  by 
belting. 

It  is  thus  seen  that  with  the  exception  of  the  extra  roughing  rolls, 
shears  and  tools  intended  to  replace  their  counterparts  adjusted  to  the 
machines  when  occasion  arose,  all  the  articles  above  described  are  at- 
tached, in  some  measure,  to  the  realty.  Indeed  the  ar^ment  of  ap- 
pellant in  this  court  that  the  articles  did  not  come  within  the  convey- 
ance, was  confined  to  these  extra  rolls,  shears  and  tools,  the  argument 
being  that  these  were  personal  property,  and  not  a  part  of  the  realty. 

The  court  below  having  found  in  favor  of  the  Fidelity"  Trust  Com- 
pany upon  the  issue  thus  raised,  the  sole  question  presented  here  is 
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whether  the  property  thus  enumerated  was  within  the  property  con- 
veyed under  the  trust  deed. 

Appellant  contends  that  under  the  decisions  of  the  Supreme  Court 
of  the  State  of  Wisconsin,  three  concurring  tests  are  essential,  to  make 
any  article  a  fixture,  viz. :  (1)  Actual  physical  annexation  to  the  realty ; 
(2)  Application  or  adaptation  to  the  use  or  purpose  to  which  the  realty 
is  devoted ;  and  (3)  The  intention  on  the  part  of  the  person  making  the 
annexation  to  make  a  permanent  accession  to  the  freehold.  And  if 
it  be  true  as  contended,  that  all  these  tests  applied  independently,  must 
concur,  appellant's  contention  respecting  the  extra  rolls,  tools,  and  the 
like,  would  have  to  be  sustained. 

But  we  do  not  so  understand  the  ruling  of  the  Supreme  Court  of 
Wisconsin,  especially  in  cases  not  covering  the  relations  of  landlord 
and  tenant  Our  understanding  of  the  decisions  of  the  Supreme  Court 
of  Wisconsin  is,  that  in  manufacturing  plants  where  machinery  is 
purchased  and  used  in  connection  with  the  plant,  the  intention  to  devote 
such  machinery  to  the  use  of  the  realty,  accompanied  with  the  act  of 
bringing  it  on  the  realty,  amounts  to  annexation.  Gunderson  v.  Svvarth- 
out,  104  Wis.  186,  80  N.  W.  465,  76  Am.  St.  Rep.  860;  Spruhen  v. 
Stout,  52  Wis.  617,  9  N.  W.  277 ;  Cooper  v.  Cleghom,  50  Wis.  113,  6 
N.  W.  491.  And  such  is  the  "entity"  doctrine  adopted  by  the  Supreme 
Court  of  the  United  States  in  Hill  v.  National  Bank,  97  U.  S.  450,  24 
L.  Ed.  1051 — a  doctrine  that  in  the  absence  of  any  decision  upon  the 
question  in  Wisconsin  (and  no  decision  in  Wisconsin  contrary  to  that 
doctrine  has  been  called  to  our  attention)  would  determine  the  correct- 
ness of  the  order  appealed  from. 

The  order  appealed  from  is  affirmed. 


UNITED  STATES  TOBAOOO  CO.  v.  AMERICAN  TOBACCO  CO.  et  al. 
(Circuit  Court.  S.  D.  New  York.    July  10,  1908.) 

1.  Monopolies  —  Restraint  in  Intebstate  Commerce— Statutes— Man ufao- 

TUREBS. 

Act  Cong.  July  2,  1890,  a  647.  26  Stat.  209  (U.  S.  Comp.  St.  1901,  p. 
3200),  provides:  That  every  contract,  combination  in  the  form  of  trust 
or  otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce  among  the 
several  states,  or  with  foreign  nations,  is  illegal;  that  every  person  who 
shall  monopolize,  or  attempt  to  monopolize,  or  combine,  or  conspire  with 
any  other  person  or  persons  to  monopolize,  any  part  of  the  trade  or  com- 
merce among  the  several  states  or  with  foreign  nations,  shall  be  guilty 
of  a  misdemeanor;  and  that  any  person  injured  in  his  business  or  prop- 
erty by  anytiiing  forbidden  by  the  act  may  sue  therefor.  Held,  that  a 
mere  agreement  to  monopolize  the  manufacture  of  an  article  of  commerce 
is  not  prohibited,  but  that,  in  order  to  be  within  the  act,  the  contract,  com- 
bination, or  conspiracy  must  be  in  itself  in  restraint  of  trade  or  com- 
merce among  the  several  states  or  with  foreign  nations,  or.  If  a  monop- 
oly or  attempted  monopoly  or  combination  or  conspiracy  to  monopolize,  it 
must  be  of  some  part  of  the  trade  or  commerce  among  the  several  states  or 
foreign  nations. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  35,  Monopolies,  §§  11.] 

2.  Same— Scope  of  Agreement. 

An  agreement  between  defendants,  manufacturers  of  licorice  paste  used 
in  the  manufacture  of  tobacco,  provided  that  there  should  be  no  competi- 
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Hon  in  price  between  them,  and  they,  from  time  to  time,  agreed  and 
maintained  arbitrary  and  noncompetltiye  prices  for  paste  at  which  it  was 
actually  sold  in  interstate  commerce.  Defendants  also  agreed  with  and 
induced  certain  competitors  in  the  business  to  establish  and  maintain  arbi- 
trary and  noncompetitive  prices  in. excess  of  the  normal  and  reasonable 
prices  that  would  otherwise  have  prevailed,  and  also  apportioned  the  In- 
terstate trade  and  commerce  in  such  substance  and  of  the  customers  of 
two  of  the  manufacturers,  arbitrarily  fixing  the  amount  of  business  they 
should  do.  and  also  so  managed  and  agreed  with  another  that  the  latter 
should  only  sell  1,000,000  pounds  of  paste  during  1904,  and  not  more  than 
60,000  pounds  additional  during  each  year  for  five  years  from  December 
31,  1903,  and,  if  he  sold  more,  he  should  pay  to  another  of  the  defend- 
ant companies  certain  sums  approximately  equal  to  the  profits  of  the  ex- 
cess. Held,  that  such  agreement  constituted  an  unlawful  interference 
with  interstate  commerce,  prohibited  by  Act  Cong.  July  2,  1890,  c.  647,  26 
Stat.  209  (U.  S.  Comp.  St  1901,  p.  3200),  declaring  that  every  contract, 
combination,  or  conspiracy  in  restraint  of  trade  among  the  several  states 
or  with  foreign  nations  should  be  illegal. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  35,  Monopolies,  i  13.1 

Demurrers  to  Complaint.  Action  for  treble  damages  under  the 
provisions  of  Act  Cong.  July  2,  1890,  c.  647,  26  Stat.  209  (U.  S.  Comp. 
St.  1901j  p.  3200),  entitled  "An  act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies." 

Harlan  F-  Stone,  for  plaintiff. 

A.  H.  Burroughs,  for  defendants  American  Tobacco  Company  and 
MacAndrews  &  Forbes  Company. 

NicoU,  Anable,  Lindsay  and  Fuller  (De  Lancey  NicoU,  of  counsel), 
for  defendants  James  B.  Duke  and  Karl  Jungbluth. 

RAY,  District  Judge.  The  plaintiff  is  a  Virginia  corporation  en- 
gaged in  the  manufacture  of  plug  and  smoking  tobacco  and  selling  said 
articles  of  merchandise  in  the  several  states  of  the  United  States  and 
in  foreign  countries  and  engaged  in  commerce  among  the  said  states. 
The  American  Tobacco  Company,  organized  in  1904,  is  a  New  Jersey 
corporation,  and  defendant  James  B.  Duke  its  president.  The  Mac- 
Andrews  &  Forbes  Company  is  a  New  Jersey  corporation,  and  de- 
fendant Karl  Jungbluth  is  its  president.  The  J.  S.  Young  Company  is 
a  marine  corporation,  organized  in  December,  1903,  and  Howard  E. 
Young  is  its  president. 

The  American  Tobacco  Company  is  the  result  of  the  merger  of  three 
companies,  viz.,  Continental  Tobacco  Company,  Consolidated  Tobacco 
Company,  and  the  American  Tobacco  Company  about  October  1,  1904. 
This  merger  took  place  under  the  laws  of  the  state  of  New  Jersey 
and  pursuant  to  an  agreement,  and  all  the  debts,  duties,  and  liabilities 
of  the  Continental  Tobacco  Company  attached  to  the  defendant  Ameri- 
can Tobacco  Company.  Duke,  from  December  8,  1893,  was  the  presi- 
dent of  the  Continental  Company  and  has  been  president  of  the  Ameri- 
can Co;npany  since  its  organization,  and  he  and  these  companies  arc 
and  have  been  engaged  in  carrying  on  business  in  interstate  commerce 
in  tobacco  and  articles  manufactured  therefrom.  From  about  Decem- 
ber 8,  1903,  the  defendants,  MacAndrews  &  Forbes  Company  and  said 
J.  S.  Young  Company  and  their  presidents,  respectively,  were  engaged 
in  carrying  on  business  as  manufacturers  and  dealers  in  licorice  paste, 
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a  valuable  article  of  merchandise,  useful  and  necessary  in  the  manufac- 
ture of  plug  and  smoking  tobacco.  These  last-named  companies  had 
factories  for  its  manufacture  in  different  states.  These  companies  and 
their  presidents  by  authority  of  the  companies  sold  large  quantities  of 
such  licorice  paste  to  manufacturers  of  plug  afid  smoking*  tobacco,  in- 
cluding the  plaintiff  company,  throughout  the  United  States,  and  in 
pursuance  of  the  sales  shipped  same  from  their  said  factories  to  such 
manufacturers  in  other  states  of  the  United  States  than  those  wherein 
the  said  factories  were  situated.  The  said  last-named,  companies  and 
their  presidents  controlled  more  than  85  per  cent,  of  the  interstate 
business  in  such  licorice  paste  of  which  the  MacAndrews  &  Forbes 
Company  had  and  controlled  about  nine-tenths  and  the  said  J.  S.  Young 
Company  about  one-tenth.  Prior  to  the  consolidation,  etc.,  these  com- 
panies were  competitors  in  business,  and  the  plaintiff  charges  that  they 
would  have  continued  to  be  competitors  but  for  the  alleged  unlawful 
combination,  conspiracy,  contract,  and  agreement  set  out  in  the  com- 
plaint, as  follows: 

"(a)  Oompetltion  as  to  the  price  at  which  the  said  licorice  paste  was  during 
said  period  sold  and  delivered  by  the  said  MacAndrews  &  Forbes  Company 
and  said  J.  S.  Young  Company,  as  between  said  corporation  defendants  and 
among  them  severally  and  their  several  competitors  In  said  interstate  busi- 
ness, trade,  and  commerce,  was  under  the  direction  and  control  of  the  Con- 
tinental Tobacco  Company  and  of  defendants,  the  American  Tobacco  Com- 
pany and  James  B.  Duke,  as  hereinafter  stated,  prevented  and  destroyed  by 
the  defendants  herein  agreeing  among  themselves  that  there  should  be  no 
such  competition,  by  the  said  defendants  from  time  to  time  agreeing  upon  es- 
tablishing, fixing,  and  maintaining  arbitrary  and  noncompetitive  prices  for  the 
said  licorice  paste  so  sold  and  delivered  by  the  said  defendants,  MacAndrews 
&  Forbes  Company  and  J  S.  Young  Company  and  their  several  competitors  in 
said  interstate  business,  trade,  and  commerce  as  aforesaid,  by  their  selling  and 
delivering  such  licorice  paste  in  such  business,  trade,  and  commerce  at  such 
arbitrary  and  noncompetitive  prices,  and  by  their  agreeing  with  and  Inducing 
certain  of  the  competitors  of  the  said  MacAndrews  &  Forbes  Company  and 
said  J.  S.  Young  Company,  to  wit,  one  John  D.  Lewis  of  Providence,  R.  I.,  en- 
gaged throughout  said  period  in  the  manufacture  and  sale  of  and  in  interstate 
commerce  in  said  licorice  paste  in  the  United  States,  and  the  Weaver  &  Sterry 
Company,  Ltd.,  of  New  York  City,  N.  Y.,  engaged  throughout  said  period  in 
the  manufacture  and  sale  of  and  in  interstate  commerce  in  said  licorice  paste 
in  the  United  States,  likewise  to  establish  and  maintain  arbitrary  and  non- 
competitive prices  for  said  licorice  paste,  in  said  Interstate  business,  trade, 
and  commerce  of  such  competitors,  which  said  prices  so  agreed  upon,  establish- 
ed, fixed,  and  maintained  by  the  defendants  herein,  and  by  said  competitors, 
were  greatly  in  excess  of  the  prices  which  would  at  such  times  and  during 
said  period  have  prevailed  for  the  said  licorice  paste  in  said  interstate  busi- 
ness, trade,  and  commerce  of  the  said  MacAndrews  &  Forbes  Company  and  J. 
S.  Young  Company  and  their  said  competitors  or  any  of  them,  and  in  excess 
of  reasonable  and  normal  prices  for  such  licorice  paste  which  would  have  pre- 
vailed in  such  business,  trade,  and  commerce  if  said  defendants  had  not  en- 
gaged in  said  unlawful  combination,  conspiracy,  contract,  and  agreement  in 
restraint  of  said  interstate  trade  and  commerce,  and  if  they  had  not  at- 
tempted to  restrain  and  monopolize  said  trade  and  commerce  as  aforesaid. 

*'(b)  A  division  and  apportionment  of  said  interstate  business,  trade,  and 
commerce,  and  of  the  customers  of  the  said  MacAndrews  &  Forbes  Company 
and  the  said  J.  S.  Young  Company  were  made  under  and  pursuant  to  the  di- 
rection and  control  of  the  Continental  Tobacco  Company  and  of  defendants, 
the  American  Tobacco  Company  and  James  B.  Duke,  as  hereafter  set  forth, 
between  the  MacAndrews  &  Forbes  Company  and  J.  S.  Young  Company,  by 
the  terms  of  which  division  and  apportionment  as  agreed  upon  by  the  Con- 
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tinental  Tobacco  Company  and  the  defendants  herein,  and  each  of  them,  the 
customers  with  whom  each  of  the  said  defendant  corporations,  the  MacAn- 
drews  &  Forbes  Company  and  the  J.  S.  Young  Company,  should  deal,  and  to 
whom  the  said  corporations  should  sell  such  licorice  paste  so  arbitrarily  fix- 
ed and  agreed  upon  and  the  amount  of  the  profits  which  the  said  defendant, 
J.  S.  Young  Company,  should  be  allowed  from  the  total  business  carried  on 
by  the  said  defendants,  MacAndrews  &  Forbes  Company  and  J.  S.  Young  Com- 
pany, was  arbitrarily  fixed,  determined,  and  agreed  upon  by  said  Continental 
Tobacco  Company  and  defendants. 

"(c)  The  defendants  herein,  and  each  of  them,  under  and  pursuant  to  the 
control  and  direction  of  the  Continental  Tobacco  Company  and  defendants, 
the  American  Tobacco  Company  and  James  B.  Duke,  as  hereinafter  set  forth. 
So  contrived  and  managed  and  agreed  that  the  said  John  D.  Lewis  contracted 
and  agreed  with  the  said  J.  S.  Young  Company  that  he  would  not  sell  more 
than  1,000,000  pounds  of  such  licorice  paste  during  the  year  1904,  nor  more 
than  50,000  pounds  additional  during  each  year  for  five  years  from  December 
31,  1908,  so  that  it  was  agreed  that  the  total  product  of  sale  of  John  D.  Lewlsi 
should  be  not  more  than  1,200,000  pounds  during  the  year  1908;  It  being  pro- 
vided by  the  said  agreement  that  if  he,  the  said  John  D.  Lewis,  should  sell 
more  than  said  amounts  during  said  years  respectively,  he  was  to  pay  to  the 
said  J.  S.  Young  Company  an  amount  of  money  approximately  equal  to  his 
profits  upon  the  quantity  sold  by  him  In  excess  of  such  amounts  respectively, 
and  that  he  should  establish  and  maintain  arbitrary  and  noncompetitive  prices 
as  hereinbefore  set  forth  for  all  licorice  paste  sold  by  him,  the  terms  and  con- 
ditions of  which  said  agreement  were  during  said  period  duly  complied  with 
by  the  said  John  B.  Lewis  by  his  selling  large  quantities  of  such  licorice 
paste  at  such  prices. 

"(d)  The  terms  and  conditions  upon  and  under  which  during  the  said  period 
sales  of  such  licorice  paste  were  made  by  the  said  MacAndrews  &  Forbes 
CJompany  and  J.  S.  Young  Company  in  respect  to  discounts  and  times  of  pay- 
ment for  and  of  delivery  of  such  lltorice  paste,  and  with  respect  to  the  form  and 
character  of  all  contracts  under  which  the  same  was  sold,  were  made  non- 
competitive as  between  said  MacAndrews  &  Forbes  Company  and  J.  S.  Young 
Company  in  said  interstate  business,  trade,  and  commerce,  pursuant  to  agree- 
ment by  and  between  the  (continental  Tobacco  Company  and  the  defendants, 
and  each  of  them,  as  hereafter  set  forth." 

The  complaint  then  alleges  that  the  said  conspiracy,  combination, 
contract,  and  agreement  was  brought  about  by  the  agencies  set  forth 
in  the  complaint,  viz. : 

"In  1902  the  CJontinental  Tobacco  Company  acquired  control  of  the  defend- 
ant MacAndrews  &  Forbes  Company  through  ownership  of  a  majority  of  the 
capital  stock  of  the  MacAndrews  &  Forbes  Company  having  voting  power,  and 
thereupon  said  Continental  Tobacco  (Company  and  defendant  James  B.  Dulce. 
in  the  attempt  to  establish  a  monopoly  in  the  business  of  manufacturing  and 
selling  licorice  paste  in  the  United  States,  and  In  the  aid  of  the  establishment 
by  the  said  Continental  Tobacco  Company  of  a  monopoly  in  the  manufacture 
and  sale  of  tobacco  and  tobacco  products  in  the  United  States,  acquired  through 
said  MacAndrews  &  Forbes  Company  control  of  several  competitors  in  the 
business  of  manufacturing  licorice  paste,  to  wit,  the  Mellor  &  Rittenhouse 
Company  of  Camden,  N.  J.,  and  the  Stamford  Manufacturing  Company  of 
Stamford,  Ck)nn.,  so  that  in  the  summer  of  1902  the  principal  manufacturers 
of  licorice  paste,  who  remained  independent  of  the  MacAndrews  &  Forbes 
Company  and  the  Continental  Tobacco  Company,  and  carrying  on  business  In 
competition  with  the  said  MacAndrews  &  Forbes  Company,  were  the  J.  S. 
Young  Company,  a  corporation  organized  under  the  laws  of  the  state  of  New 
Jersey  (predecessor  of  defendant  J.  S.  Young  Company)  and  the  said  John  D. 
Lewis,  and  these  the  MacAndrews  &  Forbes  Company  in  agreement  with  the 
Continental  Tobacco  Company  and  said  James  B.  Dulce  undertook  to  drive  out 
of  business  as  independent  manufacturers,  and  to  that  end  sold  and  distribut- 
ed licorice  paste  at  greatly .  reduced  prices  and  made  special  Inducements  to 
customers  of  their  said  competitors.    That  until  the  organization  of  the  6^ 
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/endant  the  American  Tobacco  Company,  as  aforesaid,  the  business  policy  of 
the  MacAndrews  &  Forbes  Company  wa6  conducted  and  directed  by  the  said 
Continental  Tobaccco  Company  and  by  the  defendant  James  B.  Duke,  and  the 
several  acts  of  the  several  defendants,  their  agents  and  servants,  herein  set 
forth  and  constituting  the  combination,  conspiracy,  and  agreement  in  restraint 
of  trade  and  commerce  herein  complained  of,  until  the  organization  of  the 
said  the  American  Tobacco  Company,  were  dictated  and  directed  by  the  said 
Continental  Tobacco  Company  and  the  said  James  B.  Duke,  and  upon  the 
merger  of  the  Continental  Tobacco  Company  into  the  defendant  the  American 
Tobacco  Company,  as  aforesaid,  it  then  acquired  control  of  the  MacAndrews 
&  Forbes  Company  through  ownership  of  a  majority  of  the  shares  of  the 
capital  stock  of  said  MacAndrews  &  Forbes  Company  having  voting  power, 
and  thereafter  the  business  policy  of  the  said  MacAndrews  &  Forbes  Company 
was  directed  and  controlled  by  the  defendant  the  American  Tobacco  Com- 
pany, through  ahd  by  the  defendant  James  B.  Duke,  as  Its  president,  and  the 
several  acts  occurring  thereafter  of  the  several  defendants,  their  agents  and 
servants,  herein  set  forth  and  constituting  the  combination,  conspiracy,  and 
agreement  in  restraint  of  trade  herein  complained  of,  were  dictated  and  di- 
rected by  the  said  the  American  Tobacco  Company  and  by  defendant  the  said 
James  B.Duke,  as  its  president 

"On  or  about  October,  1903,  under  and  pursuant  to  the  direction  and  con- 
trcfl,  as  aforesaid,  of  the  Continental  Tobacco  Company  and  of  said  James  B. 
Duke,  an  agreement  was  reached  between  the  defendant  MacAndrews  & 
Forbes  Company  and  the  said  J.  S.  Young  Company  of  New  Jersey,  by  which 
It  was  agreed  that  a  new  corporation  was  to  be  organized  with. the  name  *J. 
S.  Young  Company'  and  $800,000  capital,  to  which  the  business  of  the  old 
Young  Company  was  to  be  transferred,  and  a  large  majority  of  the  common 
stock,  which  alone  had  voting  power,  was  to  be  Issued  to  the  MacAndrews  & 
Forbes  Company  for  no  other  consideration  than  its  guaranteeing  the  annual 
sale  of  5,000,000  pounds  of  licorice  paste  by  the  new  Young  Company,  and 
guaranteeing  payment  of  dividends  of  6  per  cent  on  $500,000  of  its  preferred 
stock.  Pursuant  to  this  agreement,  J.  S.  Young  Company  was  organized  on  or 
about  December,  1903,  and  on  or  about  December  8,  1903,  the  defendant  Mac* 
Andrews  &  Forbes  Company,  then  being  controlled  and  directed  by  the  Con- 
tinental Tobacco  Company  and  defendant  James  B.  Duke,  as  aforesaid,  in 
the  manner  herein  set  forth,  and  pursuant  to  such  control  and  direction,  and 
pursuant  to  said  agreement  between  MacAndrews  &  Forbes  Company  and  the 
J.  S.  Young  Company  of  New  Jersey,  entered  Into  and  executed  a  written 
agreement  with  said  J.  S.  Young  Company,  which  written  contract  or  agree- 
ment provided,  among  other  things,  for  the  acquisition  by  the  said  Mac- 
Andrews  &  Forbes  Company  of  control  of  the  defendant  J.  S.  Young  Com- 
pany through  the  acquisition  and  ownership  of  a  majority  of  the  shares  of 
stock  of  the  defendant  J.  S.  Young  Company  having  voting  power.  That  a  true 
copy  of  said  contract  marked  *A*  Is  annexed  hereto  and  made  part  hereof.  That 
pursuant  to  said  contract  defendant  MacAndrews  &  Forbes  Company  acquired 
2,000  shares  of  the  capital  stock  of  said  J.  S.  Young  Company,  having  a  par 
value  of  $100  each,  being  a  majority  of  the  shares  of  capital  stock  of  the  J. 
S.  Voung  Company  having  voting  power,  and  from  and  after  said  date,  and 
throughout  said  period,  said  contract  was  fully  performed  by  the  parties 
thereto,  and  the  said  defendant  J.  S.  Young  Company,  although  maintaining  a 
separate  corporate  existence,  came  under  the  complete  control  of  said  Mac- 
Andrews  &  Forbes  Company,  whose  officers  issued  orders  and  directions  di- 
rectly to  the  agents  and  servants  of  the  said  J.  S.  Young  Company,  which  con- 
trol continued  through  the  said  period  hereinbefore  mentioned. 

"After  the  organization  of  the  defendant  J.  S.  Young  Company,  it  announced 
and  advertised  Itself  to  be  independent  of  the  said  Continental  Tobacco  Com- 
pany and  said  MacAndrews  &  Forbes  Company,  and  of  all  trusts  and  combina- 
tions, and  sought  to  and  did  mislead  and  defraud  the  public  by  falsely  ad- 
vertising, as  aforesaid,  that  it  was  independent  of  and  engaged  in  fair  com- 
petition with  other  manufacturers  of  licorice  paste,  and  after  December  8, 
1903,  the  said  defendants,  acting  In  concert  and  by  agreement,  and  combining 
together  as  aforesaid,  under  the  ultimate  direction  of  the  Continental  Tobacco 
Company  and  James  B.  Duke,  as  aforesaid,  from  time  to  time  raised  the  pric«» 
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of  said  licorice  paste  to  purchasers  and  consumers  thereof  In  said  trade  and 
commerce.  Thereafter,  on  or  about  December  31,  3903,  the  defendant  J.  S. 
Young  Company,  pursuant  to  the  directions  and  control  of  the  said  Mao- 
Andrews  &  Forbes  Company,  and  pursuant  to  the  ultimate  direction  and  con- 
trol of  the  Ck)ntinental  Tobacco  Company  and  defendant  James  B.  Duke,  as 
aforesaid,  entered  Into  a  written  contract  witft  the  said  J.  D.  Lewis  of  Provi- 
dence, R.  I.,  wherein  and  whereby  it  was  agreed  that  the  amount  of  output 
of  licorice  by  the  said  Lewis  for  the  period  of  five  years  from  the  date  there- 
of should  be  limited,  and  wherein  and  whereby  the  said  J.  S.  Young  Com- 
pany was  given  power  to  regulate  the  price  at  which  the  said  Lewis  should 
sell  the  same  said  licorice  paste  and  an  interest  in  the  profits  made  on  his 
said  business  by  Lewis,  and  wherein  and  whereby  It  was  provided  that  the 
price  for  licorice  paste,  sold  by  the  said  Lewis  should  be  always  during  said 
five  years  one-quarter  of  a  cent  per  pound  less  than  that  sold  by  the  said  J. 
S.  Young  Company.  That  a  true  copy  of  said  agreement,  marked  *B'  is  an- 
nexed hereto  and  made  part  hereof.  Thereafter,  the  said  defendants,  acting 
in  concert  with  the  said  Lewis  and  by  agreement  and  combining  together,  as 
aforesaid,  and  under  the  ultimate  direction  at  first  of  said  Continental  Tobac- 
co Company  apd  thereafter  of  the  American  Tobacco  Company  and  of  said 
James  B.  Duke,  as  aforesaid,  from  time  to  time  with  said  Lewis  raised  the 
price  of  said  licorice  paste  to  purchasers  and  consumers  thereof  in  said  trade 
and  commence ;  the  said  prices  for  licorice  paste  being  always  as  provided  In  and 
by  the  said  agreements  and  contracts  so  fixed  and  arranged  by  said  defendants^ 
That  the  defendant  Mac  Andrews  &  Forbes  Company  charged  one-half  a  cent  per 
pound  for  said  licorice  paste  more  than  the  said  J.  S.  Young  Company,  and  that 
the  said  J.  S.  Company  charged  always  for  said  licorice  paste  one-quarter  of  a 
cent  a  pound  more  than  the  said  J.  D.  Lewis.  Thereafter,  by  agreement  and  con- 
certed action  also  among  the  several  defendants  and  the  said  J.  D.  Itewis,  the 
said  MacAndrews  &  Forbes  Company  and  the  said  J.  S.  Young  Company  with 
said  J.  D.  Lewis,  and  each  of  them,  declined  to  sell  to  prospective  purchasers  of 
said  licorice  paste,  including  plaintiff,  the  full  amount  of  the  orders  of  such 
purchasers,  but  by  such  agreement  and  concert  arbitrarily  limited  the  amount 
which  should  be  sold  to  any  such  customer  or  customers.  Thereafter,  on  or 
about  June,  1904,  the  said  J.  S.  Young  Company,  still 'under  the  direction  of 
defendant  MacAndrews  &  Forbes  Company,  and  under  the  ultimate  direction 
of  the  Continental  Tobacco  Company  and  said  James  B.  Duke,  as  aforesaid, 
entered  into  an  agreement  with  the  said  Weaver  &  Sterry  Company,  Ltd., 
whereby  It  was  agreed  that  the  uniform  minimum  price  of  said  Weaver  & 
Sterry  Company,  Ltd.,  for  said  licorice  paste  should  be  fixed  at  9%  cents  per 
pound  after  July  1st  of  that  year,  and  that  no  contracts  for  furnishing  an 
indefinite  quantity  of  said  licorice  paste  to  customers  at  that  or  any  price 
should  be  made,  and  that  such  price  agreement  should  continue  until  the  close 
of  the  year  1906. 

"The  Continental  Tobacco  Company  and  defendants  other  than  the  Ameri- 
can Tobacco  Company,  having  thus  acquired  control  of  interstate  trade  and 
commerce  in  the  United  States  in  licorice  paste,  thereafter  from  time  to  time 
during  said  period  and  together  with  defendant  the  American  Tobacco  Com- 
pany, after  its  organization,  by  concerted  action  between  them  and  said  J. 
D.  Lewis  and  Weaver  &  Sterry  Company,  Ltd.,  raised  the  price  of  such  paste, 
and  in  pursuance  of  said  combination  and  conspiracy  and  agreement  in  re- 
straint of  trade,  It  was  on  or  about  July,  1904,  and  thereafter  arranged  and 
agreed  by  the  Continental  Tobacco  Company  and  by  said  defendants  and  by 
the  said  J.  D.  Lewis  and  said  Weaver  &  Sterry  Company,  Ltd.,  and  each  of 
them,  and  said  arrangement  and  agreement  thereafter  carried  out  by  concerted 
action  by  them,  that  the  trade  In  said  licorice  paste  should  be  apportioned  as 
follows:  As  far  as  pre-existing  contracts  would  permit,  said  MacAndrews  & 
Forbes  Company  was  thereafter  to  sell  said  licorice  paste  to  no  one  but  to 
the  said  the  American  Tobacco  Company  and  said  Continental  Tobacco  Com- 
pany, and  manufacturers  controlled  by  or  affiliated  with  them,  and  in  the 
event  that  any  other  manufacturer  attempted  to  buy  from  the  said  MacAn- 
drews &  Forbes  Company,  said  MacAndrews  &  Forbes  Company  was.  to  de- 
mand of  such  prospective  customers  a  price  for  such  licorice  paste  uniformly 
higher  than  that  asked  by  any  of  the  said  other  parties  to  said  combinatloii 
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and  conspiracy,  and  thus  Induce  such  independent  manufacturers  to  pur- 
chase their  supplies  or  licorice  paste  of  the  said  J.  S.  Young  Company,  J.  D. 
Lewis,  and  Weaver  &  Sterry,  Ltd.,  or  some  of  them  under  a  uniform  form  of 
contract  as  hereafter  stated.  It  was  further  agreed  and  provided  that  de- 
fendant J.  S.  Young  Company  and  said  J.  p.  Lewis  should  offer  to  manufac* 
turers  of  tobacco  known  as  'independent  tobacco  manufacturers,'  1.  e.,  manu- 
facturers other  than  those  controlled  by  or  affiliated  with  the  American  To- 
bacco Company  and  the  said  Continental  Tobacco  Company  as  aforesaid,  a 
uniform  form  of  contract,  being  for  two  years,  whereby  the  supply  demand- 
able  by  the  manufacturer  was  fixed  at  a  minimum,  which  he  was  obligated  by 
said  contract  to  take  and  a  greater  maximum  beyond  which  he  was  not  en- 
titled to  purchase  licbrice  paste  at  9%  cents  per  pound  from  the  said  J.  S. 
Young  Company,  and  9%  ceuts  per  pound  from  the  said  Lewis,  and  the  price 
for  said  paste  to  be  subject  to  increase  for  the  second  year.  That  a  true  copy 
of  such  proposed  contract,  omitting  dates  and  names,  amounts  and  prices, 
marked  *C,*  is  annexed  hereto  and  made  part  hereof.  That  the  persons  with 
whom  said  Lewis  could  make  this  agreement  or  contract  were  fixed  and  de- 
termined upon  by  the  defendant  MacAndrews  &  BV>rbe8  Company,  which  in- 
structed both  the  said  Lewis  and  the  defendant  J.  S.  Young  Company  to  sell 
to  no  customer  whose  requirements  exceeded  20  cases  of  said  licorice  paste 
per  annum,  who  failed  to  sign  said  form  of  contract,  and  it  was  further  agreed 
among  the  said  defendants,  the  said  Continental  Tobacco  Company  and  the 
said  Lewis  and  said  J.  S.  Young  Company,  that  very  small  consumers,  i.  e., 
those  using  less  than  20  cases  per  year,  might  still  obtain  licorice  paste  at 
10%  cents  per  pound  from  Lewis  or  10%  cents  per  pound  from  the  said  J.  S. 
Young  Company.  That  said  last-mentioned  agreement  between  defendants 
and  John  D.  Lewis  was  carried  into  effect  by  defendants  and  John  D.  Lewis 
by  apportioning  said  contracts  for  licorice  paste  as  aforesaid,  and  by  said 
MacAndrews  &  Forbes  Company  placing  prohibitive  prices  upon  said  licorice 
paste,  as  aforesaid,  to  all  customers  who  were  so-called  'independent'  tobacco 
manufacturers,  and  by  said  J.  S.  Young  Company  and  said  J.  D.  Lewis  of- 
fering to  customers  who  were  independent  manufacturers,  including  the  plain- 
tiff, said  uniform  form  of  contract,  and  requiring  them  to  execute  said  con- 
tract as  a  condition  of  filling  their  orders  for  licorice  paste." 

As  I  look  at  this  complaint,  the  most  material  allegation  is  the  one 
wherein  it  is  charged  that  John  D.  Lewis  contracted  and  agreed  with 
the  J.  S.  Young  Company  that  he  would  not  sell  more  than  1,000,000 
pounds  of  such  licorice  paste  during  the  year  1904,  nor  more  than 
50,000  pounds  additional  during  each  year  tor  five  years  from  Decem- 
ber 31,  1903,  so  that  the  total  production  of  Lewis  should  not  be  more 
than  1,200,000  pounds  during  the  year  1908.  It  would  seem  from  this 
allegation  of  the  complaint  that  it  was  a  part  of  the  agreement  and 
combination  that  one  person  engaged  in  the  manufacture  and  sale  of 
licorice  paste  to  various  customers  throughout  the  United  States  was 
not  to  sell  more  than  the  amount  specified.  If  he  lived  up  to  his  agree- 
ment and  did  not  sell  but  a  limited  amount,  that  limited  amount  only 
would  be  shipped  by  him,  and  the  result  would  be  that  a  less  amount 
of  licorice  paste  sold  by  Lewis  would  pass  from  state  to  state.  It  does 
not  follow,  however,  that  there  would  be  any  restraint  upon  interstate 
commerce.  There  was  no  agreement  or  combination  that  a  sufficient 
amount  of  licorice  paste  should  not  be  manufactured  and  sold  to  fully 
supply  the  market  and  all  demands  therefor  throughout  the  United 
States.  The  allegations  of"  the  complaint  are,  however,  that,  if  Lewis 
did  sell  more  than  the  amounts  specified,  then  he  was  to  pay  to  the 
J.  S.  Young  Company  an  amount  of  money  approximately  equal  to  his 
profits  upon  the  quantity  sold  by  him  in  excess  of  such  specified 
amounts. 
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I  do  not  find  in  this  complaint  any  direct  allegation  of  a  conspiracy, 
combination,  contract,  or  agreement  to  restrain  or  interfere  with  in^ 
terstate  trade  and  commerce.  It  seems  to  have  been  a  combination  and 
conspiracy  to  monopolize  the  production  of  licorice  paste  and  to  es- 
tablish and  maintain  arbitrary  and  noncompetitive  prices  for  such  ar- 
ticle. The  act  of  July  2,  1890,  "An  act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies"  (Act  July  2,  1890,  c.  647, 
26  Stat.  209  [U.  S.  Comp.  St.  1901   p.  3200]),  provides  that: 

"Every  contract,  combination  in  the  form  of  trust  or  ^otherwise,  or  conspir- 
acy, in  restraint  of  trade  or  commerce  among  the  several  states,  or  with 
foreign  nations,  is  hereby  declared  to  be  illegal." 

Also : 

"Every  person  who  shall  monopolize  op  attempt  to  monopolize,  or  combine, 
or  conspire  with  any  other  person  or  persons  to  monopolize  any  part  of  the 
trade  or  commerce  among  the  several  states,  or  with  foreign  nations,  shaU  be 
deemed  guilty  of  a  misdemeanor,"  etc 

And: 

"Any  person  who  shall  be  injured  in  his  business  or  property  by  any  other 
person  or  corporation  by  reason  of  anything  forbidden  or  declared  to  be  un- 
lawful by  this  act  may  sue  therefor,"  etc. 

It  is  self-evident  that  the  contract,  combination,  or  conspiracy  must 
be  in  its  operation  in  restraint  of  trade  or  commerce  among  the  sev- 
eral states  or  with  foreign  nations,  or,  if  a  monopoly  or  attempted 
monopoly  or  combination  or  conspiracy  to  monopolize,  that -it  must  be 
of  some  part  of  the  trade  or  commerce  among  the.  several  states  or  with 
foreign  nations. 

In  United  States  v.  E.  C.  Knight  Company,  156  U.  S.  1,  15  Sup.  Ct. 
249,  39  L.  Ed.  325,  the  American  Sugar  Refining  Company  by  means 
of  a  combination  had  obtained  a  practical  monopoly  of  the  business  of 
manufacturing  sugar,  but  the  combination  only  related  to  the  manu- 
facture of  sugar,  and  not  to  its  sale,  transportation,  and  delivery  among 
the  several  states.  Manufacture  is  no  part  of  interstate  or  interna- 
tional commerce,  even  though  the  article  manufactured  is  designed  for 
ultimate  sale  and  transportation  to  another  state  or  transportation  to 
and  sale  in  another  state.     But  the  court  said: 

"Contracts  to  buy,  seU,  or  exchange  goods  to  be  transported  among  the  sev- 
eral states,  the  transportation  and  its  instrumentalities,  and  articles  bought 
sold,  or  exchanged  for  the  purpose  of  such  transit  among  the  states,  or  put  in 
the  way  of  transit,  may  be  regulated;  but  this  is  because  they  form  part  of 
interstate  trade  or  commerce.  The  fact  that  an  article  is  manufactured  for 
export  to  another  state  does  not  of  itself  make  it  an  article  of  interstate  com- 
merce, and  the  intent  of  the  manufacturer  does  not  determine  the  time  when 
the  article  or  product  passes  from  the  control  of  the  state  and  belongs  to 
commerce." 

Assume  that  the  companies  and  individuals  mentioned  in  the  com- 
plaint here  were  engaged  in  the  manufacture  and  production  of  licorice 
paste,  that  they  were  each  engaged  in  selling  and  transporting  their 
product  to  other  states  and  to  each  of  the  other  states,  that  one  or  more 
of  them  desired  to  monopolize  the  manufacture  of  such  paste  and  to  in- 
crease the  price  thereof  and  the  cost  thereof  to  the  consumer,  and  that 
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an  agreement  was  made  by  all  whereby  this  privilege  and  power  was 
conferred  upon  one  or  two  of  the  companies.  What  has  all  this  to  do 
with  interstate  commerce?  How  does  such  an  agreement  or  combi- 
nation or  monopoly  have  to  do  with  interstate  commerce  or  affect  it? 
In  the  Knight  Case,  supra,  Xht  court  said : 

"Doubtless  the  power  to  control  the  manufactnTe  of  a  given  thing  Involves 
in  a  certain  sense  the  control  of  Its  disposition,  but  this  is  a  secondary  and 
not  the  primary  sense,  and  although  the  exercise  of  that  power  may  result 
In  bringing  the  operation  of  commerce  into  play,  it  does  not  control  It,  and 
affects  It  only  incidentally  and  indirectly.'* 

•  In  Addyston  Pipe  &  Steel  Co.  v.  United  States,  175  U.  S.  211,  at 
pages  240,  241,  242,  20  Sup.  Ct.  96,  at  page  107,  44  L.  Ed.  136,  the 
court,  in  commenting  on  the  Knight  Case  and  in  deciding  the  case  then 
before  it,  said : 

"The  direct  purpose  of  the  combination  in  the  Knight  Case  was  the  control 
of  the  manufacture  of  sugar.  There  was  no  combination  or  agreement,  in 
terms,  regarding  the  future  disposition  of  the  manufactured  article — nothing 
looking  to  a  transaction  in  the  nature  of  interstate  commerce.  The  probable 
intention  on  the  part  of  the  manufacturer  of  the  sugar  to  thereafter  dispose 
of  it  by  sending  it  to  some  market  in  another  state  was  held  to  be  immaterial 
and  not  to  alter  the  character  of  the  combination.  The  various  cases  which 
had  been  decided  in  this  court  relating  to  the  subject  of  interstate  commerce, 
and  to  the  difference  between  that  and  the  manufacture  of  commodities,  and 
also  the  police  power  of  the  states  as  affected  by  the  commerce  clause  of  the 
Constitution,  were  adverted  to,  and  the  case  was  decided  upon  the  principle 
that  a  combination  simply  to  control  manufacture  was  not  a  violation  of  the 
act  of  Congress,  because  such  a  contract  or  combination  did  not  directly  con- 
trol or  affect  interstate  commerce,  but  that  contracts  for  the  sale  and  trans- 
portation to  other  states  of  specific  articles  were  proper  subjects  for  regulation 
because  they  did  form  part  of  such  commerce.  We  think  the  case  now  before 
us  involves  contracts  of  the  nature  last  above  mentioned,  not  incidentally  or 
collaterally,  but  as  a  direct  and  immediate  result  of  the  combination  engaged 
in  by  the  defendants.  While  no  particular  contract  regarding  the  furnishing. 
of  pipe  and  the  price  for  which  it  should  be  furnished  was  in  the  contempla- 
tion of  the  parties  to  the  combination  at  the  time  of  its  formation,  yet  it  was 
their  Intention,  as  it  was  the  purpose  of  the  combination,  to  directly  and  by 
means  of  such  combination  increase  the  price  for  which  all  contracts  for  the 
delivery  of  pipe  within  the  territory  above  described  should  be  made,  and  the 
latter  result  was  to  be  achieved  by  abolishing  all  competition  between  the  par- 
ties to  the  combination.  The  direct  and  immediate  result  of  the  combination 
was  therefore  necessarily  a  restraint  upon  interstate  commerce  in  respect  of 
articles  manufactured  by  any  of  the  parties  to  it  to  be  transported  beyond  the 
state  In  which  they  were  made.  The  defendants  by  reason  of  this  combina- 
tion and  agreement  could  only  send  their  goods  out  of  the  state  in  which  they 
were  manufactured  for  sale  and  delivery  in  another  state,  upon  the  terma 
and  pursuant  to  the  provisions  of  such  combination.  As  pertinently  asked  by 
the  couit  below,  was  not  this  a  direct  restraint  upon  interstate  commerce  in 
those  goods? 

"If  dealers  in  any  commodity  agreed  among  themselves  that  any  particular 
territory  bounded  by  state  lines  should  be  furnished  with  such  commodity  by 
certain  members  only  of  the  combination,  and  the  others  would  abstain  from 
business  in  that  territory,  would  not  such  agreement  be  regarded  as  one  in  re- ' 
stralnt  of  Interstate  trade?  If  the  price  of  the  commodity  were  thereby  en- 
hanced (as  It  naturally  would  be),  the  character  of  the  agreement  would  be 
still  more  clearly  one  in  restraint  of  trade.  Is  there  any  substantial  differ- 
ence where,  by  agreement  among  themselves,  the  parties  choose  one  of  their 
number  to  make  a  bid  for  the  supply  of  the  pipe  for  delivery  in  another  state, 
and  agree  that  all  the  other  bids  shall  be  for  a  larger  sum,  thus  practically 
refltricting  all  but  the  member  agreed  upon  from  any  attempt  to  supply  the  de- 
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mand  for  the  pipe  or  to  enter  into  competition  for  the  business?  Does  not  an 
agreement  or  combination  of  that  kind  restrain  interstate  trade,  and  when  CJon- 
gress  has  acted  by  the  passage  of  a  statute  like  the  one  under  consideration, 
does  not  such  a  contract  dearly  violate  that  statute?  As  has  frequently  been 
said,  interstate  commerce  consists  of  intercourse  and  traffic  between  the  citi- 
zens or  inhabitants  of  different  states,  and  Includes  not  only  the  transiwrta- 
tlon  of  persons  and  property  and  the  navigation  of  public  waters  for  that 
purpose,  but  also  the  purchase,  sale,  and  exchange  of  commodities.  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196-203,  5  Sup.  Ct  826,  29  L.  Ed.  158; 
Kidd  V.  Pearson,  128  U.  S.  1,  20,  9  Sup.  Ct.  6,  32  L.  Bd.  346.  If  therefore  an 
agreement  or  combination  directly  restrains  not  alone  the  manufacture,  but 
the  purchase,  sale,  or  exchange  of  the  manufactured  commodity  among  the 
several  states,  it  is  brought  within  the  provisions  of  the  statute.  The  power 
to  regulate  such  commerce — that  is,  the  power  to  prescribe  the  rules  by  which 
It  shall  be  governed — Is  vested  in  Congress,  and,  when  Congress  has  enacted 
a  statute  such  as  the  one  in  question,  any  agreement  or  combination  which 
directly  operates,  not  alone  upon  the  manufacture,  but  upon  the  sale,  transpor- 
tation, ahd  delivery  of  an  article  of  interstate  commerce,  by  preventing  or 
restricting  its  sale,  etc.,  thereby  regulates  Interstate  commerce  to  that  ex- 
tent and  to  the  same  extent  trenches  upon  the  power  of  the  national  Legis- 
lature and  violates  the  statute.  We  think  it  plain  that  this  contract  or  ^m- 
blnatlon  effects  that  result." 

I  think  this  brings  us  to  a  consideration  of  the  question  whether  the 
contracts,  combination,  and  agreement  set  forth  in  this  complaint  re- 
late to  or  have  anything  to  do  with  the  sale  and  transportation  to  other 
states  of  licorice  paste,  or  the  transportation  to  and  sale  in  other  states 
of  such  article.  If  so,  did  it  act  or  operate,  when  carried  out  in  whole 
or  in  part,  to  restrain  or  interfere  with  interstate  commerce?  If  so, 
the  agreement  or  combination  was  illegal  within  the  terms  of  the  act 
referred  to. 

An  analysis  of  the  agreement  or  combination  shows  as  follows :  (1) 
It  was  agreed  by  the  defendants  that  there  should  be  no  competition 
in  price  for  said  licorice  paste.  (2)  The  defendants  agreed  from  time 
to  time  upon  and  maintained  arbitrary  and  noncompetitive  prices  for 
such  paste.  (3)  They  actually  sold  at  such  prices.  (4)  They  agreed 
with  and  induced  certain  competitors  in  the  business  of  making  and 
selling  such  paste  to  establish  and  maintain  arbitrary  and  noncompeti- 
tive prices.  (5)  Such  prices  were  in  excess  of  the  normal  prices  that 
would  have  prevailed  and  in  excess  of  reasonable  and  normal  prices. 
(6)  A  division  and  apportionment  of  such  interstate  trade  and  com- 
merce in  licorice  paste  and  of  the  customers  of  said  MacAndrews  & 
Forbes  Company  and  said  J.  S.  Young  Company  were  made  by  them, 
by  the  terms  of  which  division  and  apportionment  the  customers  with 
whom  each  of  said  defendant  corporations  the  MacAndrews  &  Forbes 
Company  and  the  J.  S.  Young  Company  should  deal  and  to  whom  the 
said  two  corporations  should  sell  such  licorice  paste  at  such  prices,  and 
the  amount-  of  profits  which  the  Young  Company  should  be  allowed 
from  the  total  business  carried  on  by  the  MacAndrews  &  Young 
companies  was  arbitrarily  fixed  by  the  Continental  Company  and  the 
defendants.  (7)  The  defendants  so  managed  and  agreed  that  John  D. 
Lewis  contracted  with  the  Young  Company  that  he  would  only  sell 
1,000,000  pounds  during  the  year  1904,  nor  more  than  50,000  pounds 
additional  during  each  year  for  five  years  from  December  31,  1903, 
and  so  that  his  total  sales  should  not  be  more  than  1,^00,000  pounds 
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during  the  year  1908,  but  that  if  he  sold  more  than  the  amounts  speci- 
fied then  he  was  to  pay  the  Young  Company  certain  sums  of  money. 
There  is  no  allegation  of*  any  agreement  to  cut  down  the  production 
of  licorice  paste  or  the  aggregate  sales  by  all  together  or  to  interfere 
with  or  restrict  shipments  to  any  point.  Sales  by  certain  parties  were 
confined  to  certain  customers  in  certain  localities  of  course. 

It  is  not  difficult  for  me  to  see  how  all  this,  if  done,  would  interfere 
with  or  restrain,  and  to  an  extent  at  least  regulate,  interstate  commerce. 
All  customers  were  to  be  supplied,  all  orders  filled,  all  shipments  called 
for  made,  we  will  assume;  but  this  contract  or  these  contracts,  these 
agreements,  this  combination  was  to  increase  prices  beyond  what  was 
reasonable,  and  it  related,  not  to  this  merely,  but  to  sales  and  neces- 
sarily to  the  transportation  of  the  merchandise.  It  determined,  to  an 
extent  at  least,  the  points  from  which  shipments  were  to  be  made  and 
the  amounts  of  such  shipments  as  were  actually  made,  and  so  affected 
rates,  etc. 

Says  Mr.  Justice  Peckham,  in  the  Addyston  Pipe  Case,  supra,  re- 
ferring to  "the  Knight  Case: 

"And  the  case  was  decided  upon  the  principle  that  a  combination  simply  to 
control  manufacture  was  not  a  violation  of  the  act  of  Congress,  because  such 
a  contract  or  combination  did  not  directly  control  or  affect  Interstate  com- 
merce, but  that  contracts  for  the  sale  and  transportation  to  other  states  of 
specific  articles  were  proper  subjects  for  regulation  because  they  did  form 
p^rt  of  such  commerce." 

He  then  stated  that  the  case  then  before  the  court  involved  contracts 
of  the  nature  last  above  mentioned,  and  said : 

"While  no  particular  contract  regarding  the  furnishing  of  pipe  and  the 
price  for  which*  it  should  be  furnished  was  In  the  contemplation  of  the  par- 
ties to  the  combination  at  the  time  of  its  formation,  yet  it  was  their  intention,  - 
as  it  was  the  purpose  of  the  combination,  to  directly  and  by  means  *of  such 
combination  increase  the  price  for  which  all  contracts  for  the  delivery  of 
pipe  within  the  territory  above  described  should  be  made,  and  the  latter  re- 
sult was  to  be  achieved  by  abolishing  all  competition  between  the  parties  to 
the  combination.  The  direct  and  immediate  result  of  the  combination  was 
therefore  necessarily  a  restraint  upon  Interstate  commerce  In  respect  of  arti- 
cles manufactured  by  any  of  the  parties  to  it  to  be  transported  beyond  the 
state  in  which  they  were  made.  The  defendants  by  reason  of  this  combina- 
tion and  agreement  could  only  send  their  goods  out  of  the  state  in  which  they 
were  manufactured  for  sale  and  delivery  In  another  state,  upon  the  terms  and 
pursuant  to  the  provisions  of  such  combination.  As  pertinently  asked  by  the 
court  below,  was  not  this  a  direct  restraint  upon  interstate  commerce  in 
those  goods?" 

It  seems  to  me  that  the  allegations  of  this  complaint,  discarding  con- 
clusions, state  facts  which,  if  true,  show  an  illegal  combination  in  re- 
straint of  interstate  commerce  within  the  Addyston  Pipe  Case,  supra. 
That  case  is  not  on  all  fours  with  this,  but  the  principles  enunciated 
seem  to  cover  this  case.  It  is  clear  that  the  combination  alleged  went 
beyond  mrfre  manufacture  and  the  fixing  of  arbitrary  and  exorbitant 
prices  for  the  article  so  manufactured.  As  alleged,  it  related  to  sales 
of  the  product  in  different  states  and  necessarily  to  the  delivery  thereof. 

As  to  damages,  it  seems  to  me  very  clear  that  the  allegations  are 
ample.  Assuming  that  the  combination  was  illegal  and  in  violation  of 
the  act  referred  to,  the  complaint  says  the  defendants  fixed  arbitrary 
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and  excessive  and  unreasonable  prices,  and  that  they  raised  the  price 
from  7  to  IQi/^  cents  per  pound,  and  that  by  reason  of  such  combina- 
tion, etc.,  the  plaintiif  was  compelled  to  pay,  and  did  pay,  the  excessive 
and  unreasonable  price  for  licorice  paste.  If  the  defendants  by  an  il- 
legal agreement  and  combination,  in  violation  of  the  act^  arbitrarily 
increased  the  price  of  this  commodity  to  the  consumers,  the  plaintiff 
amongst  others,  and  made  the  price  excessive  and  unreasonable  and 
much  greater  than  it  would  have  been  but  for  such  combination,  and 
the  plaintiff  was  compelled  to  pay  that  unreasonable  and  excessive  price 
and  more  than  its  actual  value  because  of  the  illegal  agreement  or  com- 
bination, and  did  pay  it,  he  was  clearly  injured  in  his  property  thereby. 
Chattanooga  Foundry  v.  City  of  Atlanta,  203  U.  S.  390,  396,  27  Sup. 
Ct.  65,  66,  61  L,  Ed.  241,  where  it  is  said: 

"The  facts  gave  rise  to  a  cause  of  action  under  the  act  of  Ck)ngress.  The 
city  was  a  person  within  the  meaning  of  section  7  by  the  express  provision  of 
section  8.  It  was  injured  in  its  property,  at  least,  If  not  in  its  business  of 
furnishing  water,  by  being  led  to  pay  more  than  the  worth  of  the  pipe.  A 
person  whose  property  is  diminished  by  a  payment  of  money  wrongfully  in- 
duced is  injured  in  his  property.  The  transaction  which  did  the  wrong  was 
a  transaction  between  parties  in  different  states,  if  that  be  material.  The 
fact  that  the  defendants  and  others  had  combined  with  the  seller  led  to  the 
excessive  charge  which  the  seller  made  in  the  interest  of  the  trust  by  ar- 
rangement with  its  members,  and  which  the  buyer  was  induced  to  pay  by  the 
semblance  of  competition,  also  arranged  by  the  members  of  the  trust" 

I  am  of  the  opinion  that  the  complaint  states  a  cause  of  action,  aifd 
that  the  demurrers  should  be  overruled,  with  costs.  On  payment  of 
costs  within  30  days,  the  defendants  may  answer. 


WBISBRT  BROS.  TOBACCO  CO.  v.  AMERICAN  TOBACCO  00.  et  aL 

LARUS  &  BRO.  CO.  v.  SAMEL 

(Circuit  Court,  S.  D.  New  York.    July  10,  190&) 

Harlan  P.  Stone,  for  plaintiff. 

A.  H.  Burroughs,  for  defendants  American  Tobacco  Company  and  Mac- 
Andrews  &  Forbes  Company. 

Nicoll,  Anable,  Lindsay  &  Puller  (De  Lancey  Nlcoll,  of  counsel),  for  de« 
fendants  James  B.  Duke  and  Karl  Jungbluth. 

RAY,  District  Judge.  In  United  States  Tobacco  Company  v.  American  To- 
bacco Company  et  al.,  163  Fed.  701,  I  have  stated  some  of  the  reasons  which 
lead  me  to  the  conclusion  that  a  cause  of  action  is  stated  in  that  case.  A 
reading  of  the  complaints  In  the  above  cases  leads  me  to  the  same  conclusion 
therein. 

Demurrers  overruled,  with  costa  On  payment  thereof  in  80  days,  defend- 
ants may  answer. 
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In  re  WESTERN  BANK  &  TRUST  00.  et  aL 

(District  Court,  N.  D.  Texas.    June  20,  190&) 

No.  710. 

1.  CtoBPORAiaows  —  Effect  of  Attempted  Amendment  of  Ohajbtbb  —  Texas 

Statute  Construed. 

Rev.  St.  Tex.  1895,  art  647,  provides  that  any  corporation  incorporated 
by  special  act  which  would  be  authorized  to  incorporate  under  the  pro- 
visions of  such  title  may,  like  corporations  organized  thereunder,  amend 
its  articles  of  incorporation  as  therein  provided.  Article  664  provides 
that  "any  corjwratlon  heretofore  organized  and  now  in  existence  under 
any  general  or  special  law  »  •  •  may  by  a  vote  of  its  directors  accept 
any  or  all  of  the  provisions  of  this  title,  •  *  ♦  whereupon  that  por- 
tion of  Its  charter  inconsistent  with  this  title,  or  the  portion  accepted 
shall  cease  to  be  applicable  to  such  corporation."  Prior  to  the  enactment 
of  such  statute  a  corporation  had  been  chartered  by  special  act  having 
both  banking  and  trading  privileges.  Under  such  statute  and  the  state 
Constitution  adopted  after  its  charter,  a  corporation  could  not  be  formed 
for  two  distinct  purposes  nor  with  banking  privileges.  Such  corporation, 
without  having  accepted  any  of  the  provisions  of  such  title  as  provided 
in  article  664,  attempted  to  amend  its  charter,  under  article  647,  by  chang- 
ing Its  name  and  principal  place  of  business.  Held,  that  it  was  not  with- 
in the  class  of  corporations  given  the  right  of  amendment  by  such  article, 
but  that,  if  It  be  held  by  its  attempted  exercise  of  such  right  to  have 
accepted  a  ••portion"  of  the  title,  under  article  664,  its  charter  right  to 
conduct  a  banking  business  was  not  inconsistent  with  such  portion,  ancl 
that  in  continuing  such  business  under  the  name  and  at  the  place  stated 
•  in  the  amendment  It  acted  as  a  corporation  de  facto,  and  its  stockholders 
cannot  be  held  liable  as  partners. 

2.  Samb—Cobpobate  Existence  and  Fbanchise— Reissue  of  Stock. 

Where  a  corporation,  after  changing  its  name,  retired  its  old  stock  in 
the  new  name,  the  fact  that,  during  a  short  interval  while  the  change  was 
being  effected,  there  was  no  stock  outstanding,  did  not  affect  the  validity 
of  Its  coriwrate  franchise. 

8.  Same  —  Liability  of  Stockholdebs  fob  Cobforate  Debts  •  Estoppel  of 
Creditors  to  Dent  Corporate  Existence. 

Where  an  association  for  years  conducted  a  banking  business  as  a  cor- 
poration in  the  belief  that  it  was  legally  incorporated,  issuing  stock  which 
was  purchased  by  the  stockholders  in  good  faith  and  in  the  bona  flde  be- 
lief that  it  was  a  corporation,  persons  who  dealt  with  it  as  such  are  es- 
topped to  deny  that  It  was  a  corporation  and  to  charge  such  stockholders 
with  liability  as  partners.    ^ 

[Ed.  Note, — For  cases  in  point,  see  Cent.  Dig.  vol.  12,  Corporations,  S8 
83-91.] 

In  Bankruptcy.     On  petition  in  involuntary  bankruptcy. 

Etheridge  &  McCormick,  for  petitioning  creditors. 

Davis  &  Meador,  for  intervening  creditors. 

M.  M.  Crane,  Locke  &  Locke,  Coke,  Miller  &  Coke,  Murphy  Town- 
send,  W.  A.  Kemp,  Henry  Jackson,  U.  F.  Short,  W.  J.  McKie, 
Gregory,  Batts  &  Brooks,  Hogg,  Gill  &  Jones,  M.  B.  Templeton, 
Terry,  Cavin  &  Mills,  C.  K.  Bell,  Finley,  Knight  &  Harris,  Whitehurst 
&  Whitehurst,  W.  W.  Wilkinson,  and  John  Spellraan,  for  respondents. 

MEEK,  District  Judge.  It  is  sought  in  this  involuntary  proceeding 
to  have  the  Western  Bank  &  Trust  Company  decreed  a  partnership, 
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and  as  such  to  have  it  and  the  members  thereof  adjudged  bankrupt. 
This  concern,  as  a  corporation,  has  been  engaged  in  a  general  banking 
business  at  Dallas,  Tex.  In  the  exercise  of  corporate  functions  it  is- 
sued and  there  is  now  outstanding  all  of  the  shares  of  the  capital 
stock  of  $500,000.  Shares  of  this  stock  were  held  by  approximately 
70  persons,  whose  residences  are  scattered  throughout  the  United 
states.  It  is  sought  to  have  these  shareholders  held  to  be  members 
and  copartners  in  the  business  of  the  Western  Bank  &  Trust  Company 
and  to  fix  upon  them  a  partnership  liability  for  the  debts  and  obliga- 
tions of  that  concern. 

In  the  first  week  of  May,  I  listened  to  able  and  exhailstive  argu- 
ments on  the  part  of  the  attorneys,  both  for  the  petitioning  creditors 
and  the  respondents,  and  have  since  given  close  attention  to  learned 
briefs  submitted  by  them.  I  may  say  no  case  has  ever  been  more 
thoroughly  developed  before  me  either  in  oral  argument  or  by  printed 
brief.  There  were  involved  so  many  questions  demanding  investiga- 
tion preliminary  to  the  conclusions  reached  that  I  will  not  undertake 
to  set  forth  in  extenso  the  reasons  upon  which  I  rest  the  decision  of 
the  case,  nor  to  review  conflicting  authorities.  To  do  so  would  be  a 
wearisome  elaboration.  I  will  not  do  more  than  discuss  the  points 
deemed  by  me  to  be  vital  and  controlling. 

1.  On  April  11,  1873,  the  Legislature  of  the  state  of  Texas,  by 
special  act,  granted  a  charter  to  the  City  Bank  of  Sherman.  This 
charter  included  more  than  one  purpose  as  the  object  of  incorporation. 
It  vested  the  corporation  with  banking  privileges  as  well  as  with 
certain  trading  privileges.  It  is  admitted  by  petitioning  creditors  that 
the  charter  thus  granted  was  duly  accepted  and  acted  upon  by  the  in- 
corporators, and  that  in  pursuance  thereof  the  City  Bank  of  Sherman 
was  created  and  established  at  Sherman,  Tex.  Those  who  in  1902 
were  instrumental  in  promoting  and  establishing  the  Western  Bank  & 
Trust  Company,  as  such,  in  the  banking  business  at  Dallas,  had  for 
that  purpose  'theretofore  secured  control  of  the  charter  and  rights 
of  the  City  Bank  of  Sherman  by  purchase  of  nearly  the  whole  of  the 
outstanding  shares  of  its  capital  stock.  To  change  the  name  and  loca- 
tion of  the  bank  it  became  necessary  to  amend  its  charter.  There  was 
no  warrant  of  authority  for  such  amendment  unless  it  could  be  found 
in  the  general  laws  of  Texas.  Resort  was  had  to  the  provisions  of 
article  647  of  title  21  of  the  Revised  Statutes  of  Texas  of  1895,  relat- 
ing to  corporations. 

Ui^der  the  provisions  of  section  19  of  the  final  title  of  the  Revised 
Statutes  of  1879  (page  719),  as  well  as  under  the  provisions  of  the 
same  section  and  title  of  the  Revised  Statutes  of  1895,  it  is  necessary 
to  construe  article  647  as  a  continuation  of  section  10  of  article  2  of 
the  incorporation  act  of  1874  (Laws  1874,  p.  122,  c.  97).  Article 
647  differs  somewhat  in  phraseology  from  that  part  of  section  10 
of  the  original  act  now  incorporated  in  article  647.  As  the  language 
used  in  the  original  section  10  is  controlling,  I  quote  that  part  of  it 
now  covered  by  article  647 : 

"Any  corporation  organized  under  the  provisions  of  this  act,  or  any  private 
corporation  or  company  Incorporated  by  special  act  of  the  Legislature,  which 
■aid  company  or  corporation  would  have  been  authorized  to  incorporate  it- 
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self  under  the  provisions  of  this  act,  any  such  company  or  association  or  cor- 
poration may  amend  or  change  their  articles  of  incorporation  in  the  same 
manner  that  this  act  requires  for  the  original  organization  of  a  body  cor- 
porate, to-wlt:  By  filing,  authenticated,  as  by  this  act  required,  the  amend- 
ments or  changes  to  the  original  charter  with  the  Secretary  of  State;  and  in 
case  of  a  corporation  created  by  special  act  of  the  Legislature,  said  corpora- 
tion shall  cause  the  changes  or  amendments  to  their  charter  to  be  authenticat- 
ed as  required  by  this  act.  and  filed  with  the  Secretary  of  State,  together 
with  their  original  charter,  or  such  amendments  as  have  been  made  by 
special  act;  which  shall  be  recorded  by  the  Secretary  of  State,  followed  by 
the  proposed  changes  or  amendments  to  same;  such  changes  or  amendments 
shall  take  effect  and  be  in  force  from  the  date  of  filing  with  the  Secretary  of 
State." 

Under  the  construction  given  the  incorporation  act  of  1874  by  the 
Supreme  Court  of  Texas,  a  corporation  could  not  incorporate  there- 
under for  two  or  more  distinct  purposes ;  such  purposes  being  desig- 
nated in  different  subdivisions  of  the  article  specifying  the  various 
purposes  for  which 'incorporations  may  be  organized.  Ramsey  v.  Tod, 
96  Tex.  614,  69  S.  W.  133,  93  Am.  St.  Rep.  876.  In  my  opinion  sec- 
tion 10,  when  construed  alone,  extends  the  right  to  amend  only  to  a 
corporation  incorporated  by  special  act  of  the  Legislature  which  would 
have  been  authorized  to  incorporate  itself  under  .the  provisions  of 
the  act  of  1874.  It  follows  that  in  1902  article  647  extended  the  right 
to  amend  only  to  a  corporation  incorporated  by  special  act  of  the 
Legislature  which  would  have  been  authorized  to  incorporate  itself 
under  the  provisions  of  title  21  as  they  then  existed.  As  above  stated, 
the  City  Bank  of  Sherman  was  incorporated  for  more  than  one  pur- 
pose ;  its  charter  conferring  certain  trading  privileges  as  well  as  bank-" 
ing  privileges.  In  the  year  1902  it  could  not  have  incorporated  under 
this  title  with  banking  privileges,  nor  could  it  even  have  incorporated 
thereunder  for  two  legitimate  and  specific  purposes,  if  the  same  were 
designated  in  different  subdivisions  of  article  642.  It  was  therefore 
not  privileged  to  avail  itself  of  article  647  for  the  purpose  of  amend- 
ment, unless  through  some  additional  provision  of  the  law  the  privi- 
lege of  amendment  accorded  certain  corporations  by  article  647  was 
extended  so  as  to  include  it.  Article  664  of  title  21  of  the  Revised 
Statutes  of  1896  is  as  follows : 

"Art  664.  Any  corporation  heretofore  organized  and  now  in  existence  under 
any  general  or  special  law  of  the  republic  or  state  of  Texas  may,  by  a  vote 
of  its  board  of  directors,  accept  any  or  all  of  the  provisions  of  this  title,  and 
have  and  exercise  all  of  the  rights,  power  and  privileges  conferred  by  this 
title,  by  filing  a  copy  of  their  acceptance  with  the  Secretary  of  State;  where- 
upon that  portion  of  its  charter  inconsistent  with  this  title,  or  the  portion  ac- 
cepted, shall  cease  to  be  applicable  to  such  corporation ;  and  it  shall  have  the 
exclusive  right  to  carry  out  the  objects  of  said  corporation,  as  described  in  its 
act  of  incorporation,  or  certificate,  filed  with  the  Secretary  of  State,  if  acting 
under  a  general  law  within  the  limits  or  boundaries  described  in  said  act  of 
incorporation,  or  certiflcaf«,  as  the  case  may  be,  without  any  limitation  as  to 
time,  and  shall  possess  all  the  privileges  and  franchises  conferred  by  its  act 
of  incorporation  or  certificate  filed  with  the  Secretary  of  State,  not  abandoned 
in  the  copy  of  acceptance  of  any  or  all  of  the  provisions  of  this  title." 

The  above  article  is  the  same  as  section  22  of  the  incorporation  act 
of  1874,  and  has  been  carried  forward  through  the  revisions  of  the 
statutes  in  the  identical  language  in  which  it  was  originally  passed* 
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Article  647  of  the  title  unquestionably  provided  for  the  amendment 
of  corporate  charters,  and  the  right  to  amend  was  one  of  the  privileges 
conferred  by  the  title.  A  fair  construction  of  the  language  of  664 
"extends  this  privilege  to  any  corporation  heretofore  organized  and 
now  in  existence  under  any  general  or  special  law  of  the  republic  or 
state  of  Texas"  upon  compliance  with  its  terms  and  upon  conditions 
stated.  The  City  Bank  of  Sherman  was  such  a  corporation,  and  there- 
fore upon  compliance  with  the  terms  and  conditions  of  article  664  it 
would  have  been  permitted  to  amend  its  charter  under  article  647. 

All  the  requisite  and  necessary  steps  were  taken  under  article  647 
to  change  the  name  of  the  bank  from  "City  Bank  of  Sherman"  to 
"Western  Bank  &  Trust  Company,"  and  to  change  its  home  ofBce 
from  Sherman,  Tex.,  to  Dallas,  Tex.  None  of  the  steps  prescribed' 
in  article  664  as  necessary  to  avail  the  corporation  of  the  privileges 
therein  conferred  was  taken.  There  was  no  vote  of  the  board  of  di- 
rectors by  which  "any  or  all  of  the  provisions  of  the  title"  were  accept- 
ed. Consequently  there  was  no  copy  of  acceptance  filed  with  die 
Secretary  of  State. 

It  is  admitted  by  petitioning  creditors  that  at  the  time  action  was 
taken  looking  to  the  amendment  of  the  charter,  which  was  on  October 
7,  1902,  the  charter  of  the  City  Bank  of  Sherman  was  valid  and  sub- 
sisting. It  is  also  admitted  that  the  amendment  whereby  the  name  and 
domicile  were  changed  was  a  valid  amendment.  But  it  is  contended 
that  the  amendment  could  not  be  legally  had  under  the  provisions  of 
article  647,  and  therefore  must  impliedly  be  held  to  have  been  had 
under  or  through  the  provisions  of  article  664;  that  thereby  the  cor- 
poration availed  itself  of  a  privilege  conferred  by  title  21  and  must  be 
held  impliedly  to  have  assented  to  and  accepted  the  consequences  flow- 
ing therefrom,  one  of  which  it  is  contended  was  the  striking  down 
of  its  banking  privileges. 

The  charter  of  the  City  Bank  of  Sherman  granted  in  1873  consti- 
tuted a  contract  between  the  state  and  the  bank,  and  it  was  not  within 
the  power  of  the  state  to  revoke  any  of  the  provisions  thereof.  Const. 
U.  S.  art.  1,  §  10;  Dartmouth  College  v.  Woodward,  4  Wheat.  518, 
4  L.  Ed.  629.  It  would  have  been  entirely  competent  and  proper  for 
the  state  through  legislative  enactment  to  extend  to  a  corporation 
an  offer  to  alter,  modify,  or  enlarge  its  corporate  p;rivileges  upon  sur- 
render byjt  of  its  banking  privileges.  To  have  accepted  such  an  offer 
would  have  resulted  in  such  surrender.  Counsel  for  petitioning  credit- 
ors contend  that  this  is  what  was  done  by  the  bank  in  amending  its 
charter  by  changing  its  name  and  domicile;  that  this  was  the  effect 
of  article  664  above  quoted.  The  section  now  appearing  as  article 
664  of  title  21  of  the  Revised  Statutes  of  1895  was  included  in  the 
incorporation  act  of  1874,  and  has  ever  since  been  embodied  in  the 
law  of  the  state  relating  to  corporations.  -So  far  as  I  am  advised,  this 
article  has  never  been  construed  and  its  effect  determined  by  a  court 
of  controlling  authority  of  this  state.  The  article  may  be  construed 
to  be  an  offer  to  certain  specified  classes  of  corporations  permitting 
them  by  the  taking  of  prescribed  steps  to  accept  any  or  all  of  the  pro- 
visions of  the  title  relating  to  corporations,  and  to  have  and  exercise  all 
the  rights,  powers,  and  privileges  conferred  by  the  title.    The  consid- 
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eration  exacted  and  the  condition  imposed  upon  the  accepting  corpora- 
tion are  as  follows : 

"Whereupon  that  portion  of  Its  charter  Inconsistent  with  this  title,  or  the 
portion  accepted,  shall  cease  to  be  applicable  to  such  corporation." 

Had  this  clause  not  contained  the  phrase,  "or  the  portion  accepted," 
it  would  have  been  easy  to  ascertain  and  declare  the  intention  of  the 
Legislature  in  this  regard.  With  the  phrase  included,  its  intention 
is  somewhat  uncertain  and  ambiguous.  But  in  construing  a  statute, 
if  it  is  possible,  effect  should  be  given  to  every  word  and  phrase  there- 
of, unless  so  doing  leads  to  an  absurdity.  This  is  a  well-recognized 
and  accepted  canon  of  construction,  and  in  its  application  here  effort 
should  be  made  to  ascertain  the  meaning  of  and  give  effect  to  this 
phrase.  , 

Descending  to  a  somewhat  critical  analysis  of  the  first  part  of  the 
article  under  consideration,  it  will  be  observed  that  specified  corpo- 
rations are  extended  the  invitation  to  accept  'any  or  all  of  the  provi- 
sions of  this  title,  *  *  *  whereupon  that  portion  of  its  charter 
inconsistent  with  this  title,  or  the  portion  accepted,  shall  cease  to  be 
applicable  to  such  corporation."  Are  the  conditions  imposed  upon 
a  corporation  accepting  any  or  less  than  all  of  the  provisions  of  the 
title  identical  with  or  diflFerent  from  those  imposed  upon  a  corporation 
accepting  all  the  provisions  of  the  title  ?  The  answer  must  be  gathered 
from  the  context  of  the  article  wherein  the  conditions  are  imposed. 
Having  extended  the  invitation  to  a  corporation  to  accept  all  the  pro- 
visions of  the  title,  it  would  seem  at  least  logical  and  consistent  that 
the  Legislature  should  impose  as  a  condition  of  such  acceptance  that 
any  portion  of  the  charter  inconsistent  with  the  title  should  cease  to 
be  applicable  to  the  corporation  accepting  all  of  the  title.  Having 
also  extended  the  invitation  to  -accept  any  (or  less  than  all)  of  the 
provisions  of  the  title,  the  Legislature  might  with  propriety  and  of 
right  have  imposed  the  same  condition  as  that  imposed  for  accepting 
all  the  provisions  of  the  title  This  is  what  was  done  by  the  Ohio 
law  upon  the  construction  of  which  by  the  Supreme  Court  of  that 
state  counsel  for  petitioning  creditors  so  largely  rely.  Cincinnati,  H. 
&  D.  R.  Co!  V   Cole,  29  Ohio  St.  126,  23  Am.  Rep.  729. 

It  could  also  have  imposed  another  and  different  and  less  com- 
prehensive condition.  *'Or  inconsistent  with  the  portion  accepted" 
are  apt  and  appropriate  words  for  expressing  such  modified  condi- 
tion. If  an  amendment  to  a  charter  were  inconsistent  with  the  por- 
tion of  the  title  accepted,  it  would  of  necessity  be  inconsistent  with 
the  title,  and  there  would  have  been  no  need  tjo  use  the  phrase  "or  the 
portion  accepted"  in  event  it  was  the  intention  of  the  Legislature  to 
render  inapplicable  every  portion  of  the  corporation's  charter  in  any 
wise  inconsistent  with  the  entire  title  upon  the  acceptance  by  it  of 
less  than  all  of  the  provisions  thereof.  Giving  effect  to  this  phrase, 
read  in  connection  with  the  preceding  portion  of  the  article,  it  would 
appear  the  Legislature  contemplated  and  intended  that  the  corporation 
accepting  some  one  or  more,  but  not  all  of  the  provisions  of  the  title, 
would  thereby  render  only  that  portion  of  its  charter  inapplicable 
which  was  inconsistent  with  tlie  provisions  of  the  title  accepted. 
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I  will  not  undertake  to  analyze  all  of  the  remaining  provisions  of 
this  article.  It  is  sufficient  to  say  they  reveal  added  reasons  to  sup- 
port the  correctness  and  soundness  of  the  above  construction.  This 
is  true  save  in  the  following  particular:  It  is  provided  that  a  cor- 
poration availing  itself  of  article  664  and  complying  with  its  provi- 
sions, among  other  privileges  enjoyed,  "shall  have  the  exclusive  right 
to  carry  out  the  objects  of  such  corporation  as  described  in  its  act  of 
incorporation,  or  certificate  filed  with  the  Secretary  of  State,  if  acting 
under  a  general  law  within  the  limits  or  boundaries  described  by  said 
act  of  incorporation  or  certificate,  as  the  case  may  be,  without  any 
limitation  as  to  time." 

Article  651,  Rev.  St.  1895  (Acts  1883,  p.  98,  c.  95),  gives  to  a  pri- 
vate corporation  the  right  of  succession  by  its  corporate  name  for 
the  period  limited  in  its  charter  not  to  exceed  60  years,  and,  when  no 
period  is  limited,  for  20  years.  This  is  one  of  the  provisions  of  the 
same  title  in  which  article  664  appears.  Section  11  of  article  3  of  the 
incorporation  act  of  1874  gives  the  right  of  succession  for  a  period  of 
20  years.  What  is  now  article  664  of  the  Revised  Statutes  of  1895  is 
a  literal  continuation  of  section  22  of  the  incorporation  act  of  1874. 
If  the  phrase  "without  any  limitation  as  to  time"  gives  expression  to 
the  true  legislative  intent,  then  the  right  of  indefinite  and  everlasting 
succession  was  given  those  corporations  avaiHng  themselves  of  article 
664,  while  the  corporations  coming  into  existence  under  the  provisions 
of  this  very  act  of  incorporation  were  granted  life  and  succession  for 
but  20  years. 

Nowhere  in  the  general  incorporation  laws,  save  in  this  phrase,  is 
there  manifest  any  disposition  or  intention  to  bestow  on  corporations 
everlasting  succession.  On  the  other  hand,  there  is  manifest  a  dis- 
position and  intention  to,  and  there  is  placed  upon  them  a  definite 
limitation  as  to  time  of  succession.  I  €hould  be  ,slow  to  hold  that  these 
two  provisions  as  to  time  were  to  be  construed  in  pari  materia  and 
both  given  effect ;  but  in  my  view  it  is  not  necessary  to  determine  this 
question.  Under  what  I  have  concluded  to  be  a  proper  construction 
of  article  664,  the  City  Bank  of  Sherman  would  not,  as  a  condition 
of  accepting  the  privilege  of  amendment  under  article  647,  be  com- 
pelled to  abandon  that  portion  of  its  charter  inconsistent  with  the 
title,  but  only  such  portion  thereof  as  was  inconsistent  with  the  por- 
tions accepted.  This  being  true,  if  it  was  entitled  to  amend  there- 
under, it  could  partake  of  the  privileges  conferred  that  were  lawful 
for  it  to  partake  of,  but  could  not  partake  of  a  corporate  life  of  a 
longer  duration  than  was  granted  by  the  terms  of  its  charter.  This 
was  denied  it  by  the  Constitution  and  the  law. 

Contemplating  article  664  as  a  whole,  and  taking  into  consideration 
the  time  at  which  its  substance  was  incorporated  into  our  law,  I  am 
of  the  opinion  its  main  purpose  was  not  to  whip  into  line  or  eliminate 
corporations  possessing  objectionable  privileges  and  powers,  but  rather 
to  afford  a  method  by  which  existing  corporations  could  avail  them- 
selves of  the  rights,  powers,  and  privileges  granted  by  the  terms  of 
the  incorporation  act.  It  was,  of  course,  sought  to  bring  these  cor- 
porations into  harmony  with  the  laws  of  the  state  as  such  laws  then 
existed,  but  it  was  sought  to  do  this  only  in  the  limited  way  in- 
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dicated  in  the  above  construction.  It  can  be  said  with  positiveness 
that  the  Legislature  in  the  year  1874  did  not  have  in  view  the  elimina- 
tion of  corporations  possessing  banking  privileges,  as  the  very  act 
of  which  the  identical  language  of  article  664  was  a  part  permitted 
the  incofporation  of  such  banks. 

From  the  foregoing  it  follows:  (1)  That  there  existed  in  the 
general  laws  of  Texas  authority  ,  for  the  amendment  of  the  charter 
of  the  City  Bank  of  Sherman  in  the  particulars  it  was  sought  to  be 
amended;  (2)  that  there  was  an  effort  made  to  amend  thereunder; 
(3)  that,  according  to  the  contention  of  counsel  for  the  petitioning 
creditors,  it  will  be  held  to  have  accepted  the  provisions  of  the  law 
it  did  not  literally  comply  with.  Therefore,  after  the  amendment 
changing  name  and  domicile,  the  Western  Bank  &  Trust  Company, 
having  transacted  business  as  a  corporation,  was,  in  contemplation 
of  law,  a  de  facto  corporation.  Tulare  Irrigation  District  v.  Shepard, 
185  U.  S.  13,  22  Sup.  Ct.  531,  46  L.  Ed.  773 ;  American  Salt  Com- 
pany V.  Heidenheimer,  80  Tex.  344,  15  S.  W.  1038,  26  Am.  St.  Rep. 
743. 

While  I  have  entertained  a  construction '  of  article  664  which  does 
not  result  in  the  necessity  of  an  abandonment  by  the  City  Bank  of 
Sherman  oi  "that  portion  of  its  charter  inconsistent  with  this  title," 
yet  in  view  of  the  somewhat  ambiguous  and  confusing  phraseology 
of  this  article  perhaps  it  would  be  relevant  and  pertinent  to  consider 
whether  any  portion  oi  the  corporation's  charter  is  inconsistent  or 
logically  incompatible  with  any  of  the  provisions  of  the  title  which 
would  place  in  jeopardy  its  life  as  a  corporation  with  banking  privi- 
leges. There  may  be  portions  of  the  charter  inconsistent  with  provi- 
sions of  the  title,  the  effect  of  which,  if  applicable,  would  have  been 
to  alter  or  modify  some  of  the  privileges;  but  of  these  I  am  not 
treating.  Intervening  between  the  time  of  the  granting  of  the  char- 
ter to  the  City  Bank  of  Sherman  and  the  time  of  the  amendment  in 
1902,  the  laws  of  the  state  of  Texas  relating  to  private  corporations 
with  banking  privileges  had  undergone .  marked  changes.  Section  16, 
art.  16,  of  the  Constitution  adopted  in  1876,  provides: 

"No  corporate  body  shall  hereafter  be  created,  renewed  or  extended  with 
banking  or  discounting  privileges.'* 

The  twenty-eighth  specification  of  article  566,  which  specified  the 
various  purposes  for  which  corporations  might  be  formed,  was  incor- 
porated in  article  566  by  act  of  March  23,  1887  (Laws  1887,  p.  41, 
c.  58),  and  was  as  follows: 

•The  accumulation  and  loaning  of  money:  but  this  subdivision  shall  not 
permit  Incorporations  with  banking  or  discounting  privileges." 

This  specification,  in  substantially  the  same  form,  with  a  change 
of  its  number  and  number  of  the  article  in  which  it  appeared,  was  con- 
tinued in  effect  down  to  and  including  the  time  at  which  the  City 
Bank  of  Sherman  sought  to  amend  its  charter. 

Article  649  of  the  Revised  Statutes  of  1895  is  as  follows: 

"No  amendment  or  changes  violative  of  the  Constitution  or  laws  of  this 
state,  or  of  any  of  the  provisions  of  this  title,  shall  be  of  any  force  or  effect ; 
and  no  amendments  or  changes  shall  be  of  any  fOrce  or  effect  which  are  not 
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germane  to  the  original  purpose  or  charter  of  incorporation,  and  calculated  to 
carry  out  and  effect  the  same.*' 

It  will  be  observed  that  the  constitutional  inhibition  covers  the 
creation,  renewal,  and  extension  of  corporations  with  banking  privi- 
leges. The  statutory  inhibition,  read  in  the  light  of  the  context  in 
which  it  appears,  covers  simply  the  creation  of  corporations.  It  was 
therefore  the  public  policy  of  this  state,  as  revealed  in  its  fundamental 
law  and  its  statutes,  not  to  create,  renew,  or  extend  any  private  cor- 
porations 'Wfith  banking  privileges.  At  the  same  time,  it  was  the  policy 
of  the  state  as  revealed  in  section  7,  art.  12,  of  the  Constitution, 
not  to  "divest  or  affect  the  rights  guaranteed  by  any  grant  or  stat- 
ute of  this  state,  or  of  the  republic  of  Texas." 

This  provision  places  the  Constitution  of  Texas  in  accord  with  the 
Constitution  of  the  United  States  on  this  subject.  It  is  certain  that 
by  amending  the  charter  of  the  City  Bank  of  Sherman  in  the  matter 
of  name  and  domicile  its  banking  privileges  were  neither  created  nor 
renewed.  Were  they  extended?  "To  extend,"  as  used  in  this  con- 
nection, would  mean  to  make  more  comprehensive;  to  enlarge  the 
scope  of  or  give  a  wider  range  to.  There  cannot  be  said  to  be  any 
extension  of  banking  privileges  involved  in  the  change  of  name.  There 
is  ^ome  question  as  to  the  effect  of  the  change  of  donticile.  This 
might  be  considered  as  an  enlarging  of  scope  and  widening  of  range; 
but  the  City  Bank  of  Sherman  in  its  original  charter,  without  amend- 
ment, pould  have  conducted  a  banking  business  at  Dallas.  Section  9 
of  the  charter  provides: 

"It  shall  be  lawful  for  such  corporation  to  estabUsh  such  and  so  many 
branch  offices  in.  this  state  and  in  such  localities  therein  and  with  powers  to 
exercise  such  of  its  rights  and  privUeges,  *  *  *  as  its  directors  shall  from 
time  to  time  provide." 

In  view  of  this  very  general  grant  of  power  to  do  a  banking  busi* 
ness  in  any  part  of  the  state,  I  cannot  conclude  there  was  any  sub- 
stantial extension  of  privilege  involved  in  the  change  of  the  location 
of  its  main  office  from  Sherman  to  Dallas.  At  most,  the  extension 
was  not  of  that  character  which  would  justify  a  court  in  decreeing 
that  because  of  it  and  because  of  the  amendment  authorizing  it  the 
Constitution  and  law  had  been  violated,  and  the  corporation  as  a  bank- 
ing concern  consequently  disincorporated  and  stricken  down. 

2.  The  City  Bank  of  Sherman  having  changed  its  name  to  "West- 
ern Bank  &  Trust  Company,"  all  corporate  acts  were  thereafter  per- 
formed under  the  latter  name,  but  in  virtue  of  the  authority  granted 
in  the  original  charter  of  the  City  Bank  of  Sherman.  With  relation 
to  capital  stock  its  charter,  among  other  things,  provided  that : 

**The  capital  stock  of  said  corporation  shall  be  $200,000,  in  shares  of  $100 
each,  but  the  same  may  be  increased  from  time  to  time  by  a  vote  of  the  ma* 
jority  in  interest  of  the  stoclih ciders  of  the  said  corix)ratlon  voting  in  person 
or  by  proxy  at  any  meeting  duly  held.  Provided,  that  the  capital  stock  of 
said  corporation  shall  never  exceed  $500,000." 

On  October  18,  1902,  at  a  regularly  called  meeting  of  the  stock- 
holders, a  resolution  was  unanimously  passed  increasing  the  capital 
stock  of  the  corporation  from  $200,000  to  $500,000  in  shares  of  $100 
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each.  Thereafter,  on  the  same  day,  the  board  of  directors  took  the 
necessary  steps  looking  to  the  subscription  for  and  issuance  of  this 
stock.  All  the  original  shares  of  stock  of  the  City  Bank  of  Sherman 
were  retired,  and  there  were  issued  in  their  stead  the  shares  of  the 
capital  stock  of  the  Western  Bank  &  Trust  Company ;  a  small  allow- 
ance being  made  on  the  price  of  the  new  shares  for  the  ascertained 
value  of  the  old.  There  intervened  a  short  period  between  the  re- 
tirement of  the  old  issue  and  the  issue  of  the  new. 

Petitioning  creditors  complain  that  this  left  the  Western  Bank  & 
Trust  Company  without  stockholders,  and  they  contend  a  corporation 
cannot  exist  without  stockholders.  The  City  Bank  of  Sherman  as  a 
corporation  was  brought  into  existence  by  the  granting  of  its  charter. 
Its  charter  was  a  franchise  right  to  be  exercised  by  those  entitled  un- 
der the  law  to  exercise  it.  It  existed  before  there  were  stockholders, 
so  that  its  existence  does  not  depend  upon  the  existence  of  technical 
stockholders.  This  view  is  supported  in  Jefferson  v.  Texas  Invest- 
ment Company,  74  Tex.  421,  12  S.  W.  101 ;  Rio  Grande  Cattle  Com- 
pany V.  Bums,  82  Tex.  60,  17  S.  W.  1043.  In  any  event,  I  am  of  the 
opinion  that,  if  there  were  irregularities  in  the  manner  of  retirement 
of  the  old  and  the  issue  of  the  new  stock,  the  state  alone  would  have 
the  right  to  complain. 

3.  There  remains  but  one  question  for  consideration,  that  of  estop- 
pel. Aside  from  the  question  of  the  existence  or  nonexistence  of  the 
Western  Bank  &  Trust  Company  as  a  de  facto  corporation,  there  is 
a  question  here  as  to  whether,  because  of  previous  conduct  inconsist- 
ent therewith,  petitioning  creditors  are  not  now  precluded  from  as- 
serting that  it  is  not  a  corporation.  The  Western  Bank  &  Trust  Com- 
pany opened  its  doors  in  the  city  of  Dallas  to  do  a  banking  business 
on  February  2,  1903,  and  continuously  conducted  such  business  unti] 
its  doors  were  closed  on  January  15,  1908.  With  the  advice  of  coun- 
sel as  to  each  step  necessar>'  to  the  legitimate  accomplishment  of  that 
end,  the  concern  was  founded  upon  the  charter  of  the  City  Bank  of 
Sherman.  According  to  the  uncontroverted  evidence  before  me,  its 
capital  stock  of  $600,000  was  fully  paid  in.  Regular  annual  meetings 
of  its  stockholders  were  held,  at  which  directors  were  elected,  and 
the  directors  in  turn  elected  from  their  number  the  officers  of  the 
corporation.  By-laws  were  adopted,  and  the  minutes  of  the  stock- 
holders and  directors'  meetings  were  kept.  A  corporate  seal  was 
kept,  and,  where  appropriate,  corporate  acts  were  attested  therewith. 
No  other  conclusion  can  be  reached  from  the  testimony  in  the  record 
before  me  than  that  there  was  a  genuine  and  bona  fide  effort  to  legally 
establish  the  Western  Bank  &  Trust  Company  as  a  banking  corpora- 
tion, with  a  paid-in  capital  of  $500,000,  and  that  there  existed  a  gen- 
uine and  bona  fide  belief  on  the  part  of  those  who  promoted  the  con- 
cern that  they  had  in  fact  accomplished  this  result.  In  other  words, 
there  existed  no  fraudulent  intent  on  the  part  of  those  promoting  the 
concern,  in  its  establishment  in  the  banking  business  in  Dallas,  as  a 
corporation.  They  were  seeking  to  establish  a  legitimate  corporation 
and  thought  they  had  done  so. 
163  P.— 46 
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From  the  time  the  concern  opened  its  doors  it  made  prominent  in 
every  phase  of  its  business  that  it  was  a  banking  corporation,  organ- 
ized under  special  act  of  the  Legislature  of  Texas,  In  all  places  and 
at  all  times  it  held  itself  out  as  and  represented  that  it  was  such  a  cor- 
poration. It  is  admitted  by  petitioning  creditors  in  the  broadest  terms 
that  notice  of  such  holding  out  was  brought  home  to  them  in  their 
dealings  with  it.  Depositors  placed  their  accumulated  earnings  and 
savings  with  it  on  the  theory  that  it  was  a  banking  corporation.  Those 
who  entered  into  contracts  with  it  contracted  with  it  as  a  corporation, 
and  they  did  not  suppose  they  were  contracting  with  the  individuals 
who  comprised  its  stockholders.  The  responsibility  of  the  corporation 
was  accepted  and  relied  upon,  and  not  the  individual  responsibility  of 
its  membership.  Under  this  state  of  facts  I  do  not  consider  there  is 
the  least  doubt  as  to  what  the  decided  weight  of  authority  declares 
the  law  to  be. 

Clark  and  Marshall,  in  their  treatise  on  Private  Corporations  (^vol- 
ume  1,  p.  182),  say: 

"By  weight  of  authority,  If  an  association  assumes  to  act  as  a  corporation, 
even  without  any  authority  at  all  from  the  Legislature,  a  person  who  recognizes 
its  existence  as  a  corporation  by  contracting  or  otherwise  dealing  with  it  as 
such  is  estopped  to  deny  it  is  a  corporation  in  an  action  based  upon  such  con- 
tract or  dealing,  whether  the  action  is  brought  by  the  association  as  a  cor- 
poration against  him,  or  by  him  against  the  association  to  charge  them  as 
partners.  In  such  cases  the  estoppel  renders  it  unnecessary,  according  to  the 
weight  of  authority,  to  prove  either  a  de  Jure  or  a  de  facto  corporate  exist- 
ence. It  is  only  necessary  to  prove  that  the  association  was  acting  as  a  cor- 
poration, and  that  it  dealt  or  was  dealt  with  as  such." 

Among  the  list  of  authorities  cited  by  the  authors  in  support  of 
these  propositions  is  the  case  of  Gartside'Coal  Company  v.  Maxwell 
(C.  C.)  22  Fed.  197.  In  the  course  of  that  opinion,  delivered  by  Judge 
Brewer,. now  of  the  Supreme  Court,  the  following  language  is  used: 

"So,  on  the  other  hand,  where  a  person  deals  with  what  he  supposes  is  a 
corporation,  with  what  all  parties  think  Is  a  corporation,  where  he  gives  his 
credit  to  that  supposed  corporation,  he  cannot  afterward,  when  it  turns  out 
that  It  is  not  validly  incorporated,  tuni  round  and  say:  *Well,  I  dealt  with 
this  supposed  corporation.  I  thought  it  was  a  corporation.  I  trusted  It  as  a 
corporation.  I  sold  goods  to  it  as  a  corporation.  But  it  seems  when  it  first 
attempted  to  become  incorporated  that  there  was  some  defect  or  irregularity  in 
lt6  proceedings,  so  that  It  did  not  become  legally  Incorporated,  and  therefore 
yon  who  are  stockholders  will  be  held  personally  liable.*  I  don't  think  it  can 
be  done." 

Even  though  the  Western  Bank  &  Trust  Company  were  not  a  de 
facto  corporation,  I  am  of  the  opinion  petitioning  creditors  could  not 
now  be  permitted  to  say:  "It  is  not  a  corporation,  and  therefore  you 
who  are  stockholders  must  assume  a  personal  liability  to  us." 

I  have  stated  there  existed  no  fraudulent  intent  in  the  establish- 
ment of  the  concern  as  a  corporation  in  the  banking  business  at  Dallas. 
When  I  say  this,  I  do  not  wish  to  be  understood  as  speaking  of  the 
subsequent  conduct  of  its  business.  The  management  of  the  affairs 
of  the  bank  may  have  been  characterized  by  a  hurtful  disregard  of 
sound  and  honest  banking  principles.  Hopeless  and  disastrous  in- 
solvency may  have  followed  in  the  wake  of  such  management  as  its 
inevitable  consequence.     But  this  proceeding  is  not  brought  to  fix  a 
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perso'nal  liability  upon  any  person  guilty  of  mismanagement  of  the 
affairs  of  the  bank.  As  has  been  made  plain,  such  mismanagement  is 
not  the  basis  of  the  proceeding.  It  is  sought  here  to  fix  upon  every 
holder  of  shares  of  the  concern's  stock  the  liability  of  a  partner,  a 
liability  to  the  creditors  of  the  concern  for  the  whole  amount  of  every^ 
debt  due  therefrom,  without  reference,  to  his  interest,  as  that  interest 
may  be  represented  by  the  number  of  shares  owned.  The  record  dis- 
closes: That  among  its  stockholders  are  many  persons  living  in 
various  parts  of  the  United  States  who  purchased  their  shares  of 
stock  after  the  organization  had  been  effected ;  that  they  paid  par  or 
more  than  par  therefor  as  an  investment  in  a  banking  corporation; 
that  they  believed  a  legal  corporation  existed;  thai  otherwise  they 
would  not  have  made  the  investment;  that  they  received  such  div- 
idends as  the  board  of  directors  declared;  that  a  large  majority  of 
them  knew  absolutely  nothing  of  the  conduct  of  the  business  of  the 
concern;  and  that,  if  wrong  was  done,  they  were  entirely  and  abso- 
lutely innocent  of  knowledge  thereof. 

In  the  case  of  Fay  v.  Noble,  7  Cush.  (Mass.)  192,  the  court  says: 

*'We  are  not  aware  of  any  authority,  certainly  none  was  cited  at  the  argu- 
ment, to  warrant  the  Instmetion  that,  in  conseqncnce  of  an  omission  to  com- 
ply with  the  requisitions  of  law  in  the  organization  of  a  corporation,  by  which 
Its  proceedings  were  rendered  Told,  persons  who  bad  subscribed  for  and  taken 
stock  in  the  company  thereby  became  partners.  The  doctrine  seems  to  us  to 
ue  quite  novel  and  somewhat  startling.  Surely  it  cannot  be,  in  the  absence 
of  all  fraudulent  intent  (and  none  was  proved  or  alleged  in  this  case),  that 
such  a  legal  result  follows  as  to  fasten  on  parties  Involuntarily  for  such  a 
cause  the  enlarged  liability  of  copartners,  a  liability  neither  contemplated  nor 
assented  to  by  them.  The  very  statement  of  the  proposition  carries  with  it  a 
sufficient  refutation.  No  such  rule  can  follow,  unless  a  principle  of  law  be 
established,  founded  on  no  authority,  and  required  by  no  public  exigency.  Cor- 
porations are  known  and  recognized  as  legal  entitles,  with  rights  and  powers 
cVearly  defined  and  well  understood,  and  wholly  distinct  and  different  from 
those  of  individuals  and  copartnerships.  Persons  who  subscribe  for  and  take 
stock  In  them  are  subject  to  certain  fixed  and  limited  liabilities,  which  they 
voluntarily  assume,  and  these  liabilities  are  not  to  be  extended  and  enlarged, 
so  as  to  affect  innocent  parties,  beyond  the  letter  of  the  law.  A  copartnership 
cannot  take  upon  itself  the  functions  of  a  corporation,  nor  can  a  corporation 
or  its  members  be  made  subject  to  the  liabilities  of  a  copartnership,  in  the  ab- 
sence of  all  statutory  provisions  imposing  such  liabilities.  The  personal  lia- 
bility of  the  members  of  a  Joint  stock  company  or  copartnership  is  inconsistent 
with  the  character  and  nature  of  a  corporation,  of  which  the  law  properly 
recognizes  only  the  creature  of  the  charter,  and  knows  not  the  Individuals." 
Ang.  ft  Ames  on  Corp.  536,  537. 

In  the  case  of  American  Salt  Company  v.  Heidenheimer,  80  Tex. 
344,  15  S.  W.  1038,  26  Am.  St.  Rep.  743,  wherein  it  was  sought  to 
hold  stockholders  in  a  faultily  organized  corporation  liable  as  part- 
ners, Associate  Justice  Gaines,  speaking  for  the  court,  says : 

"Whether  that  rule  ought  to  be  applied  In  a  case  In  which  the  corporators 
have  knowingly  and  intentionally  violated  the  law  in  procuring  a  charter  un- 
der a  general  law  we  need  not  decide,  but  we  are  clearly  of  the  opinion  that 
it  is  not  a  proper  rule  to  be  applied  in  a  case  like  the  present,  in  which  it 
appears  that  stockholders  who  are  sought  to  be  held  liable  ns  partners  bought 
their  stock  after  the  organization  had  been  effected  and  under  the  belief  that 
a  legal  corporation  existed.  That  under  such  circumstances  the  stockholders 
of  the  alleged  corporation  cannot  be  held  liable  as  partners  is  substantially 
held  In  the  following  cases:     Bank  v.  Stone,  38  Mich.  779;  Fay  v.  Noble,  7 
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Oush.  (Maw.)  188;  Bank  v.  Padgett,  69  Ga.  104;  Hamphreys  ▼.  Momey,  5 
Colo.  282;  Central  Bank  v.  Walker,  66  N.  Y.  424;  Coal  Co.  v.  MaxweU  (a  a> 
22  Fed.  197;  Methodist  Church  v.  Pickett,  19  N.  Y.  482." 

In  my  judgment  it  would  be  harsh  and  unjust  to  declare  stockhold- 
ers who  became  such  after  the  concern  was  organized,  who  had  noth- 
ing whatever  to  do  with  the  management  of  its  affairs,  who  were  ab- 
solutely innocent  of  any  wrongdoing  in  relation  thereto,  to  be  partners 
in  the  concern  and  to  decree  them  personally  liable  for  all  its  obliga- 
tions, and  this  simply  because  they  were  stockholders  and  had  accepted 
the  dividends  declared  on  their  stock.  The  immediate  and  inevitable 
consequence  of  such  a  holding  here  would  be  to  inflict  ruin  upon  those 
who  have  not  deserved  it.  The  creditors  of  the  concern  bid  fair  to 
suffer  loss,  but  a  court  of  justice  should  not  right  their  wrong  by  the 
commission  of  another  wrong  still  more  grievous. 

After  careful  consideration,  I  have  reached  the  conclusion  that  the 
petitioning  creditors  must  fail  in  their  contentions  on  two  grounds: 
First,  the  Western  Bank  &  Trust  Company  is  a  de  facto  corporation; 
and,  second,  even  were  this  not  so,  the  petitioning  creditors  by  their 
course  of  dealing  with  it  as  such  are  now  estopped  to  deny  that  it  is 
a  corporation. 

The  prayer  of  the  petitioning  creditors  and  of  the  intervening  peti- 
tioners will  be  denied,  and  their  petitions  dismissed,  at  their  cost. 


ELKINS  ELECTRIC  RT.  CO.  r.  WESTERN  MARTLANB  R.  CO.  et  aL 
(Circuit  Court,  N.  D.  West  Virginia.    August  29,  lOOa) 

.  Eminent  Domain— Propebtt  Subject  to  Appbopbiation— Railroad  Right 
OP  Way— Use  by  Another  Company. 

Under  the  law  of  West  Virginia,  the  right  of  way  of  a  railroad  company 
is  its  private  property;  the  rights  of  the  public  therein  being  only  in  its 
use.  After  it  has  acquired  and  is  using  such  right  of  way  for  its  road, 
it  cannot  be  wholly  deprived  thereof  for  any  other  public  use,  nor  can  If 
be  subjected  to  the  burden  of  a  further  easement  thereon  without  com- 
pensation. 

•  Railboads  —  Right  op  Crossing  Road  of  Anotheb  Company  —  West  Vir- 
ginia Statute. 

Code  W.  Va.  1906,  S  2343,  cl.  7,  authorizes  a^  railroad  company  "to  cross  at 
grade  or  to  cross  over  or  under  ♦  ♦  ♦  any  other  railroad  ♦  '  •  ♦  at 
any  point  on  its  route,"  and  provides  that,  if  the  two  corporations  cannot 
agree  upon  the  amount  of  compensation  or  the  points  and  manner  of  suoh 
crossing  and  connections,  the  same  shall  be  ascertained  and  determined  by 
condemnation  proceedings.  Section  2216  provides  that  any  railroad,  canal, 
or  pipe  line  company,  etc.,  may  cross  any  other  Railroad,  canal,  or  pipe  line 
at  grade,  "provided  its  work  be  so  constructed  as  not  to  impede  the  passage 
or  transportation  of  persons  or  property  along  the  same" ;  that,  "in  case 
the  parties  interested  fail  to  agree  upon  such  crossing,  •  •  ♦  the  com- 
pany desiring  it  may  bring  its  suit  in  equity,  and  in  such  suit  the  court 
may  in  a  proper  case  decree  that  such  or  any  proper  crossing  •  •  • 
may  be  made  upon  payment  of  damages,"  to  be  ascertained  by  proceed- 
ings under  the  condemnation  statute.  Held  that,  construing  snch  provi- 
sions together  and  in  the  light  of  other  provisions,  a  railroad  company  has 
not  the  absolute  right  to  cross  the  road  of  another  company  at  grade  at 
any  point  it  might  select,  but  that,  if  the  parties  could  not  agree  on  the 
same,  the  point  and  manner  of  the  crossing  must  first  be  determined  by 
the  court  in  a  suit  in  equity,  after  which  the  crossing  may  be  made  on  pay- 
ment of  compensation  to  be  determined  in  condemnation  proceedings. 
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In  Equity.    On  intervening  petition  of  the  Elkins  Electric  Railway 
Company. 

By  regular  proeeedlngs  had  In  a  salt  instituted  by  the  Bowling  Green  Trust 
Ooiqpeuy  against  the  Western  Maryland  Railroad  (Company  in  the  Circuit 
CJourt  of  the  United  States  for  the  District  of  Maryland,  and  in  an  ancillary 
proceeding  instituted  by  the  same  plalntifif  against  this  railroad  company  in 
this  court,  Benjamin  F.  Bush  has  been  appointed  receiver  for  the  Western  . 
Maryland  Railroad  Company,  and  the  affairs  of  the  company  since  March  last 
have  been  administered  under  the  direction  of  these  courts  in  the  two  proceed- 
ings. In  the  order  appointing  the  receiver  and  clothing  him  with  authority  to 
administer  the  affairs  of  the  railroad  company,  an  injunction  was  awarded 
against  all  persons,  restraining  them  from  in  any  manner  interfering  with 
the  control,  management,  and  operation  of  the  railroad  by  the  receiver.  On 
March  27,  1908,  the  receiver  filed  his  petition  in  this  court,  setting  forth,  in 
substance,  that  the  Elkins  Electric  Railway  Company  had  so  interfered,  in 
violation  of  the  terms  of  the  injunction  order,  with  the  corporate  powers  of 
the  Western  Maryland  Railroad,  and  had  committed  trespasses  by  construction 
of  its  railway  on  a  portion  of  the  lands  and  right  of  way  of  the  railroad  com- 
pany without  permission,  license,  or  authority  either  by  law  or  from  the  West- 
em  Maryland  Railroad  Company  prior  to  the  appointment  of  the  receiver,  or 
from  the  receiver  since  his  appointment,  and  that  such  trespasses  interfered 
with  the  proper  management  of  the  railroad  company's  property,  and,  that 
the  electric  railway  company  had  upon  the  grounds  instruments  and  ap- 
pliances, and  was  threatening  to  unlawfully  place  a  grade  crossing  at  the  point  . 
of  trespass,  which,  if  constructed,  would  seriously  interfere  with  the  property 
Intrusted  to  th^  receiver,  and  a  rule  was  asked  in  said  petition  against  the 
Elkins  Electric  Railway  Company,  its  manager,  J.  E.  Morgan,  and  its  en- 
gineer, P.  B.  Bloomfield,  to  show  clause  why  they  should  not  be  attached  for 
their  contempt  in  disobeying  the  injunction  order.  This  rule  was  awarded, 
and  on  April  4,  1908,  the  electric  railway  company,  Morgan,  its  general  man- 
ager, and  Bloomfield,  its  engineer,  appeared  and  illed  their  answer  thereto,  in 
which  they  deny  that  they  have  been  guilty  of  any  contempt  of  this  court  in 
any  way  or  manner  whatsoever ;  that  they  have  in  any  manner  obstructed  the 
railroad  of  the  Western  Maryland  Railroad  Company,  or  Bush,  its  receiver, 
in  the  discharge  of  his  duties  as  such,  and  they  deny  that  they  have  violated 
the  injunction  order  Issued,  or  that  they  have  constructed  the  grade  of  the 
electric  railway  over  the  lands  of  the  railroad  company  or  upon  the  right  of 
way  of  the  railroad  company,  or  in  any  way  have  committed  any  actual 
trespass  upon  the  lands  of  the  railroad  company,  and  in  minute  detail  set 
forth  the  facts  as  they  understand  them  to  be.  To  this  answer  Bush,  receiver, 
reserved  the  right  to  except  or  reply,  and  on  motion  of  the  Elkins  Electric 
Railway  Company  leave  was  given  It  to  file  its  petition  in  the  cause  at  any  time 
within  ten  days  from  that  date,  making  necessary  parties  thereto,  and  by  such 
petition  present  such  allegations  as  would  enable  this  court  to  determine  its 
right  to  have  the  crossing  brought  Into  controversy  in  this  cause,  and  leave  to 
sue  out  process  on  said  petition  was  also  given.  On  April  13,  1008,  the  Elkins 
Electric  Railway  Company  filed  this  petition,  in  which  it  sets  forth  that  it  is 
a  corporation  under  the  laws  of  West  Virginia,  with  its  principal  oflice  and 
place  of  business  In  Elkins,  Randolph  county,  said  state;  that  under  its  charter 
it  has  the  right  to  build  and  operate  an  electric  railway  on  a  large  number  of 
the  streets  of  the  city  of  Elkins,  and  to  connect  the  city  of  Elkins  by  an 
electric  railway  line  with  the  city  of  Bellngton,  in  Barbour  county,  said  state ; 
that  it  is  actively  engaged  in  the  construction  of  its  line  of  railway,  and  has 
completed  its  roadbed  to  a  considerable  extent,  set  forth  in  said  petition,  in 
the  city  of  Elkins,  that  this  roadbed  is  completed  to  within  a  few  feet  of  the 
right  of  way  of  the  Western  Maryland  Railroad  on  Randolph  avenue  on  the 
eastern  side  and  on  the  western  side  for  the  entire  length  of  Harrison  avenue 
to  the  corporate  limits  of  the  city  of  Elkins,  having  in  all  about  1%  miles  of 
continuous  trackway,  excepting  only  the  gap  therein  of  a  few  feet  across  the 
Western  Maryland  Railroad,  and,  in  addition  to  this,  that  it  has  practically 
completed  the  grading  from  the  corporate  limits  of  Elkins  to  the  gap  of  the 
mountain  down  the  river  below  ED  kins  toward.  Belington,  and  is  engaged  in 
accomplishing  the  grading  of  the  line  between  the  two  cities.  It  Is  further 
alleged  that,  by  the  grants  of  its  charter,  it  has  the  right  to  acquire  all  neceft- 


Digitized  by 


Google 


726  163  FEDBRAL  BBPORTOB. 

Bary  rights  of  way  for  Its  line  either  by  gift,  condemnation,  or  otherwise,  and 
has  the  right  to  acquire  the  right  to  cross  the  right  of  way  and  tracks  of  the 
Western  Maryland  Railroad  Company  at  the  Intersection  of  Randolph,  Rail- 
road, and  Harrison  avenues  in  Elklns.  The  petition  then  sets  forth  the  power 
of  Benjamin  F.  Bush,  as  receiver  under  the  order  of  this  court,  to  operate  the 
part  of  the  railroad  situate  in  West  Virginia ;  that  petitioner  has  hifd  negotia- 
tions with  proper  officers  of  the  Western  Maryland  Railroad  Ck)mpany  before 
it  went  into  the  hands  of  the  receiver  with  a  view  to  secure  an  amicable  agree- 
ment relative  to  said  crossing,  but  no  such  amicable  arrangement  could  be  made 
and  was  about  to  institute  condemnation  proceedings  in  the  state  court  when 
said  receiver  was  appointed ;  that  petitioner  took  up  said  matter  with  the  re- 
ceiver, but  he  utterly  refused  to  entertain  any  reasonable  proposition,  having 
for  its  object  the  acquisition  of  the  right  to  cross  the  railroad  tracks  or  right 
of  way ;  and  that,  therefore,  it  is  necessary  to  apply  to  this  court  to  secure  the 
same.  The  petition  then  charges  that  it  is  Imperatively  necessary  for  it  to 
have  the  right  to  cross  at  grade  at  the  point  indicated;  that  the  crossing  is 
absolutely  necessary;  that  a  crossing  below  or  above  grade  would  be  wholly 
impracticable  at  said  point ;  that  there  Is  no  other  point  that  would  be  prac- 
ticable for  petitioner  to  cross  the  tracks  at  grade  or  under  grade  so  as  to  meet 
the  necessity  and  requirements  of  petitioner  and  its  line  of  railway ;  that  it  is 
entirely  practicable  to  have  the  crossing  at  that  point ;  that  petitioner  has  ob- 
tained from  the  city  of  Elklns  the  right  to  use  Randolph,  Harrison,  and  Rail- 
road-avenues  for  the  purpose  of  constructing  and  operating  its  railway  thereon. 
Additional  charges  are  made  touching  the  obligation  of  petitioner  under  its 
contract  with  the  city  of  Elklns  to  do  certain  paving  upon  certain  avenues, 
which  it  alleges  it  has  done,  and  the  other  fact,  that  at  the  point  where  the 
crossing  is  sought  the  railroad  crosses  the  old  turnpike,  whldi  was  retained 
.by  the  city  as  parts  of  said  avenues,  and  that  it  is  not  believed  that  the  rail- 
road company  or  its  predecessor,  the  West  Virginia  Central  &  Pittsburgh 
Railroad  Company,  acquired  a  right  to  cross  the  turnpike  at  said  point,  and 
that  it  is  a  trespasser  upon  the  turnpike  and  has  no  legal  right  to  be  thereon, 
except  it  has  the  right  by  prescription  and  sufferance.  It  is  then  charged  that, 
under  the  laws  of  West  Virginia,  it  has  equal  rights  with  the  railroad  company 
to  the  use  of  said  crossing,  and  that  it  will  engage  chiefly  in  the  transportation 
of  passengers  for  hire  and  has  a  greater  interest  than  the  Western  Maryland 
Railroad  Company  In  seeing  to  it  that  the  crossing  be  properly  constructed  and 
kept  in  safe  condition  because  It  will  cross  the  same  with  its  cars  carrying  pas- 
sengers at  very  brief  intervals,  while  the  railroad  company  will  only  pass  over 
this  crossing  about  four  times  each  day  with  its  trains  carrying  passengers, 
but  that  it  is  true  the  railroad  company  has  and  will  possibly  continue  to  have 
a  large  number  of  freight  cars  passing  over  the  crossing  every  day,  possibly  as 
many  as  10  trains  of  freight  cars;  that  petitioner  desires  to  place  as  well- 
constructed  railroad  crossing  at  the  point  as  can  be  procured,  and  now  has  the 
same  ready  to  place,  and  the  same  is  known  as  a  "90-pound  triple  railroad 
crossing";  that  petitioner  is  under  heavy  bond  with  stringent  conditions  to 
have  its  electric  railway  in  operation,  in  good  faith,  in  Elklns  by  not  later  than 
the  15th  day  of  October,  1908,  and  to  refuse  It  the  right  to  cross  the  tracks  of 
the  Western  Maryland  Railroad  at  this  point  will  cause  it  grievous  incon- 
venience and  great  financial  loss.  It  is  then  averred  that  under  section  11  of 
chapter  52  of  the  Code  of  West  Virginia,  as  amended  by  chapter  43,  p.  228. 
Acts  W,  Va.  1907,  it  is  proper  in  all  cases  similar  to  this,  where  it  is  desired 
to  cross  one  railroad  at  grade  by  another,  to  apply  to  a  court  of  equity  by  prop- 
er bill  of  complaint  to  have  fixed,  and  determined  the  place,  proper  connection, 
terms,  and  condition  upon  which  the  crossing  may  be  made  and  the  prayer 
of  the  petition  is  that  this  may  be  done.  With  the  petition  is  filed  exhibits 
showing  the  charter  and  amended  charter  of  petitioner,  and  a  map  or  survey 
showing  the  crossing  sought.  To  this  petition  demurrers  were  filed  by  the 
Bowling  Green  Trust  Company,  Bush,  receiver,  and  the  Western  Maryland 
Railroad  Company,  all  relying  on  three  grounds:  First,  that  no  leave  or  per- 
mission had  been  obtained  by  the  petitioner  to  intenene ;  second,  that  petition 
did  not  sufficiently  set  out  the  plan,  method  and  necessary  particulars  of  the 
crossing;  and,  third,  that  no  relief  by  way  of  condemnation  is  prayed  for  in 
said  petition. 
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On  the  5th  day  of  June,  1908,  these  demurrers  were  considered  by  the  court 
and  overruled,  and  Bush,  receiver,  the  Bowling  Green  Trust  Company,  and  the 
Western  Maryland  Railroad  Company,  filed  their  separate  answers,  to  which 
the  petitioner  replied  generally.  And  the  court,  being  of  the  opinion  that  the 
hearing  of  the  cause  could  be  expedited  by  so  doing,  directed  that  Patrick  Cain, 
P.  B.  Bloomfleld,  and  O.  McC.  Lemley,  civil  engineers,  should  go  upon  the 
ground  where  the  crossing  in  controversy  was  located  and  ascertain  and  re- 
port whether  or  not  such  crossing  was  necessary,  and  whether  or  not  it  was 
practicable  to  establish  it  |it  that  point  and  upon  what  terms  and  considera- 
tion the  same  should  be  established,  and  the  amount  of  damages  which  in 
their  opinion  would  be  sustained  by  the  establishment  of  the  crossing  and  the 
terms  and  conditions  upon  which  the  electric  railway  company  should  be  per- 
mitted to  have  a  crossing  at  that  point;  also,  that  they  should  examine  any 
other  point  or  places  that  either  of  the  parties  might  designate  as  a  place  where 
the  electric  railway  company  might  cross, the  tracks  either  at  givide,  under 
grade  or  above  grade,  and  report  the  advantage  and  disadvantage  of  such 
place  or  places  of  crossing,  together  with  all  the  facts  and  circumstances  con- 
nected therewith  necessary  to  enable  the  court  to  determine  the  advisabllltj 
of  adopting  such  crossing,  and,  the  defendants  having  demanded  the  right  to 
take  proof  In  support  of  the  allegations  of  their  answer,  the  court  further  gave 
said  petitioner  15  days  in  which  to  take  such  proper  proof  as  it  might  desire 
to  take  in  support  of  the  allegations  of  Its  petition,  requiring  notice  to  be  given 
5  days  before  of  the  time  and  place  of  taking  the  same,  and  then  giving  to 
the  defendants  20  days  thereafter  In  which  to  take  its  proof,  and  directing 
that  such  proof  be  taken  in  the  form  of  depositions. 

The  answers  filed  to  this  petition  by  the  defendants  the  Bowling  Green  Trust 
Company  and  the  Western  Maryland  Railroad  Company  adopt  substantially 
the  averments  made  by  the  defendant  Bush,  receiver.  In  his  answer^ thereto. 
This  answer  of  Bush,  receiver,  very  fully  and  minutely  sets  forth  the  objec- 
tions made  to  the  crosslngat  the  point  desired  by  the  electric  railway  company. 
It  avers  that  this  point  Is  where  several  avenues  join;  that  It  Is  substantially 
in  front  of  a  deep  cut  and  curve  in  the  railroad  where  its  two  tracks  emerge 
into  the  yards  of  the  railroad  company  at  Elkins ;  that  the  crossing  would  be 
very  near  the  switch  entrances  leading  to  the  scales  and  to  the  repair  shops  of 
the  railroad  company,  and  it  is  charged  that  the  crossing  is  Impracticable, 
would  be  unusually  dangerous,  and  exceedingly  expensive.  It  denies  that  it  is 
the  only  available  crossing,  but,  on  the  contrary,  sets  forth,  in  substance,  that 
at  First  street  In  the  city  of  Elkins  the  track  of  the  railroad  company  crosses 
the  street  above  grade  at  a  sufficient  height  to  allow  the  electric  railway  to 
pass  under  its  said  track,  and  that  the  railway  company  has  from  the  city  the 
right  to  use  this  First  street  and  other  streets  on  the  westerly  side  of  said 
railroad  tracks  sufficient  and  suitable  to  connect  up  its  line  with  Harrison 
avenue.  It  charges  that,  long  before  the  railroad  company  went  into  the  hands 
of  the  receiver.  It  had  positively  refused  and  denied  the  right  to  cross  at  the 
point  desired,  but  had  agreed  to  give  free  right  of  way  under  its  property  for 
the  undergrade  crossing  at  First  street,  and  the  receiver  by  his  answer  ten- 
ders to  the  electric  railway  company,  free  of  cost,  this  undergrade  crossing. 
It  denies  the  construction  insisted  upon  by  the  electric  railway  company  of  the 
West  Virginia  statute,  and  Insists  that  under  this  statute  a  court  of  equity 
may  only  decree  what  is  a  proper  crossing  to  be  made  under  all  the  circum- 
stances, and  may  locate  the  crossing  or  select  between  several  proposed  cross- 
ings and  allow  one  of  the  same. 

On  July  6,  1908,  the  commission  of  civil  engineers  filed  their  report  in  this 
case.  This  commission  was  composed  of  Patrick  Cain,  e;iglneer  for  the  West- 
em  Maryland  Railroad  Company,  P.  B.  Bloomfield,  engineer  for  the  Elkins 
Electric  Railway  Company,  and  O.  McC.  Lemley,  a  civil  engineer  in  no  way 
connected  with  either  of  the  roads  and  selected  by  the  court  In  their  report 
these  engineers  disagree.  Cain  and  Lemley  reported  that,  under  existing  con- 
ditions, a  grade  crossing  at  the  point  desired  by  the  electric  railway  company 
would  be  Impracticable,  and,  if  allowed,  would  entail  an  unnecessary  burden 
and  expense  upon  both  the  railroad  and  the  electric  railway  companies,  and 
especially  to  the  former  for  the  reason  that  such  crossing  would  be  over  two 
tracks  in  the  throat  or  entrance  to  the  yard  of  the  railroad  company,  on  a 
heavy  grade  coming  into  the  yards  and  against  the  traffic  pulling  out  of  the 
yards,  very  dangerous  to  the  trains  coming  down  the  grade  to  the  depot,  on 
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account  of  a  short  curve  Just  east  of  the  crossing  through  a  deep  cut,  prevent- 
ing sight  of  any  obstruction  on  the  crossing  until  within  about  three  hundred 
and  fifty  feet  of  it.  It  is  set  forth  in  this  report  that  this  yard  takes  care  of 
the  classification  of  all  freight  coming  to  Elklns  from  the  Coal  &  Ctoke,  Coal 
&  Iron  and  the  Western  Maryland  Railroads ;  that  the  proposed  crossing  would 
be  only  a  few  feet,  probably  15,  from  the  point  of  the  switches  leading  Into 
the  yards,  and  about  350  or  400  feet  from  the  track  to  the  scales  upon  which 
the  cars  are  weighed ;  that  the  crossing  would  be  located  at  a  point  over  which 
the  shifting  of  cars  would  be  absolijtely  necessary  4n  order  to  make  up  trains 
and  ascertain  the  weight  of  car  load  shipments;  that  four  public  highways 
Join  at  this  crossing,  as  well  as  two  private  driveways ;  that  over  it  Is  the  only 
outlet  or  Inlet  for  the  railroad  company  to  reach  their  repair  shops,  coach 
sheds,  and  that  the  crossing  of  the  electric  railway  company  at  this  point 
would  Increase  danger  to  the  public  highways,  inflict  additional  hardship  and 
continual  expense  upon  both  companies  and  the  public,  create  delays  to  the 
railroad  and  danger  of  accidents  to  the  public.  It  Is  further  set  forth  in  the 
majority  report  that  the  Installation  of  such  crossing  should  be  estimated  at 
$2,374;  that  the  cost  of  two  watchmen  and  maintenance  should  be  estimated  at 
$000 ;  that  delay  to  freight  trains  required  by  law  and  by  reason  of  the  grade 
and  inability  of  such  trains  being  able  to  start  after  being  stopped  would  be 
$2,860  per  year,  which  sums  being  capitalized  at  5  per  cent,  would  make  a  total 
of  $124,040.  Bloonifleld  reports  that  this  grade  crossing  Is  necessary  and 
would  be  practicable ;  that  the  crossing  as  asked  for  should  be  Installed  at  the 
cost  and  expense  of  the  Elklns  Electric  Railway  Company  under  specifications 
and  supervision  of  the  Western  Maryland  Railroad  Company;  that.  If  obliged 
to  have  a  signal  system,  the  Elklns  E3ectrlc  Railway  Company  should  be  will- 
ing to  bear  half  the  expense,  for  which  system  and  all  such  other  expenses 
necessary  to  operate  and  maintain  such  crossing  he  does  not  consider  that  any 
damages  should  be  awarded  the  Western  Maryland  Railroad  Company,  on  ac- 
count at  least  of  the  operation  of  their  railway  caused  by  the  crossing,  and  he 
thinks  the  railroad  company  should  bear  half  the  expense  of  the  crossing  and 
of  the  signal  system. 

Touching  the  undergrade  crossing  on  First  street,  Cain  and  Lemley  report 
that  the  same  could  be  made;  that  the  Western  Maryland  Railroad  Company's 
tracks  now  cross  First  street  above  grade,  giving  about  lO*/^  feet  clearance  at 
the  highest  point  In  the  street,  and  by  excavation  of  4  feet  can  give  14*4  feet 
<?learance,  which  would  be  sufl3clent  clearance  to  take  the  electric  company's 
cars  under  the  bridge,  and  that  further  clearance  could  be  gotten  by  exca- 
vating deeper,  or  by  putting  an  additional  bent  or  a  more  shallow  girder  in 
place  of  the  one  now  used  by  the  Western  Maryland  Railroad  Company  over 
First  street  They  report  that  this  crossing  would  probably  be  covered  by  high 
water  a  few  times  a  year,  but  that  It  would  be  seven  feet  (which  is  considered 
ordinary  high  water  mark)  above  low  water,  with  a  clearance  of  14^2  feet, 
and,  as  the  water  soon  falls,  there  could  be  no  serious  objection  to  this,  as 
most  railroads  are  in  low  lands  along  rivers  below  high  water  mark,  and  often- 
times out  of  commission  by  reason  of  water  and  floods ;  that  this  undergrade 
crossing  would  have  a  material  advantage  over  the  grade  crossing  from  the 
fact  that  it  would  eliminate  all  danger  to  the  public  traveling  on  either  line 
of  railway  In  so  far  as  accidents  are  concerned ;  that  It  would  eliminate  all  de- 
lays to  traffic  on  both  lines  which  are  unavoidable  on  grade  crossings;  that, 
while  it  would  change  the  route  of  the  electric  railway  somewhat  and  cause 
tbe  building  of  about  four  thousand  feet  of  track,  it  would  take  the  electric 
railway  over  a  practical  route ;  that  a  portion  from  Third  street  to  First  street 
on  Davis  avenue,  which  they  would  no  doubt  use  at  some  time  to  reach  the 
fair  grounds  could  be  used  now  In  getting  to  this  crossing ;  and  that  It  would 
enable  them  to  reach  the  Elklns  Milling  Company  at  First  street  and  Railroad 
avenue,  as  well  as  pass  by  the  roundhouse  and  machine  shops  of  the  Western 
Maryland  Railroad  Company,  reaching  their  line  again  at  Read  street  and  Har- 
rison avenue,  thus  giving  them  equally  as  good,  if  not  better,  route  for  pas- 
senger traffic  and  eliminate  the  dangers,  obstructions,  Inconveniences,  and  re- 
sponsibilitfes  of  a  grade  crossing,  and  put  the  electric  railway  companv  in 
Just  as  good  position  to  exchange  passengers  and  freight  with  the  railroad 
company.  Bloomfleld  disagrees  with  this,  and  reports  that  he  agrees  that  there 
is  a  place  on  First  street  where  a  crossing  could  be  made  under  the  Western 
Maryland  Railroad  Company's  track,  but  that  It  Is  not  practicable  for  the 
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operation  of  the  electric  railway  from  the  fact  that  the  electric  railway  com- 
pany would  be  compelled  to  make  a  cut  at  First  street  under  the  Western 
Maryland  Railroad  Company's  bridge  to  a  depth  of  7%  feet  to  give  them  clear- 
ance of  18  feet,  which  is  necessary  for  the  operation  of  their  railway,  and 
would  place  them  7  feet  under  water  from  three  to  six  times  a  year  and  12.1 
feet  under  water  in  case  ot  flood  like  that  of  July,  1907 ;  that,  to  overcome  this, 
the  electric  railway  company  would  have  to  build  a  retaining  wall  for  a  di»- 
tance  of  400  feet  in  order  to  keep  the  water  out;  that  an  approximate  cost 
of  this  undergrade  crossing  to  the  electric  railway  company  at  First  street 
would  be,  for  the  concrete  wall  |G00,  for  the  excavation  $500,  or  a  total  of 
$1,100 ;  that  they  would  be  to  the  cost  of  building  track  from  Third  street  down 
Davis  avenue  to  First  street,  then  along  First  street  to  Porter  avenue,  thence 
along  Porter  avenue  to  Main  street,  then  along  Main  street  to  Read  street,  then 
along  Read  street  to  Harrison  avenue  where  they  would  have  connection  with 
their  present  track,  a  distance  of  about  4,000  feet,  and  that  this  cost  of  construc- 
tion would  approximate  $12,500,  including  the  undergrade  crossing  on  First 
street  under  the  Western  Maryland  Railroad  Company's  track;  that  a  great 
disadvantage,  and  great  expense  would  be  incurred  in  the  operation  of  the 
line  under  the  Western  Maryland  Railroad  Company's  bridge  on  First  street 
from  the  fact  that  there  would  be  five  extra  90-degree  curves  requiring  extra 
power  to  operate  the  cars  around  them  and  extra  expense  of  maintenance  of  the 
same,  and  by  reason  of  the  heavy  grades  they  would  have  over  that  route. 
Lemley  reports  alone  that  an  undergrade  crossing  could  be  established  at  the 
point  asked  for  by  the  electric  railway  company,  biit  that  It  would  be  at  a  very 
great  expense,  which  expense  he  could  not  estimate  without  a  survey  and  test 
made  to  show  the  material  through  which  it  would  be  necessary  to  make  the 
required  excavations.  He  further  reports  that  an  overhead  crossing  of  the 
Western  Maryland  Railroad  Company's  tracks  could  be  made  at  a  large  cut 
350  to  400  feet  east  of  the  point  where  the  grade  crossing  is  asked  for,  but 
that  he  has  no  survey  and  no  estimate  of  damages  that  would  have  to  be  paid 
to  the  owners  of  lands  adjacent  to  the  Western  Maryland  Railroad  Company's 
right  of  way,  nor  has  he  any  information  whether  the  city  would  allow  any 
change  In  the  grades  in  the  streets  necessary  to  reach  this  crossing.  A  number 
of  depositions  of  witnesses  were  taken  and  the  cause  submitted  for  hearing. 

W.  B.  Maxwell,  for  petitioner,  the  Elkins  Electric  Ry.  Co. 
Benjamin  A.  Richmond  and  E.  A.  Bowers,  for  receiver  and  the 
Western  Maryland  R.  Co. 

DAYTON,  District  Judge  (after  stating  the  facts  as  above).  The 
right  determination  of  the  questions  involved  in  this  controversy  de- 
pends upon  the  construction  of  certain  West  Virginia  statutes.  At 
the  threshold  it  may  be  best  to  set  forth  these  statutory  provisions : 

Section  2343,  Code  1906  (chapter  54,  §  60),  defines  additional  powers 
conferred  by  the  act  upon  railroad  corporations  in  12  separate  clauses 
of  which  I  quote : 

"Second.  To  take  and  hold  such  voluntary  grants  of  real  estate  and  other 
property  as  shall  be  made  to  it,  in  aid  of  the  construction  and  use  of  its  rail- 
road, and  to  sell  and  convey  the  same,  when  no  longer  required  for  the  uses  of 
such  railroad,  not  incompatible  with  the  terms  of  the  original  grant. 

"Third.  To  purchase,  hold  and  use  all  such  real  estate  and  other  property 
as  may  be  necessary  for  the  construction  and  use  of  its  railroad,  and  the  sta- 
tions and  accommodations  necessary  to  accomplish  the  object  of  its  incorpora- 
tion, and  to  sell  and  convey  the  same  when  no  longer  required  for  the  use  of 
such  railroad. 

"Sixth.  To  construct  its  railroad  across,  along  or  upon  any  stream  of  water, 
water-course,  street,  highway,  road,  turnpike  or  canal  which  the  route  of  such 
railroad  shall  intersect  or  touch ;  but  such  corporation  shall  restore  the  stream, 
water-course,  street,  highway,  road,  turnpike  thus  intersected  or  touched  to 
its  former  state,  or  to  such  state  as  not  unnecessarily  to  have  Impaired  Its 
usefulness,  and  to  keep  such  crossing  in  repair.  •  ♦  ♦  And  provided  further, 
that  In  case  of  the  construction  of  said  railroad  along  highways,  roads,  turn- 
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pikes  or  canals  such  railroads  sball  either  first  obtain  the  consent  of  the  lawful 
authorities  having  control  or  jurisdiction  of  the  same,  or  condemn  the  same  un- 
der the  provisions  of  section  forty-eight  of  this  chapter. 

"Seventh.  To  cross  at  grade,  or  to  cross  over  or  under,  intersect,  join  and 
unite  its  railroad  with  any  other  railroad  now  built  and  constructed,  or  here- 
after to  be  built  and  constructed  within  this  state,  at  any  point  on  its  route, 
and  upon  the  grounds  of  such  other  railroad  company,  with  tiie  necessary  turn- 
outs, sidings  and  switches,  and  other  conveniences  in  furtherance  of  the  object 
of  its  connections,  and  every  corporation  whose  railroad  is,  or  shall  be  here- 
after intersected  by  any  new  railroad,  shall  unite  with  the  corporation  owning 
such  new  railroad  in  forming  such  intersection  and  connections  and  grant  the 
facilities  aforesaid ;  and  if  the  two  corporations  cannot  agree  upon  the  amount 
of  compensation  to  be  made  therefor,  or  the  points  and  manner  of  such  crossing 
and  connections,  the  same  shall  be  ascertained  and  determined  in  the  manner 
prescribed  by  section  forty-eight  of  this  chapter." 

The  section  48  (section  2340)  referred  to  in  the  two  last  clauses 
provides : 

"Sec.  48.  If  any  railroad  corporation  shall  be  unable  to  agree  with  the  owner 
of  any  real  estate  for  the  purchase  thereof  for  its  corporate  puri)oses  it  may 
have  such  real  estate  condemned  for  such  purposes  under  the  provisions  of 
chapter  forty-two  of  the  Code.  •  ♦  •  Any  such  corporation  may  take  and 
hold  under  any  grant  or  ordinance  made  by  a  municipal  corporation  any  inter- 
est or  right  such  muiAcipal  corporation  may  have  in  any  street,  alley  or  public 
ground,  and  may  exchange  therefor,  in  whole  or  in  part,  dedicate  or  otherwise 
secure  to  public  use,  another  street,  alley  or  parcel  of  ground  out  of  real  es- 
tate owned  by  such  railroad  corporation,  whether  acquired  by  purchase  or  con- 
demnation ;  or  under  an  agreement  with  such  municipal  corporation,  may  con- 
demn land  for  use  as  such  new  street,  alley  or  public  ground,  in  the  same  man- 
ner as  it  may  condemn  land  for  Its  own  use.    •    ♦    ♦  " 

The  chapter  42  of  the  Code  referred  to  above  defines  the  public  use 
for  which  private  property  may  be  taken,  and  provides  the  methods 
of  procedure  in  so  taking  it. 

The  Legislature  of  Virginia  at  its  session  of  1836-37  (Acts  1836- 
37,  p.  108,  c.  118,  §'  16)  passed  an  act  which  became  incorporated  into 
as  section  24  of  chapter  56  of  the  Code,  1849,  which  provided  that: 

"Sec.  24.  If  any  railroad,  turnpike  or  canal  company  deem  it  necessary  in 
the  construction  of  their  work  to  cross  any  other  railroad,  turnpike  or  canal, 
or  any  state  or  county  road,  it  may  do  so,  provided  its  work  be  so  constructed 
as  not  to  impede  the  passage  or  transportation  of  persons  or  property  along  the 
same.  If  any  such  company  desire  that  the  course  of  any  other  railroad,  turn- 
pike, canal  or  state  road  should  be  altered  to  avoid  the  necessity  of  any  cross- 
ing, or  of  fre<iuent  crossings,  or  to  facilitate  the  crossing  thereof,  the  alteration 
may  be  made  in  such  manner  as  may  be  agreed  between  the  company  desiring 
such  alteration  and  the  other  railroad,  turnpike  or  canal  company,  or  the 
board  of  public  works  in  the  case  of  the  state  road.  And  if  such  construction 
or  alteration  as  is  allowed  by  this  section,  shall  cause  damage  to  any  company, 
or  to  the  owner  of  any  lands,  the  railroad,  turnpike  or  canal  company  first 
mentioned,  shall  pay  such  damage.  But  any  county  road  may  be  altered  by 
such  company  for  the  purpose  aforesaid,  whenever  it  shall  have  made  an  equal- 
ly convenient  road  in  lieu  thereof." 

This  provision  was  incorporated  without  change  in  Code  Va.  1860, 
c.  66,  §  24,  and  in  the  Code  W.  Va.  1868,  c.  52,  §  11.  The  Legislature 
of  West  Virginia  incorporated  into  an  act  of  April  3,  1873  (Acts  1873, 
p.  213,  c.  88),  the  law  of  the  state  governing  the  organization,  pow- 
ers, management,  and  operation  of  railroads,  and  in  this  act  incor- 
porated what  is  now  substantially  section  2343  (chapter  54,  §  50)  of 
our  Code  of  1906,  portions  of  which  have  been  hereinbefore  cited. 
By  the  act  of  March  10,  1881  (Acts  1881,  p.  212,  c.  16),  this  section 


Digitized  by 


Google         J 


KLEINS  ELECTRIO  BT.  CO.  Y.  WESTBBN  MARYLAND  R.  OO.         731 

11  of  chapter  52  of  the  Code  was  amended  so  as  to  provide  that,  in 
case  the  parties  interested  fail  to  agree  upon*  such  crossing  or  altera- 
tion as  is  desired,  the  company  desiring  it  may  bring  its  suit  in  equity, 
etc.,  and  with  this  amendment  it  became  incorporated  into  our  Code 
of  1906  as  section  2216  (chapter  62,  §  11).  And  by  an  act  passed 
February  19,  1907  (Acts  1907,  p,  228,  c  43),  tfiis  section  was  still 
further  amended  so  as  to  make  it  applicable  to  pipe  line  companies. 
As  it  now  stands  it  reads  as  follows : 

"See.  11.  If  any  railroad,  turnpike,  or  canal  company,  or  any  company 
organized  for  the  purpose  of  transporting  carbon  oil  or  natural  gas,  or  both, 
by  means  of  pipes  or  otherwise,  deem  it  necessary  in  the  construction  of  its 
worlt,  or  any  branch  or  siding  thereof,  to  cross  any  other  railroad,  turnpike,  or 
canal,  or  pipe  line,  or  any  state  or  county  road  at  grade  or  otherwise,  it  may 
do  so;  provided,  its  work  be  so  constructed  as  not  to  impede  the  passage  or 
transportation  of  persons  or  property  along  the  same.  If  any  such  company 
desire  that  the  course  of  any  other  raUroad,  turnpike,  canal,  pipe  line,  or 
stateroad,  or  any  stream  which  is  not  a  public  highway,  should  be  altered  to 
avoid  the  necessity  of  any  crossing,  or  of  frequent  crossings,  or  to  facilitate 
the  crossing  thereof,  or  the  construction  of  a  parallel  work,  the  alteration  may 
be  made  in  such  manner  as  may  be  agreed  between  the  company  desiring  such 
alteration  and  the  other  railroad,  turnpike,  or  canal  company,  or  pipe  line 
company,  or  the  board  of  public  works  in  the  case  of  a  state  road,  or  the 
owners  of  the  land  to  be  afTected  by  the  alteration  of  the  course  of  such  stream. 
In  case  the  parties  interested  fail  to  agree  upon  such  crossipg  or  alteration  as 
is  desired,  the  company  desiring  it  may  bring  its  suit  in  equity,  and  In  such  suit 
the  court  may,  in  a  proper  case,  decree  that  such,  or  any  proper  crossing,  or 
alteration,  may  be  made  vlpon  payment  of  damages  to  be  ascertained  as  pro- 
vided in  chapter  forty-two  of  the  Code,  and  the  company  desiring  such  cross- 
ing or  alteration  may  thereupon  proceed  under  said  chapter  to  obtain  the 
ri^t  to  make  such  crossing  or  alteration.  If  such  crossing  or  alterations  as  is 
allowed  by  this  section,  shall  cause  damage  to  any  company,  or  to  the  owner 
of  any  lands,  the  railroad,  turnpike,  canal,  or  pipe  line  company  first  mentioned 
shall  pay  such  damages;  but  any  county  road  may  be  altered  by  any  such 
company  for  the  purpose  aforesaid,  whenever  It  shall  have  made  an  equally 
convenient  road  in  lieu  thereof." 

Section  2358  (chapter  64,  §  61)  provides : 

"Sec.  61.  A  bell  or  steam  whistle  shall  be  placed  on  each  locomotive  engine, 
which  shall  be  rung  or  whistled  by  the  engineer  or  fireman,  at  the  distance  of 
at  least  sixty  rods  from  the  place  where  the  railroad  crosses  any  public  street 
or  highway,  and  be  kept  ringing  or  whistling  for  a  time  sufficient  to  give  due 
notice  of  the  approach  of  such  train  before  such  street  or  highway  is  reached, 
under  a  penalty  of  not  exceeding  one  hundred  dollars  for  each  neglect,  one-half 
of  which  shall  go  to  the  State  and  the  other  to  the  prosecuting  witness ;  and 
the  corporation  owning  or  operating  the  railroad  shall  be  liable  to  any  party  in- 
jured for  all  damages  sustained  by  reason  of  such  neglect  Provided,  that  such 
penalty  shall  be  sued  for  within  three  months  from  the  time  the  cause  of  ac- 
tion arises,  and  not  after.  When  the  tracks  of  two  railroads  cross  each  other, 
or  in  any  way  connect  at  a  common  grade,  the  crossing  shall  be  made  and  kept 
in  repair,  and  watchmen  maintained  thereat  at  the  joint  expense  of  the  com- 
panies owning  the  tracks ;  all  trains  or  engines  passing  over  such  tracks  shall 
come  to  a  full  stop  not  nearer  than  two  hundred  feet  nor  farther  than  eight 
hundred  feet  from  the  crossing  and  shall  not  cross  until  signaled  so  to  do  by 
the  watchman,  nor  until  the  way  is  clear ;  and  when  two  passenger  or  freight 
trains  approach  the  crossing  at  the  same  time,  the  train  on  the  road  first  built 
shall  have  precedence,  if  the  tracks  are  both  main  tracks  over  which  all  pas- 
•sengers  and  freights  on  the  road  are  transported;  but  if  only  one  track  is 
such  main  track,  and  the  other  Is  a  side  or  depot  track,  the  train  on  the  main 
track  shall  have  precedence ;  and  if  one  of  the  trains  is  a  passenger  train  and 
the  other  a  freight  train,  the  former  shall  take  precedence;  and  regular  trains 
^n  time  shall  take  precedence  over  trains  of  the  same  grade  not  on  time,  and 
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engines  with  cars  attached  not  on  time  shall  take  precedence  of  engines  with- 
out cars,  not  on  time." 

It  is,  in  effect,  earnestly  insisted  in  this  case  by  counsel  that  the  elec- 
tric railway  company  has  the  right  under  clause  seven  of  section  2343 
(chapter  64,  §  50)  of  the  Code  "to  cross  at  grade"  the  tracks  of  the 
Western  Maryland  Railroad  Company  "at  any  point  on  its  route"  and 
upon  the  grounds  of  the  defendant  railroad  company  that  it  may  se- 
lect, and  that  this  section  of  the  law  imposes  upon  the  defendant  rail- 
road company  the  obligation  to  "unite  with  it  in  forming  such  inter- 
section and  to  grant  it  facilities  for  the  purpose,"  and  that  by  the  terms 
of  section  2358  (chapter  54,  §  61)  it  is  entitled  to  require  the  defend- 
ant railroad  company  to  bear  half  the  expense  of  the  making  and 
keeping  in  repair  of  such  crossing,  as  well  as  the  cost  of  maintaining 
a  watchman  thereat. 

On  the  other  hand,  it  is  insisted  by  the  defendant  railroad  company's 
counsel  that  under  section  2216  (chapter  52,  §  11)  of  the  Code  the 
electric  company  is  not  entitled  to  select  its  place  of  crossing,  but  that 
in  case  of  disagreement  it  is  required  to  apply  to  a  court  of  equity, 
and  have  that  court  of  equity  pass  upon  and  determine  where  such 
crossing  should  be,  its  character,  and  the  conditions  and  limitations 
under  which  it  should  be  made,  and  then  must  resort  to  the  court  of 
law  in  the  usual  condemnation  proceeding  to  have  ascertained  the 
damages  that  it  should  pay  to  the  defendant  company  for  such  cross- 
ing. It  seems  clear,  both  by  the  terms  of  the  statute  and  by  the  deci- 
sions in  this  state,  that  the  right  of  way  of  a  railroad  becomes  the 
private  property  of  such  company,  and  that  the  rights  of  the  public 
therein  extend  only  to  the  use  made  thereof.  The  statutes  quoted  ex- 
pressly give  to  such  company  the  right,  by  gift  or  purchase,  to  take 
in  fee  such  right  of  way  and  other  real  estate  as  may  be  necessary 
for  its  purposes.  When  it  has  acquired  such  real  estate  and  no  long- 
er needs  the  same  for  its  purposes,  it  may  by  these  statutes  excliange 
or  sell  the  same.  In  Railroad  Company  v.  Ironworks,  31  W.  Va.  710, 
8  S.  E.  453,  it  is  held : 

"The  property  of  railroad  corporations,  so  far  as  concerns  the  ownership 
thereof  and  the  profit  to  be  made  of  its  uses,  is  to  all  intents  and  purposes 
private  property,  although  applied  to  a  use  in  which  the  public  have  an  In- 
terest" 

By  reason  of  the  interest  which  the  public  has  in  the  use  of  such 
railroad  property  the  Legislature  has  allowed  the  right  of  condemna- 
tion to  be  exercised  in  behalf  of  railroad  corporations  to  secure  such 
right  of  way.  It  must  be  conceded  that,  where  one  railroad  company 
has  secured  under  its  charter  rights  the  right  of  way  and  built  thereon 
its  line  of  road  and  is  using  the  same  for  public  uses,  the  Legislature 
could  not  authorize  the  taking  wholly  thereof  by  another  railroad 
corporation  for  a  like  public  use.  The  extent  of  its  power  would  be 
to  authorize  the  second  company  to  place  upon  the  land  an  additional 
burden  or  easement  on  or  over  it  to  be  constructed  so  as  "not  to  im- 
pede transportation  of  persons  or  property  along  the  same"  by  the 
first  corporation  owning  the  fee  title  to  the  land.  These  fundamental 
principles  were  well  set  forth  and  settled  by  Tucker,  J.,  in  Tuckahoe 
Canal  Company  v.  Tuckahoe  &  James  River  Railroad  Co.,  11  Leigh 
(Va.)  42,  36  Am.  Dec.  374.    Where  railroads  cross  each  other  for  the 
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^mutual  benefit  of  both,  and  do  "not  impede  the  transportation  of  per- 
sons and  property  along  the"  route  of  Uie  first  one  owning  and  opera- 
ting the  right  of  way,  the  Legislature  may  well  direct  as  it  has  in  clause 
7,  §  2343  (chapter  54,  §  50),  that  the  railroad  intersected  ''shall  unite 
with  the  corporation  owning  such  new  railroad  in  forming  such  in- 
tersection," but  this  section  cannot  be  construed  as,  first,  authorizing 
the  new  company  to  take  wholly  the  property  of  the  old  to  the  de- 
struction of  its  right  to  use  and  operate  its  road ;  nor,  second,  to  take 
such  right  of  easement  and  joint  use  without  paying  just  compensa- 
tion. Such  a  construction  of  this  statute  would  be  to  allow  confiscation 
and  destruction  of  vested  rights  in  the  older  company  which  are  al- 
ways to  be  first  considered.  It  is  unfortunate  that  there  should  be  such 
apparent  conflict  between  clause  7  of  section  2343  (chapter  54,  §  60) 
and  section  2216  (chapter  62,  §  11),  and  it  is  also  unfortunate  that 
so  few  decisions  of  tiie  Supreme  Court  of  Appeals  of  this  state  exist 
construing  and  harmonizing  them.  In  fact,  there  exist  but  two  such 
decisions,  and,  while  rendered  within  less  than  four  months  of  each 
other,  most  unfortunate  of  all  they  are  in  several  particulars  in  direct 
conflict  with  each  other  and  muddy  rather  than  clear  the  waters. 
These  two  cases  found  in  the  same  volume  are  Wellsburg  &  State  Line 
R.  R.  Co.  V.  Panhandle  Traction  Co.,  56  W.  Va.  18,  48  S.  E.  746 ; 
Grafton  &  Belington  R.  R.  Co.  v.  Buckhannon  &  Northern  R.  R.  Co., 
56  W.  Va.  458,  49  S.  E.  632.  In  the  first  case  Poifenbarger,  J.,  very 
fully,  clearly,  and,  I  think,  satisfactorily,  lays  down  the  true  principles 
to  guide  us  in  cases  like  this  arising  under  these  statutes.  He  very 
pertinently  calls  attention  to  the  fact,  as  I  have  done,  that  section  2216 
(chapter  52,  §  11)  has  come  down  to  us  from  the  Virginia  legislation 
of  1837,  and  has  been  re-enacted  and  incorporated  in  all  the  Codes 
since  that  date.  I  have  shown,  a  fact  arising  since  this  decision  was 
rendered,  that  it  was  re-enacted  and  extended  to  pipe  line  companies 
by  the  Legislature  of  1907.  He  sets  forth  substantially :  (a)  That  the 
acquisition  of  a  crossing  by  one  railroad  over  another  involves  a  taking 
of  private  property  for  public  use.  (b)  That  by  this  section  2216 
courts  of  equity  have  power  to  determine  (1)  the  exact  location  of 
slich  crossing;  (2)  the  manner  in  which  it  shall  be  made,  (c)  That 
wherever  such  crossing  at  grade  is  necessary  it  is  to  be  granted,  in  the 
absence  of  agreement  by  the  parties,  under  such  conditions  and  limi- 
tations as  to  location  and  mode  of  crossing  as  such  courts  of  equity 
may  justly  impose,  in  view  of  the  interests  of  the  parties  and  those  of 
the  public,  (d)  That,  while  courts  of  equity  thus  have  the  right 
to  determine  the  location  and  mode  of  crossing,  they  do  not  have  the 
right  to  grant  or  decree  the  crossing  itself  to  be  made  or  the  right  to 
make  it,  or  to  ascertain  and  fix  the  damages  to  be  paid  for  it,  but  that 
this  must  be  done  by  the  law  court  by  condemnation  proceeding  under 
chapter  42  of  the  Code. 

The  opinion  in  the  second  case  is  both  brief  and  unsatisfactory,  and, 
with  the  utmost  deference,  in  my  judgment,  unsound.  In  that  case 
one  railroad  company  had  instituted  at  law  its  proceeding  against  an- 
other railroad  company  to  condemn  a  crossing  of  its  own  location  and 
mode  of  construction,  and  not  agreed  to  by  the  owning  company.  The 
latter  brought  its  bill  in  equity  to  enjoin  such  proceeding  at  law  until 
the  court  of  equity  could  determine  the  location  of  such  crossing  and 
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the  conditions  and  limitations  under  which  it  should  be  made.  The 
<:ourt  held  that  the  law  court  had  jurisdiction  to  condemn  the  crossing, 
and  that  equi^  had  no  jurisdiction  to  restrain  or  stay  such  proceed- 
ing at  law.  This  conclusion  is  sought  to  be  sustained  on  the  ground 
that: 

"It  l8  a  well-settled  rule  that  a  court  of  equity  will  not  usually  enjoin  an  ac- 
tion at  law  on  grounds  which  may  be  urged  as  a  defense  to  such  action.  Even 
in  cases  of  concurrent  Jurladiction  the  action  will  not  be  interfered  with  by 
a  court  of  equity,  unless  that  court  can  give  a  more  perfect  remedy  or  the 
case  can  be  better  tried  by  the  procedure  of  that  court" 

That  this  principle  is  an  A  B  C  one  in  common-law  practice  will  not 
be  questioned.  But  in  the  enforcement  of  purely  statutory  require- 
ments wherein  each  court  has  a  defined  duty  to  perform,  and  that  of 
the  equity  court  to  be  performed  first  by  the  inevitable  necessities  of  the 
case,  how  does  such  principle  apply  ?  It  cannot  iCor  a  moment  be  held  ^ 
that  the  two  courts  have  "concurrent"  jurisdiction  over  the  whole  mat- 
ter involved.  It  is  the  exclusive  right  of  the  equity  court  to  fix  the 
location  of  the  crossing,  and  to  set  forth  the  conditions  and  limitations 
upon  which  it  can  be  made  at  this  location.  It  is  then  the  exclusive 
right  of  the  law  court  to  enforce  the  law  of  eminent  doipain,  and  con- 
demn and  take  the  property  right  to  this  easement,  and  fix  and  ascer- 
tain the  compensation  to  be  paid  therefor.  Until  the  equity  court  has 
fixed  the  place  of  crossing  and  its  character,  how  can  the  law  court 
ascertain  the  damages  to  be  paid  for  its  taking?  How  can  petitioner 
in  such  condemnation  proceeding  undertake  to  describe  the  crossing 
he  is  entitled  to  have?  How  can  any  jury  determine  the  damage  for 
something  not  identified  and  not  known  ?  How  could  a  writ  of  error 
in  such  proceeding  help  the  matter?  Reverse  and  dismiss  the  pro- 
ceeding it  may  be  answered.  Would  this  be  better  than  to  stay  it  until 
identity  and  location  can  be  determined?  What  possible  ground  for 
prohibition  would  exist?  Prohibition  is  allowable  to  prohibit  a  pro- 
ceeding wholly  unwarranted  by  law,  or  one  assumed  to  be  taken  by  a 
court  absolutely  without  jurisdiction.  The  petitioner  here  had  right 
to  enforce  a  crossing,  and  the  law  court  had  complete  jurisdiction,  but 
only  after  the  equity  court  had  determined  its  location,  conditions,  arid 
limitations. »  It  is  to  be  noted  that  while  Poffenbarger,  J.,  who  wrote 
the  opinion  in  the  first  case,  concurs  in  this  one  by  McWhorter,  J.,  that 
injunction  will  not  lie,  he  decidedly  objects  to  its  logical  conclusion  that, 
under  the  seventh  clause  of  section  2343  (chapter  54,  §  50),  the  com- 
pany desiring  the  crossing  can  go  on  and  fix  its  location  and  char- 
acter, then  go  into  the  law  court,  and  have  it  condemned  where  and 
as  it  wants  it  as  a  matter  of  right,  regardless  wholly  of  the  rights  of 
the  company  owning,  in  possession  of,  and  using  the  land. 

For  my  part,  in  view  of  the  conflict  in  these  two  decisions  by  the 
same  court  and  the  same  judges,  these  two  being  the  only  ones,  I  feel 
free  as  a  federal  judge  under  well-settled  principles  laid  down  by  the 
Supreme  Court  to  guide  me  in  such  cases  to  wholly  reject  the  prin- 
ciples laid  down  in  this  case  of  Grafton  &  Belington  R.  R.  Co.  v.  Buck- 
hannon  &  Northern  R.  R.  Co.,  and  hold  in  accordance  with  those  of  the 
Railroad  Co.  v.  Traction  Co.  that  the  right  to  condemn  at  law  a  cross- 
ing as  provided  by  clause  7  of  section  2343  is  inchoate,  and  cannot  in 
case  of  disagreement  of  parties  be  enforced  until  the  location  and  char- 
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acter  of  such  crossing^  has  been  first  determined  by  the  equity  court 
under  the  provisions  of  section  2216.  If  necessary,  I  would  hold  that, 
if  such  condemnation  were  attempted',  the  equity  court  would  have  full 
power  to  enjoin  and  stay  the  prosecution  of  any  such  proceeding  at 
law  until  it  had  by  its  decree  fixed  the  location  and  character  of  the 
crossing  to  be  condemned.  I  have  deemed  this  discussion  necessary 
in  order  to  determine  the  contention  of  the  electric  company,  that  it  is 
entitled  to  have  the  crossing  of  its  choice  as  a  matter  of  right.  As 
to  the  contention  that  under  this  same  clause  7  of  section  2343  that 
provides  that  "every  corporation  whose  railroad  is,  or  shall  be  hereaft- 
er intersected  by  any  new  railroad,  shall  unite  with  the  corporation 
owning  such  new  railroad  in  forming  such  intersection  and  connec- 
tions and  grant  the  facihties  aforesaid,"  and  section  2358  (chapter 
54,  §  61),  which  provides,  among  other  things,  that  "when  the  tracks 
of  two  railroads  cross  each  other,  or  in  any  way  connect  at  a  common 
grade,  the  crossing  shall  be  made  and  kept  in  repair,  and  watchmen 
maintained  thereat  at  the  joint  expense  of  the  companies  owning  the 
tracks,"  the  railroad  company  is  not  entitled  to  damages  for  the  cross- 
ing, it  is  sufficient  to  say,  in  addition  to  what  I  have  already  said,  that 
these  statutes  confused  and  conflicting  as  they  seem  to  be  do  not  in 
my  judgment  uphold  such  contention.  If  they  did,  when  it  is  remem- 
bered that  the  taking  of  such  crossing,  as  we  have  shown,  is  "a  tak- 
ing of  private  property,"  then  they  would  have  to  be  held  to  be  in 
contravention  of  the  constitutional  provision  inhibiting  "the  taking 
of  private  property  without  just  compensation  therefor,"  and  therefore 
void.  I  have  grave  doubt  whether  section  2358  was  ever  designed  to 
or  can  be  construed  to  apply  to  crossings  made  by  electric  railroads. 
Taking  all  its  provisions  together,  requiring  the  sounding  of  whistles 
or  the  ringing  of  a  bell  required  to  be  maintained  by  the  engines,  etc., 
it  would  seem  to  be  applicable  alone  to  steam  roads.  If  it  is  applicable, 
it  seems  to  me  clear  that,  in  ascertaining  the  damage  to  be  recovered  by 
the  railroad,  account  must  be  taken  of  the  one-half  cost  of  mainte- 
nance and  repair  and  of  watchmen  imposed  by  this  statute,  but  I  am  not 
required  to  determine  this  finally  at  this  time.  If,  then,  this  court 
must  determine,  as  such'  seems  to  be  the  requirement  of  the  law,  the 
location  of  a  crossing  over  defendant's  tracks  for  this  electric  road,  I 
feel  constrained  to  say  from  the  report  of  the  engineers  and  the  evi- 
dence in  the  case  that  such  crossing  should  not  be  fixed  or  allowed  at 
the  point  asked  for  by  the  electric  company.  Without  discussing  the 
evidence,  it  clearly  shows  that  such  crossing  would  be  very  danger- 
ous to  the  railroad  and  to  the  public ;  that  it  would  be  very  expensive  to 
both  roads,  would  very  greatly  impede  the  railroad  company's  neces- 
sary operations,  and  can  be  avoided.  So  far  as  crossing  at  First  street 
is  concerned,  I  think  it  practicable,  l)ut  undesirable,  far  better  than 
the  one  sought,  however.  As  it  is  tendered  free  without  conditions,  it 
would  require  no  further  investigation  on  the  part  of  this  court  to  fix 
its  character.  My  deliberate  judgment  would  favor  the  overhead 
crossing  some  300  or  350  feet  beyond  the  one  asked  for  by  petitioner, 
and,  if  it  is  desired  by  the  petitioner  to  investigate  this  one  further,  I 
will  retain  the  cause  for  a  reasonable  time  to  enable  them  to  do  so,  or, 
if  desired,  I  will  require  report  thereon  to  be  made  by  engineers. 
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MACON  GROCERY  CO.  et  al.  T.  ATLANTIC  O.  Ii.  R.  CO.  et  at 

(Circuit  Court,  S.  D.  Georgia,  W.  D.    July  2&,  1908.) 

Courts  —  JuBisDicnoN  of  Fedbbal  Coubtb— Inigbstate  Commeecb— Suit  to 
Enjoin.  Rate  by  Carbieb. 

A  federal  court  of  a  district  of  which  the  complainants  are  Inhabitants 
has  jurisdiction  of  a  suit  to  enjoin  several  railroad  compianles,  who  are 
members  of  an  association,  from  putting  Into  effect  an  alleged  unlawful 
rate  on  all  food  commodities  shipped  In  Interstate  commerce  within  the 
territory  In  which  such  district  is  situated,  although  none  of  the  defend- 
ants are  citizens  of  the  state,  wl^re  they  operate  roads  In  the  state  and 
district,  and  are  found  and  served  therein. 

In  Equity.  Suit  for  injunction.  On  pleas  to  the  jurisdiction  and 
demurrers  thereto. 

W.  A.  Winiblsh,  Edgar  S.  Watkins,  and  Alexander,  Akerman,  for  complain- 
ants. Henry  L.  Stone  and  Ed.  Baxter,,  for  respondent  Louisville  &  N.  R.  Co. 
Claudian  B.  Northrop  and  Sanders  McDaniel,  for  respondent  Southern  Ry. 
Co.  and  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  George  B.  Elliott  and  Robert  C. 
Alston,  for  respondent  Atlantic  C.  L..  R.  Co.  Claude  Waller,  J.  D.  B.  De  Bow, 
and  John  L.  Tye,  for  respondent  Nashville,  C.  &  St.  K  Ry.  Co-  Ed.  Baxter 
and  Sidney  F.  Andrews,  special  counsel  for  all  respondents. 

SPEER,  District  Judge  (orally).  This  is  ail  exceedingly  interesting 
question,  and,  upon  its  proper  and  final  determination,  a  great  deal 
looking  toward  the  settlement  of  controversies  between  the  shipping 
public,  and  the  great  lines  of  transportation,  must  depend.  The  aver- 
ments of  the  bill  are  of  the  most  significant  character.  It  is  charged 
that  through  a  great  freight  association,  called  the  Southeastern 
Freight  Association,  the  respondent  corporations  have  entered  into  an 
unlawful  combination  in  restraint  of  the  business  of  transportation,  by 
means  of  which  the  staple  commodities,  upon  which  the  very  life  of  the 
people  must  depend,  are  necessarily  and  largely  enhanced  in  price.  It 
is  alleged  that  this  is  done  in  an  unlawful  manner;  that  the  increase 
is  to  go  into  effect  immediately ;  that  the  damage  to  innumerable  pur- 
chasers of  goods  throughout  the  territory  affected  will  be  irreparable ; 
that  the  complainants  and  all  in  like  case  standing  have  no  recourse 
save  by  application  to  the  court  of  equity  having  jurisdiction. 

It  is  true  that  in  this  case  the  illegality  of  the  alleged  increase  in 
rates  must  necessarily  in  large  measure  be  determined  by  the  federal 
law.  The  legality  or  illegality  of  the  alleged  combination  in  restraint 
of  trade  must  be  determined  by  the  same  law,  and  it  seems  to  be  con- 
ceded that,  generally  speaking,,  this  court  would  not  have  jurisdiction 
of  these  questions  finally,  except  under  conditions  which  do  not  exist 
here;  that  is  to  ?ay,  the  court  can  only  for  final  determination  enter- 
tain the  federal  question  in  the  district  of  which  the  defendants  are 
inhabitants.  But  to  my  mind  this  case  presents  this  aspect,  if  the 
averments  of  the  bill  are  taken  as  true.  Here  is  a  threatened  and  immi- 
nent violation  of  the  federal  law,  of  the  gravest  character  to  a  large 
number  of  people,  not  to  the  public,  but  to  many.  The  injuries,  the 
consequences  of  which  are  described,  will  take  effect  on  the  1st  of  Au- 
gust. There  is  no  time,  this  being  the  29th  of  July,  for  these  people 
to  have  protection,  or  seek  recourse  elsewhere.    They  arc  entitled  to 
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relief,  if  the  averments  are  true.  'TJbi  jus  ibi  remedium."  Wherever 
there  is  a  wrong,  there  is  a  remedy.  Now,  if  this  increase  of  rates  is 
unlawful,  as  it  is  alleged  to  be,  if  in  point  of  fact  these  people  who 
bring  this  complaint  are  to  be  made  to  suffer  irreparable  injury  by  the 
action  of  the  respondents,  they  ought  to  have  the  right  somewhere,  be- 
fore some  tribunal  under  our  system,  to  protect  themselves  from  the 
wrong  and  the  injury.  That  it  is  irreparable,  if  the  charges  of  the  bill 
are  true,  there  can  be  no  doubt.  An  illustration  in  point  is  the  Tift 
Lumber  Rate  Case,  206  U.  S.  428,  27  Sup.  Ct.  709,  51  L.  Ed.  1124 
There  was  a  case  where  similar  charges — arbitrary  and  unreasonable, 
it  was  alleged — were  imposed  upon  the  shippers.  The  decree  was 
granted  upon  the  fullest  consideration.  It  was  determined  by  all  the 
courts  having  jurisdiction,  and  by  the  Interstate  Commerce  Commis- 
sion, that  those  rates  were  arbitrary  and  illegal.  It  was  affirmed  by  the 
Supreme  Court  of  the  United  States.  The  railroads,  through  their  dis- 
tinguished representatives,  had  in  open  court  promised  to  pay  back  to 
the  shippers  the  amounts  thus  exacted,  in  case  this  court  would  with- 
hold the  injunction,  and  the  case  should  finally  be  determined  against 
them.  And  yet  now  we  see  the  shippers  are  driven  to  multitudinous 
proceedings  in  other  cases,  and  delayed  year  after  year,  until  their 
substantial  rights  will  apparently  be  frittered  away  by  the  costs  of 
litigation.  This  is  a  grave  wrong  to  the  shippers.  It  is  a  wrong  de- 
fined explicitly  by  federal  law,  but  also  denounced  by  the  common 
law,  but  the  only  adequate  remedy  is  in  equity.  What  would  be 
the  condition  of  these  shippers  before  the  court,  if  their  charges  are  true 
here,  if  these  increased  rates  should  be  imposed  by  the  railroad  com- 
panies? They  must  pay  the  exactions,  however  unlawful.  They  may 
then  go  to  the  Interstate  Commerce  Commission,  perhaps  thence  to 
the  Circuit  Court  of  Appeals,  and  thence  to  the  Supreme  Court  of  the 
United  States,  with  all  that  law's  delay,  which  is  classed  by  Shakes- 
peare with  "the  proud  man's  contumely,  the  insolence  of  office,  the 
pangs  of  despised  love,  and  all  the  spurns  which  patient  merit  of  the 
unworthy  takes."  In  the  meantime  the  combination  of  railroads  would 
have  the  use  of  money  thus  unlawfully  exacted  from  the  people.  All 
of  this  these  merchants  would  endure,  and  in  this  southern  country, 
which  is  little  able  to  bear  it.  Why?  Because  no  court  has  been 
found  which  can  stay  the  wrong  and  prevent  these  calamities  to  the 
people,  because  there  is  no  jurisdiction  in  any  court  created  by  the 
people  which  can  avoid  these  calamitous  results  ?  I  do  not  believe  that 
such  is  the  condition  of  our  law.  I  think  that  in  view  of  the  general 
policy  of  the  laws  of  the  United  States  on  this  great  subject  with 
which  our  people  are  grappling,  and  the  wrongs  which  they  are  at- 
tempting to  redress — all  I  think  in  a  spirit  of  fairness  and  justice  to  the 
great  lines  of  railway  transportation,  a  spirit  which  I  am  sure  inspires 
the  breast  of  this  court — there  is  such  a  tribunal  and  such  a  remedy. 
I  think  that  we  have  jurisdiction  over  these  railroads,  which  come  in- 
to the  Southern  district  of  Georgia,  and  carry  on  their  business  here. 
They  are  found  here.  They  remove  their  cases  to  these  courts  on  ac- 
count of  their  nonresidencc  when  parties  sue  them.  They  here  bring 
writs  and  actions  against  resident  citizens  of  the  state.  They  here 
1G3F.- 
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sue  out  injunctions  against  state  action  taken  to  decrease  their  rates. 
But  they  deny  the  jurisdiction  when  its  efficacious  remedies  are  sought 
in  behalf  of  the  same  classes  against  whom  they  often  invoke  the 
power  of  these  courts.  This  is  the  district  of  the  complainants'  resi- 
dence, and  the  defendants,  having  been  found  in  that  district,  may  be 
there  sued.  They  cannot  plead  that  they  are  nonresidents  for  the 
purposes  of  the  litigation  here,  and  yet  come  into  this  territory,  and 
control  the  price  of  everything  upon  which  the  comfort  and  the  very 
life  of  the  people  depend,  so  far  as  transportation  is  concerned,  and 
then  deny  the  right  of  those  wronged  to  be  heard.  I  think  that  the 
averments  of  the  bill  demand  additional  inquiry. 

I  will  say  now  to  counsel  that  if  the  facts  of  the  case  are  proved,  as 
they  insist  they  will  be,  so  far  as  the  court  is  at  present  advised,  it  will 
proceed  to  retain  this  bill  for  injunction  until  they  can  make  proper 
application  to  the  Interstate  Commerce  Commission,  and  there  have 
the  question  determined  as  to  whether  or  not  this  increase  is  reasonable. 
The  railroads  then  will  have  no  reason  for  delay.  They  will  "post 
with  quick  dexterity"  for  final  judgment  The  court  will  not,  as  at 
present  advised,  proceed  to  final  decree  in  this  case,  at  least  until  that 
trained,  expert,  and  responsible  body,  charged  with  the  special  duty, 
shall  pass  upon  the  issue  here.  I  will  sustain  the  demurrer  to  the  plea, 
and  thus  intimate  that,  if  complainants  do  not  in  a  reasonable  time  go 
to  that  department  of  the  government  specially  charged,  the  court  will 
dispose  of  the  case.  I  sustain  the  demurrers,  and  overrule  the  pleas 
to  the  jurisdiction,  construing  the  pleas  and  the  averments  of  the  de- 
murrers and  the  bill  together. 


MACON  GROCERY  CO.  et  al.  ▼.  ATLANTIC  C.  L.  R.  CO.  et  aL 
(Circuit  Court,  8.  D.  Georgia,  W.  D.    August  1,  1908.) 

CABBIERS  —  INTEBSTATB  OOKMEBCB— POWEB  OF  COUBTS  TO  ENJOIN  ENFOBOElfSNT 

OF  Rates. 

The  power  given  to  the  Interstate  Commerce  Commission  to  determine 
the  reasonableness  of  rates  and  establish  maximum  rates  by  Interstate 
Commerce  Act  Feb.  4,  1887,  c.  104.  8  15,  24  Stat.  384  (U.  S.  Comp.  St  1001. 
p.  3165),  as  amended  by  Hepburn  Act  June  29.  1906,  c.  3591.  §  4.  34  Stat 
589  (U.  S.  Comp.  St.  Supp.  1907,  p.  900).  does  not  deprive  a  federal  court 
of  equity  of  jurisdiction  to  enjoin  the  putting  Into  effect  of  an  interstate 
rate  which  is  shown  or  admitted  to  be  arbitrary,  unreasonable,  and  unjust 
and  to  have  been  adopted  through  a  combination  in  restraint  of  interstate 
commerce,  until  such  rate  can  be  passed  on  by  the  commission,  where  ir- 
reparable injury  would  result  to  complainants  and  others  affected  by  soch 
rates  If  they  should  be  put  in  force. 

In  Equity.    Suit  for  injunction. 

The  complainants  are  wholesale  dealers  In  groceries,  food  products,  and  like 
commodities  hi  several  towns  and  cities  within  the  territorial  jurisdiction  of 
this  court.  The  respondents  are  certain  railway  companies  organized  and 
existing  under  the  laws  of  states  other  than  Georgia,  but  whose  lines  extend 
throughout  the  state,  and  Into  the  division  and  district  of  this  jurisdiction. 
The  respondents  are  common  carriers  engaged  in  interstate  commerce.  They 
transport  grain,  flour,  grain  products,  hay,  meats,  com,  and  many  other 
staple  commodities  from  Ohio  and  Mississippi  river  crossings  from  Nashville, 
Tenu.,  and  other  points  made  with  relation  thereto,  to  what  are  termed 
"southeastern  points  of  destination."  The  latter  expression  Includes  all  points 
of  delivery  within  the  states  of  South  Carolina,  Georgia,  Florida,  and  a  large 
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part  of  Alabama.  The  respondents.  It  la  charged,  are  members  of  what  Is 
termed  the  ''Southeastern  Freight  Association,"  and  this  organization  con- 
stitutes an  illegal  combination  In  restraint  of  interstate  trade,  for  the  promo- 
tion of  monopoly,  and  for  the  destruction  of  fair  competition  among  carriers 
engaged  In  that  trade.  The  *  respondent  raUway  companies,  it  is  alleged,  by 
concurrence  of  action,  and  through  the  medium  of  this  Southeastern  Freight 
Association,  can  and  do  fix  and  maintain  rates  for  transportation  of  freights 
from  Ohio  and  Mississippi  river  crossings  to  destinations  in  the  states  of 
Georgia,  Florida,  and  South  Carolina.  One  of  the  respondents,  the  Louis- 
▼Ule  &  NashTllle  Railway  Company,  has  continuous  lines  from  Cincinnati, 
LoulsTille,  EransYllle,  St.  Louis,  Memphis,  and  Nashville  to  Atlanta.  As 
one  of  the  lessees  of  the  Georgia  Railroad,  this  respondent  has  entrance  Into 
Athens,  Macon,  and  Augusta.  The  Nashville,  Chattanooga  &  St  Louis  Railway 
maintains  and  operates  a  through  line  from  the  Ohio  river  at  Paducah,  Ky., 
and  from  the  Mississippi  river  at  Hickman,  In  the  same  state,  and  at  Memphis, 
via  Nashville,  to  Atlanta.  Another  respondent,  the  Atlanta  Coast  Line  Rail- 
road Company,  is  also  a  lessee  of  the  Georgia  Railroad,  and  has  direct  con- 
nection with  the  Louisville  &  Nashville  and  the  Nashville,  Chattanooga  &  St 
LouiSw  Over  its  own  lines  of  railway  It  reaches  many  important  destinations 
in  south  Georgia  and  Florida.  Another  respondent  the  Southern  Railway,  in 
connection  with  the  Cincinnati,  New  Orleans  &  Texas  Padflc  Railway,  main- 
tains and  operates  through  lines  from  Cincinnati,  Louisville,  and  St.  .Louis 
to  Atlanta,  Macon,  Columbus,  and  other  Important  points  within  the  state  of 
Georgia.  The  Nashville,  Chattanooga' &  St  Louis  Railway  Company  is  owned 
or  controlled  by  the  Ix>ulsvllle  &  Nashville  Railroad '  Company  through  the 
ownership  of  a  majority  of  its  capital  stock.  The  Atlantic  Coast  Line  Com- 
pany, a  holding  company,  organized  under  the  laws  of  the  state  of  Connect- 
icut, owns  or  controls  both  the  Louisville'  &  Nashville  Railroad  Company  and 
the  Atlantic  Coast  Line  Railroad  Company. 

The  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Company  Is  owned 
or  controlled  by  the  Southern  Railway  Company,  through  the  ownership  of 
stock  or  otherwise,  and  is  practically  a  part  of  the  Southern  Railway  System. 
The  lines  of  the  companies  enumerated  are  all,  by  virtue  of  their  location, 
.naturally  competitive.  There  is  no  other  railway  system  with  its  own  lines 
extending  from  Ohio  and  Mississippi  river  crossings  from  Nashville,  Ten- 
nessee, and  points  made  with  relation  thereto  to  destinations  in  the  states 
of  Georgia,  Florida,  and  South  Carolina.  Because  of  the  advantages  afford- 
ed by  their  continuous  and  controlled  lines,  the  Southern  Railway  System 
and  the  Atlantic  Coast  Line  System  can  and  do  fix  and  maintain  the  rates 
between  Nashville,  Ohio,  and  Mississippi  river  crossings,  and  relative  points 
to  all  points  of  destination  In  the  southeastern  territory  mentioned. 

It  is  charged  that  any  combination,  agreement,  or  understanding  between 
these  naturally  competitive  lines,  whereby  rates  are  advanced  and  maintained. 
Is  In  suppression  of  competition. 

In  the  year  1904,  and  prior  thereto,  there  was  much  discontent  with  the 
rates  of  freight  from  eastern  and  western  points  of  origin  to  Atlanta  and  oth- 
er relative  points,  including  many  cities  of  middle  and  southern  Georgia. 
Shippers  and  interested  parties  sought  of  the  carriers  a  reduction  of  rates, 
and  as  a  result  a  citizens'  committee  was  appointed  by  the  city  council  of 
Atlanta  to  confer  with  a  committee  of  traffic  officials  of  railway  lines  Initial 
at  that  dty.  The  whole  body  of  rates  from  eastern  and  western  points  of 
origin  was  discussed,  and  a  general  readjustment  resulted  from  conferences 
In  November  and  December,  1904.  The  following  reductions  from  Ohio  and 
Mississippi  river  crossings  to  Atlanta  were  voluntarily  accorded  by  the  rail- 
roads: Class  B,  2  cents  per  100  pounds;  class  C,  2  cents;  class  D,  2  cents; 
class  F,  4  cents ;  flour  in  sacks,  2  cents ;  fresh  meats  C.  Lb,  2  cents.  Similar 
reductions  were  also  made  to  Macon,  Columbus,  and  other  points  related  in 
rates  to  Atlanta.  It  was  agreed  between  the  traffic  officials  of  the  railroad 
companies  and  the  Citizens'  Committee  that  the  reduced  rates  were  Just,  rea- 
sonable, and  compensatory.  The  companies  then  prepared  and  issued,  ef- 
fective February  1,  1905,  their  freight  tariff  incorporating  these  reduced  rates, 
In  which,  it  Is  charged,  each  of  the  respondents  to  the  bill  Joined  and  con- 
curred. These  reduced  rates  thus  put  into  effect  have  since  been  maintained, 
under  them  a  large  and  grow^ing  traffic  has  move^,  and  they  were  satis- 
factory to  the  shippers  and  remunerative  to  the  carriers.    During  the  years 
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in  which  they  have  been  maintained  business  and  trade  conditions  became  ad- 
Justed  to  the  present  rates,  and  all  parties  Interested  have  prospered  there- 
under. 

Some  time  prior  to  the  1st  of  June,  1908,  certain  of  these  carriers  began  a 
concerted  movement  for  an  Increase  of  the  rates  established  as  described.  It 
was  essential  for  the  two  great  controlling  systems  to  unite  in  the  proposed 
increase.  In  order  to  accomplish  this,  the  Intervention  of  the  Southeastern 
Freight  Association  was  sought  and  employed.  As  a  result  the  Louisville 
ft  Nashville,  the  Atlantic  Coast  Line,  and  the  Southern  Railway,  composing 
the  two  naturally  competing  systems.  Joined  In  a  declaration.  This  they 
filed  with  the  Southeastern  Freight  Association.  It  declared  that  on  August 
1,  1908,  they  would  make  effective  an  advance  In  rates  on  fresh  meats,  grain 
products,  hay,  and  packing  house  products  from  the  producing  points  above 
mentioned  to  southeastern  points.  These  commodities  are  classified  by  the 
Interstate  Commerce  Commission  as  "B,"»"C,**  "D,"  and  "F."  In  class  B 
are  salt  meats  In  bulk,  ham,  shoulders,  sides,  pigs*  feet,  beef,  pork,  tripe, 
sausages,  canned  meats,  fish,  lard  substitutes,  or  compounds,  cooking  oils, 
products  of  cottonseed  oil  or  cocoanut  oil,  and  other  related  articles.  On  all 
products  of  this  class  the  respondents  propose  an  Increase  in  the  charges  of 
transportation  of  3  cents  per  100  pounds.  Class  C  Imports  fiour.  If  not  other- 
wise specified,  in  sacks.  On  the  actual  weight  of  this  commodity  the  car- 
riers notify  the  shipping  public  of  an  advance  over  present  rates  of  2  cents 
per  TOO  pounds.  Class  D  includes  such  articles  as  beet  pulp,  bran,  ^horts, 
linseed  cake,  cerealine  (used  for  brewing),  kafllr  com,  corn  cobs,  cotton 
stalks,  excelsior,  the  fiber  of  cocoanut  and  palmetto,  animal  and  poultry 
food,  brewers*  grain,  grain  In  sacks,  com,  oats,  rye,  wheat,  hay,  fodder,  straw, 
husks,  shucks,  malt,  meal  of  various  kinds,  middlings,  oatmeal,  palmetto  or 
palm  leaves,  peas  (cow,  clay,  or  field),  peanut  cribble,  flour,  grits,  bran,  hulls, 
rice  (crystal  or  prepared),  rough  rice,  rice  polished  (brau,  chafT,  and  middling), 
sea  grass,  sea  weed  or  salt  hay,  seed  cotton  (car  load),  shavings,  wood,  not 
otherwise  specified,  pressed  in  bales.  On  all  articles  of  class  D»the  pro- 
posed increase  is  2  cents  per  100  pounds.  In  class  F  are  to  be  found  the 
important  articles  of  fiour  In  barrels  and  half  barrels  and  grits  in  barrels^ 
Class  F,  If  the  respondents'  purposes  are  made  effective,  will  pay  an  Increase 
of  4  cents  per  barrel.  ,  Fresh  meats  will  pay  an '  increase  of  8  cents  per  100 
pounds ;  grain  and  hay,  2  cents  per  100  pounds ;  grain  products,  2  cents ;  and 
plucking  house  products,  3  cents. 

The  Southeastern  Freight  Association,  through  its  chairman,  Mr.  S.  H. 
Hinton,  on  June  26,  1908,  sent  out  Its  manifesto,  termed  ^'Information  Issue 
No.  517,'*  which  announces  the  purpose  of  the  defendant  companies  and  of 
the  Central  x)f  Georgia  Railway  Company  (which  is  not  a  party  to  this  bill) 
to  "advance  present  rates"  on  the  commodities  and  in  the  amounts  heretofore 
described.  The  manifesto,  or  "Information  Issue,"  also  expressly  supersedes 
the  Southeastern  Freight  Tariff  and  Information  Issues  In  confilct  therewith. 
It  is  careful  to  state  that  each  company  acts  separately  for  Itself;  and  with 
equal  care  states  that  the  rates,  rules,  and  regulations  In  this  tariff  are  the 
"separate"  rates,  rules,  and  regulations  of  each  of  the  carriers  named  and  their 
connections.  It  will  be  observed,  however,  that' there  Is  striking  unanimity 
In  the  rates.  They  are  communicated  to  each  of  the  separate  lines  by  the 
chairman  of  the  Southeastern  Freight  Association;  and  It  is  charged  that 
this  effectively  suppresses  competition,  and  forces  all  connecting  carriers  either 
to  agree  therein,  or  give  up  the  traflSc.  All  interested  lines  did  concur,  acting 
in  this  regard  through  the  agency  of  the  Southeastern  Freight  Association. 
Subsequently  the  Louisville  &  Nashville  and  the  Southern  Railway  filed  with 
the  Interstate  Commerce  Commission  their  freight  tariffs,  embodying  tlie  ad- 
vances in  rates  above  mentioned,  and  gave  notice  that  said  tariffs  would  be- 
come effective  on  August  1,  1908.  In  each  of  these  tariffs  practically  every 
Interstate  line  Joined  as  a  participating  carrier ;  the  participating  lines  being 
73  in  number.  The  machinery  by  which  the  Southeastern  Freight  Associa- 
tion— alleged  to  be  an  unlawful  combination  in  restraint  of  trade — ^reaches 
its  effective  conclusions,  is  set  forth  in  the  bill.  It  is  charged  that  the  ad- 
vance in  rates  is  the  direct  outcome  of  understandings  and  agreements  In 
suppression  of  competition  and  In  unlawful  restraint  of  interstate  trade  accom- 
plished through  this  machinery;  and  that  the  acts  of  such  combination  in 
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advancing  rates  are  the  result  of  a  conspiracy,  which  is  unlawful,  as  well  at 
common  law  as  under  the  statutes  of  the  United  States. 

The  proposed  advance  will  affect  commodities  of  prime  utility  and  daily 
necessity.  The  complainants  and  all  dealers  in  the  southeastern  states  depen<l 
very  largely  for  supplies  of  these  commodities  upon  producing  territory  reach 
ed  over  the  lines  on  which  the  advanced  rates  will  be  demanded.  The  com- 
plainants contend  that  commodities  of  this  character  are  entitled  to  as  low  a 
rate  as  may  be  consistent  with  a  fair  return  to  the  carrier  for  the  transporta- 
tion rendered,  and  that  the  advances  will  seriously  disturb  existing  trade  re- 
lations, causing  losses  to  complainants  and  other  dealers,  and  an  Increase  in 
the  cost  of  living  to  the  consuming  public.  The  staple  articles  affected  are 
necessarily  and  properly  sold  by  the  complainants  upon  a  small  margin  of 
profit,  and  the  gains  result  from  the  large  volume  of  business.  It  is  esti- 
mated that  the  proposed  advance  will  represent  a  charge  or  tax  to  the  dealers 
in  the  state  of  Georgia  of  not  less  than  $500,000,  and  probably  exceeding  $1,- 
000,000  annually.  The  consuming  public  will  be  forced  to  bear  some  portion 
of  the  additional  tax  represented  by  the  proportional  increase  in  the  price. 
While  considerable  traffic  will  continue,  the  Increased  rates  will  inevitably  re- 
strict its  volume,  reduce  the  business  of  complainants  and  other  dealers,  and 
deprive  the  public  or  some  part  thereof  of  the  ability  to  purchase  and  use  these 
commodities,  to  the  irreparable  loss  and  Injury  of  complainants  and  others 
similarly  situated,  and  to  the  prejudice  of  the  public  Interest.  The  legal 
remedy,  it  is  stated,  is  inadequate,  for  the  reason  that  there  will  be  a  con- 
stantly Recurring  grievance  incapable  Of  pecuniary  estimation.  The  enforce- 
ment of  the  right  of  reparation  in  damages  will  bring  about  a  multitude  and 
multiplicity  of  suits.  It  is  not  a  compensatory  charge  to  fairly  meet  the  cost 
and  value  of  the  services  to  be  performed  by  the  defendants  and  other  car- 
riers, but  the  advance  is  an  arbitrary  and  unlawful  exaction.  The  voluntary 
establishment  of  reduced  rates  following  the  Atlanta  conferences,  and  the 
maintenance  of  these  rates  for  more  than  four  years,  is  alleged  to  be  an  ad- 
mission and  declaration  on  the  part  of  the  carriers  that  such  rates  were 
reasonably  high  and  compensatory  under  normal  conditions.  The  carriers 
prospered  until  the  financial  panic  of  October  and  November,  1007.  While 
there  was  some  loss  then,  all  lines  and  classes  of  business  and  industry  also 
lost.  Now,  there  is  a  decided  advance  in  the  prosperity  of  the  country,  and 
the  net  earnings  of  the  defendants  and  other  carriers  in  recent  months  have 
largely  increased,  in  some  cases  showing  net  earnings  exceeding  those  of  cor- 
responding months  of  the  preceding  year.  But  the  carriers  have  no  right  to 
take  advantage  of  an  abnormal  condition,  which  is  necessarily  transitory,  nor 
to  make  advances  in  rates  upon  commodities,  which  are  the  necessities  of 
daily  life. 

Following  these  averments,  the  complainants  pray  that  an  injunction  pendente 
lite  shall  be  issued,  and  that  the  defendants  and  each  of  them  shall  be  tem- 
porarily restrained  from  putting  into  effect  the  proposed  increase  of  rates,  to 
be  made  effective  August  1,  1908,  from  Ohio  and  Mississippi  river  crossings, 
and  points  made  in  relation  thereto,  to  all  points  in  the  state  of  Georgia  af- 
fected by  said  advance ;  and  that,»upon  the  final  hearing,  a  decree  perpetually 
enjoining  said  advance  may  be  nftide  effective.  Discovery  is  prayed,  in  order  to 
obtain  certain  evidence,  in  the  possession  of  the  defendants,  to  prove  certain 
averments  of  the  bill.  There  is  a  prayer  for  general  relief,  and  the  usual 
prayer  for  process.   The  bill  is  properly  verified. 

On  Saturday,  the  25th  of  July,  the  bill  was  presented  for  the  consideration 
of  the  court  A  temporary  restraining  order  was  then  issued,  but  the  hearing 
thereon  was  fixed  for  the  ensuing  Wednesday,  the  29th  inst,  in  order  that  the 
facts  might  be  heard,  and,  if  possible,  the  matter  in  issue  determined  before 
the  date  fixed  for  the  advance  of  rates.  The  hearing  began  on  the  morning 
of  the  29th,  and  was  concluded  about  noon  on  the  30th.  In  view  of  the  im- 
portance of  the  Issues  involved,  the  court  took  a  short  time  for  considera- 
tion. 

The  respondents  first  interposed  pleas  to  the  Jurisdiction.  These  were  over- 
ruled upon  the  grounds  stated  In  the  oral  opinion  (a  report  of  which  may  be 
found  In  the  record),  except  as  to  the  plea  of  the  Cindimati,  New  Orleans  & 
Texas  Pacific  Railway  Company.  Since  this  company  had  not  been  actually 
served,  the  court  took  its  plea  under  consideration;  and,  if  service  is  not 
promptly  effected,  no  order  affecting  its  interests  will  be  granted. 
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The  respondents  filed  no  answer,  and  introduced  no  proof  whatever,  bnt  re- 
lied solely  upon  a  demurrer,  signed  by  the  solicitors  for  all  of  the  defendants. 
This  may  have  the  efl:ect  of  waiving  their  pleas  to  the  jurisdiction,  In  so  far 
as  they  relate  to  the  contention  that  the  respondents  can  only  be  sued  in  the 
circuits  or  districts  of  which  they  are  inhabitants.  The  demurrer^  however, 
denies  the  Jurisdiction  of  the  court  as  a  court  of  equity,  denies  that  there 
is  equity  In  the  bill,  insists  that  it  is  not  competent  for  the  complainants  to 
raise  any  question  as  to  the  rates  of  Interstate  transportation,  unless  some  rep- 
resentative of  the  public  is  a  party  to  the  record,  or  unless  the  Interstate 
Commerce  Commission  has  passed  upon  the  rates.  The  demurrer  also  alleges 
that  there  is  an  adequate  and  complete  remedy  at  law.  These  grounds  are 
amplified  in  several  paragraphs. 

In  support  of  the  averments  of  the  bill,  certain  affidavits  and  other  docu- 
mentary evidence  were  offered.  A  printed  copy  of  the  record  in  the  Supreme 
Court  of  the  United  States  in  the  case  of  Southern  Railway  Company  v.  Tift 
and  Others,  206  U.  S.  428,  27  Sup.  Ct  709,  51  L.  Ed.  1124,  was  also  offered, 
in  order  that  the  court  might  understand  the  character  of  the  Southeastern 
Freight  Association,  and  the  methods  by  which  advances  affecting  interstate 
trade  were  made  by  the  railways  combining  to  form  that  association.  This 
record  contained  the  charter  and  other  documentary  evidence,  used  before 
this  court  at  a  former  hearing  in  the  Tift  Case,  relating  to  this  association. 
No  objection  was  made  to  the  use  or  competency  of  such  evidence  in  the 
present  hearing. 

Objections  were  made  to  the  competency  of  certain  documentary  evidence 
offered  by  the  complainants.  The  court  holding  that  the  objections  went  rather 
to  the  sufficiency  than  the  admissibility  of  the  testimony,  no  exceptions  were 
noted  to  the  rulings  admitting  such  evidence.  The  only  exception  was  made 
to  the  ruling  of  the  court  sustaining  the  demurrers  of  complainants  to  the 
respondents'  pleas  to  the  Jurisdiction. 

The  respondents  declined  to  introduce  proof  of  any  sort  Since,  therefore, 
the  evidence  presented  by  the  complainants  has  not  been  In  any  manner  con- 
tradicted or  explained,  it  must  be  taken  as  true.  The  proof  offered  was  sub- 
stantially as  follows: 

The  complainants  first  introduced  certain  evidence  as  to  the  conditions  un- 
der which  the  present  rates  sought  to  be  advanced  came  into  existence.  Mr. 
W.  E.  NewiU  testified  by  afildavit  that  he  was  a  member  of  a  Joint  conference 
committee,  which  was  appointed  by  the  mayor  of  Atlanta  to  confer  with  repre- 
sentatives of  the  Nashville,  Chattanooga  &  St  Louis  RaUway  Company,  the 
Southern  Railway  Company,  and  other  carriers.  A  conference  took  place  at 
the  Piedmont  Hotel,  in  Atlanta,  during  the  months  of  November  and  Decem- 
ber, 1901.  Mr.  Oglesby,  the  chairman,  for  the  city  council  and  in  behalf  of 
the  manufacturing  and  Jobbing  interests  of  Atlanta,  stated  their  grievances 
to  the  representatives  of  the  railroads.  Among  the  causes  of  complaint  were 
the  excess  rates  which  were  charged  Atlanta  merchants  over  those  charged 
to  merchants  in  Birmingham,  Ala.  The  negotiations  proceeded,  and  on  pe- 
cember  6th  Mr.  J.  M.  Culp,  an  officer  of  the  Southern  Railway,  reported  the 
result,  in  part  as  follows: 

"It  was  the  consensus  of  opinion  that  the  reductions  to  Atlanta  fr<Mn  the 
West  would  carry  with  them  corresponding  reductions  to  these  points,  which 
have  been  specially  related  to  Atlanta,  such  as  Macon,  and  Athens,  and  Ap- 
gusta,  and  Columbus;  and,  that  the  rates  from  the  East  to  Atlanta  being  re- 
duced in  line  with  the  reductions  from  the  West  to  Atlanta,  there  would  be 
some  reductions  to  some  points  in  the  southeast.  To  some  of  the  points  in  the 
southeast,  from  the  east,  the  reduction  would  not  be  as  great  as  the  reduc- 
tion to  Atlanta.  *  ^  *  Now,  to  intermediate  points,  there  are  some  points, 
competitive  points,  to  which  the  rates  bore  a  fixed  relation  to  the  rates  to 
Atlanta,  or  some  other  point  that  in  itself  has  a  fixed  relation  to  Atlanta,  and 
those  would  be  correspondingly  reduced." 

Another  officer  stated  the  concession  determined  upon  by  the  officials  of  the 
railway  companies: 

"The  reduction  proposed  on  first  class  is  nine  cents.  The  reductions  are  not 
uniform  throughout  the  first  six  classes ;  the  reduction  on  sixth  class  being  five 
cents,  and  on  third  class  only  three  cents.    The  uniform  reduction  on  meat. 
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grain,  and  flour  Is  two  cents  per  100  pounds.  The  rates  proposed  from  Cin- 
cinnati, Louisville  and  the  other  Ohio  river  crossings  on  the  first  six  classes 
are  proposed  on  the  first  six  classes  from  Baltimore.    ♦    ♦    ♦  ♦» 

Mr.  Gulp,  of  the  Southern  Railway,  then  added  that  a  revision  of  rates  in 
line  with  these  reductions  would  be  made  throughout  the  commodity  list,  and 
said: 

"I  don't  think  there  is  any  doubt  but  what  there  will  be  a  reduction  made  on 
a  considerable  number  of  thos^  commodities.    *    *    ^** 

Mr.  H.  F.  Smith,  the  representative  of  the  Nashville,  Chattanooga  &  St. 
Louis  RaUway,  then  stated  before  the  conference  committee: 

"I  would  answer  that,  with  the  permission  of  my  associates,  by  saying  that 
those  Interested  in  the  Atlanta  rates  reached  a  compromise  with  those  not 
having  direct  Interest  in  the  Atlanta  rates.  I  refer  to  other  carriers,  carriers 
whose  paramount  interest  was  with  other  conummitles.  These  figures  that 
we  submit  here  to  you  were  considered  by  those  other  interests,  representing 
those  other  communities,  and  concurred  In.'' 

The  bases  upon  which  the  rates  were  put  in  as  the  result  of  the  Atlanta 
ronference  Mr.  NewHl  further  testified  were  fully  considered  by  the  highest 
officials  of  the  roads  at  their  representative  meeting.  It  was  estimated  that 
the  amount  of  flour,  hay,  grain,  and  mill  feed  coming  to  Atlanta  alone  was 
about  12,000  cars  of  20  tons  each  per  annum.  The  new  rates  were  made  ef- 
fective February  1, 1905. 

Bxtracts  from  "Poor's  Manual  of  Railroads,"  which  it  was  testified  is  an 
authoritative  treatise  on  the  subject,  were  then  Introduced.  These  all  tended 
to  show  that*  the  defendants  were  grouped,  as  the  bill  alleged,  into  two  great 
systems,  the  one  controlled  by  the  Southern  Railway  Company,  and  the 
other  by  the  Atlantic  Coast  Line  Company,  and  that  the  lines  of  the  defend- 
ants extended  throughout  all  the  territory  described  In  the  bill. 

Mr.  H.  T.  Moore  testified  in  an  affidavit  that  he  is  the  traffic  manager  of  the 
Atlanta  Freight  Bureau,  and  is  familiar  with  freight  rate  tariffs.  He  has  ex- 
amined the  freight  rates  which  were  of  force  prior  to  January  1,  1905,  and 
the  Atlanta  conference,  the  rates  made  effective  thereafter  on  February  1, 
1905,  which  are  the  present  existing  rates,  and  the  rates  proposed  to  become 
effective  on.  August  1,  1908.  He  makes  a  comparison  of  these  rates  from  cer- 
tain Ohio  river  crossings,  viz.,  Cincinnati,  E}vansville,  and  Louisville,  to  Al- 
bany, Cordele,  Dublin,  Macon,  Valdosta,  Atlanta,  Athens,  Columbus,  and  Rome, 
all  of  which  will  be  affected  by  the  proposed  Increase.  To  the  city  of  Macon 
for  the  commodities  included  In  Class  B  the  rate  prior  to  1905  was  37  cents 
per  100  pounds;  the  present  rate  is  35  cents,  and  the  proposed  rate  is  38  cents, 
showing  an  advance  of  3  cents  per  100  pounds  above  the  freight  now  paid  by 
the  complainants,  and  1  cent  per  100  pounds  above  that  paid  in  1904.  For 
classes  O  and  F  the  rates  will  revert  to  those  paid  in  1904,  but  these  will  be 
an  advance  above  the  present  rates  of  2  cents,  2  cents,  and  4  cents  for  the 
respective  classes.  For  Valdosta  merchants  there  will  not  only  be  advances 
of  8,  2,  2,  and  4  cents  for  classes  B,  O,  D,  and  F,  above  the  present  rates,  but 
for  classes  B,  C,  and  D  an  increase  of  1  cent  per  100  pounds  above  those  paid 
before  the  Atlanta  agreement  For  Atlanta  merchants  the  Increase  over  the 
present  rates  will  be  3  cents  for  Class  B,  2  cents  for  C,  2  cents  for  D,  and  4 
cents  for  F,  and  for  Class  B  the  proposed  advance  is  1  cent  per  100  pounds  In 
excess  of  the  freight  paid  in  1904.  For  Athens  merchants  there  will  be  the 
same  increase  of  3,  2,  2,  and  4  cents  above  present  rates,  and  1  cent  for  Class 
B,  and  for  Columbus  and  Rome  merchants  the  same  advances.  In  shipments  of 
fresh  meats  for  all  of  these  cities  the  increase  is  3  cents  per  100  pounds  above 
present  rates,  and  1  cent  per  100  pounds  above  those  effective  in  1904.  The 
freight  on  flour  in  sacks  is  increased  2  cents  above  the  present  cost,  and  for 
Valdosta  1  cent  per  100  pounds  over  that  in  1904.  There  are  the  Increases 
which  the  complainants  contend  are  illegal. 

A  report  of  certain  proceedings  before  the  Railroad  Commission  of  Georgia 
was  presented,  and  extracts  were  read,  showing  the  relative  gross  and  net  in- 
comes of  the  Southern  Railway  for  the  months  of  March,  April,  and  May,. 
1908,  as  compared  with  the  earnings  for  the  same  months  of  1907.  Mr.  J.  M. 
Culp  of  the  Southern  Railway  was  questioned  by  Mr.  Callaway  of  the  Rail- 
road Commission  of  Georgia.    For  March,  1908,  he  said  the  net  earnings  were 
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$1,067,000,  and  for  March,  1907,  $813,000,  showing  two  hundred  and  odd  thou- 
sand dollars  increase.  For  April,  1908,  the  net  earnings-  showed  an  Increase 
of  $339,000  over  those  for  April.  3907,  and  for  May  an  Increase  of  $90,000. 
These  results  he  said  were  accomplished  by  a  drastic  reduction  of  expenses; 
that  the  year  ending  June  30,  1907,  while  the  greatest  gross  year,  was  not  the 
greatest  net  year  of  the  company,  and  that  it  was  exceeded  by  the  year  -1908. 
Mr.  Gulp  then  stated  that  the  net  earnings  of  the  railway  in  Georgia  showed 
a  decrease  in  July,  1907,  of  $89,500 ;  in  August,  $90,300 ;  in  September,  $51,500 ; 
in  October,  $92,000;  in  November,  $68,000;  in  December,  $82,500;  in  January, 
1908,  $76,000;  in  February,  $55,000;  in  March,  the  small  decrease  of  $1,146; 
and  in  April  an  increase  of  $24,000.  T^ese  statistics  it  is  contended  show 
that  the  financial  conditions  which  grew  out  of  the  recent  panic  are  rapidly 
Improving,  that  the  earnings  of  the  defendants  are  increasing,  and  do  not 
justify  the  imposition  of  such  burdens  on  complainants  and  the  public  as  are 
attempted  by  the  proposed  advances. 

Cumulative  evidence  was  offered  on  this  line,  in  the  nature  of  extracts  from 
the  financial  news  published  by  the  "Atlanta  Journal,"  giving  the  quotations  of 
the  stocks  of  the  different  defendant  companies  for  the  15th  day  of  each 
month,  beginning  with  July  15,  1907,  and  ending  July  15,  1908.  A  brief  sum- 
ming up  of  the  statements  in  this  affidavit  shows  that  the  quotations  of  At- 
lantic Coast  Line  preferred  stock  on  July  15,  1907,  was  98;  in  August,  77%; 
September,  82 ;  October,  70% ;  November,  64% ;  December,  65% ;  January  15, 
1905,  72% ;  February,  63;  March,  65;  April,  73;  May,  90;  June,  90;  and  July, 
92.  For  Louisville  &  Nashville  preferred  the  quotations  for  these  months 
rian,  respectively:  117,  104,  108,  100%,  93%,  90,  100%,  89%,  96^,  99,  109%, 
107%,  and  108%.  For  Southern  Railway  common  stock:  20%,  16%,  15%, 
11%,  12,  12%,  10%,  9%,  11,  13%,  17%,  17%,  17%.  For  Southern  Railway  pre- 
ferred:  56,  55%,  46,  37%,  39%,  35,  31%,  29%,  39%,  44%.  45%,  45%.  Th^e 
figures  indicate  that,  while  the  stocks  of  these  companies  showed  great  de- 
pression during  the  late  fall  and  winter  under  the  effects  of  the  panic  through- 
out the  country,  their  value  during  the  last  three  months  has  rapidly  increased 
to  a  normal  condition. 

In  further  proof  of  their  contention  that  the  proposed  Increases  are  arbi- 
trary and  not  Justified  by  business  conditions,  extracts  were  introduced  by  the 
complainants  from  "The  Commercial  &  Financial  Chronicle,"  published  by 
William  B.  Dana  Company  of  New  York,  and  sworn  to  be  a  reliable  financial 
journal,  whose  statements  are  accepted  as  correct  by  stockbrokers  and  the 
public  genei^lly.  By  this  the  range  of  prices  and  the  sales  of  the  stocks  of 
the  respective  defendants  were  shown  for  different  periods  In  1907  and  1908. 
For  the  Atlantic  Coast  Line  Railroad  the  lowest  price  of  59%  for  1908  was 
on  March  2d ;  while  the  highest  price  of  96  was  on  July  21st.  For  1907  the 
price  was  as  high  as  133%  in  January,  but  it  went  to  as  low  as  58  in  Novem- 
ber. On  Friday,  July  24,  1908,  the  lowest  price  was  94,  and  the  highest  95, 
while  for  the  week  ending  on  that  day  4,035  shares  were  sold.  For  the  Louis- 
ville &  Nashville  Railroad  Company  these  statistics  show  that  the  lowest 
price  of  its  stock  for  1908,  87%,  was  on  February  19th,  and  the  highest  price 
of  113  was  on  May  19th.  For  1907  it  went  as  high  as  145%  in  January,  but 
dropped  to  85%  in  November.  During  the  week  ending  July  24th  the  prices 
ranged  from  107%  minimum  to  111%  on  July  23d,  while  12,000  shares  were 
sold.  For  the  Nashville,  Chattanooga  &  St  Louis  the  lowest  price  of  stock 
for  1908,  97%,  was  on  January  2d,  and  the  highest  price  of  120  was  on  July 
24th.  For  1907  it  went  to  147  in  January,  but  fell  to  97  in  December.  One 
hundred  shares  were  sold  for  the  week  ending  July  24th.  For  Southern  pre- 
ferred the  lowest  price  for  1908,  25%.  was  on  March  5th,  and  the  highest 
of  50%,  on  July  2l8t.  For  1908  the  lowest,  29%,  was  in  November,  and 
the  highest,  94%,  as  in  the  case  of  the  other  companies,  was  In  the  open- 
ing of  that  year  in  January.  During  the  week  stated  36,800  shares  of 
ivhat  is  termed  "common  stock,"  and  10,075  shares  of  preferred  stock,  were 
sold.  This  data  all  tends  to  show  a  gradual  increase  of  the  stocks  from  No- 
vember of  last  year,  when  they  reached  their  minimum  value.  For  all  of 
these  companies  save  one  the  maximum  prices  of  their  stocks  were  reached 
during  the  week  prior  to  this  hearing,  and  the  last  week  for  which  the  sta- 
tistics of  this  Journal  have  been  compiled.     ITor  the  Louisville  St  Nashville, 
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while  the  maximum  of  113  was  reached  In  May,  yet  on  July  23d  the  price  was 
111%,  and  on  July  24th,  110.  only  a  few  points  below  the  maximum  attained 
during  this  year. 

As  significant  of  the  general  improvement  of  financial  conditions  throughout 
the  country  the  complainants  submitted  data  showing  the  bank  clearings  of 
the  large  cities  in  different  sections.  Thus  New  York,  Philadelphia,  and  Pitts- 
burg are  classed  among  the  "Middle  Group."  The  figures  for  this  group  show 
a  decrease  of  9.1  per  cent,  in  the  returns  for  the  week  ending  July  18,  1908, 
from  those  of  the  same  week  in  1907.  The  "New  England  Group,"  Including 
Boston,  Hartford,  New  Haven,  and  other  cities,  shows  a  decrease  of  3.5  per 
cent.:  the  "Western  Group,"  including  Chicago,  Cincinnati,  Cleveland,  and 
others,  a  decrease  of  2.7  per  cent. ;  the  "Pacific  Group,"  including  San  Francis- 
co, Los  Angeles,  Seattle,  Portland,  and  others,  a  decrease  of  13.2  per  cent ;  an- 
other "Western  Group,"  including  Kansas  City,  Minneapolis,  St.  Paul,  and 
Lincoln,  a  decrease  of  3.8  per  cent. ;  and  the  "Southern  Group,"  including  St. 
Louis,  New  Orleans,  Louisville,  Atlanta,  Savannah,  Macotf,  Columbus,  Mem- 
phis, Nashville,  Mobile,  Birmingham,  and  practically  all  our  large  Southern 
cities,  a  decrease  of  7.6  per  cent  For  the  entire  country,  the  average  decrease 
in  clearing  house. returns  over  last  year  is  7.8  per  cent 

Illustrative  of  the  earnings  of  the  defendant  railways,  the  certificate  of  the 
secretary  of  the  Railroad  Commission  of  the  state  of  Georgia  was  introduced. 
The  Western  &  Atlantic  Railroad,  of  which  the  Nashville,  Chattanooga  &  St. 
Louis  Railway  is  a  lessee,  and  the  Louisville  &  Nashville  Railroad  has  track- 
age rights,  from  July,  1907,  to  May,  1908,  inclusive,  made  a  net  profit  of  $633,- 
907.76,  and  for  the  same  months  of  1906  and  1907  $592,475.31,  and  for  the 
same  months  of  1905  and  1906  $625,792.06. 

Mr.  W.  E.  Small,  general  manager  of  the  A.  B.  Small  Company,  one  of 
complainants,  testified  that  he  is  a  wholesale  dealer  in  hay,  grain,  fiour,  meats, 
and  other  articles  on  which  the  advances  in  rates  are  threatened.  He  has 
made  a  careful  estimate  of  the  extent  to  which  the  advances  will  alTect  his 
business  on  the  basis  of  the  volume  of  business  transacted  by  the  company 
in  1907.  The  increased  rates  which  his  company  will  have  to  pay  per  annum, 
if  the  advances  are  made  efTective,  will  be  $4,619.72.  He  estimates  that  the 
total  amount  of  advances  which  would  have  to  be  paid  by  the  merchants  in 
the  city  of  Macon  would  be  $65,000,  and  in  the  state  of  Georgia  $750,000,  per 
annum.  Following  the  Atlanta  conference  in  1905,  and  the  subsequent  decrease 
of  freights,  he  says  that  a  large  traffic  has  moved,  and  conditions  have  become 
so  adjusted  to  the  trade  that  to  change  the  present  rates  would  disturb  trade 
conditions  and  existing  contracts  based  on  those  rates,  and  cause  a  serious 
loss  both  to  consumer  and  dealer.  The  margin  or  profit  to  the  dealer  in  the 
commodities  affected  is  very  small,  and,  while  it  would  be  possible  for  him  by 
increasing  the  price  to  absorb  a  part  of  the  increase  in  freight  rates,  and  pass 
the  same  along  to  the  consumer,  it  would  be  impossible,  at  least  until  condi- 
tions adjusted  themselves,  to  absorb  the  entire  Increase  in  these  freight  rates, 
and  in  this  manner  a  large  loss  would  ensue  to  the  dealer  and  consumer.  He 
states  that  the  largest  part  of  the  supply  of  commodities  to  this  state  comes 
from  points  beyond  the  Mississippi  and  Ohio  rivers,  and  is  affected  by  the 
threatened  advance.  While  it  is  true  that  following  the  financial  panic  in 
the  fall  of  1907  there  was  a  general  business  depression,  trade  in  the  com- 
modities affected  is  rapidly  assuming  a  normal  condition,  and  in  the  opinion  of 
the  deponent  a  vast  amount  of  tonnage  will  move  from  the  West  to  the  state 
of  Georgia. 

To  the  same  effect  was  the  testimony  of  Mr.  R,  C.  Corbin,  the  manager  of 
the  Macon  Grocery  Company  in  the  city  of  Macon.  He  estimates  the  loss  of 
the  company  at  $6,000  per  annum,  and  of  Macon  merchants  at  $35,000  per  an- 
num, and  of  merchants  throughout  the  state  at  $500,000. 

Mr.  A.  C.  Wooley,  of  A.  C.  Wooley  &  Co.,  testified  that  in  1907  his  company 
received  7,800,000  pounds  of  the  products  on  which  the  proposed  advances  are 
sought  to  be  made,  and  that  he  estimates  the  additional  cost  per  annum  at 
$1,560.  Mr.  Thomas  B.  Rogers,  of  Kelly  Bros.  Company,  estimates  the  amount 
^received  by  his  firm  at  13,685,927,  at  an  increased  cost  of  $2,737.18.  Mr.  Cone 
'M.  Maddox,  of  J.  J.  Maddox  Company,  states  the  quantity  at  5,000,000,  and 
the  amount  at  $1,000.    Mr.  R,  W.  Davis,  of  R.  W.  Davis  &  Co.,  at  $1,000 ;  Mr. 
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E.  L.  Adams,  of  Adams,  Wbitney  Company,  at  $457.77 ;  Mr.  W.  B.  Doncan,  oi 
W.  S.  Dmican  &  CJo.,  at  60,669,693  pounds,  and  $12,133.93 ;  Mr.  F.  B.  Coleman, 
ot  McCord,  Stewart  &  Co.,  at  23,429,586  pounds,  and  $4,685.81 ;  and  Mr.  A.  P. 
Morgan,  of  A.  P.  Morgan  Grain  Company,  at  34,500,000  poands,  and*  $6,900. 
The  complainants  then  dosed- 

W.  A.  Wimbish,  Edgar  S.  Watkins,  and  Alexander  Akerman,  for 
complainants. 

Henry  L.  Stone  and  Ed  Baxter,  for  respondent  Louisville  &  N.  R. 
Co. 

Claudian  B.  Northrop  and  Sanders  McDaniel,  for  respondent 
Southern  Ry.  Co.  and  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 

George  B.  Elliott  ancj  Robert  C.  Alston,  for  respondent  Atlantic 
C.  L.  R.  Co.     ' 

Claude  Waller,  J.  D.  B.  De  Bow,  and  John  L.  Tye,  for  respondent 
Nashville,  C.  &  St.  L.  Ry.  Co. 

Ed  Bax;ter  and  Sidney  F.  Andrews,  special  counsel  for  all  re- 
spondents. 

SPEER,  District  Judge  (after  stating  the  facts  as  above).  It  is 
most  significant  that,  while  there  were  m  attendance  on  the  hearing 
at  Mt.  Airy,  a  large  number  of  counsel  and  railway  officials  of  great 
experience,  extensive  knowledge,  and  high  rank,  no  sort  of  effort 
was  made  to  contradict  or  explain  any  of  the  evidence  offered  by 
the  complainants.  The  court  was  furnished  neither  with  affidavits, 
oral  testimony,  nor  explanations  relating  to  the  grave  and  serious 
complaints  set  forth  in  the  complainants'  bill  and  supported  by  proof. 
The  respondents  were  content  to  rely  on -their  demurrer,  and  the 
argument  was  restricted  to  the  following  points:  Firsts  that  the 
court  had  no  jurisdiction;  second,  that  the  Interstate  Commerce 
Commission  has  no  jurisdiction  with  regard  to  these  rates;  and, 
third,  that,  if  the  new  rates  were  put  into  effect,  it  would  merely 
restore  the  rates  which  existed  prior  to  1905,  and  that  such  rates  are 
reasonable.  The  last  point  is  a  question  of  fact,  not  raised  by  an- 
swer or  in  any  appropriate  form.  It  does  not  appear  in  the  record, 
nor,  if  the  pleadings  and  proof  justified  a  consideration  of  this  as- 
sertion, would  it  appear  material  to  the  present  inquiry  at  this  stage 
of  the  case. 

A  condensed  statement  of  the  case  will,  it  is  thought,  suffice  to 
ascertain  the  rights  and  responsibilities  of  the  parties  as  they  appear 
from  the  record.  It  is  insisted  that  the  court  is  without  jurisdiction 
to  stay  the  enforcement  of  rates  confessedly  imposed  by  a  confessed- 
ly unlawful  combination  in  restraint  of  trade  which  will  in  all  likeli- 
hood withdraw  and  withhold  for  many  years  from  the  resources  of 
complainants  many  thousands  of  dollars  thus  exacted,  and  during 
all  of  this  time  give  the  use  of  such  sums  to  the  respondents,  with  a 
consequent  disorganization  of  business,  increase  in  the  price  of  living, 
diminution  in  the  profits  of  the  manufacturer  and  producer,  decrease 
in  the  purchasing  capacity  of  the  salary  or  wage  earner,  and  a  pos- 
sible paralysis  of  that  recuperative  movement  which  elevates  and 
brightens  the  hopes  of  the  people  at  this  time.  This  contention  is 
based  upon  the  assertion  that  a  circuit  court  of  equity  of  the  United 
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States  has  no  jurisdiction  to  accord  the  relief,  or  any  effective  part 

of  the  relief  sought  by  this  bill.     The  proposition  of  the  respondents 

is  based  upon  a  bold  and  unqualified  denial  of  any  judicial  power  in 

this  country  to  restrain  any  rate,  however  enormous  it  may  be,  levied 

for  transportation  in  interstate  commerce,  no  matter  how  flagrantly  in 

\iolation  of  the  interstate  commerce  law,  or  tlie  penal  statutes  of  the 

I  United  States,  that  imposition  may  be.     The  position  of  the  respond- 

i  ents  is  made  clear  by  the  following  colloquy  between  the  court  and 

I  their  counsel: 

i  "Judge  Speer:  You  stated  yesterday  these  shippers  cannot  sue  in  the  state 

I  courts? 

"Mr.  H.  li.  Stone:  They  cannot  sue  anywhere  until  the  Commission  has 
passed  upon  it    •    ♦    ♦ 

"Judge  Speer:  You  might  then  increase  the  rate  50  per  cent,  or  to  any 
I  amount  and  the  shipper  has  no  redress? 

"Mr.  Stone:  We  may  assume  many  Impossibilities. 
j  "Judge  Speer:  Then  the  whole  power  is  with  the  railroads,  and  the  people 

I  are  absolutely  helpless? 

"Mr.  Stone:  Not  at  all,  sir;  I  do  not  concede  that    Congress  has  prescribed 
j  these  particular  regulations  to  regulate  commerce,  and  they  must  be  regulated 

accordingly,  and  not  otherwise.  A  rate,  so  far  as  it  is  initial  is  concerned,  is 
left  to  the  carriers  by  Congress.  Congress  could  prescribe  rates  itself,  if  it 
was  desired  to  do  so,  if  It  was  thought  wise  for  all  of  these  carriers  to  observe. 
It  delegated  to  the  Commission  the  power  on  complaint  after  full  hearing,  to 
substitute  a  rate  of  freight  for  the  one  fixed  by  the  carriers.  ♦  ♦  ♦  In  the 
meantime  Congress  has  provided  in  its  wisdom  that  those  rates  thus  initiated 
and  put  into  effect  by  the  carrier  itself,  not  by  Congress,  and  not  by  the  Com- 
mission, should  be  the  only  legal  rate,  and  that  no  more,  no  less,  or  different 
rate  can  be  coUected  by  the  carrier.    ♦    ♦    ♦ 

"Judge  Speer:  You  collect  say  from  a  Georgia  shipper  this  increase  of  rate; 
his  only  right  of  redress  is  a  suit  against  your  railroad? 

"Mr.  Stone:  After  the  Commission  has  held  the  rate  to  be  unreasonable,  and 
fixed  the  amount  of  his  damages,  and  allowed  the  carrier  a  certain  time  in 
which  to  pay  it    Then  he  can  go  into  court    ♦    ♦    ♦ 

"Judge  Speer:  Then  you  contend  that  the  only  district  in  which  (the  carrier) 
may  be  sued  is  in  the  district  of  which  he  is  an  inhabitant? 

"Mr.  Stone:  That  is  in  a  suit  for  an  award  of  damages.  There  is  no  provl-" 
slon  in  the  interstate  commerce  act  that  the  shipper  may  file  an  injunction  suit 
in  a  district  outside  of  that  in  which  the  carrier  has  his  principal  operating 
office,  or  in  which  he  is  an  inhabitant 

"Judge  Speer:  Then  the  American  people  are  in  the  attitude  in  relation  to 
the  railroads  that  the  railroads  can  levy  any  rate,  whatever  they  choose  to 
levy,  no  matter  how  extravagant  they  may  be,  and  no  individual  has  any  re- 
dress until  he  has  prosecuted  his  case  before  the  Interstate  Commerce  Com- 
mission, and  until  he  has  then  prosecuted  it  further  before  a  United  States 
court  having  Jurisdiction ;  that  is  to  say,  where  the  railroad  is  an  inhabitant. 
In  the  meantime  the  railroad  company  can  keep  his  money,  and  the  money  of 
everybody  In  like  standing? 

"Mr.  Stone:  Unquestionably,  sir;  and,  if  there  Is  any  fault  with  that  system, 
the  complaint  should  be  made  to  Congress  for  amendments  to  the  acts,  and  not 
to  the  court" 

It  follows  that,  if  the  proposition  of  respondents  on  this  subject  is 
maintainable,  all  that  the  genius  of  executive  statesmanship,  the  as- 
siduity and  learning  of  jurists,  and  the  patriotic  purposes  of  Congress 
have  attempted  toward  the  settlement  of  the  vast  controversies  in- 
volved in  the  regulation  of  interstate  commerce  will  be  profitless  and 
indeed  impotent.  While  this  is  true,  the  varied,  conspicuous,  and  com- 
bined mentality  of  those  distinguished  corporate  specialists,  who,  like 
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the  Choros  of  the  Greek  tragedy, .  clustered  about  the  Choryphoeus 
of  the  drama,  played  in  the  humble  schoolhouse  of  this  mountain  vil- 
lage, was  able  to  point  out  not  one  controlling  precedent  for  a  conten- 
tion so  vital  to  the  future  of  the  country.  Precedents,  it  is  true,  were 
cited,  but  at  a  glance  they  are  distinguishable  from  the  case  before 
the  court  and  the  decisions  of  the  Supreme  Court  of  the  United  States 
and  the  other  courts  which  uphold  the  jurisdiction  assailed.  The  first 
and  the  most  important  of  these  is  the  case  of  the  Texas  &  Pacific  Rail- 
way Company  v.  Abilene  Cotton  Oil  Company,  204-  U.  S.  426,  27  Sup. 
Ct.  350,  51  L.  Ed.  553.  What  seems  the  cardinal  error  of  the  learned 
counsel  for  the  respondents  in  his  attempt  to  apply  this  precedent  to 
the  case  at  bar  is  that  he  fails  to  distinguish  between  an  action  in  a 
state  court  at  common  law  and  a  suit  in  equity  in  a  Circuit  Court  of  the 
United  States.  The  distinction  is  discoverable,  and  we  believe  is  gen- 
erally understood.  In  the  Abilene  Case  the  Oil  Company  brought  an 
action  at  law  to  recover  $1,951.83.  This  sum  had  been  exacted  over  the 
protest  of  the  company  for  the  shipment  of  car  loads  of  cotton  seed. 
Among  other  defenses  the  railway  company  defended  on  the  ground 
that  the  shipments  were  interstate,  and  were,  therefore,  governed  by 
the  act.  of  Congress  to  regulate  commerce.  The  rate  had  already  been 
established,  and  it  had  not^  been  pronounced  unreasonable  by  the  In- 
terstate Commerce  Commission.  The  trial  court  of  first  instance  made 
findings  of  fact :  (1)  That  this  was  an  interstate  shipment ;  (2)  that  the 
defendant  complied  with  the  interstate  commerce  law,  except  that  the 
rates  were  excessive;  and  (3)  that  the  rate  charged  by  the  defendant 
was  that  established  under  the  interstate  commerce  law.  But  it  held 
that  the  plaintiff  could  not  recover.  It  was  a  Texas  case,  and  the 
Court  of  Civil  Appeals  of  that  state  reversed  the  decision  of  the  trial 
.  court,  and  found  but  one  question  essential  for  its  decision.  That  was 
"whether,  consistently  with  the  act  to  regulate  commerce,  there  was 
power  in  the  court  to  grant  'relief  upon  the  finding  that  the  rate  charg- 
ed for  the  interstate  shipment  was  unreasonable,  although  such  rate 
was  the  one  fixed  by  the  duly  published  and  filed  rate  sheet,  and  when 
the  rate  had  not  been  found  to  be  unreasonable  by  the  Interstate  Com- 
merce Commission."  The  court  then  proceeded  to  grant  what  it  term- 
ed "relief,"  which  was  a  judgment  for  the  excessive  freights  charged. 
The  Supreme  Court  in  a  very  clear  and  strongly  reasoned  opinion  by 
Mr.  Justice  White  reversed  this  conclusion.  Throughout  the  opinion, 
the  observations  of  the  learned  justice  were  directed  exclusively  to 
actions  at  law  for  damages,  and  attempts  to  obtain  pecuniary  repara- 
tion ;  in  other  words,  to  actions  at  common  law,  and  indeed,  to  such  ac- 
tions in  state  courts.  Again  and  again  he  reiterates  the  inimical  effect 
upon  the  interstate  commerce  laws  enacted  by  Congress  of  the  action 
of  "courts  and  juries"  in  different  states.  He  sums  up  the  conclu- 
sion of  the  court,  as  follows: 

"In  other  words,  we  think  it  Inevitably  follows  from  the  context  of  the  act 
that  the  independent  right  of  an  individual  originally  to  maintain  actions  in 
courts  to  obtain  pecuniary  redress  for  violations  of  the  act  conferred  by  the 
ninth  section  must  be  confined  to  redress  of  such  wrongs  as  can,  consistently 
ivith  the  context  of  the  act,  be  redressed  by  courts,  without  previous  action  by 
the  commission,  and  therefore  does  not  imply  the  power  in  a  court  to  primarl- 
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!y  hear  complaints  concerning  wrongs  of  the  character  of  the  one  here  com- 
plained or*  [i.  e.,  a  claim  for  damages  at  common  law]. 

The  cases  cited  by  the  learned  associate  justice  in  support  of  his  con- 
clusions also  clarify  the  d'ifferentiating  view  between  that  case  and  the 
case  at  bar.  Swift  v.  Philadelphia,  etc.,  Ry.  Co.  (C.  C.)  64  Fed.  59, 
was  an  action  at  law  to  recover  damages.  So,  also,  in  Gulf,  Colorado, 
etc.,  Ry.  Co.  v.  Hefley,  158  U.  S.  98,  15  Sup.  Ct.  802,  39  L.  Ed.  910, 
the  carrier  refused  tb  deliver,  because  the  shipper  would  not  pay  a, 
higher  established  schedule  rate  than  that  specified  in  the  bill  of  lading. 
The  judgment  of  a  state  court  enforcing  the  penalty  was  reversed  up- 
on the  ground  that  the  state  statute  was  repugnant  to  the  act  to  regu- 
late commerce.  In  Texas  &  Pacific  Ry.  Co.  v.  Mugg,  202  U.  S.  242, 
26  Sup.  Ct.  628,  50  L.  Ed.  1011,  also  cited  by  the  associate  justice,  a 
recovery  at  law  of  the  excess  freights  above  the  quoted  rate  was 
allowed  by  the  Texas  ,court.  The  Supreme  Court  reversed  this 
judgment.  The  upshot  of  the  Abilene  Case  and  of  all  the  decisions  cit- 
ed by  the  learned  justice  sustains  the  counsel  for  the  respondents  in 
his  unreserved  proposition  that  the  shippers  have  no  relief  whatever  at 
common  law  in  the  courts  of  a  state  against  exactions,  however  un- 
warrantably nfiade  by  the  carriers  of  interstate  commerce.  Let  us  see, 
however,  whether  this  dominating  principle  is  applicable  to  a  case  like 
that  before  this  court,  where  a  number  of  shippers  seek  to  prevent,  by 
resort  to  the  strong  and  flexible  powers  in  equity  of  courts  of  the 
United  States,  the  imposition  of  rates  declared  and  admitted  to  be  un- 
reasonable, and  confessedly  (for  the  demurrer  confesses  it)  imposed  in 
violation  of  the  anti-trust  law,  denouncing  combinations  in  restraint  of 
trade  and  commerce. 

The  Abilene  Cotton  Oil  Company  Case  which  we  have  been  dis- 
cussing was  decided  February  25,  1907.  On  May  27th  of  the  same 
year  the  Supreme  Court  had  under  review  from  this  court  the  case 
of  the  Southern  Railway  Company  v.  Tift,  206  U.  S.  428,  27  Sup.  Ct. 
709,  51  L.  Ed.  1124,  otherwise  known  as  the  "Lumber  Rate  Case." 
In  the  Tift  Case,  in  the  Circuit  Court,  the  identical  objection  for  want 
of  jurisdiction  with  which  the  complainants  are  here  confronted  was 
presented  in  several  hearings.  There,  too,  when  the  bill  was  filed,  the 
rate  had  not  been  enforced.  As  in  the  case  at  bar,  it  had  been  merely 
threatened.  The  case  may  be  found  reported  in  123  Fed.  789,  and  the 
decision  in  the  second  and  final  hearing  in  138  Fed.  753  (2  Federal  An- 
ti-Trust Decisions,  p.  733).     Said  the  court  in  the  first  of  those  cases : 

"It  ifl,  however,  insisted  that  this  power  of  the  court  cannot  be  exercised  un- 
til the  Interstate  Commerce  Commission  has  acted,  but  that  Commission  is  ex- 
pressly denied  the  power  of  Injunction,  or  any  judicial  power.  This  it  has 
been  conclusively  held  remyiins  with  the  courts.  Interstate  Commerce  Com.  v. 
C,  N.  O.  &  T.  P.  R.  Co.,  167  U.  S.  479,  17  Sup.  Ct.  896,  42  L.  Ed.  243.  How, 
then,  can  it  be  said  that  the  original  and  plenary  power  of  the  court  of  equity 
in  such  matters  must  be  postponed  to  await  the  action  of  the  Interstate  Com- 
merce Commission?  It  is  true  that  the  statute  regulating  interstate  commerce 
permits  a  resort  to  the  common-law  action  for  damages  for  violation  of  its 
provisions,  and  it  is  urged  that  this  remedy  is  exclusive.  This  does  not  follow. 
In  the  nature  of  things,  there  must  be  a  vast  variety  of  controversies  in  which 
the  remedy  at  law  on  an  action  brought  by  the  individual  wronged  is  utterly 
inadequate  to  afford  relief  ^either  to  the  individual,  or  to  multitudes  who  are 
in  similar  case  with  him.    It  is  often  in  the  power  of  a  railroad  company  to 
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greatly  injure,  or  wholly  destroy,  one's  business,  or  a  general  business  of  s 
particular  class.  In  such  case  injunction  would  be  the  appropriate  remedy.  So 
an  injunction  isgranted  to  prevent  illegal  discrimination,  and  illegal  exactions 
in  excess  of  rates  fixed  by  law.  This  is  upon  the  ground,  in  part,  that,  the 
injury  being  a  constantly  recurring  one,  there  is  t^o  adequate  remedy  at  law. 
1  High  on  Injunc.  §  616,  etc.  ♦  ♦  ♦  It  may  safely  be  declared  that  a  Legis- 
lature will  never  be  presumed  to  have  denied  by  implication  those  general 
powers  of  a  court  of  equity,  which  have  been  ingrafted  in  our  Jurisprudence 
*for  the  correction  of  that  wherein  the  law,  by  reason  of  its  universality,  is 
deficient.'  Because  one  special  remedy  has  been  afforded  it  does  not  follow 
that  the  general  powers  of  equity  are  annulled." 

The  case  of  United  States  v.  Union  Pacific  R.  Co.,  160  U.  S.  1,  16 
Sup.  Ct.  190,  40  L.  Ed.  319,  was  cited,  and  the  language  of  the  court 
quoted  as  follows  : 

"It  is  not  enough  that  there  is  a  remedy  at  law.  It  must  be  plain  and  ade- 
quate, or  in  other  words,  as  practical  and  efficient  to  the  ends  of  Justice  and  its 
prompt  administration  as  the  remedy  in  equity." 

Numerous  other  authorities  were  cited  in  support  of  these  proposi- 
tions. It  follows  that  the  challenge  to  the  jurisdiction  could  not  have 
been  more  definitely  made,  or  more  definitely  decided.  We  have  seen 
that  jurisdiction  was  maintained.  An  appeal  was  then  taken  to  the 
Supreme  Court  of  tfie  United  States.  Now,  there  is  nothing  about 
which  that  great  court  is  more  sensitive  than  an  unauthorized  exercise 
of  jurisdiction  on  its  own  part,  or  on  the  part  of  any  of  the  "inferior 
courts"  created  by  Congress.  It  has  often  held  that  it  is  the  duty  of 
such  courts  sua  sponte  to  raise  the  question  of  jurisdiction,  even  though 
the  parties  should  fail  to  do  so.  No  failure  of  jurisdiction  can  escape 
the  perspicacity  of  that  august  tribunal.  Its  holding,  then,  in  the 
Tift  Case  seems  conclusive  of  this  controversy.  Said  Associate  Jus- 
tice McKenna  for  the  court  (Southern  Ry.  Co.  v.  Tift,  206  U.  S.  437, 
27  Sup.  Ct.  711,  51  L.  Ed.  1124): 

"In  the  case  at  bar  ♦  ♦  ♦  there  are  assignments  of  error  based  on  the 
objections  to  the  Jurisdiction  of  the  circuit  court.  These  might  present  serious 
questions,  In  view  of  our  decision  in  Texas  A  Pacific  Ry.  CJo.  v.  Abilene  Ootton 
on  Co.,  204  U.  S.  426,  27  Sup.  Ct.  350,  51  I*  Ed.  553,  upon  a  different  record 
than  that  before  us.  We  are  not  required  to  say,  however,  that  because  an  ac-  ■ 
tion  at  law  for  damages  to  recover  unreasonable  rates  which  have  been  ex- 
acted in  accordance  with  the  schedule  of  rates  as  filed  is  forbidden  by  the  in- 
terstate commerce  act,  a  suit  In  equity  is  also  forbidden  to  prevent  a  filing  or 
enforcement  of  a  schedule  of  unreasonable  rates,  or  a  change  to  unjust  or  un- 
reasonable rates." 

What  fairer  or  more  obvious  distinction  has  been  indicated  by  the 
Supreme  Court?  In  the  Abilene  Cotton  Oil  Company  Case,  in  an  ac- 
tion at  common  law,  they  denied  jurisdiction.  That  was  a  different 
record  from  this  before  them,  but  because  of  that  decision  they  were 
not  required  to  say  that  "a  suit  in  equity  is  also  forbidden  to  prevent 
a  filing  or  enforcement  of  a  schedule  of  unreasonable  rates,  or  a  change 
to  unjust  or  unreasonable  rates."  If  the  court  had  been  so  required,  it 
would  have  made  the  requirement  effective.  '  The  absence  of  juris- 
diction and  the  requirement  are  one  and  the  same  thing.  Since  the 
great  tribunal  was  not  so  required,  there  is  no  law  to  forbid  a  suit  in 
equity  "to  prevent  a  filing  or  enforcement  of  a  schedule  of  unreason- 
able rates,  or  a  change  to  unjust  or  unreasonable  rates." 
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The  demurrer  here  admits  the  case  before  us  to  be  a  suit  of  that 
precise  character.  The  learned  counsel  who  argued  this  question  had 
much  to  say  of  the  difference  between  the  record  in  the  Tift  Case  and 
the  record  in  th^  case  now  before  the  court,  and  much  to  say  of  the 
remarkable  care  of  counsel  to  keep  out  of  the  record  in  this  case  certain 
features  which  appeared  in  the  record  of  the  Tift  Case.  It  will  be  dif- 
ficult, however,  to  eliminate  the  fundamental  question  of  jurisdiction, 
which  was  raised  in  both,  and  which  the  Supreme  Court  would  have 
raised  if  the  parties  themselves  had  not  raised  it.  It  is  true,  as  stated 
by  the  learned  counsel  for  the  respondents,  that  something  was  said 
about  the  stipulation  in  the  Tift  Case  by  Associate  Justice  McKenna. 
But  the  stipulation  only  related  to  reparation,  and  to  the  admission  of 
evidence.  No  stipulation,  however,  could  have  given  the  court  juris- 
diction. This  has  been  repeatedly  held.  The  jurisdiction  of  the  court 
in  equity  and  its  jurisdiction  as  a  court  of  the  United  States,  is  thus  im- 
movably fixed.  It  is  true  that,  because  the  railroads  there  promised 
'  to  pay  back  to  the  shippers  the  sum  total  of  the  excess  charges,  the 
court  did  not  grant  the  injunction,  but  it  is  not  unsafe  to  say  that  save 
for  that  stipulation  the  injunction  against  the  increase  would  have 
been  promptly  granted.  The  case  was  sent  to  the  Interstate  Commerce 
Commission,  and  its  assistance  invoked.  Upon  this  the  Supreme  Court 
observes  (page  437  of  206  U.  S.,  page  711  of  27  Sup.  Ct.  [51  L.  Ed. 
1124]): 

'The  Circuit  Court  granted  no  relief  prejudicial  to  appellants  on  the  original 
bill.  It  sent  the  parties  to  the  Interstate  Commerce  Commission,  •  •  *  ^ 
etc 

But,  if  we  were  without  the  assistance  of  the  paramount  authority 
of  the  Supreme  Court,  abundant  support  of  the  jurisdiction  may  be 
found  in  the  decisions  of  the  Circuit  Courts  and  the  Court  of  Appeals 
of  our  own  circuit.  In  the  case  of  Blindell  v.  Hagan  et  al.  (C.  C.)  64 
Fed.  40,  that  brilliant  lawyer  and  jurist,  the  late  Judge  Billings,  while 
holding  that  the  anti-trust  law  alone  did  not  aiithorize  the  bringing  of 
injunction  suits,  or  suits  in  equity  by  parties  other  than  the  govern- 
ment, yet  he  maintained  the  jurisdiction  of  the  Circuit  Court  to  enjoin 
a  combination  of  persons  from  interfering  with  the  rights  of  a  party, 
in  order  to  prevent  a  multiplicity  of  suits  at  law,  and  for  the  reason 
that  damages  at  law  for  interrupting  business  and  interstate  profits  of 
pending  enterprises  must  be  conjectural,  and  not  susceptible  of  proof. 
Quoting  from  Fonblanque's  Equity,  at  page  3,  the  leaiined  judge  said: 

*The  foundation  of  this  jurisdiction  of  equity  is  the  probability  of  irrepa- 
rable mischief,  the  Inadequacy  of  a  pecuniary  compensation,  and  the  preven- 
tion of  a  multiplicity  of  suits." 

An  appeal  was  taken  to  the  Circuit  Court  of  Appeals,  Circuit  Judges 
Pardee  and  McCormick  and  District  Judge  Toulmin  presiding,  and 
that  court  maintained  the  jurisdiction  on  the  general  principles  of 
equitable  jurisdiction. 

In  the  case  of  Gulf,  C.  &  S.  Ry.  Co.  v.  Miami  Steamship  Company, 
86  Fed.  421,  30  C.  C.  A.  156,  the  Circuit  Court  of  Appeals  of  the  Fifth 
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Circuit,  Circuit  Judges  Pardee  and  McCormick  and  District  Judge 
Swayne  presiding,  declared: 

"We  do  not  doubt  the  general  Jurisdiction  of  the  Circuit  Court  as  a  court 
of  equity  to  afford  preventive  relief  In  a  proper  case  against  threatened  in- 
jury, about  to  result  to  an  individual  from  any  unlawful  agreement,  combina- 
tion, or  conspiracy,  in  restraint  of  trade." 

Judge  McCormick  for  the  court,  in  a  strong  and  carefully  consider- 
ed opinion,  refers  to  the  case  of  In  re  Debs,  158  U.  S,  564,  15  Sup. 
Ct.  900,  39  L..  Ed.  1092.  There  the  Circuit  Court  had  rested  its 
jurisdiction  mainly  on  the  anti-trust  law,  but  the  Supreme  Court — ^to 
use  the  language  of  Judge  McCormick — "entered  into  no  examina- 
tion of  that  act,  preferring  to  rest- its  judgment  on  the  broader  ground 
of  the  general  jurisdiction  of  a  court  of  equity  to  prevent  injury  in 
such  cases."  "The  Supreme  Court,"  however,  he  continues,  "was 
careful  to  observe  that  it  must  not  be  understood  from  its  putting  its 
judgment  on  the  broader  ground  that  it  dissented  from  the  conclusion 
of  iJie  Circuit  Court  in  reference  to  the  scope  of  the  act." 

We  understand,  although  the  opinion  has  not  been  reported,  that  a' 
similar  conclusion  has  been  reached  by  Judge  Cornelius  H.  Hanford  of 
the  District  of  Washington  in  a  case. of  a  threatened  advance  of 
iTates  from  points  on  the  Pacific  Coast. 

In  a  recent  case,  Kiser  Co.  v.  Central  of  Georgia  Ry.  Co.  et  al., 
158  Fed.  193,  decided  by  Judge  Newman  at  Circuit  in  the  Northern 
District  of  Georgia,  an  analysis  of  the  Abilene  Cotton  Oil  Case  and  of 
the  Tift  Case  was  given  by  that  eminent  jurist.    He  remarks: 

•'From  what  1b  said  in  both  cases  the  ruling  would  seem  to  be  that  general 
power  over  interstate  rates,  to  be  charged  by  common  carriers,  is  given  to  the 
Interstate  CJommerce  Commission,  and  that  for  the  courts  to  undertake  to  de- 
termine what  are  reasonable  or  unreasonable  rates  would  interfere  and  conflict 
with  the  exercise  of  this  power  by  the  Commission,  although  instances  might 
arise  In  which  it  would  be  proper  for  a  court  of  equity  to  enjoin  the  enforce- 
ment of  unreasonable  rates,  or  a  change  to  unjust  or  unreasonable  rates. 
•  ♦  ♦  This  action  of  a  court  of  equity  will  not  Interfere  with  the  final  ex- 
ercise by  the  Interstate  Commerce  Commission  of  the  full  powers  granted  to 
it  by  the  act  of  Congress  of  1887  ♦  ♦  ♦  or  under  the  act  of  June,  1906»  *to 
determine  and  prescribe  what  will  be  a  Just  and  reasonable  rate,  charge,  or 
charges,  to  be  hereafter  observed  as  a  maximum  to  be  charged.'  This  seems 
to  be  the  clear  meaning  of  these  decisions.  It  appears,  therefore,  that  the 
court  might  properly  enjoin  carriers  from  establishing  or  increasing  to  an  un- 
reasonable rate,  at  the  same  time  leaving  the  matter  in  such  shape  as  that  the 
Interstate  Commerce  Commission  may  ultimately  determine  whether  the  con- 
templated increase  is  Just  or  reasonable." 

The  learned  judge  held  that  the  restraining  order  should  remain  in 
force  a  reasonable  length  of  time  to  allow  complainants  to  present  the 
controversy  to  the  Interstate  Commerce  Commission,  and  that  the 
case  should  be  stayed  until  a  determination  by  that  body  as  to  whether 
the  proposed  increase  in  rates  was  reasonable  and  proper,  and  as  to 
what  was  a  reasonable  rate. 

This  was  the  course  taken  in  the  Tift  Case,  and,  as  we  have  intimat- 
ed in  the  ruling  on  the  pleas  to  the  jurisdiction,  the  same  direction  will 
be  given  now.  We  have  no  doubt  that  the  Interstate  Commerce  Com- 
mission will  promptly  take  hold  of  the  controversy.    But  it  is  said  that 
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the  Commission  can  do  nothing  until  the  rates  have  been  put  into  ef- 
fect, and  the  money  of  the  shippers  collected.  This  is^  very  comfort- 
able doctrine  for  the  respondents.  It  is  not,  however,  borne  out  by 
the  conduct  of  the  Commission  in  previous  cases  (as  we  understand,  in 
the  Pacific  Coast  Lumber  Rate  Case),  or  by  the  language  of  the  act  reg- 
ulating commerce.  Act  Feb.  4,  1887,  c.  104,  24  Stat.  383  [U.  S.  Comp.' 
St  1901,  p.  3164].  Section  13  provides  how,  and  by  whom,  complaints 
can  be  made  and  served,  but  it  also  declares  that : 

"Said  Commission  •'  ♦  ♦  may  institute  any  inquiry  on  its  own  motion  In 
the  same  manner  and  to  the  same  effect  as  though  complaint  had  been  made." 

The  jurisdiction  of  the  Commission  is  then  fixed  to  pass  upon  the 
proceeding  here.  But  must  the  Commission  wait  until  the  rate  is  col- 
lected ?  Not  so.  The  act  of  Congress,  known  a3  the  "Hepburn  Act," 
amendment  of  Act  June  29,  1906,  c.  3591,  §  4,  34  Stat.  589  (U.  S. 
Comp.  St.  Supp.  1907,  p.  900),  provides : 

'*That  the  Commission  is  authorized  and  empowered,  and  it  shall  be  its  duty 
whenever  after  full  hearing  upon  a  complaint,  made  as  provided  in  section 
13  of  this  Act,  or  upon  complaint  of  any  common  carrier,  it  shall  be  of 
the  opinion  that  any  of  the  rates  or  charges  whatsoever,  demanded,  charged, 
or  collected  by  any  common  carrier  or  carriers  subject  to  the  provisions  of  this 
act  [to  act  thereon,  etc.]." 

In  addition  to  this,  by  the  same  section,  the  Commission  is  em- 
powered after  hearing  on  a  complaint  to  establish  through  rates  and 
joint  rates  "as  the  maximum  to  be  charged,"  etc.  Since  then  the  Com- 
mission has  the  power  to  make  the  inquiry  of  its  own  motion.  It  is 
scarcely  probable  that  it  would  refuse  to  do  so  at  the  request  of  ship- 
pers, directed  to  appear  before  it  by  a  court  of  the  United  States. 
Since  they  have  the  power  to  fix  the  maximum  rate,  they  can  readily 
determine  whether  the  increase  which  is  threatened  or  "demanded," 
and  which  but  for  the  injunction  would  this  day  have  been  "charged" 
by  these  respondents,  is  justifiable.  This  is  a  practical  solution  of  the 
difficulty.  To  quote  anew  the  language  of  the  Supreme  Court  in  the 
Tift  Case,  it  is  not  "prejudicial"  to  the  respondents.  The  Commission 
has  the  power  to  advance  the  hearing,  and  promptly  dispose  of  it.  Its 
action  would  thus  confound  the  unqualified  assertion  of  the  learned 
counsel  for  the  respondents  here  that  no  person  who  is  threatened  with 
injury  of  this  character,  no  matter  how  ominous  or  odious  may  be  the 
exaction,  is  lawfully  entitled  to  a  hearing  anywhere  before  any  tribu- 
nal, until  the  exaction  is  enforced,  and  his  money  is  taken. 

The  rates  which  the  defendant  companies  now  propose  to  increase 
were  fixed  after  careful  conference  by  agreement  with  bodies  of  the 
people  representing  shipping  interests.  Under  them  the  railroads  and 
the  country  had  attained  a  prosperity  as  hopeful  as  either  had  ever 
known.  The  temporary  depression  which  ensued  was  not  ascribable 
to  the  insufficiency  of  these  rates.  Great  bodies  of  the  people  indeed 
insisted  that  they  were  too  high,  and  the  agitation  which  resulted 
doubtless  contributed  in  some  measure  to  the  business  depression  which 
followed.  From  this  the  country  is  rapidly  recuperating.  The  reports 
of  stock  sales  and  bank  clearings  in  evidence  show  this  to  be  tnie.  It 
should  be  remembered  that  nothing  offered  by  the  complainants  has 
163  F.— 48 
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been  in  any  sense  contradicted  or  disproved.  In  view  of  the  charaaer 
of  the  discussion  before  the  court,  it  is  perhaps  appropriate  to  say  that 
the  vast  majority  of  our  thoughtful  people  have  no  unkind  feeling  to- 
ward the  railroads.  Indeed,  they  have  manifested  a  warm  and  cordial 
sympathy  with  those  truly  great  men,  of  whom  many  hold  high  station 
in  these  great  companies,  and  who  toil  with  constancy  for  the  better- 
ment of  their  properties,  and  as  a  consequence  for  the  welfare  of  the 
country.  Significant  of  this  disposition,  by  a  decided  majority  the  peo- 
ple have  recently  nominated  for  Governor  of  our  state  a  railroad  man, 
whose  upright  character,  and  whose  complete  familiarity  with  these 
and  kindred  topics,  may  give  assurance  that  corporate,  and  as  well 
private  and  public,  interests  will  be  lawfully  conserved.  And  yet,  while 
the  ink  is  scarcely  dry  on  his  letter  of  acceptance,  Georgia  and  three 
other  Southern  states,  all  barely  convalescent  from  the  wasting  fever 
of  panic,  are  threatened  with  an  advance  of  rates,  some  of  which  (as  it 
appears  from  the  uncontradicted  proof)  will  make  the  charges  of  trans- 
portation for  the  necessities  of  life  greater  than  they  have  been  in  the 
memory, of  a  generation.  No  policy  could  be  more  disastrous  to  the 
efforts  of  conservative  government.  Nor  are  the  courts  less  entitled 
than  the  people  to  consideration  from  the  representatives  of  the  rail- 
way companies.  When  lately  in  North  Carolina  and  Alabama  their 
rates  were  assailed,  they  sought  the  protection  of  these  courts.  In 
proper  cases  it  is  always  afforded  them.  It  may  be  well  if  more  tem- 
perate and  considerate  bearing  shall  obtain  in  their  management  and 
representation,  even  in  those  cases  where  they  do  not  prevail. 

In  accordance  with  these  views,  an  interlocutory  decree  will  be  grant- 
ed, declining  to  dissolve  the  temporary  restraining  order  now  of  force, 
and  continuing  the  same  in  full  effect  until  the  further  order  of  the 
court.  The  decree  will  also  provide  in  effective  terms  that  the  com- 
plainants, and  others  who  may  have  the  right  to  intervene,  shall  within 
10  days  make  complaint  to  the  Interstate  Commerce  Commission ;  ask 
that  body  (if  necessary)  that  it  may  take  the  initiative  in  this  investiga- 
tion, if  need  be,  fix  the  maximum  rates,  and  give  such  jother  aid  and 
assistance  to  the  parties  in  controversy  and  to  the  court  as  in  the  judg- 
ment of  the  Commission  may  seem  in  accordance  with  the  law  and  the 
rights  involved. 
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THE  M.  E.  LUGKBNBAGH  et  al.  (two  cases). 
(District  Courtj  S.  D.  New  York.    May  7,  1908.) 

OOLLISTON— OVEBTAKIRO  TUO   WITH   TOW— FAULTS    OF   OVBBTAKIITO   VESSELS. 

The  tug  Luckenbach  overtook  and  passed  the  tug  Staples  at  night  in 
Narragansett  Bay.  The  tugs  were  on  nearly  parallel  courses,  and  the 
Luckenbach  passed  to  the  right  of  the  Staples.  Bach  had  a  long  tow. 
After  passing,  the  Luckenbach  changed  her  course  across  that  of  the  Sta- 
ples, and  the  rear  barge  of  her  tow  ran  between  the  Staples  and  her  first 
tow;  the  hawser  coming  into  collision  with  the  Staples,  sweeping  away 
her  upper  works,  and  doing  serious  injury  to  her  master  and  male.  Heldf 
on  the  evidence,  that  the  Luckenbach  was  in  fault  for  close  shaving,  for 
changing  her  course  when  passing,  for  not  giving  the  signals  required  by 
rule  8  of  the  inland  navigation  rules  (Act  June  7,  1897,  c.  4,  30  Stat  101 
[U.  S.  Comp.  St  1901,  p.  28821),  and  for  attempting  to  pass  without  ob- 
taining the  consent  of  the  Staples,  and  that  the  barge  was  also  in  fault 
for  sheering  to  port  as  she  was  passing. 

[Ed.  Note. — Overtaking  vessels.  See  notes  to  The  Rebecca,  60  O.  O.  A. 
254.] 

In  Admiralty. 

Butler,  Notman  &  Mynderse  and  Baker  &  Thurston,  for  libel- 
lants. 

Carl  S.  Petrasch  and  J.  Parker  Kirlin,  for  claimants  as  to  personal 
mjuries. 

Peter  S.  Carter,  for  claimants  as  to  personal  effects. 

ADAMS,  District  Judge.  These  actions  were  brought  by  Theo- 
dore B.  Almy  and  Joseph  Fingliss,  respectively  master  and  mate 
of  the  tug  Cora  L.  Staples,  to  recover  for  personal  injuries  suffered 
in  a  collision  between  their  tug  and  the  hawser  of  the  barge  West 
Point,  in  tow  of  the  tug  M.  E.  Luckenbach,  in  Narragansett  Bay 
about  4  o'clock  A.  M.  of  the  25th  of  January,  1907.  The  Staples 
was  bound  from  the  ocean  to  Pall  River,  Massachusetts,  with  3 
coal  laden  barges,  the  Sagua,  the  Parks  and  the  Boyd,  in. tow  on 
hawsers  of  about  125  fathoms  each.  The  total  length  of  the  tow 
was  about  3500  feet.  The  Luckenbach,  a  larger  and  more  power- 
ful tug,  was  proceeding  through  the  ocean  and  bay  to  Providence, 
Rhode  Island,  with  two  coal  laden  barges,  the  'Thomas  and  the  West 
Pointj  in  tow  on  hawsers.  The  total  length  of  the  tow  was  more 
than  2500  feet.  The  speed  of  the  Staples  and  tow  was  about  4 
knots;  that  of  the  Luckenbach  and  tow  was  from  6  to  7  knots. 
Both  tows  entered  Narragansett  Bay  through  the  eastern  passage, 
leaving  the  islands  known  as  the  Dumplings  on  the  port  side,  then 
proceeding  westward  of  Rose  Island  and  to  the  eastward  of  Gould 
Island  and  then  on  a  course  of  about  north-east  by  north  in  order 
to  Clear  Sands  Point  Light,  on  the  eastern  shore  of  Prudence  Island. 
It  was  above  the  last  named  light  that  the  collision  occurred.  The 
night  was  clear  and  cold.  The  tide  fair,  less  than  half  a  knot  in 
strength. 

The  Hbellant  Almy  alleges  the  circumstances  and  the  faults  to 
have  been  as  follows  (and  the  allegations  of  Fingliss  with  respect  to 
the  collision  were  practically  the  same): 
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••About  4  A.  M.  the  25th  of  January  1907  the  tug  Cora  L.  Staples  and  the 
aforesaid  barges  were  proceeding  up  Narragansett  Bay  through  the  channel 
between  Prudence  Island  and  Rhode  Island  off  Sandy  Point  and  heading  on 
the  regular  course  toward  the  light  south  of  Hog  Island.  The  tide  was  flood,  the 
night  was  dark  but  fairly  dear,  and  the  regulation  lights  of  said  tug  and  bargev 
were  properly  placed  and  burning  brightly;  each  of  said  barges,  in  addition 
to  her  side  lights,  carried  a  bright  white  light  at  the  stern.  Said  tow  was 
proceeding  at  ordinary  full  speed  and  making  about  4  miles  an  hour.  The 
navigation  of  the  Cora  L.  Staples  was  in  charge  of  a  duly  licensed  mate  who 
was  standing  In  her  pilot  house  steering.  A  yjgilant  lookout  was  also  station- 
ed and  attentive  to  his  duties:  all  of  the  barges  in  tow  of  said  tug  were  in 
charge  of  competent  masters  who  were  at  their  stations  and  attentive  to  their 
duties. 

Third:  Lrlbellant  further  alleges  upon  information  and  belief  that  while  said 
tug  Cora  If,  Staples  and  her  tow  were  proceeding  as  aforesaid  the  lights  of  a 
tow  which  afterwards  proved  to  be  the  tug  M.  E.  Luckenbach,  proceeded 
against  herein,  with  two  barges  in  tow,  the  last  of  which  was  the  barge  West 
Point,  were  observed  astern  of  the  Staples  tow,  running  at  a  high  rate  of 
speed  and  rapidly  over^klng  the  latter. 

The  tug  M.  E.  Luckenbach  and  her  barges  continued  to  overtake  the  Staples 
tow  at  a  high  rate  of  speed,  passing  on  the  starboard  side  of  and  about  150  to 
200  feet  therefrom ;  said  tug  M.  B.  Luckenbach  gave  no  signals  whatever  to 
the  tug  Cora  L.  Staples  or  her  tow  while  overtaking  or  passing  said  vessels. 
Until  the  tug  M.  B.  Luckenbach  was  about  off  the  bow  of  the  barge  Sagua  the 
tug  Cora  L.  Staples  maintained  her  course  and  speed,  but  then  the  navigators 
of  the  Cora  L.  Staples  observed  that  the  M.  E.  Luckenbach  was  crowding  some- 
what toward  the  course  of  the  Staples  tow,  and  the  engines  of  the  Cora  L. 
Staples  were  thereupon  slowed  to  facilitate  the  safe  passage  of  the  Lucken- 
bach tow.  The  tug  M.  B.  Luckenbach  and  her  tow  continued  on  with  unabat- 
ed speed  and  when  the  M.  E.  Luckenbach  was  about  abreast  of  the  Cora  It. 
Staples  the  speed  of  the  latter  was  still  further  reduced  and  her  helm  star- 
l>oarded  and  the  tug  M.  B.  Luckenbach  was  hailed  from  the  Staples  in  order 
to  ascertain  the  former's  Intended  course,  but  no  reply  was  received.  When 
the  M.  E.  Luckenbach  was  ahead  of  the  Oora  Ll  Staples  the  course  of  the 
Luckenbach  was  directed  to  port  across  the  course  of  the  Staples  tow ;  the 
first  barge  in  tow  of  the  Luckenbach  passed  across  the  bow  of  the  Cora  L. 
Staples  and  about  75  feet  distant  therefrom.  Your  libellant  on  information 
and  belief  alleges  that  those  in  charge  of  the  Staples  tow  then  observed  the 
last  barge  in  tow  of  the  tug  Luckenbach,  to-wit  the  West  Point,  take  a  rank 
sheer  to  port  towards  the  stem  of  the  Cora  L.  Staples,  whereupon  the  engines 
of  the  Cora  L.  Staples  were  put  full  speed  ahead  and  her  helm  put  hard-a -star- 
board in  order  to  avoid  the  threatened  collision,  and  numerous  danger  blasts 
were  given  on  her  steam  whistle  to  warn  those  in  charge  of  the  tug  Lucken- 
bach and  the  West  Point  of  the  Impending  danger.  Orders  were  also  given  on 
board  both  the  Cora  L.  Staples  and  the  barge  Sagua  to  cut  the  hawser  between 
the  said  tug  and  barge,  but  before  these  directions  could  be  carried  out  the 
barge  West  Point,  running  at  a  high  rate  of  speed,  crossed  the  hawser  between 
the  tug  Staples  and  the  barge  Sagua^  the  hawser  attached  to  the  bow  of  the 
West  Point  striking  with  great  force  against  the  starboard  quarter  and  deck- 
house of  the  tug  Cora  L.  Staples,  ripping  off  the  roof,  breaking  her  mast  and 
tearing  out  the  pilot-house  and  smokestack  and  your  libellant  states  that  he 
was  aroused  by  the  blowing  of  the  danger  whistle  on  the  Cora  L.  Staples  and 
on  going  on  deck  was  struck  In  the  back  by  the  hawser  of  the  West  Point 
which  at  about  that  instant  came  over  the  rail  of  said  tug  Cora  L.  Staples; 
that  he  was  knocked  down  and  severely  injured.  That  immediately  after 
this  happened  the  Cora  L.  Staples  was  enveloped  in  steam  and  It  was  discov- 
ered that  her  pilot-house  was  carried  away  and  the  pilot,  Joseph  Fingliss,  miss- 
ing." 

*  •  •'#  •  •  •  •  •  # 

**Fourth:  Your  libellant  further  alleges  upon  information  and  belief  that 
the  aforesaid  disaster  and  the  damages  resulting  therefrom  were  not  caused 
or  contributed  to,  by  any  fault  or  neglect  on  the  part  of  the  tug  Cora  I*. 
Staples  or  any  of  her  barges  or  of  the  persons  in  charge  of  said  tug  or  bar- 
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ges,  bnt  were  wholly  due  to,  and  caused  by,  the  following  among  other  faults 
and  neglects,  viz: 
As  to  the  tug  M.  E.  Lnckenbach: 

(1)  In  that  said  steamtng  although  overtaking  the  tug  Cora  L.  Staples  and 

her  tow,  did  not  keep  out  of  the  way  of  Uie  aforesaid  overtaken  vessels: 

(2)  In  that  altbough  said  tug  and  her  tow  were  overtaking  the  Gora  L.  Staples 

and  her  tow,  the  tug  M.  EX  Luckenbach  gave  no  signals  to  said  overtaken 
vessels  indicating  her  desire  or  intention  to  pass  libellant's  tow: 

(3)  In  that  said  tug  attempted  to  pass  the  CJora  L.  Staples  and  her  tow  with- 

out having  obtained  by  the  interchange  of  appropriate  whistle  signals  the 
consent  of  the  overtaken  vessels  to  such  a  course  of  navigation: 

(4)  In  that  said  tug  recklessly  and  negligently  starboarded  her  helm  and  di- 

rected her  course  across  the  course  of  libellant's  tow  before  the  barge 
West  Point  was  clear  of  the  tug  Gora  L.  Staples,  thereby  drawing  said 
barge  toward  libellant*s  tow  and  contributing  to  said  collision: 

(5)  In  that  said  tug  attempted  to  pass  ahead  of  and  across  the  course  of  the 

tug  Cora  L.  Staples  and  her  tow  instead  of  passing  under  the  stem  of 
said  vessels  and  on  the  port  side  thereof: 

(6)  In  that  although  those  in  charge  of  the  navigation  of  said  tug  knew  or 

should  have  Imown  that  said  tug  Cora  L.  Staples  and  her  tow  were  bound 
for  Fall  River,  said  tug  Luckenbach  attempted  to  pass  on  the  8tartK)ard 
instead  of  the  port  side  of  libellant's  tow: 

(7)  In  that  said  tug  and  her  tow  attempted  to  pass  the  tug  Cora  L.  Staples 

and  her  barges  In  dangerous  proximity  thereto  and  failed  to.  allow  a 
sufficient  margin  of  clearance  between  said  vessels: 

(8)  In  that  said  tug  proceeded  at  an  excessive  and  dangerous  rate  of  speed: 

(9)  In  that  no  sufficient  or  proper  lookout  was  maintained  on  board  the  said 

tug: 

(10)  In  that  said  tug  did  not  stop  and  reverse  when  danger  blasts  were  blown 

by -the  Cora  L.  Staples: 

(11)  In  th^t  said  tug  was  in  charge  of  incompetent  persons,  and  in  such  other 

and  further  particulars  as  the  libellant  may  be  able  to  point  out  upon 
the  trial: 
As  to  the  barge  West  Point: 

(1)  In  that  said  barge  although  overtaking  the  tug  Cora  Lu  Staples  and  her 

tow  did  not  keep  out  of  the  way  of  said  overtaken  vessels: 

(2)  In  that  the  person  in  charge  of  said  bar^  negligently  and  improperly  star- 

boarded the  helm  of  said  vessel,  thereby  directing  her  course  to  port  and 
across  the  hawser  between  the  tug  Cora  L.  Staples  and  the  barge  Sagua: 
(8)  In  that  the  barge  did  not  carry  a  port  helm  until  clear  of  the  Cora  L. 
Staples: 

(4)  In  that  the  course  of  said  barge  was  directed  to  port  towards  the  course 

of  libellant's  tow: 

(5)  In  that  no  proper  or  sufficient  lookout  was  maintained  on  said  barge: 

(6)  In  that  said  barge  was  in  charge  of  incompetent  persons  who  were  not  at- 

tentive to  their  duties,  and  in  such  other  and  further  particulars  as  the 
libellant  may  be  able  to  point  out  upon  the  trial.** 

The  claimants'  allegations  against  the  Staples  were  as  follows : 
"Sixth:  The  claimants  further  answering  the  said  libel  and  complaint  al- 
lege upon  information  and  belief: 

That  on  the  24th  day  of  January,  1907,  the  steamtug  *M.  B.  Luckenbach* 
was  in  charge  of  a  competent  master,  officers  and  crew,  and  had  a  competent 
lookout  kept:  that  her  proper  regulation  masthead  or  towing  lights,  her 
side  lights  and  her  stern  li^bt.  were  properly  set  and  burning  brightly,  and  she 
had  in  tow  the  barge  *R.  R.  Thomas'  astern  on  a  hawser  of  about  200  fathoms, 
and  astern  of  said  barge  was  the  barge  *West  Point,*  on  a  hawser  of  about 
the  same  length,  each  barge  being  In  charge  of  a  competent  master,  with  a 
competent  lookout  kept,  with  their  regulation  side  lights  properly  set  and  burn- 
ing brightly,  and  the  stern  light  on  the  barge  *R.  R.  Thomas'  was  properly  set 
and  burning  brightly  so  that  the  barge  *West  Point'  could  see  the  same  to 
steer  by.  Said  barges  were  loaded  with  coal  and  bound  to  Providence,  Rhode 
Island. 
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That  abODt  12  o'clock,  midnight,  of  said  24th  day  of  January;  when  said  tug 
'Luckenbach'  and  her  tow  had  Just  come  around  Rose  Island  Ll^t,  and  aft* 
er  passing  said  light, — ^the  course  of  the  steamtug  was  to  be  northeast  by 
north  until  the  tow  passed  Sands  Point  Light, — and  while  proceeding  on  her 
course,  and  when  between  Rose  Island  Ught  and  Gould  Island,  four  lights, 
bearing  on  about  a  range  with  Sands  Point  Light,  were  seen,  and  at  first  the 
person  In  charge  of  the  navigation  of  the  tug  'Luckenbach*  was  unable  to  dis- 
tinguish which  among  the  five  lights  was  the  light  on  Sands  Point  Light-, 
house,  but  It  was  afterwards  discovered  that  the  four  white  lights  were  the 
lights  on  the  barges  In  tow  of  the  tug  'Cora  L.  Staples.'  The  steamtug  'Luck- 
en  bach'  was  then  steering  her  regular  course  of  northeast  by  north  which 
brought  these  lights  on  the  port  bow.  The  speed  of  the  steamtug  'Luckenbach' 
at  that  time  was  about  six  (6)  knots  an-  hour. 

After  proceeding  for  some  time  the  tug  *Luckenbach'  passed  the  stem  barge 
of  the  'Staples' '  tow,  when  It  was  about  between  Qould  Island  Light  and  Plsk 
Rocks.  At  that  time  there  was  plenty  of  room  and  plenty  of  water,  and  the  tug 
'Luckenbach'  was  still  steering  northeast  by  north,  and  when  passing  the  stem 
barge  of  the  tow  of  the  'Staples,'  she  was  passing  with  a  safe  margin.  The 
'Staples'  was  steering  a  parallel  course  with  the  'Luckenbach'  and  making  be- 
tween three  and  four  knots  an  hour.  That  at  the  time  the  tug  'Luckenbach' 
and  her  first  barge  got  abreast  of  the  ^g  'Staples'  they  were  still  below  Sands 
Point  Light.  After  passing  Dyer*s  Island,  having  plenty  of  water  to  the  east- 
ward, the  course  of  the  'Luckenbach'  was  changed  a  half  a  point  to  north- 
east half  north,  and  she  continued  on  that  course  until  she  was  abreast  of 
Sands  Point  Light,  a  distance  of  about  a  mile  and  a  quarter,  when  the  tug  was 
put  back  on  her  original  course  of  northeast  by  north,  and  the  tug  continued 
on  that  course,  heading  northeast  by  north  by  compass.  The  course  of  northeast 
half  north  was  changed  before  the  tug  got  up  to  the  tug  'Staples,'  and  when  the 
'Luckenbach'  passed  the  'Staples'  they  were  a  good  distance  apart,  and  the 
'Luckenbach's'  tow  was  kept  In  line  and  f<^lowlng  after  the  tug.  When  the 
'Luckenbach'  had  starboarded  half  a  point  the  change  widened  the  distance 
between  the  two  tows  until  the  'Luckenbach'  reached  Sands  Point  Light,  and 
the  change  of  course  back  to  northeast  by  north  did  not  In  any  way  lessen 
the  distance  between  the  tows,  but  put  them  back  on  the  parallel  course  they 
were  on  previously. 

The  person  In  charge  of  the  navigation  of  the  tug  'Luckenbach'  occasionally 
looked  back  from  the  window  of  the  pilot  house  to  see  that  the  tow  was  fol- 
lowing properly  In  line,  and  the  tug  exhibited  two  lights  at  her  stem  for  the 
head  barge  to  steer  by,  and  the  head  barge  exhibited  a  white  light  astern  for 
the  stem  barge  to  steer  by. 

The  person  in  charge  of  the  navigation  of  the  tug  'Luckenbach'  believed 
that  everything  was  right  and  that  the  tows  were  passing  safely  until  he  heard 
several  short  whistles  astern,  but  whether  they  came  from  the  tug  'Staples* 
or  frpm  the  'Luckenbach's'  barges  he  was  unable  to  determine.  He  immediate- 
ly looked  out  of  the  port  pilot  house  window  and  saw  the  masthead  lights  of  the 
'Staples'  over  quite  close  In  line  with  the  'Luckenbach's*  barges,  and  closer 
than  when  both  tugs  were  running  parallel,  and  the  red  lights  of  the  'Lucken- 
bach's' barges  could  be  seen  about  in  line  with  the  stem  of  the  tug  'Lucken- 
bach.' The  lights  of  the  'Staples'  were  quite  close  to  the  line  of  the  'West 
Point,'  but  the  'West  Point'  was  so  far  astern  of  the  'Luckenbach'  it  was  im- 
possible to  Judge  how  close  she  was  to  the  'West  Point,'  and  It  was  thought 
that  the  'Staples'  was  going  under  the  stern  of  the  barge  'West  Point'  to 
head  up  towards  Fall  River.  Then  the  lights  of  the  'Staples'  disappeared 
and  the  captain  of  the  'Luckenbach'  ordered  the  mate,  who  was  in  charge  of 
the  wheel,  to  slow  down  at  once,  putting  the  tug  under  one  bell.  The  captain 
then  took  charge  of  the  'Luckenbach'  and  the  mate  went  down  aft  to  shorten 
the  hawser,  and  signals  were  given  to  the  barges  to  shorten  their  hawsers. 
At  that  time  it  was  not  known  on  the  'Luckenbach'  that  a  collision  had  hap- 
pened. When  the  mate  had  hauled  In  the  hawser  from  the  first  barge  he 
went  into  the  pilot  house  and  it  was  then  decided  that  something  had  hap- 
pened, and  the  tug  was  turned  around  and  went  back,  and  when  it  had  gone 
back  a  short  distance  a  Fall  River  Steamer  was  seen  throwing  a  search  light 
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around,  and  the  tng  'Luekenbach'  went  around  the  stem  of  the  steamer,  which 
was  headed  to  the  northward  and  westward.  The  escaping  steam  of  the  tug 
'Staples'  which  was  lying  In  that  neighborhood,  was  heard*  and  she  was  dls^ 
covered  heading  down  the  river  In  the  opposite  direction  from  that  In  which 
she  had  been  towing,  and,  under  the  orders  of  the  captain  of  the  'Luckenbach' 
a  line  was  given  to  the  'Staples,'  and  she  was  hauled  up  alongside,  but  no 
lights  were  visible  on  the  decks  of  the  tug  'Staples'.  By  that  time  the  tug 
'liuekenbach's'  barges  had  anchored.  When  the  tug  'I/uckenbach'  got  along- 
side of  the  'Staples'  it  was  discovered  that  the  pilothouse,  mast,  and  smoke- 
stack of  the  'Staples'  bad  been  taken  off  of  her,  by  said  'Staples'  going  under 
the  hawser  between  the  first  and  second  barges  in  tow  of  the  tug  'Lucken- 
bach'.  The  Hbellant,  captain  of  the  tug  'Staples'  came  Into  the  pilot  house 
of  the  'Luckenbach,'  and  thereafter  the  'Luckenbach'  proceeded  to  Fall  River, 
and  on  her  way  she  passed  the  barge  'West  Point,'  and  found  that  said  barge 
was  not  damaged.  No  whistles  were  blown  at  any  time,  except  as  hereinbe- 
fore mentioned. 

Seventh:  That  the  said  accident  was  not  caused  through  any  fault,  neglect 
or  want  of  care  on  the  part  of  the  persons  in  charge  of  the  navigation  of 
the  said  steamtug  'M.  B.  Luckenbach'  or  the  barge  'West  Point,'  but  was 
caused  solely  through  the  negligence  or  want  of  care  on  the  part  of  the  Hbel- 
lant herein,  or  the  persons  in  charge  of  the  steamtug  'Cora  L.  Staples'  and  the 
barge  'Sagua,'  as  follows: 

1st:  In  that  said  steamtug  changed  her  course  so  as  to  go  under  the  towline 
between  the  barges  in  tow  of  the  tug  M.  B.  Luckenbach: 

2nd:  In  falling  to  keep  a  good  and  proper  lookout: 

3rd:  In  falling  to  keep  her  course  and  speed  so  as  to  be  able  to  control  the 
tug  and  her  tow,  and  keep  them  away  from  the  tow  of  the  tug  M.  E.  Lucken- 
bach: 

4th:  That  the  persons  in  charge  of  the  navigation  of  the  Staples  knows 
that  the  barge  Sagua,  by  reason  of  her  bull^,  did  not  steer  well,  and  also 
that  the  Staples  was  not  a  good  steerer,  did  not  exercise  the  care  that  the  cir- 
cumstances required  of  them  to  prevent  sheering  or  change  of  heading  on  the 
part  of  the  barge  and  tug,  while  the  tug  M.  B.  Luckenbach  was  passing: 

5th:  That  the  tug  did  not  stop,  and  reverse  when  her  navigators  finally 
saw  the  <]anger  of  getting  across  the  hawser  of  the  Imrge  West  Point: 

6th:  In  such  other  and  further  respects  as  the  claimants  will  point  out  on 
the  trial  of  this  action." 

The  principal  controversy  in  the  case  is  whether  the  disaster  was 
due  to  a  change  of  course  on  the  part  of  the  Luckenbach  and  tow  to 
the  port,  or  a  change  on  the  part  of  the  Staples  and  tow  to  the  star- 
board. 

The  testimony  is  very  conflicting,  each  side  vigorously  contending 
that  the  other  was  in  fault  in  this  respect.  The  natural  course  of  the 
Luckenbach  in  the  vicinity  of  Sands  Point  Light  was  N.  E.  by  N.  and 
that  of  the  Staples  the  same  until  the  said  light  is  abeam,  then  a  change 
to  N.  E.,  on  a  flood  tide  is  necessary.  Each  claimed  to  have  been  on  its 
proper  course  shortly  before  the  collision,  that  is  the  Luckenbach  re- 
mained on  N.  E.  by  N.  course  and  the  Staples  had  changed  to  a  N.  E. 
course  when  passing  the  said  light,  and  had  gone  half  or  three-quarters 
of  a  mile  when  the  collision  happened. 

There  is  no  question  but  that  the  Luckenbach  was  the  overtaking 
vessel  and  it  is  urged  by  the  Staples  that  she  committed  a  grave  fault 
in  attempting  to  pass  to  the  right  of  the  Staples  instead  of  to  the  left. 
It  can  not  be  doubted  that  if  the  latter  course  had  been  adopted,  the 
accident  would  have  been  avoided,  but  the  Luckenbach  claims  that 
she  did  not,  and  could  not,  know  that  the  Staples  would  change  her 
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course  to  go  to  Fall  River.  It  seems  that  the  Luckenbach's  contention 
in  this  respect  should  be  sustained,  and  the  determination  of  the  con- 
troversy rest  upon  other  points. 

Under  the  positions  of  the  vessels,  the  burden  was  upon  the  Luck- 
enbach,  as  the  overtaking  vessel,  to  show  not  only  the  prudence  of  her 
own  conduct  but  the  negligence  of  the  other  vessel.  The  Aureole, 
113  Fed.  224,  232,  51  C.  C.  A.  181. 

It  is  urged  by  the  libellant  that  this  burden  of  the  Luckenbach  is 
increased  by  her  admitted  failure  to  give  a  signal  of  her  intention 
to  pass,  under  rule  8,  which  provides: 

"Rule  VIII.  (Act  June  7,  1897,  c.  4,  30  Stat.  101  [D.  S.  Oomp.  St  1901,  p. 
2882.])  When  steamvessels  are  running  In  the  same  direction,  and  the 
vessel  which  is  astern  shall  desire  to  pass  on  the  right  or  starboard  hand 
of  the  vessel  ahead,  she  shall  give  one  short  blast  of  the  steam-whistle,  as 
a  signal  of  such  desire,  and  if  the  vessel  ahead  answers  with  one  blast,  she 
shall  put  her  helm  to  port;  or  if  she  shall  desire  to  pass  on  the  left  or  port 
side  of  the  vessel  ahead,  she  shall  give  two  short  blasts  of  the  steam-whistle 
as  a  signal  of  such  desire,  and  if  the  vessel  ahead  answers  with  two  blasts, 
shall  put  her  helm  to  starboard;  or  If  the  vessel  ahead  does  not  think  it 
safe  for  the  vessel  astern  to  attempt  to  pass  at  that  point,  she  shall  imme- 
diately signify  the  same  by  giving  several  short  and  rapid  blasts  of  the  steam- 
whistle,  not  less  than  four,  and  under  no  circumstances  shall  the  vessel  astern 
attempt  to  pass  the  vessel  ahead  until  such  time  as  they  have  reached  a  point 
where  it  can  be  safely  done,  when  said  vessel  ahead  shall  signify  her  will- 
ingness by  blowing  the  proper  signals.  The  vessel  ahead  shall  in  no  case  at- 
tempt to  cross  the  bow  or  crowd  upon  the  course  of  the  passing  vessel." 

On  the  other  hand,  it  is  urged  that  the  rule  is  intended  to  deal  with 
narrow  waters  and  seems  to  contemplate  a  case  where  a  dissent  has 
been  sounded  in  a  narrow  place.  I  do  not  think  that  the  rule  was 
designed  for  narrow  waters  only  but  for  any  waters  where  an  at- 
tempt to  pass  would  involve  danger  oi  collision.  It  was  certainly  the 
duty  of  the  Luckenbach  to  signal  her  intention  and  to  receive  an  as- 
sent to  the  proposed  passing  and  the  duty  of  the  Staples  to  express 
a  dissent  when  she  became  aware  that  a  dangerous  manoeuvre  was 
being  attempted  by  the  Luckenbach.  No  signals  were  given  by  either 
vessel  until  just  before  the  collision  when  the  Staples  blew  alarm 
whistles.  The  Luckenbach  at  the  time  was  far  ahead  and  the  signals 
were  useless.  The  Luckenbach  was  clearly  in  fault  with  respect  to 
signals. 

To  recur  to  the  question  of  a  change  of  course,  I  find  the  facts  to 
be  that  upon  the  converging  courses,  the  tows  were  and  had  been  in 
danger  of  collision  for  some  little  time.  Originally  they  were  both 
N.  E.  by.  N.  It  was  the  duty  of  both  to  continue  such  course  until  a 
deviation  became  justifiable.  It  is  contended  by  the  Staples  that  ^he 
continued  that  course  until  she  reached  the  vicinity  of  the  Sand  Point 
Light,  when  she  changed  to  N.  E.,  bringing  Hog  Island  about  ahead, 
and  that  at  the  time  of  the  change  the  Luckenbach  was  still  astern 
of  the  Staples'  last  barge.  The  establishment  of  the  contention  is 
principally  dependent  upon  the  testimony  of  Fingliss  at  the  wheel  of 
die  Staples,  supported  by  the  statement  of  the  deckhand  in  the  pilot 
house,  who  said  he  did  not  look  for  3  or  4  minutes  after  Fingliss  told 
him  there  was  a  tow  coming  up  behind  and  then  the  Luckenbach  was 
about  abreast  of  the  second  barge. 
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The  statements  of  the  witnesses  for  the  Staples,  more  in  detail, 
'  were  as  follows : 

The  libellant  Almy,  the  master  of  the  Staples,  after  describing  the 
vessels  in  his  tow,  said  that  the  towing  bitts  on  the  tug  were  about 
15  feet  forward  of  the  after  line  of  the  house;  that  he  had  gone  off 
duty  at  12  o'clock  and  to  his  room  on  the  after  end  of  the  house ;  that 
the  entrance  thereto  was  through  a  room  on  the  port  side  aft;  that 
after  reaching  his  room  he  went  to  sleep  and  was  awakened  by  hear- 
ing several  sharp,  quick  blasts  of  the  whistle  and  got  up  and  ran  out 
to  see  what  was  the  matter;  that  he  saw  a  large  black  object,  which 
afterward  proved  to  be  the  West  Point,  a  little  on  his  port  quarter; 
that  he  looked  forward  without  seeing  anything  noticeable,  and  went 
around  the  stern  to  the  starboard  side  and  when  he  reached  there  a 
*'great  big  hawser"  came  over  the  starboard  quarter  and  struck  him  in 
the  small  of  the  back ;  that  previous  thereto  he  had  seen  that  the  tiller 
of  the  rudder,  which  was  visible  to  him  through  the  covering  grating, 
intended  for,  but  then  not  occupied  by,  the  Staples'  hawser,  was  hard 
to  starboard  directing  the  tug's  heading  to  the  port;  that  the  hawser 
knocked  him  down  and  then  carried  off  all  the  upper  works,  with  the 
mainmast  and  the  smokestack,  sweeping  from  aft  forward  and  carry- 
ing the  wreckage  to  the  port  side;  that  the  Sand  Point  Light,  at  the 
time,  was  abaft  the  tug ;  that  the  West  Point  after  getting  on  the  port 
quarter  passed  the  Staples  to  the  westward ;  that  the  blow  knocked  him 
unconscious  and  when  he  came  to  he  found  himself  way  over  on  the 
port  side;  that  the  steamer  Cretan  came  to  their  assistance  from  the 
port  side  and  afterward  picked  up  the  mate;  that  the  Luckenbach 
after  anchoring  its  tow  came  alpngside  and  took  him  to  Fall  River, 
where  he  was  taken  home  and  remained  about  5  weeks  uijider  a  physi- 
cian's care;   the  Staples  was  also  taken  to  Fall  River. 

The  libellant  Fingliss,  who  was  at  the  wheel,  said  he  had  already  ob- 
tained the  Fall  River  course  when  he  first  knew  of  the  approaching 
tow ;  that  the  Sand  Point  Light  was  then  slightly  abaft  his  beam  and 
after  he  changed  he  saw  the  tow  coming  at  the  stem,  the  Luckenbach 
then  not  having  lapped  the  last  barge  of  his  tow;  that  he  then  saw 
the  red  light  of  the  two  barges  in  tow  and  those  of  the  Luckenbach 
about  150  feet  away  from  his  tow;  that  the  other  tow  was  rapidly 
overtaking  him  and  getting  closer,  estimated  the  distance  at  100  feet 
to  the  westward  and  he  sent  his  deck  hand  out  to  hail  the  Luckenbach 
and  he  did  so  but  could  get  no  answer;  that  the  Luckenbach's  tow 
proceeded  on  and  seemed  to  be  crowding  him  so  he  starboarded  his 
wheel,  when  looking  back  he  saw  the  last  barge  of  the  other  tow  take 
a  sheer  across  the  bow  of  his  first  barge  and  he  hard  a  starboarded 
and  gave  from  10  to  16  rapid  blasts  of  his  whistle  but  the  collision 
happened  and  on  stepping  out  on  deck  on  the  starboard  side  he  felt 
the  hawser  against  his  legs  and  in  an  instant  he  went  overboard  back- 
ward to  port ;  that  he  saw  the  barge  going  by  to  the  eastward  of  the 
tug,  as  he  was  sustaining  himself  by  the  wreck  of  the  pilot  house; 
that  he  was  subsequently  picked  up  by  the  steamer  Cretan  after  having 
been  in  the  water  about  an  hour  and  a  half  and  found  that  he  was 
seriously  injured;  that  before  he  went  overboard  he  gave  a  last  glance 
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at  the  compass  and  found  the  tug  was*  heading  about  north,  having 
swung  from  N.  E. ;  that  he  was  then-  taken  to  Fall  River  by  the  Cretan 
and  left  there;  that  the  Luckenbach  crowded  upon  his  course  and 
his  first  barge  passed  40  or  50  feet  away.  On  cross  examination  he 
said  that  when  he  first  saw  the  tow,  he  saw  three  red  lights,  one  on  the 
tug  and  one  on  each  of  the  barges;  that  when  he  first  saw  the  other 
tow  it  was  about  100  feet  astern  of  his  tow ;  that  when  the  Luckenbach 
came  abreast  of  him,  he  judged  she  was  from  75  to  100  feet  away. 

The  deck  hand  testified  that  he  went  on  duty  at  12  o'clock  and  after 
spending  a  half  of  an  hour  taking  out  some  ashes,  he  went  to  the  pilot 
house  where  he  remained  until  the  accident  standing  on  the  port  side, 
while  the  mate  was  on  the  starboard  side;  that  after  the  course  was 
changed  at  Sand  Point  the  mate  looked  out  of  the  window  and  said 
"There  is  a  tow  coming  up  here";  that  he  did  not  look  behind  for 
three  or  four  minutes  after  the  mate's  remark,  then  he  looked  and  saw 
the  Luckenbach  was  at  about  the  second  barge  of  his  tow ;  that  when 
the  Luckenbach  was  abreast  of  his  tug,  under  orders  from  the  mate  he 
went  out,  hailed  the  Luckenbach  without  getting  an  answer  and  went 
back  to  the  pilot  house ;  that  the  first  barge  of  the  tow  got  very  close 
and  the  mate  changed  somewhat  to  the  port  under  a  starboard  wheel ; 
that  the  first  barge  passed  clear  40  or  50  feet  away  and  he  noticed  the 
second  barge  making  a  sheer  for  about  the  middle  of  his  hawser  and 
she  sheered  across  the  hawser  between  the  Staples  and  the  first  barge ; 
that  he  was  sent  back  to  cut  the  hawser ;  the  hawser  and  something  swept 
him  off  the  pilot  house  deck  to  the  main  deck ;  that  while  he  was  run- 
ning back  on  the  upper  deck  he  saw  the  West  Point  a  little  on  the  port 
quarter  of  the  Staples  aft ;  that  the  hawser  first  struck  the  stem  and' 
then  swept  forward;  that  when  he  saw  the  sheer  of  the  West  Point 
she  showed,  and  continued  to  show,  her  green  light.  The  mate  on 
being  recalled  for  further  cross  examination  said  that  when  he  noticed 
that  the  other  tow  was  lapping  he  did  not  think  there  was  going  to  be 
a  collision  but  that  it  was  doing  something  that  was  not  right. 

Another  witness  for  the  libellants  was  the  master  of  the  barge  Sagua, 
the  leading  barge  in  the  Staples'  tow.  He  said  that  when  about  abreast 
of  Sand  Point  Light,  he  saw  the  Luckenbach  astern  of  the  last  barge  in 
his  tow ;  that  the  tow  was  then  on  a  N.  E.  course  heading  for  the  light 
on  Hog  Island,  and  was  about  three-quarters  of  a  mile  off  Sand  Point, 
so  that  the  Luckenbach  could  very  easily  have  passed  on  the  port  side ; 
that  she  passed  on  the  starboard  side  not,  as  he  thought,  more  than  100 
feet  distant ;  that  the  first  barge  of  the  other  tow  was  nearer,  if  there 
was  any  difference,  than  the  tug;  that  when  the  Luckenbach  was  about 
opposite  the  Staples,  he  heard  some  one  on  the  Staples  calling  out  but 
could  not  hear  what  was  said ;  that  shortly  after  the  Luckenbach  pass- 
ed the  Staples,  the  former  began  to  haul  across  the  latter's  bow ;  that 
about  the  time  the  stern  barge  of  the  other  tow  was  abreast  she  was 
quite  close  so  that  the  witness  thought  she  was  going  between  his  barge 
and  the  Staples ;  that  he  instructed  one  of  his  crew  to  go  forward  and 
out  the  hawser  but  before  he  reached  there,  she  ran  into  the  hawser  and 
it  parted ;  that  the  West  Point  was  so  close  in  passing  that  she  seem- 
ed to  be  sheering  all  the  time;   that  he  saw  her  hawser  go  over  the 
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Staples  and  clean  her  off;  that  she  passed  on  the  port  side  of  the 
Staples  and  the-  Luckenbach  tow  kept  right  on ;  that  the  collision 
happened  when  they  were  one-third  to  one-half  way  between  the 
two  lights;  that  they  shortly  after  anchored,  and  later  pulled  in  tfie 
hawser  leading  from  her  bow ;  that  after  the  West  Point's  sheer,  the 
hawser  fell  loose  on  his  bow  and  it  was  found  to  have  been  parted 
and  stranded;  that  it  was  not  true  that  the  Staples  sheered  to  star- 
board and  crossed  the  Luckenbach's  hawser. 

Opposed  to  these  statements  is  the  testimony  of  the  master  and  the 
mate  of  the  Luckenbach,  and  the  master  of  the  West  Point. 

The  mate  at  the  wheel,  who  relieved  the  master  at  midnight,  said 
that  when  they  reached  a  point  off  Rose  Island,  he  noticed  a  number 
of  bright  lights  a  little  on  his  port  bow,  bearing  on  Sand  Point  so 
that  he  could  not  distinguish  the  light  there;  that  he  was  then  on  a 
course  of  N.  E.  by  N.  and  shortly  noticed  that  he  was  overtaking  the 
lights  and  began  to  pass  the  Staples'  tow  about  Fish  Rock,  just  above 
Gould  Island  and  about  a  half  of  a  mile  from  the  lower  end  of 
Prudence  Island,  the  Staples'  tow  then  J>eing  about  on  the  same  course 
that  he  was  pursuing;  that  he  was  passing  at  a  distance  of  100  to 
150  yards;  that  he  kept  the  same  course  until  he  was  about  .Dyers  Is- 
land, when  he  changed  %  point  to  the  eastward,  to  N.  E.  ^  N.,  to 
give  the  other  tow  plenty  of  room;  that  he  continued  on  that  course 
until  he  reached  Sand  Point,  when  the  Staples  was  about  abreast  of 
the  Luckenbach,  the  same  distance  off,  and  he  changed  back  and 
steadied  on  a  N.  E.  by  N.  course ;  thtt  he  shortly  after  called  the  mas- 
ter who  was  in  his  room  aft  of  the  wheel  house. 

The  master  said,  on  being 'called,  that  he  looked  out  of  a  win- 
dow in  the  after  part  of  his  room,  which  was  located  in  the  build- 
ing, on  the  upper  deck ;  that  this  building  contained  the  master's 
room  and  the  pilot  house;  that  he  saw  his  tow  coming  along,  the 
other  tow  and  Sand  Point  Light,  600  or  600  feet  below  him;  that 
his  tow  was  then  from  a  quarter  to  a  half  of  a  mile  off  shore ;  that 
his  own  tow  was  following,  reasonably  straight  behind,  the  first 
barge  showing  both  lights  and  the  stem  barge  the  green  light; 
that  the  Staples  was  then  about  abreast  of  his  head  barge  and  from 
100  to  160  yards  away;  that  the  tows  were  then  on  about  the  same 
course  and  no  danger  was  apparent;  that  his  attention  was  arrest- 
ed by  some  whistles  and  he  directed  the  mate  to  slow  down;  that 
he  then  went  into  the  pilot  house  to  take  charge  and  immediately 
upon  looking  out  of  the  window,  saw  nothing  of  the  lights  of  the 
Staples,  but  could  see  her;  that  he  did  not  hear  any  noise  or  crash 
and  did  not  know  anything  had  happened;  that  he  did  not  think 
there  had  been  a  collision,  and  could  hardly  account  for  the  tug  get- 
ling  so  much  under  the  Luckenbach's  stern  as  to  cover  up  her 
lights;  that  upon  going  back  he  found  what  proved  afterward  to  be 
one  of  the  Philadelphia  steamers,  the  Cretan,  swinging  a  search  light 
around,  next  was  the  Fall  River  steamer  swinging  her  search  light 
around,  and  next  he  was  hailed  by  some  one  on  the  Staples  who  said : 
"We  are  wrecked,  come  and  get  hold  of  us" ;  that  he  then  approached 
the  Staples  which  was  heading  about  west,  on  her  starboard  side,  on 
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account  of  wreckage  on  the  port  side ;  that  as  far  as  he  knew  it  was 
slack  water,  because  his  barges  which  had  been  anchored  heading 
up  stream,  did  not  swing  around;  that  he  should  say  that  the  colli- 
sion took  place  not  60  yards  above  Sand  Point;  that  the  master  of 
the  Staples  said  to  him,  that  he  did  not  know  how  it  could  happen 
unless  his  head  barge  took  a  rank  sheer  causing  the  Staples  to  sheer 
in  toward  the  Luckenbach's  tow,  that  he  had  had  trouble  with  the 
barge  since  leaving  Jersey  City,  she  was  a  heavy  barge  and  possibly 
something  of  that  kind  happened;  that  the  after  part  of  the  Staples 
was  all  covered  with  wreckage  while  the  forward  part  was  all  clear, 
the  masts  were  swept  from  starboard  to  port;  that  the  damage  had 
indicated  that  the  hawser  had  struck  on  the  starboard  side  somewhere 
about  the  forerigging;  that  his  speed  was  6  to  6^^  knots;  that  when 
he  came  into  the  pilot  house  the  boat  had  not  quite  reached  a  point 
where  it  was  usual  to  haul  around  to  the  westward  to  go  to  Provi- 
dence ;  that  point  of  changing,  from  N.  E.  by  N.  to  N.,  is  marked  by 
the  range  light  on  .  Bristol  Ferry  Point  with  Hog  Island.  On  his 
cross  examination,  it  appeared  that  he  testified  before  the  Local  In- 
spectors that  when  he  first  went  into  the  pilot  house  that  Sand  Point 
Light  was  a  quarter  of  a  mile  astern  of  abeam  of  the  Luckenbach, 
so  that  the  light  would  be  two  or  three  points  on  her  port  quarter  and 
a  good  half  or  three  quarters  of  a  mile  off. 

The  master  of  the  West  Point  said  he  came  on  watch  at  12  o'clock 
and  overtook  the  Staples  and  tow  on  the  way  up  toward  Prudence 
Island ;  that  another  man  was*at  the  wheel  and  apparently  steering 
correctly;  that  the  witness  was  on  duty  and  had  been  on  deck  till 
about  10  minutes  before  4  o'clock  at  which  time  they  began  to  over- 
lap the  other  tow  and  were  passing  it  about  150  yards  off;  that 
both  tows  were  heading  nearly  the  same,  "they  were  heading  in  a 
little  closer"  but  the  witness  did  not  think  there  was  any  danger  in 
the  situation  and  he  went  forward  underneath  the  top  deck  and  was 
there  until  he  heard  whistles,  when  he  ran  up  on  deck  and  saw  the 
other  tug  "almost  right  across  our  hawser"  and  saw  her  starboard 
light ;  that  it  appeared  to  him  that  she  was  already  in  contact,  heading 
to  the  starboard  of  the  Luckenbach  almost  across  her  bow;  that  he 
was  excited  but  saw  the  smoke-stack  and  mast  of  the  Staples  go  over 
the  side  and  she  drifted  down  to  the  starboard  of  the  Luckenbach: 
that  it  appeared  to  him  that  his  hawser  struck  the  Staples*  bow  and 
took  her  smoke-stack  and  mainmast  last;  that  when  he  came  up  "it 
seemed  that  our  head  barge  was  a  little  bit  on  our  starboard  bow 
*  *  *  about  half  a  point  as  near  as  I  could  judge  in  the  excite- 
ment"; that  when  he  came  out  he  thought  they  were  a  little  below 
Sand  Point  Light.  On  the  cross  examination  he  said  that  his  barge 
might  have  sheered  a  little  but  not  much ;  that  he  did  not  recollect 
having  testified  before  the  Inspectors  as  follows: 

"Q.  Did  your  barge  cross  over  between  the  Staples  and  her  first  barge?  A. 
Well,  that  I  don't  know;  it  might  probably  have  done  so,  she  must  have  I 
suppose." 

The  transcript  of  the  Inspectors'  minutes,  however,  showed  that  he 
did  so  testify. 
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Another  witness  for  the  claimants  was  the  master  of  the  barge 
Thomas,  the  leading  barge  in  the  Luckenbach's  tow.  He  said  that  he 
was  steering  his  barge  when  passing  the  Staples  and  tow  and  passed 
them  100  to  150  yards  away;  that  he  left  the  pilot  house  in  charge 
of  another  wheelsman  to  go  forward  to  arrange  about  anchoring  and 
then  he  saw  both  of  the  West  Point's  side  lights;  that  when  he^ 
reached  the  forecastle  head  he  heard  some  toots  from  the  Staples  and' 
looking  over  the  port  side  he  saw  only  two  green  lights,  close  to- 
gether, and  three  masthead  lights;  that  he  then  heard  some  cracking 
and  people  'hollering  and  then  all  the  lights  went  out  excepting  one 
green  light,  which  he  took  to  be  on  the  West  Point. 

It  will  be  noticed  that  the  Luckenbach's  testimony  shows  that 
while  the  tows  were  passing,  she  changed  half  a  point  to  the  eastward 
to  give  the  other  tow  plenty  of  room;  that  when  in  passing  the  tugs 
were  about  abreast  and  she  changed  back  to  her  former  course; 
that  when  the  master  looked  astern  the  first  barge  was  showing  both 
lights  to  him;  while  the  last  barge  was  showing  her  green  only; 
that  he  next  saw  the  lights  of  his  barges  and  the  Staples  all  crowded 
together;  that  the  master  of  the  West  Point  noticed  that  the  tows 
were  getting  closer  while  on  their  general  courses;  and  he  admitted 
that  he  was  excited  when  making  his  observations. 

I  think  that  the  preponderance  of  the  testimony  is  decidedly  in  favor 
of  the  contention  of  the  libellants  that  there  was  no  change  of  course 
on  the  part  of  the  Staples  after  the  Luckenbach  commenced  her  en- 
deavor to  pass  to  the  starboard.  Whether  there  was  any  change  on 
the  part  of  the  Luckenbach  other  than  from  N.  E.  %  N.  to  N.  E.  by 
N.,  described  above,  is  not  so  clear,  but,  in  any  event,  that  change 
was  enough  to  bring  the  tow  of  the  Luckenbach  in  dangerous  prox- 
imity to  the  Staples  and  the  former  should  be  condemned  for  close 
shaving  as  well  as  for  the  change  of  course  just  mentioned.  She 
was  also  in  fault  for  not  giving  a  signal  when  overtaking  and  for 
proceeding  without  'an  assent  to  a  proposed  method  of  passing. 

It  is  not  contended  that  the  Luckenbach  had  a  lookout.  It  is  not 
necessary,  however,  to  go  beyond  the  foregoing  to  establish  faults 
on  her  part  but  it  is  probable  that  such  faults  were  not  the  sole 
causes  of  the  disaster,  because  it  is  likely  that  unless  the  West  Point 
sheered  to  port,  the  change  to  port  on  the  part  of  the  Staples  would 
have  avoided  the  collision,  but  all  efforts  in  the  extremity  were  ren- 
dered useless  by  the  sheer  of  the  West  Point.  It  is  impossible  to  de- 
termine the  extent  of  such  sheer,  as  that  would  depend  upon  the  dis- 
tance the  tows  were  apart,  and  the  estimates  vary  from  75  feet  to  450 
feet,  but  it  appears  it  was  sufficient,  in  connection  with  the  close  shav- 
ing of  the  Luckenbach  to  produce  the  collision.  The  testimony  on 
the  part  of  the  Staples  that  the  West  Point  sheered  considerably 
is  confirmed  by  the  statements  of  the  master  of  the  Luckenbach,  and 
of  the  master  of  the  Thomas,  who  said  they  saw  the  West  Point's 
p;reen  light  immediately  prior  to  the  collision.  The  latter  said  that 
it  was  the  only  light  of  those  previously  seen  that  appeared  after 
the  collision. 

There  will  be  a  decree  in  favor  of  the  libellants  against  the  Lucken- 
bach and  West  Point,  with  an  order  of  reference. 
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In  re  TUPPBR. 
(DlBtrlct  Court,  N.  D.  New  York.    July  17, 1906.) 

1.  JuDOiCBNT— LiKN— Real  Instate. 

UDder  the  New  York  law,  a  judgment  becomes  a  lien  on  real  estate  mi 
the  date  It  Is  docketed  In  the  county  where  the  real  estate  Is  situated 
and  remains  a  lien  for  10  years,  irrespective  of  the  issuance  of  an-  execu- 
tion, a  levy,  sale,  or  advertised  sale. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  30,  Judgment,  $  1332.1 

2.  Bankruptcy— Acts  of  Bankbuptoy— Petition. 

A  petition,  charging  that  defendant  had  transferred  her  interest  in 
certain  real  estate  by  way  of  security  by  permitting  a  judgment  to  be 
docketed  against  her  in  the  county  where  the  real  estate  was  situated,  was 
insufficient,  without  an  allegation  that  this  was  done  with  intent  to 
hinder,  delay,  or  defraud  her  creditors  or  any  of  them ;  the  act  of  bank- 
ruptcy defined  by  Bankr.  Act  July  1, 1898,  c.  541,  §  3,  subd.  1, 30  Stat  545  (U. 
S.  Comp.  St  1901,  p.  3422),  declaring  that  a  transfer  of  property  with  int^t 
to  hinder  delay  or  defraud  creditors  shall  constitute  an  act  of  banluruptcy. 

[Ed.  Note. — For  cases  in  point  see  Gent  Dig.  vol.  d»  Bankruptcy,  |  118.1 

S.   SaICS— PBSrEBBNOB. 

A  bankruptcy  petition,  charging  that  defendant  transferred  her  interest 
in  certain  property  by  way  of  security  by  permitting  a  judgment  to  be 
docketed  against  it,  but  failing  to  allege  that  this  was  done  by  defendant 
with  intent  to  prefer  the  judgment  creditors,  did  not  charge  an  act  of 
bankruptcy,  under  Bankr.  Act  July  1,  1898,  c.  541,  §  3,  subd.  2,  30  Stat  545 
(U.  S.  Comp.  St  1901,  p.  3422),  declaring  that  a  transfer  by  a  debtor, 
while  insolvent,  of  any  portion  of  his  property  with  intent  to  prefer  such 
creditors  over  other  creditors,  shall  constitute  an  act  of  bankruptcy. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  6,  Bankruptcy,  $  118.1 

4.  Same— "Preference"—* 'Transfer." 

Bankr.  Act  July  1.  1898,  c.  541,  8  60,  30  Stat  562  (U.  S.  Comp.  St  1901, 
p.  3445),  declares  that  a  person  shall  be  deemed  to  have  given  a  "prefer- 
ence," if,  being  insolvent,  he  has,  within  four  months  before  the  filing  of 
the  petition,  or  after  the  filing  of  the  petition  and  before  adjudication, 
procured  or  suffered  a  judgment  to  be  entered  against  himself  in  favor  of 
any  person  or  made  a  transfer  of  any  of  his  property,  the  effect  of  which 
will  be  to  enable  one  creditor  to  obtain  a  greater  percentage  of  his  debt 
than  other  creditors  of  the  same  class.  Section  1,  subd.  25  (30  Stat  545 
[U.  S.  Comp.  St.  1901,  p.  3420]),  declares  that  a  'transfer"  shall  include 
the  sale  and  every  other  and  different  mode  of  disposing  of  or  parting 
with  property  or  the  possession  of  property  absolutely  or  conditionally  as 
a  payment,  pledge,  mortgage,  gift,  or  security.  Section  3,  subd.  3  (30 
Stat.  5406  [U.  S.  Comp.  St.  1901,  p.  3422]),  provides  that  a  person  shall 
commit  an  act  of  bankruptcy  if  he  has  suftered  or  permitted  any  creditor 
to  obtain  a  preference  through  legal  proceedings  and  not  having,  at  least 
five  days  before  a  sale  or  final  disposition  of  any  property  affected  by 
such  preference,  vacated  or  discharged  the  same.  Held,  that  where  a 
debtor,  while  insolvent  permitted  certain  creditors  to  recover  and  docket 
a  judgment  against  her  in  the  county,  in  which  she  had  an  equity  in  real 
estate,  and  such  judgment  was  permitted  to  remain  a  lien  untU  one  day 
before  the  expiration  of  four  months  from  the  date  it  was  so  docketed, 
and  on  the  expiration  of  such  time  it  would  have  become  an  absolute  se- 
curity for  the  debt,  it  constituted  a  preference  and  an  available  act  of 
bankruptcy. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  voL  6^  pp. 
5498-5490;    vol.  8,  pp.  7759.  7004-7070,  7819.] 

5.  Same— **FiNAL  Disposition." 

Bankr.  Act  July  1,  1898,  I  3,  subd.  3,  c.  541,  30  Stat  546  (U.  S.  Comp. 
8t  1901,  p.  3422),  provides  that  a  person  shall  have  committed  an  act  of 
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l>aiifn]ptcy  by  having  suffered  or  permitted,  while  Insolvent,  any  creditor 
to  obtain  a  preference  by  legal  proceeding  and  not  having  at  least  five 
days  before  a  sale  or  final  disposition-  of  any  property  affected  by  such 
preference  vacated  or  discharged  It  Held,  that  the  term  "final  disposi- 
tion/' as  so  used,  did  not  mean  a  gift  of  the  property  to  some  third 
person  or  a  voluntary  transfer  to  the  creditors  in  satisfaction  of  a  prefer- 
ential Judgment,  but  Included  every  other  method  than  that  specified  of 
passing  the  control  and  dominion  of  the  property  of  the  insolvent  debtor 
to  another  or  others  either  absolutely  or  as  security  to  the  preferred 
creditor  to  the  exclusion  of  his  other  creditors. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  3,  p. 
2798.] 

Geo.  S.  Raley,  for  bankrupt. 
Henry  W.  Williams,  for  creditor, 

RAY,  District  Judge.  About  March  7,  1908,  and  prior  to  March 
8,  1908,  the  First  National  Bank  of  Glens  Falls,  N.  Y.,  a  creditor  of 
the  above-named  Abbie  Tupper  to  the  amount  of  $2,987,  besides  in- 
terest, filed  a  petition  in  involuntary  bankruptcy  against  her  praying 
that  she  be  adjudged  a  bankrupt. 

The  petition  sets  out  all  necessary  facts  with  sufficient  detail  and  ex- 
actness, unless  it  be  that  it  fails  to  charge  an  act  of  bankruptcy.  The 
alleged  bankrupt  interposes  a  demurrer  challenging  the  sufficiency  of 
this  allegation,  which  is  as  follows : 

"(7)  That  within  four  months  preceding  the  date  of  the  filing  of  this  peti- 
tion, viz.,  on  the  8th  day  of  November,  1907,  the  said  Abbie  Tupper.  while 
insolvent,  committed  an  act  of  bankruptcy,  in  that  she  did,  on  said  date, 
'suffer  and  permit  the  said  Pardo  &  Hogan  to  obtain  a  preference  through  legal 
proceedings,  and  did  not,  at  least  five  days  before  the  final  disposition  of 
the  property  affected  by  such  preference,  vacate  or  discharge  said  preference. 
That  said  Abbie  Tupper,  at  said  time,  was  and  now  is  the  owner  of  a  house  and 
lot  at  No.  122  Grandall  street,  In  the  vUlage  of  Glens  Falls,  of  the  reasonable 
worth  and  value  of  $2,506  Incumbered  only,  prior  to  said  date,  by  a  mortgage 
of  $1,500,  leaving  an  equity  owned  by  said  Abbie  Tupper,  in  said  real  estate, 
of  $1,000.  That  on  said  8th  day  of  November,  1907,  the  said  James  Pardo  and 
Daniel  J.  Hogan  recovered  a  judgment  in  the  Supreme  CJourt  of  the  state  of 
New  York  for  the  county  of  Warren,  In  which  county  said  real  property  Is 
located,  and  that  the  said  Judgment  roll  in  said  action  was  duly  filed  in  the 
Warren  county  clerk's  office,  and  said  Judgment  duly  docketed  therein,  on 
said  day.  And  that,  under  the  'laws  of  the  state  of  New  York,  the  said  Judg- 
ment thereupon  became  a  lien  against  the  aforesaid  real  estate,  viz.,  the  equity 
of  said  Abbie  Tupper  In  the  said  property  at  No.  122  Grandall  street.  Glens 
Falls,  N.  Y. 

"(8)  That  said  Judgment  of  Pardo  &  Hogan  has  not  been  paid,  satisfied, 
vacated,  or  discharged.  That  the  same  constitutes  an  illegal  and  unlawful 
preference  in  bankruptcy,  in  favor  of  said  Pardo  and  said  Hogan,  of  the 
property  of  said  Abbie  Tupper,  and  to  the  detriment  of  your  petitioner.  And 
that  such  preference  will  become  absolute,  and  will  be  unavoidable  by  a 
trustee  in  bankruptcy  on  the  8th  day  of  March,  1908,  unless  this  petition 
Is  filed  between  said  date  and  five  days  previous  thereto." 

The  act  of  bankruptcy  charged  is :  That  on  the  8th  day  of  Novem- 
ber, 1907,  the  said  Abbie  Tupper,  while  insolvent,  suffered  and  per- 
mitted James  Pardo  and  Daniel  J.  Hogan,  creditors,  constituting  the 
firm  or  copartnership  of  Pardo  &  Hogan,  to  obtain  a  preference 
through  legal  proceedings  and  did  not,  at  least  five  days  before  the 
final  disposition  of  the  property  affected  by  such  preference,  vacate 
or  discharge  such  preference;   that  said  Abbie  Tupper  then  was  and 
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still  is  the  owner  of  a  house  and  lot  in  Glens  Falls,  Warren  county, 
N.  Y.,  worth  $2,500,  then  incumbered  by  a  mortgage  of  $1,500, 
leaving  her  equity  thereon  of  $1,000;  that  on  the  said  8th  day  of 
November  1907,  the  said  Pardo  &  Hogan  recovered  a  judgment  in 
the  Supreme  Court  of  the  state  of  New  York  against  said  Abbie  Tup- 
per  and  duly  filed  the  judgment  roll  and  docketed  said  judgment  in 
the  county  of  Warren,  N.  Y.,  where  said  real  estate  is  situated,  and 
such  judgment  thereupon  on  such  day  became  a  lien  on  such  real  es- 
tate; that  the  said  judgment  has  not  been  paid,  satisfied,  vacated,  or 
discharged;  that  the  same  constitutes  an  unlawful  preference,  in 
bankruptcy,  by  way  of  a  lien  in  favor  of  said  Pardo  &  Hogan  upon 
the  property  of  the  alleged  bankrupt  to  the  detriment  and  injury  of 
the  petitioner;  and  that  such  lien  would  become  absolute  and  un- 
avoidable by  a  trustee  in  bankruptcy  March  8,  1908. 

There  is  no  allegation  in  the  petition  that  an  execution  has  been 
issued  on  such  judgment  and  returned  unsatisfied,  or  that  any  execu- 
tion has  been  issued,  or  any  levy  made  on  such  property,  or  that  it 
has  been  advertised  for  sale  on  execution,  or  that  any  attempt  has 
been  made  to  enforce  such  judgment.  Under  the  laws  of  the  state  of 
New  York,  such  a  judgment  becomes  a  lien  on  real  estate  on  the  day 
of  its  docket  in  the  county  where  the  real  estate  is  situated,  and  re- 
mains a  lien  for  10  years,  entirely  irrespective  of  the  issuance  of  an 
execution,  a  levy,  or  a  sale,  or  an  advertised  sale. 

By  section  60  of  the  bankruptcy  act  (Act  July  1,  1898,  c.  541,  30 
Stat.  562  [U.  S.  Comp.  St.  1901,  p.  3445]): 

"A  person  shall  be  deemed  to  have  given  a  preference  if,  being  Insolvent, 
he  has,  within  four  months  before  the  filing  of  the  petition,  or  after  the  filing 
of  the  petition  and  before  adjudication,  procured  or  suffered  a  judgment  to  be 
entered  against  himself  in  favor  of  any  person,  or  made  a  transfer  of  any  of 
his  property,  and  the  efiTect  of  the  enforcement  of  such  judgment  or  transfer 
will  be  to  enable  any  one  of  his  creditors  to  obtain  a  greater  percentage  of  his 
debt  than  any  other  of  such  creditors  of  the  same  class." 

That  the  enforcement  of  this  judgment  against  this  judgment 
debtor  will  have  this  effect  is  not  questioned,  and,  indeed,  it  cannot 
be.  That  Tupper  has  given  a  preference  is  very  clear,  for  she  has  suf- 
fered a  judgment  to  be  entered  against  herself  in  favor  of  these  cred- 
itors. 

By  subdivision  25  of  section  1  of  the  act : 

**Transfer  shall  include  the  sale  and  every  other  and  different  mode  of  dis- 
posing of  or  parting  with  property,  or  the  possession  of  property,  absolutely 
or  conditionally,  as  a  payment,  pledge,  mortgage,  gift  or  security." 

It  follows  that  allowing  a  judgment  to  be  taken  and  docketed,  there- 
by creating  a  lien  and  a  security  for  the  debt,  may  constitute  a  trans- 
fer, for  it  would  be  or  might  be  a  disposition  of  real  property  by  way 
of  security.  Aside  from  the  mode  of  enforcement  and  the  right  to 
redeem  after  a  sale  and  the  time  of  redemption,  it  is  in  New  York  just 
as  effectual  by  way  of  security  for  a  debt  as  a  recorded  mortgage. 
It  constitutes  a  Hen  on  the  property  good  as  against  all  claims,  ex- 
cept purchase  money  and  unrecorded  mortgages  given  in  good  faith 
and  for  a  valuable  consideration  whether  execution  is  issued  or  not. 
It  follows  that  a  debtor  may  give  his  creditor  security  on  his  real  es- 
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tate  by  allowing  and  permitting  him  to  obtain  and  docket  a  judgment, 
within  the  meaning  of  the  bankruptcy  act.  Section  3  of  the  act  defines 
and  enumerates  '^cts  of  bankruptcy."  Even  if  Tupper  has  trans- 
ferred her  interest  in  this  real  estate  by  way  of  security  by  permitting 
this  judgment,  there  is  no  allegation  that  it  was  done  with  intent  to 
hinder,  delay,  or  defraud  her  creditors  or  any  of  them.  Hence  the 
petition  does  not  charge  the  first  act  of  bankruptcy  enumerated  in  the 
act.  So  if  she  has  transferred  her  interest  in  this  property  by  way  of 
security  by  permitting  this  judgment  and  lien,  there  is  no  allegation 
in  the  petition  that  it  was  done  with  intent  to  prefer  Pardo  &  Hogan 
over  her  other  creditors.  Hence  the  second  act  of  bankruptcy  is  not 
alleged.  There  can  be  no  pretense  that  either  the  fourth  or  fifth  act 
of  bankruptcy  is  alleged. 
The  third  act  of  bankruptcy  reads: 

"Haying  suffered  or  permitted,  while  insolvent,  any  creditor  to  obtain  a 
preference  through  legal  proceedings,  and  not  having  at  least  five  days  he- 
fore  a  sale  or  final  disposition  of  any  property  affected  by  such  preference 
vacated  or  discharged  such  preference." 

This  act  of  bankruptcy  is  not  committed  by  suffering  or  permitting, 
while  insolvent,  a  creditor  to  obtain  a  preference  through  legal  pro- 
ceedings merely.  The  act  of  bankruptcy  is  not  committed  until  the 
person  suffering  or  permitting  the  obtaining  of  the  preference  by  legal 
proceedings,  suit,  and  judgment  has  failed  "at  least  five  days  before 
a  sale  or  final  disposition  of  any  property  affected  by  such  preference 
to  vacate  or  discharge  such  preference."  It  has  been  held  that  this. 
act  of  bankruptcy  is  not  committed  until  a  sale  is  at  least  advertised 
or  the  property  affected  by  the  preference  is  to  be  finally  disposed  of 
and  the  fifth  day  prior  to  the  proposed  sale  or  proposed  final  disposi- 
tion of  the  property  affected  has  arrived.  In  the  case  of  personal 
property,  a  sale  or  proposed  sale  on  execution  issued  on  a  judgment 
is,  of  course,  the  sale  or  final  disposition  intended,  ajs  there  is  no 
right  of  redemption.  In  the  case  of  real  estate,  an  advertised  sale  on 
execution  or  an  actual  sale  would,  in  my  judgment,  be  a  final  dis- 
position, notwithstanding  there  js  a  right  of  redemption.  In  the  case 
of  real  property,  under  the  law  of  the  state  of  New  York  the  docketed 
judgment  becomes  an  absolute  lien  so  soon  as  docketed  in  the  county 
where  the  real  property  is  situated  and  is  "a  disposition  of  the  proper- 
ty," in  a  sense,  for  it  has  been  by  operation  of  law  pledged  as  a 
security  for  the  debt  or  amount  of  the  judgment;  but  under  the  terms 
of  the  bankruptcy  act  such  a  lien,  such  a  disposition  of  the  real  prop- 
erty, does  not  become  final  until  the  expiration  of  four  months  from 
its  docketing  in  the  county  where  the  real  property  is  situated.  In 
this  case,  under  the  provisions  of  the  bankruptcy  act,  the  real  prop- 
erty affected  by  the  preference,  judgment  suffered  and  permitted, 
would  not  have  passed  absolutely  under  the  lien  of  this  judgment, 
and  so  have  been  finally  disposed  of  as  security  for  the  debt  until 
March  8,  1908.  On  the  7th  of  March,  1908,  the  petition  was  filed. 
This  real  property  affected  by  this  judgment,  this  preference — for  it 
was  such  and  made  so  by  section  60a  of  the  act — was  to  be  effectually 
and  finally  disposed  of  so  far  as  the  alleged  bankrupt  was  concerned, 
•    163  F.— 49 
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aside  from  the  right  to  redeem  from  the  lien  by  payment  thereof, 
on  the  8th  day  of  March,  1908,  by  operation  of  law.  An  execution 
and  levy  and  an  advertised  sale  thereunder  were  wholly  unnecessary  to 
a  final  disposition  of  this- property.  On  the  8th  day  of  March,  1908, 
but  for  the  filing  of  the  petition  in  bankruptcy,  the  real  property 
would  have  passed  irrevocably  and  absolutely  under  the  lien,  and,  as 
Tupper  had  become  and  was  insolvent,  it  was  not  in  her  power  to 
pay  or  discharge  it.  As  to  the  effect  of  this,  see  Scheuer  v.  Smith, 
etc.,  112  Fed.  407,  50  C.  C.  A.  312. 

Not  so  with  personal  property,  for  there  there  is  no  lien  until  execu- 
tion is^ssued  and  generally  levy  made,  and,  even  then,  the  lien  ceases  if 
within  definite  periods  a  sale  is  not  advertised,  and  hence  there  is  no 
final  disposition  of  such  property  proposed  until  the  same  is  advertised 
for  sale. 

It  seems  to  me  that  effect  is  to  be  given  to  the  words  "or  final  dis- 
position of  any  property  affected  by  such  preference."  "Final  dis- 
position" is  not  a  gift  of  the  property  to  some  third  person  or  a  vol- 
untary transfer  to  the  creditor  in  satisfaction  of  the  preferential  judg- 
ment, as  that  would  be  merely  a  sale  in  payment.  Congress  had  in 
mind,  when  it  enacted  this  law,  the  fact  that  there  are  different  ways 
or  modes  of  disposing  of  property,  of  enforcing  executions,  judg- 
ments, and  liens,  and  it  referred  to  the  ordinary  method  of  disposition 
by  way  of  sale,  and  then  used  the  words  "or  final  disposition"  to  cover 
every  other  method  of  passing  the  control  and  dominion  of  the  prop-  ' 
erty  from  the  debtor,  insolvent  person,  to  another  or  to  others  either 
absolutely  or  as  securitv  to  the  preferred  creditor  to  the  exclusion  of 
his  other  creditors.  Tne  purpose  of  the  law  is  that  no  one  creditor 
shall  be  preferred  over  the  others  by  an  insolvent  person,  but  that 
all  creditors  shall  share  equally  except  as  to  honest  liens  created  more 
than  four  months  prior  to  the  filing  of  a  petition  in  bankruptcy.  It 
was  not  intended  that  a  creditor  should  obtain  a  lien  on  all  the  real 
estate  of  an  insolvent  person  by  a  judgment  filed,  and  docketed,  and 
then  lie  still,  without  issuing  execution  or  making  a  levy  and  advertis- 
ing the  property  for  sale  for  four  months  and  until  such  judgment  had 
become  unimpeachable  under  the  bSmkruptcy  act  or  otherwise,  there- 
by gaining  a  preference,  an  absolute  security  for  the  debt,  and  it  might 
be  to  the  extent  of  the  entire  property  of  the  insolvent  person,  and  thus 
excluding  other  creditors  from  any  share  in  the  estate.  It  has  been 
held  that  an  advertised  or  even  a  proposed  sale  is  not  in  all  cases  nec- 
essary under  subdivision  3  of  section  3.  In  re  Harper  (D.  C.)  105 
Fed.  900,  5  Am.  Bankr.  Rep.  567;  In  re  Miller  et.  al.  (D.  C.)  5  Anu 
Bankr.  Rep.  140,  104  Fed.  764 ;  Scheuer  v.  Smith  &  Montgomery  Book 
etc.,  Co.,  7  Am.  Bankr.  Rep.  384,  112  Fed.  407,  50  C.  C.  A.  312. 

In  Re  Miller  et  al.,  supra,  judgment  was  obtained  and  execution 
issued.  The  personal  property  of  the  judgment  debtor  was  then  sub-^ 
ject  to  a  lien  and  bound  by  the  judgment.  Code  Civ.  Proc.  N.  Y.  §§* 
1405,  1410.  The  insolvent  person,  alleged  bankrupt,  on  being  question- 
ed as  to  his  property,  informed  the  sheriff  that  a  third  person  had 
money  belonging  to  him,  and  a  part  of  that  money  was  paid  over  by 
such  person  to  apply  on  the  judgment  and  was  so  applied.  No  levy 
was  made  and  no  sale  was  advertised.    A  part  of  the  property  of  the 
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insolvent  passed  to  the  judgment  creditor  however.  It  was  a  final  dis- 
position of  property  affected  by  the  preference.  Here  the  real  prop- 
erty of  Tupper,  but  for  the  filing  of  the  petition  in  bankruptcy,  would 
have  passed  absolutely  under  the  lien  of  the  judgment  the  next  day, 
March  8,  1908.  It  would  have  been  finally  disposed  of  so  far  as  the 
petitioner  and  other  creditors  of  Tupper  were  concerned.  Nothing 
but  an  adjudication  in  bankruptcy  will  save  it  from  that  lien  and  a  dis- 
position thereof  thereunder  for  the  sole  benefit  of  Pardo  &  Hogan. 
In  the  eye  of  the  law  of  the  state  of  New  York,  it  is  the  property  of 
Pardo  &  Hogan  for  the  satisfaction  of  and  to  the  extent  of  their  debt. 

In  Re  Harper,  supra,  judgment  was  entered  and  execution  issued, 
but  no  levy  was  made  or  sale  advertised.  Garnishment  proceedings 
were  commenced  to  reach  property  in  the  hands  of  a  third  person  be- 
longing to  the  alleged  bankrupt.  The  garnishee  filed  an  answer  ad- 
mitting $3,255.78  due  Harper.  Under  the  practice  in  Illinois,  the 
garnishee  could  turn  over  to  the  judgment  creditor  so  much  df  this 
amount  as  might  be  necessary  to  pay  the  judgment.  Held,  that  an 
act  of  bankruptcy  had  been  committed  under  subdivision  3  of  section 
3.  The  money  had  not  been  turned  over,  but  such  proceedings  had 
been  had  that  an  absolute  lien  thereon  had  been  created.  But  for  the 
filing  of  a  petition  in  bankruptcy,  the  money  in  the  hands  of  the  gar- 
nishee would  have  gone  in  satisfaction  of  the  judgment  provided  the 
judgment  debtor  did  not  pay  it.  It  is  this  cAse  in  principle.  Here, 
but  for  the  bankruptcy  proceedings,  the  land  or  its  proceeds  will  go 
to  the  judgment  creditor  if  the  judgment  debtor  does  not  pay  it.  But 
he  is  insolvent,  as  the  petition  alleges  and  the  demurrer  concedes,  and 
cannot  discharge  the  lien  without  applying  his  other  property,  if  any, 
to  the  pa)mient  of  this  preference,  or  borrowing  the  money.  It  was 
possible  and  easy  for  Tupper  to  vacate  or  discharge  the  preference  ob- 
tained by  the  docketing  oi  this  judgment.  All  she  had  to  do,  being  in- 
solvent, was  to  file  a  voluntary  petition  in  bankruptcy  and  the  judg- 
ment would  fall  under  sections  67c  and  67f  and  60b.  The  material 
parts  read: 

"(c)  A  lien  created  by  or  obtained  In  or  pursuant  to  any  suit  or  proceeding 
at  law  or  in  equity,  Includlntr  an  attachment  upon  mesne  process  or  a  Judg- 
ment by  confession,  which  was  begun  against  a  person  within  four  months 
before  the  filing  of  a  petition  In  bankruptcy  by  or  against  such  person  shall 
be  dissolved  by  the  adjudication  of  such  person  to  be  a  bankrupt  if  (1)  it 
appears  that  said  lien  was  obtained  and  permitted  while  the  defendant  was 
insolvent  and  that  its  existence  and  enforcement  will  work  a  preference,  or 
(2)  the  party  or  parties  to  be  benefited  thereby  had  reasonable  cause  to  be- 
lieve the  defendant  was  Insolvent  and  in  contemplation  of  bankruptcy,  or  (3) 
that  such  lien  was  sought  and  permitted  in  fraud  of  the  provisions  of  this  act. 

'*(f)  That  all  levies,  judgments,  attachments,  or  other  liens,  obtained  through 
legal  proceedings  against  a  person  who  is  insolvent,  at  any  time  within  four 
months  prior  to  the  filing  of  a  petition  in  bankruptcy  against  him,  shall  be 
deemed  null  and  void  in  case  he  is  adjudged  a  bankrupt,  and  the  property 
affected  by  the  levy,  judgment,  attachment  or  other  lien  shall  be  deemed 
wholly  discharged  and  released  from  the  same,  and  shall  pass  to  the  trustee 
as  a  part  of  the  estate  of  the  bankrupt,  unless  the  court  shall,  on  due  notice, 
order  that  the  right  under  such  levy,  judgment,  attachment,  or  other  lien 
shall  be  preserved  for  the  benefit  of  the  estate ;  and  thereupon  the  same  may 
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pass  to  and  shall  be  preserved  by  the  trustee  for  the  benefit  of  the  estate  as 
aforesaid." 

Section  60b: 

"If  a  bankrupt  shall  have  given  a  preference,  and  the  person  receiving  It, 
or  to  be  benefited  thereby,  or  his  agent  acting  therein,  shall  have  had  reason- 
able cause  to  believe  that  it  was  intended  thereby  to  give  a  preference,  it  shall 
be  voidable  by  the  trustee,  and  he  may  recover  the  property  or  its  value 
from  such  person.  And,  for  the  purpose  of  such  recovery,  any  court  of  bank- 
ruptcy, as  hereinbefore  defined,  and  any  state  court  which  would  have  had 
Jurisdiction  if  bankruptcy  had  not  Intervened,  shall  have  concurrent  Juris- 
diction." 

See  Wilson  v.  Nelson,  183  U.  S.  196,  197,  22  Sup.  Ct  74,  46  L. 
Ed.  147. 

This  she  did  not  do  and  has  not  done.  She  has  by  such  nonaction 
assented  to  the  judgment  and  preference.  The  fair  inference  is  that 
she  assents  to  the  lien  and  desires  to  aid  and  take  part  in  preferring 
these  creditors  oven  her  other  creditors.  It  may  be  a  fair  inference 
that  she  has  "transferred"  while  insolvent  by  way  of  security,  in  one 
of  the  modes  referred  to  in  subdivision  25  of  section  1,  this  real  prop- 
erty to  these  judgment  creditors  with  intent  to  prefer  such  creditors 
over  her  other  creditors.  May  not  her  intent  to  prefer  by  this  mode 
of  transfer  and  the  intent  of  Pardo  &  Hogan  to  obtain  and  receive 
and  retain  a  preference  be  fairly  inferred?  It  is  not  necessary,  under 
subdivision  3  of  section  3,  that  Tupper  should  have  done  affirmative 
acts,  and,  even  under  subdivision  2,  mere  silent  acquiescence  and  fail- 
ure to  act  while  the  property  is  being  transferred  by  legal  proceedings 
may  be  sufficient.  I  have  not  deemed  it  necessary  to  refer  to  the  nu- 
merous cases  where  a  sale  of  personal  property  was  involved,  and 
where  it  was  held  that,  usually,  an  execution,  levy,  and  advertised  sale 
is  essential.    Those  cases  do  not  govern  this. 

While  I  am  of  the  opinion  that  an  act  of  bankruptcy  is  charged  in 
this  petition,  the  petitioner,  if  so  advised,  may  file  an  amended  peti- 
tion, nunc  pro  tunc,  setting  up  these  acts  and  charging  the  first,  second, 
and  third  acts  of  bankruptcy  so  as  to  cover  the  entire  case  in  all  its 
phases. 

The  demurrer  is  overruled,  with  the  privilege  of  amending,  as 
suggested. 


UNITED  STATES  V.  GIORDANI. 

(Circuit  Court,  S.  D.  New  Yorlc.    June  1,  190&) 

1.  Shipping — Statutoby  Reoulation— Cabbiage  op  Dangeboub  Substaivcbs. 
Bev.  St.  §  4476  (U.  S.  Comp.  St  1901,  p.  3052),  making  it  a  miadeuieanor 
to  pack  or  put  up  for  shipment  or  to  knowingly  sliip  or  attempt  to  ship  on 
*  vessels  any  gunpowder  or  other  dangerous  substances  enumerated,  un- 
less packed  and  marked  as  required  by  the  preceding  section,  construed  In 
connection  with  the  other  cognate  sections  of  the  statute,  and  especially 
section  4400  as  amended  in  1882  and  1805  (Act  Aug.  7,  1882,  c.  441,  22  Stat 
346,  and  Act  March  1,  1895,  a  146,  28  Stat.  609  [U.  S.  Comp.  St  1901,  p. 
3015]),  applies  to  shipments  on  foi^eigu  private  steam  vessels  carrying  put- 
■engers  from  ports  of  the  United  States  to  any  other  place  or  country. 
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2.  8AicB~Ck>NflrrBucTioN  and  Scope  of  Statuti. 

Rev.  St  §§  4475, 4476  (U.  S.  Oomp.  St  1901,  p.  S0519.  relating  to  the  pack* 
ing  for  shipment,  shipment,  or  delivery  to  a  vessel  as  stores  of  gunpowder  or 
other  dangerous  substances,  .were  enacted  in  the  exercise  by  Congress  of 
its  constitutional  power  to  regulate  foreign  and  interstate  commerce,  and 
are  applicable  only  to  shipments  or  intended  shipments  on  vessels  engaged 
in  such  commerce. 

3.  Sams— GnzTFOw  DEB. 

The  provisions  of  such  sections  relating  to  the  packing  and  shipment  of 
gunpowder  include  within  their  meaning  metallic  cartridges  containing 
gunpowder. 

On  Demurrers  to  Indictments  and  Motions  to  Quash. 

Henry  L.  Stimson  (GoWthwaite  H.  Dorr  and  Phillips  Moore,  of 
counsel),  U.  S.  Atty. 

Perry  Allen,  for  defendant. 

CHATFIELD,  District  Judge.  The  defendant  has  been  indicted 
for  (1)  knowingly  and  unlawfully  attempting  to  ship  as  merchandise, 
.  upon  a  steamer  called  the  Graecia,  certain  casks  containing  rifle  car- 
tridges, each  cartridge  containing  70  grains  in  some  cases,  and  in 
others  40  grains,  of  gunpowder  (the  quantity  of  cartridges  is  con- 
siderable, but  that  does  not  enter  into  the  question  here  involved); 
and  (2)  for  knowingly  and  unlawfully  attempting  to  ship  gunpowder' 
and  other  articles  of  like  character,  not  duly  packed  and  marked — 
that  is  to  say,  certain  cartridges — ^both  indictments  being  laid  under 
the  provisions  of  section  4476,  Rev.  St.  (U.  S.  Comp.  St.  1901,  p. 
30.52).  The  second  indictment  describes  the  offense  in  the  following 
language : 

"Unlawfully,  willfully  and  knowingly  did  attempt  to  ship  gunpowder  and 
other  articles  of  like  character  not  duly  packed  and  marked,  to  wit,  thirty- 
six  casks  and  barrels  containii^  cartridges,  the  said  casks  and  barrels  marked 
CHO 

M  and  labeled  with  cement  labels,  and  which  said  casks  and  barrels  con- 
Qonalves 

talning  the  said  gunpowder  and  cartridges  were  not  distinctly  marked  on  the 
outside  with  the  name  and  description  of  the  articles  contained  therein." 

It  is  impossible  to  determine  certainly  from  this  language  whether 
the  gunpowder  and  other  articles  referred  to  consisted  entirely  of 
cartridges,  or  whether  the  casks  and  barrels  contained  gunpowder 
and  cartridges,  inasmuch  as  the  word  "other"  would  indicate  articles 
distinct  from  the  gunpowder.  But  from  an  inspection  of  both  in- 
dictments, and  from  the  use  of  the  words,  "to  wit,  thirty-six  casks 
and  barrels  containing  cartridges,"  it  would  seem,  for  the  purposes 
of  this  demurrer,  that  the  indictment  can  be  assumed  to  mean  36 
casks  and  barrels  of  cartridges  containing  gunpowder,  and  that  the 
words  in  the  indictment,  "containing  the  said  gunpowder  and  car- 
tridges," are  intended  to  be  used  in  an  inclusive  sense,  being  equivalent 
to  "containing  cartridges  filled  with  gunpowder,"  rather  than  to  re- 
fer to  two  separate  articles.  As  will  be  shown  later,  the  defendant 
contends  that  cartridges  are  not  included  in  the  statutory  term  "gun- 
powder." But,  if  both  gunpowder  and  cartridges  were  intended  by 
the  pleader,  this  objection  would  fall;  the  insertion  of  the  word 
"cartridge"  being  superfluous  on  indictment 
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The  question  whether  this  indictment  is  sufficiently  definite  there- 
fore can  be  dismissed,  and  for  the  present  consideration,  from  the 
standpoint  of  the  various  sections  of  the  Revised  Statutes,  the  con- 
struction of  the  language  most  favorable  to  the  defendant  will  be 
taken.  The  defendant  has  demurred  upon  the  ground  that  the  in- 
dictment shows  that  the  Graecia  is  a  foreign  vessel,  and  because  of 
that  fact  the  defendant  claims  that  the  provisions  of  section  4476, 
under  which  this  indictment  is  brought,  do  not  apply  to  the  transac- 
tion in  question.  The  defendant  has  -also  made  a  motion  to  quash, 
in  order  to  present  to  the  court  the  proposition  that  this  court  can 
take  judicial  notice  of  the  scientific  proposition  that  metallic  cartridges 
are  not  dangerous  articles  for  the  purpose  of  shipment  by  a  common 
carrier,  and  will  not  explode  from  heat  even  in  the  case  of  fire. 
The  language  of  section  4476,  as  at  present  in  force,  is  as  follows : 
"Sec.  4476.  Every  person  who  packs  or  puts  up.  or  causes  to  be  packed  or  put 
up,  for  shipment,  any  gunpowder,  nitro-glycerlne,  camph^ie,  naphtha,  ben- 
Bine,  benzole,  coal-oil,  crude  or  refined  petroleum,  oil  or  vitriol,  nitric  or  other 
chemical  acids,  oil  or  spirits  of  turpentine,  friction-matches,  or  other  articles 
of  like  character  otherwise  than  as  directed  by  the  preceding  section,  or  who 
knowingly  ships  or  attempts  to  ship  the  same,  or  delivers  the  same  to  any 
such  vessel  as  stores,  unless  duly  packed  and  marked,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  punished  by  fine  not  exceeding  two  thousstnd  dollars,  or 
imprisonment  not  exceeding  eighteen  months,  or  both." 

It  will  be  seen  that  the  act  forbidden  is  shipping  or  delivering  for 
shipment  "to  any  such  vessel" .  gunpowder,  or  other  articles  of  like 
character  as  stores  unless  duly  packed  and  marked  in  accordance  with 
the  requirements  of  section  4475,  which  specifies  the  manner  of  such 
packing  and  marking.  The  entire  contention  upon  this  demurrer, 
therefore,  turns  upon  the  meaning  of  the  words  "any  such  vessel." 
Section  4476  is  part  of  chapter  2  of  title  52  of  the  Revised  Statutes. 
This  title  is  headed,  "Regulation  of  Stea^n  Vessels."  The  original 
enactment  is  contained  in  the  Laws  of  1871,  and  this  original  statute 
will  be  referred  to  later,  as  it  seems  to  throw  light  upon  the  meaning 
of  the  language  used.  The  first  section  of  title  52  is  section  4399,  and 
is  as  follows  (Act  Feb.  28,  1871,  c.  100,  16  Stat.  440  [U.  S.  Comp.  St. 
1901,  p.  3015]): 

"Sec.  4390.  Every  vessed  propelled  in  whole  or  in  part  by  steam  shall  be 
deemed  a  steam  vessel  within  the  meaning  of  this  title." 

Section  4400,  as  amended  by  the  laws  of  1882  (Act  Aug.  7,  1882, 
c.  441,  22  Stat.  346)  and  1895  (Act  March  1,  1895,  c  146,  28  Stat 
699  [U.  S.  Comp.  St.  1901,  p.  3015]),  is  as  follows: 

*'Sec.  4400.  All  steam  vessels  navigating  any  waters  of  the  United  States 
which  are  common  highways  of  commerce  or  open  to  general  or  competitive 
navigation,  excepting  public  vessels  of  the  United  States,  vessels  of  other 
countries,  and  boats  propelled  in  whole  or  in  part  by  steam  for  navigating 
canals,  shall  be  subject  to  the  provisions  of  this  title.  And  all  foreign  private 
steam  vessels  carrying  passengers  from  any  port  of  the  United  States  to  any 
other  place  or  country  shall  be  subject  to  the  provisions  of  sections  forty-four 
hundred  and  seventeen,  forty-four  hundred  and  eighteen,  forty-four  hundred 
and  twenty-one,  forty-four  hundred  and  twenty-two,  forty-four  hundred  and 
twenty-three,  forty-four  hundred  and  twenty-four,  forty-four  hundred  and 
seventy,  forty-four  hundred  and  seventy-one,  forty-four  hundred  and  seventy- 
two,  forty-four  hundred  and  seventy-three,  forty-four  hundred  and  seventy- 
nine,"  etc. 
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Section  4401  contains  the  following: 

"Sec.  4401.  All  coastwise  sea-going  Tessels,  and  vessels  navigating  the  great 
lakes,  shall  be  subject  to  the  navigation  laws  of  the  United  States,  when 
navigating  within  the  Jurisdiction  thereof/* 

It  will  thus  be  seen  that,  no  matter  what  the  scope  of  the  original 
enactment,  certain  statutes,  as  at  present  worded,  refer  to  vessels 
of  foreign  countries  other  than  men  of  war.  The  Graecia  would  be 
a  vessel  of  this  class,  and,  if  section  4476  had  been  expressly  enu- 
merated in  section  4400,  this  particular  demurrer  could  not  have  been 
interposed. 

But  the  defendant  contends  that,  inasmuch  as  section  4400  mentions 
by  number  some  sections  of  the  Revised  Statutes  as  applicable  to  for- 
eign vessels  when  navigating  waters  of  the  United  States,  by  necessary 
exclusion,  the  other  statutes  not  mentioned  by  number  must  be  held 
not  to  apply  to  such  foreign  vessels.  The  law  of  1871  (Act  Feb.  28, 
1871,  c.  100, 16  Stat.  440  [U.  S.  Comp.  St.  1901,  p.  3049]),  from  which 
the  title  in  question  was  carried  into  the  Revised  Statutes,  provided,  in 
section  1,  for  a  license  to  *'any  vessel  propelled  in  whole  or  in  part  by 
steam"  upon  compliance  with  the  provisions  of  the  act.  Section  2  pro- 
vided for  safeguards  against  fire  on  "every  steamer  so  propelled."  Sec- 
tion 3  contains  provisions  for  further  protection  of  the  same  sort  for 
vessels  carrying  fi^ty  or  more  passengers.  Section  4  forbade  the  carry- 
ing of  loose  hay,  naphtha,  explosive  fluids,  and  such  articles  on  any 
steamer  carrying  passengers,  and  also  said : 

"Nor  shall  gunjwwder  be  carried  on  any  such  vessel  except  In  case  of  spe- 
cial license,  as  hereinafter  provided." 

Further,  oil,  turpentine,  etc.,  could  be  carried  if  put  up  "in  good 
metallic  vessels,"  etc.  Section  6  said  "all  gunpowder,"  etc.,  when 
packed  for  shipment,  shall  be  securely  packed,  etc.,  "and  the  package, 
box,  cask,  or  other  vessel  containing  the  same  shall  be  distinctly  mark- 
ed on  the  outside  with  the  name  or  description  of  the  article,"  etc., 
"and  every  person  who  shall  pack  or  put  up,  or  cause  to  be  packed  or 
put  up  for  shipment,  any  gunpowder,"  etc.,  "otherwise  than  as  afore- 
said, or  shall  knowingly  ship  or  attempt  to  ship  the  same,  or  shall  de- 
liver the  same  to  any  such  vessel  as  stores,  unless  packed  and  marked 
as  aforesaid,  shall  be  deemed  guilty  of  a  misdemeanor,"  etc.  Other 
sections  regulating  steam  vessels  and*  inspection  follow,  until  we  come 
to  section  41,  which  says: 

"Sec.  41.  That  all  steamers  navigating  the  lakes,  bays,  inlets,  sounds,  rivers, 
harbors,  or  other  navigable  waters  of  the  United  States,  when  such  waters  are 
common  highways  of  commerce,  or  open  to  general  or  competitive  navigation, 
shall  be  subject  to  the  provisions  of  this  act:  Provided,  that  this  act  shall  not 
apply  to  public  vessels  of  the  United  States  or  vessels  of  other  countries,  nor 
to  boats,  propelled  in  whole  or  in  part  by  steam,  for  navigating  canals." 

Plainly,  under  the  original  law,  a  foreign  vessel  like  the  Graecia  was 
entirely  outside  of  the  provisions  of  this  law,  and  could  not  be  af- 
fected by  the  language  of  section  6  above  quoted.  This  particular  sec- 
tion 6  became  in  the  Revised  Statutes  of  1874  sections  4475  and  4476. 

Let  us  examine  this  law  again  to  see  just  what  the  words  "to  any 
such  vessel"  must  refer.    They  clearly  do  not  mean  the  "vessel,"  pack- 
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age,  cask,  etc.,  containing  the  substance,  although  this  is  immediately 
preceding.  They  cannot  refer  to  a  vessel  using  petroleum  for  fuel, 
which  is  the  nearest  use  of  the  word  "vessel*'  prior  to  section  5,  for  the 
words  under  discussion  are  obviously  general  in  their  application  to  the 
act.  But  in  the  tarly  part  of  section  4,  and  frequently  throughout  that 
section,  are  found  the  words  "any  such  vessel,"  "such  steamer,"  re- 
ferring directly  to  the  first  portion  of  that  section,  which,  as  has  been 
said,  governs  the  shipment  of  explosive,  burning,  and  dangerous  ar- 
ticles, on  "any  steamer  carrying  passengers."  Here  seems  to  be  the 
clue  to  the  meaning  of  the  phrase  in  question,  and,  turning  again  to 
the  Revised  Statutes  of  1874,  we  see  that  section  4472  is  the  embodi- 
ment of  the  first  portion  of  the  section  4  of  the  law  of  1871  just  re- 
ferred to.  Need  we  go  further  in  our  search?  It  will  be  noted  that 
section  41  of  the  original  law  followed  and  limited  all  of  the  preceding 
sections,  and  was  stronger  in  the  manner  of  statement,  although  ap- 
parently no  broader  in  scope  than  section  4400  of  the  Revised  Statutes 
before  amendment  by  chapter  146  of  the  act  of  March  1,  1895,  and 
chapter  44  of  the  Laws  of  1882.  The  words,  "this  act  shall  not  apply 
to  vessels  of  other  countries,"  are  less  capable  of  evasive  argument 
than  "all  steam  vessels  *  *  *  except  vessels  of  other  countries, 
shall  be  subject  to  the  provisions  of  this  title,"  but  evidently  both  state- 
ments are  intended  to  effect  the  same  result.  By  the  amendment  of 
1882  (chapter  441)  "foreign  private  steam  vessels  carrying  passengers 
from  any  port  of  the  U.  S.  to  any  other  place  or  country"  were  made 
subject  to  the  provisions  of  sections  4472  and  4473  of  the  Revised  Stat- 
utes, and  it  would  seem  to  necessarily  follow  that,  if  under  the  law  be- 
fore this  amendment  a  delivery  "to  any  such  vessel"  was  found  to  re- 
fer to  the  "passenger  vessels"  subject  to  the  provisions  of  section  4472, 
then  by  the  same  reasoning  under  the  present  law  "any  such  vessel" 
referred  to  in  section  4476  would  mean  any  "passenger  vessel"  covered 
by  section  4472,  as  amended,  and  thus  in  the  present  case  to  the 
Graecia.  The  act  made  a  misdemeanor  is  one  occurring  on  land  and 
in  the  United  States.  The  amendment  to  section  4472  and  section 
4473  was  all  that  was  necessary,  therefore,  to  extend  the  provisions 
of  section '4476  to  the  foreign  vessels  intended,  and  the  exception  in 
the  early  part  of  section  4400  was  necessarily  amended  thereby  with- 
out the  particular  mention  of  section  4475  in  the  amendatory  act. 
A  footnote  to  section  4472  in  the  official  edition  of  the  Revised  Stat- 
utes refers  us  to  sections  4278  and  4280  and  sections  5353  and  5355. 
This  reference  is  instructive,  and  will  be  considered  in  connection  here- 
with, inasmuch  as  it  brings  in  the  provisions  of  other  titles  of  the  Re- 
vised Statutes,  and  at  the  same  time,  in  section  4280,  recognizes  the 
constitutional  limitation  upon  the  police  powers  of  the  general  govern- 
ment and  its  jurisdiction  over  interstate  and  foreign  commerce.  Sec- 
tions 4278,  4279,  and  4280,  as  well  as  sections  5353,  5354,  and  5355, 
relate  to  the  shipment  of  goods  from  a  foreign  country  to  the  United 
States,  or  from  the  United  States  to  a  foreign  country.  Section  5353 
in  particular  forbids  and  imposes  a  penalty  upon  the  act  of  delivering  ot 
causing  to  be  delivered  nitroglycerine,  etc.,  "on  board  any  vessel  or 
vehicle  whatever,  employed  in  conveying  passengers  by  land  or  water 
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between  any  place  in  a  foreign  country  and  any  place  within  the  Unit- 
ed States."  It  can  readily  be  seen  that  the  act  of  a  citizen  of  a  foreign 
government  delivering  nitroglycerine  to  a  foreign  steamer  for  impor- 
tation into  the  United  States  would  be  what  is  known  as  an  extraterri- 
torial crime.  If  the  delivery  be  made  upon  an  American  vessel,  and 
the  person  is  afterward  apprehended  within  the  jurisdiction  of  the 
United  States,  or  if  extradition  is  agreed  upon  between  the  nations  for 
the  commission  of  such  an  act,  the  application  of  the  statute  is  plain. 
It  is  unnecessary  to  consider  here  the  extremely  difficult  question  that 
might  arise  over  an  attempt  to  extradite  the  citizen  of  a  foreign  country 
for  delivery  in  that  country  to  a  foreign  vessel,  even  if  the  goods  reach- 
ed the  United  States. 

But  this  discussion  serves  to  point  out  the  distinction  urged  by  the 
government  as  to  the  meaning  of  section  4476.  The  prosecution  con- 
tends that  packing  for  shipment,  upon  any  such  vessel,  refers  to  an 
act,  so  far  as  shipment  out  of  the  United  States  is  concerned,  oc- 
curring upon  land.  That  shipping,  or  attempting  to  ship,  or  deliver- 
ing to  a  vessel  for  shipment,  as  specified  in  section  4476,  is  likewise 
when  concerned  with  a  shipment  out  of  the  United  States  a  trans- 
action that  occurs  upon  land,  and  that  the  crime  can  be  committed 
with  reference  to  any  vessel,  domestic  or  foreign,  and  whether  sub- 
ject to  the  inspection  laws  of  the  United  States  or  not.  There  are 
two  objections  to  this  contention.  One  is  that  the  statute  (section 
4476)  plainly  refers  to  a  packing  for  shipment  or  delivery  for  ship- 
ment "to  any  such  vessel,"  and  (except  as  we  have  been  able  by  the 
former  reasoning  in  this  opinion  to  apply  section  4476  to  the  foreign 
vessels  referred  to  in  the  amendment  of  1882)  the  general  prohibition 
of  section  41  of  the  Law  of  1871  and  of  section  4400  of  the  Revised 
Statutes  (before  amendment)  would  exclude  this  construction.  The 
second  objection  is  more  serious.  Authority  to  legislate  on  this  sub- 
ject can  be  derived  from  the  Constitution  only  under  the  interstate 
and  foreign  commerce  clause  (article  1,  §  8,  subd.  3),  or  under  the 
provisions  giving  to  the  United  States  maritime  and  admiralty  juris- 
diction (article  3,  §  2,  subd.  1).  A  happening  on  land, 'such  as  packing 
for  shipment  or  an  attempt  at  delivery,  could  not  be  within  maritime 
and  admiralty  jurisdiction,  unless  the  act  had  gone  so  far  as  to  be 
actually  a  delivery  "on  board."  The  cases  of  Cleveland  Terminal 
R.  R.  V.  Steamship  Co.,  208  U.  S.  316,  28  Sup.  Ct.  414,  52  L.  Ed.  508, 
and  Johnson  v.  Chicago  &  Pacific  Elevator  Co.,  119  U.  S.  388,  7  Sup. 
Ct  254,  30  L.  Ed.  447,  illustrate  the  meaning  of  this  argument.  If 
the  act  in  question  had  gone  to  the  extent  of  a  delivery  on  board,  it 
would  certainly  have  been  controlled  under  the  former  statute  by 
the  exception  as  to  "vessels  of  foreign  countries,"  and  under  the 
present  statute  must  be  brought  within  the  scope  of  the  amendment 
of  1882.  If  the  shipment  or  delivery  is  subject  to  the  jurisdiction 
of  the  United  States,  it  -would  seem,  therefore,  to  be  only  under  the 
foreign  commerce  clause  of  the  Constitution,  and  the  construction  of 
the  statute  assuming  control  over  any  such  packing  or  shipment,  as 
distinguished  from  its  intended  delivery  to  a  vessel  for  export,  would 
probably  render  the  entire  section  unconstitutional.  The  sending  of 
firecrackers,  not  properly  packed  and  marked,  by  a  local  express  corn- 
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pany,  to  a  sailor  on  a  ship  at  a  wharf,  would  not  be  under  the  juris- 
diction of  the  United  States  unless  the  shipment  was  for  export,  or 
unless  the  ship  in  its  maritime  character  was  the  basis  of  the  juris- 
diction. So  it  can  be  seen  that  an  attempt  to  include  all  such  pack- 
ing or  shipments  would  interfere  with  the  jurisdiction  of  the  states, 
and  lay  the  statute  open  to  the  objection  of  imconstitutionality. 
Trade-Mark  Cases,  100  U.  S.  82,  99,  25  L.  Ed.  550;  Employers' 
Liability  Cases,  207  U.  S.  463,  501,  502,  28  Sup.  Ct  141,  5i  L.  Ed. 
297. 

The  further  objection  that  cartridges  are  not  "gunpowder,"  but 
a  manufacture  of  brass  and  gunpowder,  does  not  seem  to  be  well 
founded.  Not  only  does  the  United  States  government  so  classify 
cartridges  in  its  regulations  for  the  carrying  of  explosives  undfer  au- 
thority of  section  4422  of  the  Revised  Statutes,  but  the  facts  that  no 
chemical  or  physical  change  of  substance  has  occurred,  and  that  the 
brass  envelope  (while  it  protects)  does  not  affect  the  substance  in  any 
way,  show  that  this  classification  is  correct. 

In  making  a  comparison  of  the  act  of  1871,  supra,  with  the  sections 
of  the  Revised  Statutes,  it  will  be  noticed  that  sections  4400  to  4476, 
especially  the  section  from  4470  to  4476,  follow  the  same  general 
scheme  and  take  up  the  various  matters  for  treatment  in  the  same  gen- 
eral order  as  did  the  statute  of  1871.  It  has  not  been  considered  neces- 
sary, therefore,  to  go  through  separately  and  in  detail  in  this  opinion 
the  language  of  those  sections  of  the  Revised  Statutes.  Nor  is  it  con- 
sidered necessary  to  attempt  a  determination  of  the  scope  of  section 
4401.  In  the  Law  of  1871  this  section  was  inserted  under  paragraphs 
relating  to  navigation,  and  by  its  language  would  seem  tb  refer  to 
the  handling  and  management  of  the  vessels  rather  than  to  their  con- 
struction and  inspection.  In  the  revision  and  codification  of  1874,  this 
particular  section  was  brought  forward  and  placed  in  its  present  posi- 
tion. From  1874,  therefore,  down  to  1882,  the  position  of  this  section 
in  the  title,  and  a  liberal  construction  of  the  word  "navigation,"  might 
have  brought  coastwise  steamers  within  the  subsequent  sections  of 
the  title.  But 'that  question  need  not  arise  here.  The  amendment 
of  1882  has  definitely  covered  the  situation,  and  makes  such  a  con- 
struction of  section  4401  unnecessary  to  sustain  the  present  indict- 
ment. It  is  also  unnecessary  to  consider  questions  relating  to  the  de- 
livery of  gunpowder  and  explosives  to  freight  steamers,  especially  in 
view  of  the  provisions  of  section  4422  of  the  Revised 'Statutes,  supra, 
which  provides  that: 

••Upon  the  application  of  any  master  or  owner  of  any  steam  vessel  employed 
In  the  carriage  of  passengers  for  a  license  to  carry  gunpowder,"  etc. 

Both  indictments,  therefore,  outlining  a  charge  which  would  be  an 
offense  under  the  portion  of  the  statutes  relating  to  the  shipment  of 
gunpowder,  and  inasmuch  as  neither  indictment  contains  a  charge 
that  the  cartridges  are  dangerous  articles  of  like  character,  it  is  un- 
necessary to  consider  the  proposition  upon  which  the  motion  to  quash 
is  based,  viz.,  that  cartridges  are  not  dangerous  or  inflammable  as 
freight,  and  the  demurrers  will  be  overruled.  The  conclusion  reach- 
ed by  the  court  upon  these  demurrers  seems  to  be  exactly  similar 
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to  the  decision  of  the  United  States  Supreme  Court  in  the  case  of 
Deslions  et  al.  v.  La  Compagnie  Generale  Transatlantique,  Owner  of 
the  Steamship  La  Bourgogne  (decided  May  18,  1908)  210  U.  S.  96, 
28  Sup.  Ct.  664,  52  L.  Ed. .  Upon  pages  21  and  22  of  that  opin- 
ion, various  sections  of  title  3  of  the  Revised  Statutes  are  held  ap- 
plicable to  foreign  steam  vessels  as  a  result  of ,  the  same  course  of 
reasoning,  and  in  the  same  manner  by  which  the  decision  in  this 
case  has  been  reached,  and  while  the  point  under  examination  was  not 
the  same,  nevertheless  the  decision  is  believed  to  be  authority  for  the 
result  reached  herein. 
The  demurrers  will  be  overruled,  and  the  motion  to  quash  denied. 


THE  DORCHESTER. 
(District  Court,  B.  D.  Virginia.    July  8.  1008.) 

1.  Collision—Lookout— Duty  of  Steam  Vessel. 

The  duty  of  a  steamship  to  see  that  her  lookout  maintains  constant  ob- 
servation and  the  utmost  diligence  is  especially  imperative  In  favor  of.  a 
sailing  vessel,  which  under  the  rules  has  the  right  of  way. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  10,  Collision,  i§  140, 
141.] 

2.  Same— Suit  fob  Damages— Evidence. 

The  testimony  of  two  witnesses  introduced  by  n  steamship  which  sank 
a  small  schooner  in  a  collision  in  the  night,  one  of  whom  was  an  employ^ 
of  the  owners,  that  they  found  and  examined  what  was  supposed  to  be  a 
part  of  the  wreck,  and  from  such  examination  judged  that  the  schooner's 
lights  were  not  properly  set,  held  of  little  weight  as  against  the  positive 
testimony  of  the  owners  and  navigators  of  the  schooner  to  the  contrary, 
where  the  claimed  examination  was  wholly  ex  parte,  and  no  notice  of  the 
finding  or  th%  inspection  was  given  to  the  other  parties  in  interest 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  10,  Collision,  §  272w] 

3.  Same— Steam  and  Sailing  Vessels— Failure  to  Keep  Proper  Lookout  at 

Night. 

A  collision  occurred  a  short  distance  within  the  mouth  of  the  Eliza- 
beth river  on  a  clear  and  calm  night  between  a  steamship  coming  out  from 
Norfolk  and  a  small  schooner  passing  in ;  the  schooner  being  sunk  and  her 
cargo  lost.  The  schooner  was  sailing  with  all  sails  set  in  a  light  wind 
and  kept  her  course  and  speed.  She  carried  proper  lights,  which  were 
seen  by  passengers  on  the  steamship  when  nearly  a  mUe  away,  but  were 
not  seen  by  the  master  or  lookout  until  too  close  to  avoid  the  collision. 
Held,  that  the  steamship  was  solely  in  fault  in  failing  to  maintain  a  prop- 
er lookout. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  10,  Collision,  §§  140, 
141.] 

In  Admiralty.  Suit  for  collision.  On  libel,  cross-libel,  and  peti- 
tion for  personal  injuries. 

This  libel,  cross-libel,  and  petition  grew  out  of  a  collision  between  the  Doi^ 
Chester  and  the  schooner  Fannie  S.  Groverman,  which  occurred  in  the  waters 
of  and  near  the  mouth  of  Elizabeth  river,  on  the  early  morning  of  the  13th 
of  September,  1907.  The  facts  are  briefly  these:  The  schooner,  a  "sharp 
sailed  two-masted  bugeye,"  about  60  feet  in  length,  gross  tonnage  13  tons,  net 
7  tons,  and  the  Dorchester,  an  ocean-going  steamship  282  feet  long,  came  into 
collision  about  10  minutes  past  12  on  the  morning  of  the  13th  of  September, 
1907,  a  short  distance  above  De^water  Pier  of  the  Jamestown  Exposition. 
The  bugeye^  owned  by  the  libelant  and  one  of  his  brothers,  was  en  route  to 
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Norfolk  loaded  with  watermelons,  manned  by  the  two  Robins  and  a  yoimger 
brother,  Ross  Robins,  and  had  on  board  the  petitioner,  John  B.  Lawson,  the 
owner,  whose  watermelons  were  being  carried  for  hire  from  his  home  in  Glou- 
cester county,  Va.  The  Dorchester  was  one  of  the  line  steamers  of  the  Mer- 
chants' &  Miners'  Transportation  Company  bound  from  Norfolk  to  Providence, 
R.  I. 

Each  of  the  vessels  contend  that  the  collision  was  solely  the  fault  of  the 
other,  and  that  they  in-  all  respects  complied  with  the  rules  of  navigation  gov- 
erning them,  and  were  properly  and  efficiently  manned  and  equipped  before 
and  at  the  time  of  the  collision,  having  competent  lookouts  and  proper  lights 
properly  set  and  burning  brightly.  The  bugeye  says:  That  she  was  proceed- 
ing under  full  sail  from  near  Deepwater  Pier  on  a  port  tack,  bound  up  the 
river  with  a  gentle  wind  from  the  south,  in  smooth  water,  the  night  starlight 
and  good  for  seeing  lights;  that,  when  some  two  miles  off,  the  lookout, sighted 
the  steamship,  first  observing  her  red  light,  and  then  both  lights  for  a  while; 
that  the  bugeye  continued  all  the  whUe  on  the  port  tack,  keeping  her  course 
and  speed,  and,  when  about  a  quarter  of  a  mile  from  the  Dorchester,  the 
latter  put  her  searchlight  on  her,  and  In  a  few  minutes  the  collision  occurred, 
the  steamer  striking  the  bugeye  about  amidships,  cutting  her  in  two^  and 
causing  a  total  loss  of  the  vessel  and  cargo,  and  greatjy  endangering  the  lives 
of  her  passenger  and  crew.  The  Dorchester,  on  the  other  hand,  says:  That 
while  proceeding  down  Elizabeth  river,  about  a  mile  below  Boush  Bluff  Light- 
ship, her  lookout  saw  and  reported  a  very  faint  green  light  about  a  point 
on  the  starboard  bow ;  that  the  master  of  the  Dorchester  looked,  but  could  see 
no  light,  and,  upon  examining  with  his  glass,  observed  about  a  point  or  a 
point  and  a  quarter  on  the  starboard  bow  a  faint  outline  of  sails,  but  could 
not  make  out  the  direction  in  which  die  vessel  was  heading,  though  he  pre- 
sumed she  was  running  in  a  southerly  and  westerly  direction,  and  instantly 
gave  the  signal  to  stop  the  engines,  ordered  his  wheel  hard  astarboard,  threw 
on  the  searchlight,  and  obsei*ved  the  schooner  heading  at  about  right  angles 
across  the  bow  of  the  ship,  still  about  a  point  on  the  starboard  bow ;  that  he 
then  ordered  his  wheel  full  spe3d  astern,  and  blew  danger  signals ;  that,  when 
he  first  saw  the  schooner,  she  was  600  or  800  feet  away,  and  some  400  feet 
when  he  blew  the  danger  signals;  that  the  time  which  elapsed  between  the 
order  to  stop  and  back  was  about  10  seconds,  and  at  the  time  of  the  col- 
lision the*  engines  had  stopped,  but  the  ship  was  still  making  some  headway. 

W.  W.  Old  &  Son  and  James  F.  Duncan,  for  libelant  and  petitioner. 
Hughes  &  Little,  for  respondent. 

WADDILL,  District  Judge  (after  stating  the  facts  as  above). 
This  collision  being  between  a  steamship  and  a  sailing  vessel,  the 
rules  of  navigation  applicable  are  embraced  in  articles  21,  22,  and  23 
of  the  Inland  Rules.  Act  June  7,  1897,  c.  4,  30  Stat.  101  (U.  S. 
Comp.  St.  1901,  p.  2883).  These  rules  briefly  prescribe :  That,  where 
steam  vessels  and  sailing  vessels  are  approaching  in  such  direction  as 
to  involve  risk  of  collision,  the  former  shall  keep  out  of  the  way  of 
the  latter ;  that  the  sailing  vessel  in.  such  case  shall  keep  her  course 
and  speed ;  and  that  the  steam  vessel  shall,  if  the  circumstances  of  the 
case  admit,  avoid  crossing  ahead  of  the  sailing  vessel,  and  such  steam 
vessel  shall,  on  approaching  the  sailing  vessel,  if  necessary,  slacken  her 
speed,  or  stop,  or  reverse.  The  requirements  of  these  rules  are  posi- 
tive. They  must  at  all  times  be  strictly  adhered  to,  and  those  failing 
to  observe  them  do  so  at  their  peril,  unless  excused  by  the  provisions 
of  articles  27  and  29,  known  as  the  "Prudential  and  Special  Circum- 
stances Rules"  (Act  June  7,  1897,  c.  4,  30  Stat.  102  [U.  S.  Comp.  St. 
1901,  p.  2884]),  which  latter  articles,  upon  the  evidence  in  this  case 
as  viewed  by  the  court,  afford  no  excuse  for  this  collision.    Steamship 
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Co.  V.  Low,  112  Fed.  161,  166,  171,  60  C.  C.  A..  473;  The  Richmond 
(D.  C.)  114  Fed.  208,  and  cases  cited;  The  Elizabeth  (D.  C.)  114  Fed. 
757. 

There  was  no  apparent  reason  for  this  collision,  and  the  same  could 
not  well  have  occurred  without  the  negligence  of  one  or  other  of  the 
navigators  of  the  vessels.  There  was  ample  sea  room,  a  deep-water 
channel  at  the  point  of  collision  of  at  least  1,000  feet  wide.  The 
weather  was  good,  the  wind  light,  the  sea  calm,  a  good  night  for  see- 
ing lights,  and  everything  was  propitious  for  safe  navigation.  Under 
such  circumstances,  if  the  lights  of  the  schooner  were  properly  set 
and  burning,  and  she  maintained  her  course  and  speed,  it  was  the 
duty  of  those  in  charge  of  the  Dorchester  to  have  seen  her  in  ample 
time  to  have  avoided  and  made  tlie  collision  impossible.  Hence  the 
crucial  point  for  determination  is:  Whose  fault  and  what  brought 
about  this  collision? 

The  evidence  presents  a  sharp  conflict,  which  is  not  unusual  in 
this  class  of  cases;  but  the  court,  because  of  the  testimony  of  the 
large  number  of  intelligent  and  disinterested  witnesses,  passengers 
upon  the  steamship,  is  less  embarrassed  in  reaching  what  appears  to 
be  a  correct  conclusion  than  frequently  occurs.  That  the  lights  upon 
the  bugeye  were  properly  set  and  burning  at  the  time  of  and  preced- 
ing the  collision  is  conclusively  established.  The  navigators  of  the 
bugeye,  and  the  passenger  on  board,  testified  fully  on  this  subject, 
and  the  former  that  the  lights  were  of  the  kind  in  general  use  on  ves- 
sels of  this  class.  As  many  as  four  passengers  on  the  Dorchester  tes- 
tified that  they  saw  and  observed  the  lights  on  the  schooner.  Three  of 
them  prior  to  the  placing  of  the  searchlight  upon  the  vessel,  which 
occurred  when  they  were  about  a  quarter  of  a  mile  apart,  and  two  of 
them  when  the  vessels  were  from  a  mile  to  three  quarters  of  a  mile 
apart,  observed  the  schooner's  red  light  brightly  burning.  These  wit- 
nesses give  fuM  accounts  of  the  circumstances  of  the  collision  and  of 
seeing  the  lights  at  the  time  they  testify  to ;  that  the  schooner  did  not 
change  her  course,  and  several  did  not  observe  the  slowing  down  of 
the  steamer  until  after  the  collision,  and  some  say  that  about  that 
time  she  sUghtly  went  to  port.  These  witnesses  from  the  steamship 
were  largely  made  up  of  the  members  of  the  Rhode  Island  State 
Commission  at  the  Jamestown  Exposition  returning  home,  men  of 
prominence,  the  Speaker  of  the  House  of  Representatives,  members 
of  the  Legislature,  and  other  prominent  citizens,  and  the  /court  has 
no  difficulty  in  ascertaining,  upon  full  consideration  of  their  evidence, 
and  that  of  the  witnesses  on  the  bugeye,  and  from  the  steamship,  that 
this  collision  was  attributable  to  the  fault  of  the  navigators  of  the 
steamship,  in  failing  sooner  to  see  and  observe  the  presence  of  the 
•  bugeye,  which  could  readily  have  been  done  had  the  lookout  upon  this 
ship  properly  performed  his  duty.  Indeed,  there  was  no  excuse  for 
his  claim  that  h.e  did  not  see  this  little  vessel  until  within  a  quarter  of 
a  mile  of  it,  when  others  not  charged  with  the  duty  of  observation  saw 
it  three  times  as  far  away.  On  such  a  night,  the  vessel  could  and 
should  have  been  seen,  and  that  it  was  not  can  only  be  attributed  to 
the  failure  to  keep  an  efficient  lookout,  which,  doubtless,  arose  from 
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the  fact  that  immedi.ately  before  the  accident  there  had  been  a  change 
of  lookouts,  and  the  one  who  had  just  taken  charge  had  not  concen- 
trated his  mind  on  his  duty.  The  law  imposes  upon  the  lookout  the 
exercise  of  unremitting  vigilance.  -His  position  is  ofle  of  great  re- 
sponsibility, requiring  constant  observation  and  the  utmost  diligences- 
having  regard  not  only  to  the  safety  of  his  own  vessel,  but  of  others 
who  lawfully  navigate  the  sea,  and  this  duty  is  especially  imperative  in 
favor  of  vessels  having  the  right  of  way ;  the  steamship  being  charged 
not  only  with  avoidance  of  a  collision,  but  the  risk  of  collision.  The 
Manhasset  (D.  C.)  34  Fed.  408 ;  The  Michigan,  63  Fed.  280,  288,  11' 
C.  C.  A.  187;  The  Vedamore,  137  Fed.  844,  70  C.  G.  A.  342. 

The  respondent  seeks  to  throw  the  fault  on  the  bugeye  because  of 
a  defect  in  the  arrangement  of  the  lights,  and  in  support  thereof  at- 
tempted to  show  that  an  examination  of  what  purported  to  be  tiie 
wreck  of  the  forward  part  of  the  bugeye  proved  that  the  same  were 
improperly  set,  in  that  her  lights  did  not  have  inboard  screens  pro- 
jecting at  least  three  feet  forward  from  the  lights,  so  as  to  prevent 
them  from  being  seen  across  the  bow.  Article  2,  subsec.  "d,"  and 
article  5,  of  Inland  Rules,  supra.  Two  witnesses  were  introduced 
by  the  respondent,  one  of  them  an  employe  of  the  steamship  com- 
pany, who  claimed  to  have  examined  what  purported  to  be  the  bow  of 
the  bugeye,  and  testified  that  they  judged  from  the  portion  of  the 
wreck  produced  that  the  lights  were  not  properly  set.  The  court  has 
not  been  impressed  with  this  evidence,  which  was  ex  parte  so  far  as 
the  alleged  examination  of  this  wreck  is  concerned.  It  may  or  may 
not  have  been  the  wreck  of  the  bugeye  in  collision.  The  fact  that 
the  name  of  the  sunken  vessel  was  upon  it  is  not  at  all  conclusive, 
especially  as  the  so-called  inspection  was  not  made  in  the  presence  of 
other  parties  in  interest,  who  did  not  know  that  any  part  of  the  wreck 
had  been  recovered,  and,  if  it  was  the  purpose  to  use  the  same  as 
evidence  against  the  libelant,  at  least  notice  of  the  inspection  should 
have  been  given,  to  the  end  that  the  danger  of  fabrication  of  evi- 
dence would  be  removed.  It  would  seem  to  be  but  a  reasonable  re- 
quirement to  impose  upon  persons  seeking  to  get  the  benefit  of  this 
class  of  testimony  the  obligation  of  giving  notice  to  others  to  be 
affected  thereby,  and  it  is  only  what  those  so  introducing  the  same 
should  be  more  than  anxious  to  do.  The  R.  R.  Kirkland  (D.  C) 
48  Fed.  760;  The  Richmond  (D.  C.)  114  Fed.  211.  This  testimony, 
thus  introduced,  falls  far  short  of  establishing  the  defect  in  the  manner 
of  setting^  the  lights,  particularly  in  view  of  the  evidence  of  the- 
owner  and  crew  of  the  bugeye  that  the  same  were  properly  set.  The 
fact  that  the  ship's  navigators  and  lookout  may  not  have  seen  the  same 
or  did  not  make  their  observation  earlier,  does  not  disprove  the  ex- 
istence of  the  lights.  In  The  Richmond  (D.  C.)  114  Fed.  211,  it  is 
said: 

"The  positive  testimony  of  those  on  the  schooner,  in  a  position  to  see  the 
lights,  and  know  of  their  condition,  will  not  be  lightly  rejected  because  other 
persons,  whose  duty  it  was  to  have  seen  them,  either  fall  to  observe  or  hap- 
pen not  to  see  them.  Negative  evidence  of  this  character  cannot  be  accepted 
to  outweigh  positive  evidence.  The  failure  to  observe  the  light  cannot  be 
said  to  disprove  its  existence*'— siting  Stitt  v.  Huidekoper,  17  Wall.  884,  21 
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li.  Ed.  ea4;  The  Thingvalla,  48  Fed.  764,  1  O.  O.  A.  87;  The  Michigan,  6? 
Fed.  280,  11  C.  C.  A.  187;  The  Alice  B.  Phillips,  81  Fed.  415,  26  O.  O.  A.  467; 
Green  v.  Compagnia  Generale,  102  Fed.  650,  42  O.  O.  A.  580. 

The  conclusion  reached  by  the  court,  upon  the  whole  case,  is  that 
the  collision  was  the  result  of  the  negligence  of  the  Dorchester,  and 
that  the  bugeye,  her  crew  and  her  passenger,  the  petitioner  herein, 
were  free  from  fault,  and  not  in  any  way  responsible  therefor. 

This  brings  us  to  the  question  of  the  amount  of  damages  which 
should  be  allowed  to  the  parties  respectively.  The  libelant's  loss, 
as  testified  to  by  him,  is  as  follows :  Schooner,  $900 ;  freight  money, 
$15;  clothes,  $60;  watch,  $40;  cash,  $2*5.  The  court  thinks  that  a 
proper  award  to  him  on  his  own  account,  and  those  in  whose  behalf 
he  sues,  would  be  $940,  which  allows  $800  for  the  schooner.  The  un- 
disputed evidence  was  that  the  petitioner's  cargo  of  watermelons  were 
worth  $300.  For  this  sum  he  should  be  paid,  leaving  for  consideration 
the  more  important  question  of  the  allowance  for  the  personal  injury 
sustained  by  him,  which  is  more  difficult  than  usual,  owing  to  the  char- 
acter of  the  injuries.  Libelant  was  a  man  58  years  of  age  with  a 
family,  of  good  health,  owning  a  farm  on  which  he  made  a  living  for 
himself  and  those  dependent  upon  him,  and  apparently  a  good  one. 
The  injury  he  sustained  was  to  his  throat,  which  experts  testified  had 
become  very  serious.  He  had  almost  entirely  lost  his  voice,  and  con- 
tinued to  grow  worse  from  the  time  of  the  injury  until  the  time  of 
the  trial,  and  the  testimony  was  that  the  aflfection  was  permanent  and 
dangerous  in  its  character,  especially  that,  aside  from  the  loss  of  his 
voice,  it  tended  greatly  to  weaken  the  petitioner  physically,  with  a 
possibility  of  strangulation.  It  is  believed  that  the  surti  of  $4,000  is 
a  reasonable  award.  The  petitioner  first  filed  his  claim  for  $6,000; 
but,  at  the  time  of  the  hearing,  he  asked  leave,  by  reason  of  having 

?rown  worse,  to  amend  the  same  so  as  to  claim  for  his  injury  $9,000. 
he  conclusion  reached  upon  the  amount  makes   it  unnecessary  to 
pass  upon  the  right  to  amend,  which  was  contested  by  the  respondent. 
A  decree  may,  accordingly,  be  entered  in  behalf  of  the  petitioner, 
Lawson,  for  this  sum,  as  well  as  for  the  item  of  $300  aforesaid,  and 
the  sum  of  $940  to  the  libelant. 


THE  WILLIAM  S.  KIRBY. 

(District  Court,  B.  D.  Virginia.    July  30,  1908.) 

CoixisioN— Schooner  Going  Adrift  in  Storm— Liability  fob  Collision. 

A  schooner,  loaded  with  lumber,  made  fast  to  Pier  A  Newport  News, 
whUe  unloading,  was  broken  loose  in  the  night  by  an  unusually  severe 
storm.  The  evidence  showed  that  she  was  properly  fastened  and  well 
manned,  and  that  her  crew  did  everything  possible  to  hold  her.  After 
going  adrift,  her  breast  chain  caught  on  a  pile  at  another  pier,  where  she 
was  held,  being  unable  in  the  storm  to  get  loose,  and  she  was  also  more 
securely  made  fast  by  the  crew.  She  rode  safely  until  9  o'clock  in  the 
morning  without  danger  to  herself  or  to  other  vessels,  but  at  that  time, 
the  tide  having  turned,  there  became  danger  of  collision  between  her  and 
two  launches  fastened  to  such  pier,  and  at  about  1  o*clock  such  collisions 
occurred,  in  which  the  launches  were  injured.    It  appeared  that  those  on 
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board  did  all  that  was  possible  to  protect  their  respective  vessels,  but 
that  owing  to  the  severity  of  the  storm,  libelant,  who  was  the  owner  of 
the  launches,  was  unable  to  get  out  to  them  to  render  assistance  or  re- 
move them.  Held,  under  the  evidence,  that  the  schooner  was  chargeable 
with  no  fault  which  rendered  her  liable  for  the  damage,  but  the  loss 
must  be  attributed  to  the  unusual  weather  conditions  and  borne  by  libel- 
ant 

In  Admiralty.     Suit  for  collision. 

Ashby  &  Read,  for  libelant. 
Riddleberger  &  Roper,  for  respondent 

WADDILL,  District  Judge.  This  libel  is  to  recover  damages  caus- 
ed by  a  collision  which  occurred  on  the  24th  day  of  January,  1908, 
in  the  harbor  of  Newport  News,  Va.,  between  the  schooner  William 
S.  Kirby  and  two  launches  owned  by  the  libelant,  while  all  were  lying 
at  the  breakwater  pier.  The  collision  was  of  an  unusual  character. 
All  the  evidence  in  the  case,  which  was  considerable,  was  taken  orally 
before  the  court,  and  involved  three  questions:  First,  the  cause  of 
the  original  breaking  loose  of  the  Kirby  from  the  pier  to  which  she 
was  moored;  second,  the  conduct  of  her  officers  and  crew  after  she 
broke  loose,  while  adrift;  and  third,  the  manner  of  her  anchorage, 
and  the  conduct  of  her  officers  after  her  anchorage.  It  appears  that 
the  schooner,  loaded  with  lumber,  was  made  fast  to  the  southern  or 
eastern  side  of  Pier  A,  at  Newport  News,  for  unloading,  and  on  the 
night  in  question  a  severe  storm  arose,  on  account  of  which  she  broke 
loose  from  her  mooring  and  was  turned  adrift.  The  schooner  was 
properly  manned  and  equipped,  among  other  things,  with  a  hawser 
240  feet  long.  It  is  undisputed  that  she  was  made  fast  to  the  pier 
properly,  and  in  the  usual  manner,  for  the  purpose  of  unloading. 
When  the  storm  arose,  those  in  charge  of  the  schooner  endeavored  to 
fasten  her  to  the  wharf  more  securely,  and  used  every  means  at  hand 
to  accomplish  that  end.  The  storm  was  an  unusual  one,  coming  from 
a  point  which  greatly  endangered  vessels  at  anchor  or  fastened  to  Pier 
A,  and  while  so  moored  by  ropes  fastened  to  cleats  on  the  schooner, 
and  thence  run  to  cleats  on  the  pier,  the  starboard  beam  cleat  of  the 
vessel  broke  away,  or  was  drawn  out,  and  immediately  the  crew  got 
the  lines  clear,  and  made  them  fast  around  the  samson  post  to  hold  the 
boat.  This  post,  which  was  to  all  exterior  appearances  sound,  after 
awhile  snapped  off  right  close  to  the  deck,  casting  loose  all  the  ropes 
wound  round  it.  This  second  breaking  resulted  in  the  vessel's  tear- 
ing loose  forward,  and  finally,  owing  to  the  terrific  storm  then  pre- 
vailing, and  which  continued  unabated,  she  broke  away  aft.  Every 
effort  was  made  to  add  to  and  strengthen  the  remaining  ropes  to  hold 
her  in  position;  but  in  a  storm  of  that  severity,  with  a  boat  laden  as 
she  was,  and  fastened  aft  and  not  forward,  the  strain  was  too  great, 
which  caused  the  hawser  to  snap.  Considerable  testimony  was  ad- 
duced as  to  the  quality  of  the  ropes  used  in  making  fast  to  the  pier, 
and  to  the  samson  post;  but  the  same  has  no  special  weighf  here,  be- 
cause it  was  not  the  rope,  but  the  samson  post,  which  broke,  from  what ' 
might  be  termed  a  latent,  rather  than  a  patent,  defect.  There  was 
some  evidence,  also,  that  the  post  was  set  in  and  fastened  to  the  deck 
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of  the  vessel,  instead  of  to  the  keel;  but  that  contention  is  not  sus- 
tained, the  preponderance  of  the  testimony  being  that  the  same  was 
placed  as  they  usually  are — ^that  is,  through  the  deck  to  the  keel  of 
the  vessel.  ^  The  court's  conclusion  is,  upon  the  facts  and  circumstan- 
ces of  this  case,  that  the  Kirby  should  not  be  held  responsible  for 
the  effects  of  a  storm  which  broke  the  vessel  from  her  mooring^. 

As  to  the  collision  which  happened  next  day  about  noon,  after 
various  other  causes  had  intervened,  which  in  the  opinion  of  the  court 
were  the  direct  cause  of  the  accident,  the  question  is :  Did  the  schoon- 
er do  anything  to  cause  injury  to  other  vessels  after  she  got  adrift  for 
which  she  ghould  be  held  Hable?  There  was  only  a  very  short  drift 
before  the  vessel  was  again  made  fast.  The  undisputed  testimony  is 
that  her  crew  immediately  threw  her  anchor  out.  Whether  it  dragged 
or  not  is  not  material,  because  by  the  turning  of  the  vessel  after  she. 
broke  loose  from  Pier  A  she  curiously  enough  got  hung  up  by  the 
breast  chain  of  her  bowsprit  catching  over  the  end  of  the  piles  in  front 
of  the  breakwater,  and  that  stopped  her  drift.  Such  an  intervention 
would  not  happen  often.  It  was  one  of  the  mysterious  things  which 
sometimes  occur.  Here  was  a  vessel  lashed  to  Pier  A,  and  properly 
and  safely  made  fast,  suddenly  turned  adrift,  and  her  breast  chain 
catches  over  in  another  pier,  holding  the  schooner  taut,  so  that  it 
withstood  and  rode  out  a  long  continued  and  unusually  severe  storm. 
She  was  thus  suspended  by  this  chain  from  3  or  4  o'clock  in  the  morn- 
ing, until  the  following  day  at  9  o'clock,  without  anything  being  in- 
jured or  endangered  from  her  position.  After  being  caught  in  this 
position,  those  in  charge  of  her  made  fast  also  to  one  of  the  stanchions 
of  the  breakwater,  which  the  court  thinks  was  an  act  of  prudence. 
The  schooner  was  apparently  not  in  a  position  to  hurt  other  craft, 
apd  thus  fastening  her  helped  to  make  the  vessel  safer,  and  prevent 
it  from  again  breaking  loose,  ahd  drifting  into  shipping  in  the  harbor. 
In  the  view  taken  by  the  court,  the  real  cause  of  the  damage  arose 
from  the  fact  that  the  launches  were  in  too  close  proximity  to  the 
schooner  thus  suspended  by  her  chain  to  the  pier  and  made  fast  to 
the  stanchion.  From  4  o'clock  to  9  o'clock  that  morning  there 
was  no  danger  to  any  vessel.  At  9  o'clock,  the  tide  having  turned, 
the  two  small  boats,  for  damage  to  which  this  libel  is  filed,  and  the 
government  boat,  were  all  in  a  position  of  danger;  but  during  the 
morning  the  government  boat  was  taken  out  by  a  number  of  men, 
leaving  libelant's  two  launches  there.  This  dangerous  condition  con- 
tinued until  about  1 :30  in  the  afternoon,  when  the  two  launches  were 
also  gotten  out;  they  having  in  the  meantime  received  the  injuries 
sued  for. 

The  real  question  to  be  determined  is  whether  the  damage  to  the 
small  boats,  brought  into  close  proximity  to  and  dashed  against  the 
schooner  by  the  action  of  a  violent  storm,  as  before  described,  should 
be  paid  by  the  owner  of  the  Kirby,  or  should  fall  upon  the  owner  of 
the  launches;  and  to  ascertain  this  the  court  has  to  take  into  consid- 
eration all  the  facts  and  circumstances  surrounding  the  entire  matter, 
and  the  obligations  all  parties  interested  owed  to  each  other  to  do 
their  full  duty  so  as  not  to  damage  each  other's  property.  It  may  be 
l(>3  P.— 50 
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conceded  that,  unless  those  in  charge  of  the  Kirby  neglected  to  do 
something  which  they  ought  to  have  done  after  the  little  boats  got  in 
a  position  of  danger  from  fouling  or  colliding  with  the  Kirby,  then, 
clearly,  the  owner  of  the  Kirby  would  not  be  liable.  The  serious  dan- 
ger to  these  launches  did  not  arise  until  9  o'clock  in  the  morning.  Their 
owner  knew  of  the  danger  at  that  time,  as  did  the  master  of  the  Kirby. 
It  was' patent  after  the  tide  turned,  and  from  the  force  of  the  wind 
which  threw  the  vessels  together.  They  were  not  only  presumed  to 
know  of  it,  but  they,  actually  knew  it.  The  crew  of.  the  Kirby,  the 
government  officer  in  his  boat,  and  Mr.  Spencer,  were  all  trying  to 
do  the  best  they  could  to  protect  their  respective  boats  and  to  aid  each 
other  in  securing  them,  and  from  9  o'clock  in  the  morning  until  1 
o'clock  in  the  afternoon  their  perilous  position  was  manifest  to  every- 
.body  present. 

Unquestionably  the  officers  and  crew  of  the  Kirby  owed  their  first 
duty  to  the  protection  of  their  own  vessel.  They  were  not  in  their 
then  position  by  their  own  choice,  but  by  the  violence  of  the  storm 
prevailing.  They  did  not  anchor  in  this  position,  and  as  a  matter  of 
fact,  at  the  time  the  vessel  was  driven  there,  there  was  no  danger,  and, 
having  been  caught  by  the  breast  chain,  they  were  powerless  to  ex- 
tricate themselves,  and  were  at  the  mercy  of  the  wind  and  tide.  After 
the  danger  developed  at  9  o'clock  in  the  morning,  every  one  did  what 
they  thought  proper  and  beiieved  to  be  best  for  their  safety  and  relief, 
and  it  is  hard  to  realize  that  in  the  city  of  Newport  News,  a  port  of 
considerable  extent  and  large  shipping,  there  was  no  seaman  or  other 
person  obtainable  who  had  skill  sufficient  to  get  out  these  launches ; 
but  the  fact  that  it  was  not  done  leads  the  court  to  assume  that  it  was 
not  possible  to  do  it,  and  that  Mr.  Spencer  had  exhausted  every 
remedy  in  his  power  to  save  his  property.  The  weather  was  too  severe 
for  him  to  go  out  on  the  breakwater.*  He  tried  to  get  there  on  his 
hands  and  knees,  but  could  not  proceed  on  account  of  the  ice  and 
sleet,  and  there  was  no  other  way  apparently,  certainly  without  a  boat, 
for  him  to  get  to  his  launches,  that  he  could  devise.  But  it  does  not 
follow  that  because  he  was  in  this  unfortunate  predicament,  and  his 
property  in  peril,  the  loss  subsequently  accruing  should  fall  on  the 
owner  of  the  schooner,  rather  than  on  l;iimself.  The  court  does  not 
think  there  was  any  negligence  between  9  and  1  o'clock  on  the  part 
of  the  persons  in  charge  of  the  Kirby  to  justify  visiting  the  loss  sued 
for  upon  the  Kirby,  as  distinguished  from  the  owner  of  the  boats 
which  were  damaged.  The  crew  of  the  ICirby  owed  their  first  dut}' 
to  their  own  vessel,  though  it  does  not  appear  there  was  much  they 
could  have  done  to  save  the  launches,  in  the  circumstances.  The  Kirby 
and  the  launches  were  both  in  danger,  and  they  took  no  risk  in  at- 
tempting to  help  others,  but  devoted  their  attention  to  their  own  ship. 
Any  other  course  might  have  been  disastrous  to  both,  and,  in  any 
event,  they  so  acted  in  such  an  emergency,  and  should  not  be  held  re- 
sponsible, under  the  circumstances,  for  what,  at  best,  would  be  but 
an  error  of  judgment.  Mr.  Spencer  was  surrounded  by  his  friends, 
and  to  expect  the  crew  of  the  Kirby  to  do  more  than  Mr.  Spencer 
could  for  his  own  property  would  be  to  impose  upon  them  a  burden 
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which  the  law  does  not  require.    Iti  other  words,  it  is  simply  a  question 
in  this  case,  upon  whom  the  loss  shall  fall ;  and  in  the  opinion  of  the 
court  it  should  stay  where  it  fell,  on  the  owner  of  the  launches, 
A  decree  may  be  entered  dismissing  the  libel,  with  costs. 


In  re  STROBEUJ^ 

(District  Gonrt,  B.  D.  New  York.    August  4,  1906.) 

Bankbuptct— TiHs  FOR  Pbovino  Claims— MATiasRS  in  LirrioATioN. 

Where  one  scheduled  as  a  creditor  by  a  bankrupt  as  to  a  part  of  the 
amount  insisted  upon  his  rights  as  a  secured  creditor  under  a  chattel 
mortgage  which  was  held  TOid  because  recorded  in  the  wrong  county, 
and  as  to  another  part  claimed  ownership  of  property  in  possession  of 
the  bankrupt,  as  bailor,  but  which  was  adjudgied  to  be  the  property  of 
the  estate,  both  decisions  being  made  more  than  a  year  after  the  adjudica- 
tion, his  claims  were  sufficiently  before  the  court  to  render  It  unnecessary 
for  him  to  file  formal  proofs  before  the  referee,  and  may  be  allowed 
as  general  claims  after  the  expiration  of  the  year  fixed  by  the  statute 
for  filing  proofs  of  claim. 

In  Bankruptcy. 
See  163  Fed.  380. 

Benjamin  F.  Edsall,  for  trustee. 
Albert  C.  Aubery,  for  bankrupt. 

Dittenhoefer,  Gerber  &  James  (A.  J.  Dittenhoefer  and  Frank  Tren- 
holm,  of  counsel),  for  Bachrach. 

CHATFIELD,  District  Judge.  The  point  at  issue  is  simple  in 
statement,  but  exceedingly  important  in  application.  Act  July  1,  1898, 
c.  641,  §  67,''30  Stat.  560  (U.  S.  Comp.  St.  1901,  p.  3443),  as  amend- 
ed, specifies  many  details  as  to  "proof  and  allowance 'of  claims,"  and 
subdivision  "n"  is  as  follows: 

**Claim8  shall  not  be  proved  against  a  bankrupt  estate  subsequent  to  one 
year  after  the  adjudication;  or  if  they  are  liquidated  by  litigation  and  the 
final  Judgment  therein  is  rendered  within  thirty  days  before  or  after  the  ex- 
piration of  such  time,  then  within  sixty  days  after  the  rendition  of  such 
judgment:  Provided,  that  the  right  of  infants  and  insane  persons  without 
guardians,  without  notice  of  the  proceedings,  may  continue  six  months 
longer." 

A  "proof  of  claim"  is  defined  by  subdivision  "a"  of  section  57  to 
be  "a  statement  under  oath,  in  writing,  signed  by  a  creditor,"  with 
various  details  as  to  the  kind,  nature,  and  amount  of  the  debt.  It 
will  thus  be  seen  that  a  "proof  of  claim"  is  defined  by  the  act  to  be  a 
paper,  and  to  be  an  affirmative  personal  paper  writing  made  by  the 
creditor,  as  distinguished  from  any  admission  of  the  bankrupt,  or 
secondary  evidence  from  other  documents.  The  language  of  sub- 
division "n"  could  not  well  be  stronger,  and  the  statute  certainly  seems 
to  imply  that  no  claim  shall  be  proved,  by  the  filing  of  a  proof  of 
claim  defined  in  subdivision  "a,"  after  12  months  have  elapsed  since 
adjudication. 

In  the  present  case  the  bankrupt  was  adjudicated  upon  October 
21,  1906.    No  appeal  from  the  adjudication  was  taken,  no  claims  now 
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under  consideration  were  liquidated  by  litigation,  wherein  a  final  judg- 
ment was  rendered  within  30  days  after  the  expiration  of  12  months 
since  adjudication,  nor  is  any  claim  affected  by  the  rights  of  infants 
of  their  guardians.  The  question  is  directly  raised  through  the  debts 
of  the  bankrupt  to  one  Bachrach,  whose  claims  are  as  follows :  First 
$7,454.58,  with  interest  from  August  25,  1904,  which  amount  was 
embodied  in  a  chattel  mortgage  made  null  and  void  by  filing  in  the 
county  of  New  York,  instead  of  in  the  county  of  Kings,  where  the 
bankrupt  resided.  Second.  $3,500,  merchandise  debt  alleged  to  have 
been  due  Bachrach  at  the  date  of  the  petition  in  bankruptcy.  Third. 
$3,015.76,  which  amount  Bachrach  is  now  under  bond  to  pay,  with 
interest,  into  the  estate  under  order  of  this  court. 

This  last  amount  can  in  no  wise  be  considered  a  claim,  against  the 
estate,  under  the  determination  of  this  court  and  of  the  United  States 
Circuit  Court  of  Appeals  for  this  circuit  in  Re  Leonard  Strobel,  Indv., 
etc..  Bankrupt  (decided  Feb.  28,  1908,  and  March  9,  1908)  160  Fed. 
916.  By  these  decisions  it  has  been  conclusively  determined  that  the 
amount  in  question  was  due  for  property  "erroneously  taken  by  Bach- 
rach from  the  receiver  in  bankruptcy,  the  value  of  which  he  was  or- 
dered to  restore.  The  other  two  items — that  is,  the  amount  repre- 
sented by  the  void  chattel  mortgage,  and  the  claim  for  general  mer- 
chandise— may  be  treated  alike,  so  far  as  this  application  is  con- 
cerned. 

The  bankrupt  in  his  schedules  has  recited  as  debts  owing  by  him 
the  $7,454.58,  with  interest,  involved  in  the  chattel  mortgage  trans- 
action, and  the  $3,600  indebtedness  for  merchandise.  The  creditor 
Bachrach  has  claimed  by.  a  verified  petition,  in  writing,  in  this  pro- 
ceeding both  the  amount  due  under  the  chattel  mortgage  and  the  claim 
for  the  $3,500,  the  latter  claim  having  been  made  by  thts  creditor  in 
the  guise  of  a. petition  to  have  his  alleged  right  to  the  merchandise 
itself  determined,  and  it  was  upon  this  application  that  the  court  de- 
cided his  claim  to  be  merely  an  indebtedness,  unsecured  in  any  way. 
This  latter  question  has  been  in  litigation,  and  has  ultimately  been 
determined  in  favor  of  the  estate  within  a  very  recent  time,  and  not 
until  over  two  years  had  elapsed  subsequent  to  adjudication.  Upon 
this  condition  of  affairs,  the  trustee  in  bankruptcy  has  objected  to 
the  filing  with  the  referee  of  a  claim  under  section  57n  of  the  stat- 
ute, and  the  referee  has  returned  the  same,  upon  the  15th  day  of  July, 
1908,  whereupon  the  creditor  Bachrach  has  applied  to  this  court  for 
an  order  directing  that  the  referee  receive  the  proof  of  claim,  and 
allow  the  same  to  the  amount  which  may  be  proven. 

It  appears  from  the  record  that  no  dividend  has  been  declared, 
and  that  the  trustee  has  not  as  yet  received  from  the  receiver  the  fund 
which  may  be  in  the  receiver's  hands,  and  as  to  which  an  account- 
ing has  been  delayed  by  the  applications  pending  before  the  court. 
The  trustee  cites  the  following  cases,  which  must  be  considered:  In 
re  Stein  (D.  C.)  94  Fed.  124;  Bray  v.  Cobb  (D.  C.)  100  Fed.  270; 
In  re  Shaffer  (D.  C.)  104  Fed.  982;  In  re  Rhodes  (D.  C.)  105  Fed. 
231.  Of  these  cases  the  last  one  is  the  only  one  directly  setting  forth 
the  doctrine  urged.  The  creditor  Bachrach  relies  upon  the  case  of 
In  re  Fagan  (D.  C.)  140  Fed.  758,  16  Am.  Bankr.  Rep.  520. 
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There  would  seem  to  be  little  room  for  doubt  as  to  the  intent  of 
Congress  in  making  use  of  the  language  contained  in  the  statute. 
Section  56b  provides  that  creditors  holding  claims  which  are  secured 
shall  not  be. entitled  to  vote,  except  for  the  amount  in  which  the  claim 
exceeds  the  security,  and  section  57e  provides  that  the  claims  of  se- 
cured creditors  shall  be  allowed  for  such  sums  only  as  to  the  courts 
seem  to  be  owing  over  and  above  the  value  of  their  security.  The 
Congress  had  apparently  in  mind  promptness  in  the  settlement  of 
bankrupt  estates.  The  statutory  limitation  of  one  year  for  the  filing 
of  claims  is  expressed  in  definite  language,  and  no  ambiguity  of  mean- 
ing can  be  ascertained.  The  statute  begins  to  run  at  adjudication,  and, 
except  in  a  few  specified  cases  (with  which  we  have  nothing  to  do), 
is  terminated  12  months  after  adjudication,  and  neither  the  court  nor 
the  referee  has  the  power  to  extend  this  period  of  12  months,  so  far 
as  the  presentation  of  a  properly  verified  claim  to.  the  referee  is  con- 
cerned. The  cases  cited  bear  out  this  interpretation  of  the  law,  and 
there  are  but  two  questions  to  be  considered:  First,  is  the  filing  of 
a  duly  verified  petition  containing  the  necessary  facts  required  in  a 
proof  of  claim  (such  petition  having  been  presented  to  the  court  and 
made  a  part  of  the  record  in  the  proceeding)  equivalent  to  the  filing  of 
a  proof  of  claim;  the  amount  of  the  indebtedness  being  admitted  by 
the  bankrupt  and  mcluded  in  his  schedules,  and  the  attacks  upon  the 
claim  having  been  confined  to  objections  that  the  claimant  did  not  have 
a  valid  chattel  mortgage,  and  was  not  the  owner  of  the  merchandise 
to  which  he  had  asserted  title  and  for  which  he  now  claims  that  the 
bankrupt  is  indebted,  and  a  determination  having  been  made  adverse 
to  himself  on  the  proposition  of  ownership?  And,  second,  does  the 
statute  forbid  the  allowance  of  a  claim  unless  filed  in  the  manner 
prescribed  ? 

The  situation  as  to  the  mortgage  is  further  complicated  by  the 
fact  that  the  mortgagee  included  his  alleged  rights  under  the  mort- 
gage as  a  ground  for  his  claim  of  title  to  the  goods  which  he  has  been 
ordered  by  the  court  to  return  to  the  estate.  If  these  claims  had  not 
been  intermingled,  the  situation  in  reference  to  the  chattel  mortgage 
would  be  simple.  Mr.  Bachrach  knew  before  the  expiration  of  the 
12  months  that  his  rights  to  a  chattel  mortgage  had  been  lost  through 
a  mistake  in  filing,  and,  if  nothing  else  had  been  involved,  he  would 
have  been  bound  t;o  file  his  claim  for  the  indebtedness  represented  by 
the  alleged  chattel  mortgage,  within  the  statutory  period;  but,  inas- 
much as  the  claim  of  ownership  to  the  goods  was  partially  based  upon 
his  rights  under  the  alleged  chattel  mortgage,  Bachrach  would  seem 
to  have  been  acting  under  a  mistake  of  law,  and  therefore  the  ques- 
tion with  reference  to  either  item  is  whether  a  creditor  is  precluded 
from  asserting  any  claim  against  a  bankrupt  estate,  when,  under  a 
mistaken  idea  of  the  law,  he  has  insisted  upon  his  rights  as  a  secured 
creditor,  or  as  owner  of  property  ultimately  determined  to  be  a  part 
of  the  bankrupt's  estate,  until  the  12  months  have  gone  by. 

Suppose  reclamation  proceedings  should  be  brought  and  determined 
in  favor  of  a  creditor,  and  an  appeal  should  be  taken  on  behalf  of  the 
trustee,  and  that  appeal  (running  over  the  period  of  12  months)  should 
result  in  reversal  and  a  determination  adverse  to  the  reclaiming  cred- 


Digitized  by 


Google 


790  103  FEDERAL  RBPORTEB. 

itor;  or,  again,  suppose  a  chattel  mortgage,  apparently  valid,  is  at- 
tacked by  the  trustee,  and  the  mortgagee  should  be  successful,  where- 
upon the  trustee  appeals,  and  the  api>eal,  then  running  beyond  the 
period  of  12  months,  should  result  in  reversal,  and  the  mortgagee  be 
adjudicated  to  have  but  an  unsecured  debt  against  the  bankrupt's  es- 
tate. Had  Congress  the  right,  under  the  Constitution,  ta  provide  that 
a  creditor  could  not  receive  any  share  of  the  estate,  equally  with  the 
other  creditors,  unless  he  should  give  up  the  decision  or  judgment 
already  rendered  in  his  favor,  and  admit  the  contention  of  the  trustee 
who  had  appealed,  and  who  thus  had  compelled  the  creditor  to  run 
the  risk  of  a  reversal  and  the  entire  loss  of  his  property,  if  such  re- 
versal was  not  ordered  by  the  Appellate  Court  within  12  months  after 
adjudication?  Can  the  Congress,  by  fixing  such  an  apparent  statute 
of  limitation,  deprive  an  individual  of  his  property,  either  by  compelling 
him  to  throw  up  his  hands  upon  an  appeal  from  a  determination  in 
his  favor,  or  else  to  yield  all  claim  as  a  general  creditor? 

If  such  should  be  held  to  be  the  meaning  of  the  statute,  it  would 
seem  to  this  court  to  be  unconstitutional,  and  inasmuch  as  all  claims 
properly  before  the  court  and  upon  the  record  must  be  considered  in 
the  declaration  of  dividends,  or  in  the  carrying  out  of  a  composition, 
and  inasmuch  as  the  assets  of  the  estate  cannot  be  considered  avail- 
able until  the  title  of  the  trustee  thereto  has  been  ifinally  determined, 
it  would  seem  to  be  necessary  to  hold  that  section  57n  could  not  have 
been  intended  in  such  a  sense  as  to  make  the  statute  unconstitutional, 
and  must  therefore  be  limited  to  claims  as  to  which  the  filing  of  a 
proof  of  claim  is  necessary,  and  where  the  creditor  is  in  a  position  to 
file  the  necessary  proof  with  the  referee,  or  to  elect  not  to  do  so.  Fur- 
ther, in  the  particular  instance  the  decision  has  been  against  Mr.  Bach- 
rach,  and  the  appeal  was  taken  by  him;  but  his  rights  would  seem  to 
be  the  same,  and  the  Congress  had  not  the  power  under  the  Constitu- 
tion to  compel  him  to  give  up  the  rights  of  appeal  allowed  to  litigants 
in  such  matters,  by  forcing  him  within  a  certain  time  to  yield  his  claim 
for  security,  in  order  to  save  even  what  rights  he  might  have  if  de- 
feated on  that  appeal.  As  a  matter  of  equity,  there  would  seem  to 
be  no  necessity  in  such  a  case  as  the  present  for  the  filing  of  a  specific 
and  additional  proof  of  claim.  The  proofs  already  on  record  and  ac- 
tually before  the  referee,  while  filed  m  court  and  not  with  the  referee 
originally,  are  sufficient  as  proof  of  a  claim,  whenr  coupled  with  the 
orders  of  this  court  following  the  decision  upon  the  appeals,  and  de- 
ciding that  Mr.  Bachrach  is  but  a  general  creditor  for  such  amount  as 
may  be  allowed. 

The  bankruptcy  statute  has  no  time  limit  upon  the  allowance  of 
claims,  nor  upon  the  payment  of  dividends,  and  in  the  present  instance 
the  referee  will  be  directed  to  allow  the  claim  of  Mr.  Bachrach  for 
such  amounts,  up  to  $7,454.58,  and  interest,  and  up  to  $3,500,  as  the 
referee  may  determine  after  hearing  proof  as  to  the  amount  of  these 
claims,  and  whatever  testimony  may  be  offered  in  objection  thereto. 

The  recent  cases  of  In  re  Peck  (D.  C.)  161  Fed'.  762,  and  In  re  Noel 
160  Fed.  89,  80  C.  C.  A.  43,  following  the  idea  of  Keppel  v.  TiflSn 
Savings  Bank,  197  U.  S.  366,  26  Sup.  Ct  443,  49  L.  Ed.  790,  show 
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that  section  57n  of  the  bankruptcy  statute  is  not  to  be  applied  in  all 
cases,  and  seem  to  justify  the  conclusion  reached  by  this  court. 
The  motion  will  be  granted,  as  indicated. 


UNITED  STATES  T.  CX)BB. 
(District  Gourt»  D.  Maryland.    March  31,  1906.) 

1.  SHrppiNQ  —  Oabbiage  of  Goods  — Habteb  Act—Enfobcement  bt  Cbiminal 

PBosEctrriON. 

The  provisions  of  the  Harter  act  (Act  Feb.  13,  1893,  c  105,  27  Stat.  445 
[U.  S.  Omp.  St.  1901,  p.  2046]),  making  it  unlawful  for  the  manager,  agent, 
master,  or  owner  of  any  vessel  to  insert  in  bills  of  lading  provisions  by 
which  they  are  relieved  from  liability  for  negligence,  or  to  refuse  to  is- 
sue bills  of  lading  containing  certain  statements,  and  making  any  one 
violating  such  provisions  liable  to  a  fine,  makes  it  a  criminal  statute;  and 
one  violating  either  of  such  provisions  is  subject  to  indictment  and  prose- 
cution therefor. 

2.  Same— Indictment— Descbiption  op  Offense. 

In  an  indictment  for  issuing  a  bill  of  lading  containing  provisions  in  vio- 
lation of  the  Harter  act  (Act  Feb.  13,  1898,  c.  105,  27  Stat.  445  [U.  S.  Comp. 
St  1901,  p.  29461),  which  avers  that  such  bill  was  issued  by  defendant, 
and  which  sets  out  a  copy  of  such  bill,  from  which  it  appears  that  de- 
fendant's name  was  signed  thereto  "per**  another,  it  is  unnecessary  to  al- 
lege that  it  was  so  signed  by  defendant's  authority,  which  is  a  matter 
of  proof. 

8.  Same— Bill  of  Lading — Leqalitt. 

A  bill  of  lading  covering  a  shipment  of  walnut  logs  from  a  port  of  the 
United  States  to  a  foreign  port  construed,  and  held  to  reasonably  comply 
with  the  requirements  of  section  4  of  the  Harter  act  (Act  Feb.  13,  1893, 
c.  105,  27  Stat.  445  [U.  S.  Comp.  St.  1901,  p.  2947]),  and  not  to  contain  any 
provisions  in  violation  of  sections  1  and  2  which  would  sustain  an  Indict- 
ment against  the  agent  Issuing  the  same. 

On  Demurrer  to  Indictment. 

John  C.  Rose  and  Morris  A.  Soper,  for  the  United  States. 

Jno.  J.  Donaldson  and  Wheeler,  Cortis  &  Haight,  for  defendant. 

MORRIS,  District  Judge.  The  indictment  sets  forth  that  a  certain 
John  L.  Alcock  was  engaged  in  the  business  of  exporting  lumber  from 
the  port  of  Baltimore  to  the  port  of  Hamburg,  Germany,  and  the  de- 
fendant Cobb  was  the  agent  of  a  line  of  steamships  called  the  "Ham- 
burg-American Line,"  engaged  in  transporting  merchandise  between 
ports  of  the  United  States  and  said  port  of  Hamburg,  Germany,  and 
that  on  April  17,  1905,  at  Baltimore,  Cobb,  as  agent  of  said  line  of  ves- 
sels, issued  to  said  Alcock  a  bill  of  lading  for  31  walnut  logs  to  be  car- 
ried from  Baltimore  to  Hamburg,  and  did  insert  in  said  bill  of  lading 
certain  clauses  and  agreements  whereby  the  said  vessels  and  the  own- 
ers thereof  were  relieved,  and  were  intended  to  be  relieved,  from  lia- 
bility for  loss  and  damage  from  negligence,  fault,  failure  in  proper 
loading,  stowage,  custody,  and  proper  delivery  of  the  said  31  walnut 
logs  committed  to  their  charge,  which  said  clauses  were  "Contents 
and  Condition  of  Contents  of  Packages  Unknown,"  ''Shipper's  Load 
and  Count/'  that  "the  carrier  shall  not  be  liable  for  loss  or  damage  oc- 
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casioned  by  breakage" ;  "that  the  carrier  shall  not  be  concluded  as  to  the 
correctness  herein  of  quality,  quantity  and  contents";  "that  the  car- 
rier shall  not  be  liable  for  risk  of  craft,  hulk  or  transshipment" ;  that 
said  Alcock  did  then  and  there  demand  of  said  Cobb  as  agent  as  afore- 
said a  bill  of  lading  omitting  the  said  clauses,  and  stating  therein  the 
marks  necessary  for  the  identification  and  the  quantity  of  said  mer- 
chandise, and  said  Cobb  refused  to  issue  such  a  bill  of  lading  contrary 
to  the  statute.  By  subsequent  counts  based  upon  each  of  the  before- 
mentioned  clauses  the  insertion  of  each  of  the  clauses  by  Cobb  contrary 
to  the  demand  of  Alcock  is  charged  as  a  distinct  offense.  In  the 
seventh  and  last  count  of  the  indictment  the  bill  of  lading  is  set  out 
verbatim  as  it  was  actually  issued,  with  a  like  charge  as  in  the  first 
count. 
The  demurrer  assigns  as  causes  for  demurrer : 

"(1)  That  the  Indictment  and  each  and  every  count  thereof  Ib  Inatifflclent 
In  law. 

"(2)  That  each  and  every  count  falls  to  allege  facts  constituting  an  offense 
against  the  laws  of  the  United  States. 

"(3)  That  the  insertion  in  the  bill  of  lading  of  the  clauses  mentioned  did  not 
constitute  an  offense  against  the  United  States. 

'•(4)  That  each  and  every  count  fails  to  allege  that  the  defendant  was 
manager,  agent,  master,  or  owner  of  any  vessel  transporting  merchandise  or 
property  from  or  between  ports  of  the  United  States  and  foreign  ports. 

"(5)  That  it  appears  by  the  seventh  count  that  the  bill  of  lading  alleged  to 
have  been  issued  by  the  defendant  was  not  issued  by  him,  but  was  signed  by 
one  'C.  W.  S.',  and  that  it  is  not  alleged  that  said  *C.  W.  S.'  was  thereto  duly 
authorized  by  the  defendant  or  by  the  Hamburg-American  Line. 

"(6)  That  it  rippears  from  the  bill  of  lading  that  it  did,  in  fact,  state  the 
marks  necessary  for  identification  and  quantity  of  said  merchandise. 

"(7)  That  each  and  every  count  is  in  other  respects  informal,  insufficient,  and 
defective." 

The  indictment  must  rest  upon  the  first  and  the  fourth  and  fifth 
sections  of  the  Harter  act.  Act  Feb.  13,  1893.  c.  105,  27  Stat.  445,  446 
(U.  S.  Comp.  St.  1901,  p.  2947).  The  first  section  declares,  in  sub- 
stance, that  it  shall  not  be  lawful  for  the  manager,  agent,  master,  or 
owner  of  any  vessel  transporting  merchandise  or  property  from  or 
between  ports  of  the  United  States  and  foreign  ports  to  insert  in  any 
bill  of  lading  any  clause  whereby  it,  he,  or  they  shall  be  released  from 
liability  for  loss  or  damage  arising  from  negligence,  fault,  or  failure 
in  proper  loading,  stowage,  custody,  care,  or  proper  delivery  of  any 
and  all  lawful  merchandise  or  property  committed  to  its  or  their  charge. 
Any  and  all  words  or  clauses  of  such  import  inserted  in  bills  of  lading 
or  shipping  receipts  shall  be  null  and  void  and  of  no  effect.  Section  4 
enacts  that  it  shall  be  the  duty  of  the  owner  or  owners,  masters,  or 
agent  of  any  vessel  transporting  merchandise  or  property  from  or  be- 
tween ports  of  the  United  States  and  foreign  ports  to  issue  to  shippers 
of  any  lawful  merchandise  a  bill  of  lading  stating  the  marks  necessary 
for  identification,  number  of  packages,  stating  whether  it  be  carrier's 
or  shipper's  weight,  and  apparent  order  or  condition  of  such  merchan- 
dise or  property  delivered  to  and  received  by  the  owner,  master,  or 
agent  of  the  vessel  for  transportation,  and  such  document  shall  be 
prima  facie  evidence  of  the  receipt  of  the  merchandise  therein  de-  ' 
scribed.     Section  5  enacts  that  for  a  violation  of  any  provisions  of 
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the  act  the  ag-ent,  owner,  or  masters  of  the  vessel  guilty  of  such  viola- 
tion, and  who  refuses  to  issue  on  demand  the  bill  of  lading  provided 
for,  shall  be  liable  to  a  fine  not  exceeding  $2,000.  The  amount  of  the 
fine  and  costs  for  such  violation  shall  be  a  lien  upon  the  vessel  whose 
agent,  owner,  or  master  is  guilty  of>  such  violation,  and  such  vessel 
may  be  libeled  therefor  in  any  District  Court  of  the  United  States 
within  whose  jurisdiction  the  vessel  may  be  found.  One-half  of  such 
penalty  shall  go  to  the  party  injured  by  such  violation  and  the  re- 
mainder to  the  government  of  the  United  States. 

It  is  first  urged  in  support  of  the  demurrer  that  the  language  of 
the  act  is  not  appropriate  and  sufficient  to  declare  the  doing  of  anything 
forbidden  by  it,  or  the  failure  to  do  anything  commanded  by  it,  an 
offense  to  be  punished  by  criminal  indictment;  that  the  language  in^ 
dicates  that  the  penalty  is  to  be  recovered  in  a  civil  suit  by  a  qui  tam 
action ;  that  the  Harter  act  is  not  a  criminal  statute,  but  deals  only  with 
civil  rights  and  duties.  There  can  be  no  doubt  that  Congress  has  the 
power  to  regulate  transportation  between  the  United  States  and  foreign 
ports,  and  has  the  power  to  make  the  acts  which  by  law  it  forbids,  as 
between  shipper  and  carrier,  criminal  acts.  Considering  that  this  legis- 
lation of  Congress  declares  it  to  be  unlawful  for  the  carrier  to  insert 
certain  clauses  in  any  bill  of  lading  relieving  the  carrier  from  respon- 
sibility for  negligence,  and  declaring  it  to  be  unlawful  to  refuse  to  state 
therein  certain  matters  intended  to  be  for  the  protection  of  the  ship- 
per, and  considering  the  fact  often  declared  by  the  courts  that  the  ship- 
per in  accepting  the  bill  of  lading  which  the  carrier  is  willing  to  issue 
acts  under  a  practical  compulsion  and  is  not  at  liberty  to  accept  or  de- 
cline the  proposed  contract  as  one  who  is  a  free  age'nt,  it  is  quite  clear, 
I  think,  that  the  intention  of  Congress  was  to  come  to  the  relief  of 
the  shipper  by  affording  him  an  effective  remedy.  The  intention,  it  is 
apparent,  was  to  make  it  an  act  punishable  by  fine  for  the  carrier  to  re- 
fuse to  issue  to  the  shipper  such  a  bill  of  lading  as  the  act  of  Congress 
declared  was  lawful  and  was  a  compliance  with  the  duty  of  the  carrier. 
The  language  used  is: 

"For  any  violation  of  any  provisions  of  the  act,  the  agent,  owner,  •  ♦  ♦ 
guilty  of  such  violation  and  who  refuses  to  issue  on  demand  the  bill  of  lading 
herein  provided  for  shall  be  liable  to  a  fine  not  exceeding  two  thousand  dol- 
lars. ♦  •  ♦  One-half  of  such  penalty  shall  go  to  the  party  injured  by  such 
violation,  and  the  remainder  to  the  Government  of  the  United  States." 

Under  our  system,  the  approved  proceeding  for  enforcing  the  lia- 
bility to  a  fine  imposed  upon  any  one  who  has  been  guilty  of  a  violation 
of  law  is  by  indictment,  conviction,  and  sentence  in  a  criminal  court. 
To  be  liable  to  a  fine  is  to  be  punishable  by  a  fine,  and  to  enact  that  an 
unlawful  act  is  punishable  by  a  fine  is  to  declare  that  it  is  contrary  to 
the  public  justice  of  the  enacting  sovereign.  U.  S.  v.  Reisinger,  128 
U.  S.  398-402,  9  Sup.  Ct.  99,  32  L.  Ed.  480. 

Section  5  also  provides  that : 

"The  amount  of  the  fine  and  costs  for  such  violation  shall  be  a  lien  upon  the 
vessel  whose  agent,  owner  or  master  is  guilty  of  such  violation,  and  such  ves- 
sel may  be  libeled  therefor  in  any  District  Court  of  the  United  States  within 

whose  Jurisdiction  the  vessel  may  be  found." 
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This  requires  that  the  recovery  by  libel  against  the  vessel  be  limited 
to  the  amount  of  the  fine  and  the  costs  adjudged  against  the  agent, 
owner,  or  master  of  the  vessel,  and  requires  that  the  criminal  proceed- 
ing against  such  agent,  owner,  or  master  be  first  prosecuted,  and  that 
it  has  resulted  in  the  imposition  of  a  fine  by  the  sentence  of  the  court. 
The  Strathairly,  124  U.  S.  558-580,  8  Sup.  Ct.  609,  31  L.  Ed.  680. 
In  the  present  case  there  is  no  particular  steamer  of  the  Hamburg- 
American  Line  named,  so  that  there  could  not  be  a  libel  filed,  but  the 
owners  and  agents  of  a  line  of  steamers  are,  it  seems  to  me,  within  the 
provisions  of  the  act,  and,  if  guilty,  liablfe  to  a  fine. 

It  is  further  urged  by  counsel  for  the  defendant  that  no  indictment 
will  lie  under  the  Harter  act  for  inserting  in  the  bill  of  lading  any 
clauses  which  the  first  section  declares  to  be  null  and  void  and  of  no 
effect.  I  cannot  assent  to  this  proposition.  It  is  a  violation  of  the 
first  section  of  the  provisions  of  the  act  to  insert  in  any  bill  of  lading 
any  clause  relieving  the  carrier  from  liability  for  loss  arising  from  tlie 
negligence  of  the  manager,  agent,  master,  or  owner  of  the  vessel,  and 
the  fact  that  such  a  clause  is  declared  to  be  null  and  void  and  of  no 
effect  does  not  alter  or  affect  the  guilt  of  the  one  who  unlawfully 
inserts  the  clause  in  the  bill  of  lading.  The  lawful  bill  of  lading  as 
declared  by  the  act  is  one  which  does  not  contain  any  such  clause,  and 
one  who  on  demand  refuses  to  issue  a  lawful  bill  of  lading — that  is  to 
say,  one  without  such  clauses — is  declared  by  the  act  to  be  liable  to  the 
fine. 

It  is  also  urged  that  the  bill  of  lading  shows  that  it  was  not  is- 
sued by  the  defendant,  but  was  signed  by.  one  "C.  W.  S.,"  and  that 
it  is  not  alleged  that  said  "C  W.  S."  was  thereto  duly  authorized.  It 
does  not  appear  to  me  that  such  an  allegation  is  required.  It  is  charg- 
ed that  the  bill  of  lading  was  issued  by  the  defendant,  and  as  set  out 
in  the  indictment  the  defendant's  name  is  signed  to  it.  It  is  matter 
of  proof  to  show  that  his  name  was  signed  by  some  one  duly  au- 
thorized. 

It  is  next  to  be  considered  whether  or  not  the  specific  refusals  charg- 
ed in  the  different  counts  of  the  indictment  or  any  of  them  are  by  the 
Harter  act  declared  to  be  unlawful  and  punishable.  Do  any  of  the 
clauses  which  it  is  charged  the  defendant  insisted  upon  inserting  in  the 
bill  of  lading  purport  to  relieve  the  carrier  "from  liability  from  loss  or 
damage  arising  from  negligence,  fault,  or  failure  in  proper  loading, 
stowage,  custody,  care,  or  proper  delivery,'!  of  the  property  committed 
to  his  charge?  Or  do  any  of  the  refusals  charged  in  the  indictment 
constitute  a  violation  of  the  duty  imposed  by  the  act  on  the  carrier  to 
issue  a  bill  of  lading  which  shall  state  with  reference  to  the  merchan- 
dise shipped  "the  marks  necessary  for  identification,"  "the  number 
of  packages  or  quantity,  stating  whether  it  be  carrier's  or  shipper's 
weight,"  or  the  "apparent  condition  of  such  merchandise  or  property 
delivered  to  and  received  by"  the  carrier.  The  bill  of  lading  actually 
issued  is  set  out  in  the  seventh  count  of  the  indictment.  From  the  bill 
of  lading  it  appears  that  the  merchandise  was  received  at  Reading, 
Pa.,  to  be  carried  to  Baltimore,  and  thence  by  the  Hamburg-American 
Line  to  Hamburg,  Germany,  and  to  be  there  delivered  as  consigned 
The  language  in  the  bill  of  lading  issued  is  as  follows : 
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"Pennsylvania  Railroad  Company  In  Ck>nnectlon  with  Otber  Carriers  on  the. 
Route.  Received  at  Reading,  Pennsylvania,  ftom  John  L.  Alcock  and  Com- 
pany, the  following  property  In  apparent  good  order,  except  as  noted,  contents 
and  condition  of  contents  of  paclcages  unlmown,  marked,  numbered,  consigned, 
and  destined  as  Indicated  below:    . 

"Consignee  and  Destination:  To  order  John  L.  Alcock  &  Company,  Hamburg, 
Germany.  Party  to  be  Notified:  Nottebohn  &  Co.,  Hamburg,  Germany.  Marks 
and  Numbers:  Articles:  One  (1)  car  load  of  logs  (31  walnut  logs)  shipper's  load 
and  count  P.  R.  R.  8722,  shipper's  weight  56,700  lbs.  (subject  to  correction)  to 
be  carried  to  the  port  (A)  Baltimore  and  thence  by  Hamburg  American  Line 
to  the  port  (B)  Hamburg,  Germany,  or  so  near  thereto  as  steamer  may  safely 
get,  etc.,  etc.,  and  to  be  there  delivered  In  like  good  order  and  condition  as 
above  consigned,  etc.,  etc.,  upon  payment  Immediately  on  discharge  of  the  prop- 
erty of  the  frei^t  thereon  at  the*  rate  from  Reading  to  Hamburg  of  26%  cents 
♦    ♦    ♦    per  100  lbs.  gross  weight" 

Among  the  other  provisions  are  the  following: 

"No  carrier  Is  bound  to  carry  said  property  by  any  particular  train  op  ves- 
sel. ♦•  •  That  this  shipment  until  delivery  at  the  port  (B)  (Hamburg, 
Germany)  second  above  mentioned,  is  subject  to  all  the  terms  and  provisions 
of  and  all  the  exemptions  from  liability  contained  in  the  Act  of  Congress  of  the 
United  States  approved  the  13th  of  February,  18d3,  and  entitled  'An  act  relat- 
ing to  the  navigation  of  vessels,*  etc." 

This  bill  of  lading  is  dated  at  Baltimore  the  17th  day  of  April,  1905, 
and  is  signed  "G.  H.  Cobb,  D.  S.,  Agent  on  Behalf  of  Carriers  Several- 
ly, but  not  Jointly,  per  C.  W.  S."  Does  this  bill  of  lading  with  refer- 
ence to  the  property  shipped,  to  wit,  31  walnut  logs,  reasonably  gratify 
the  requirements  of  section  four  of  the  Harter  act  ?  Does  it  state  the 
marks  necessary  for  identification?  Other  than  the  description  given 
in  the  bill  of  lading,  it  is  not  charged  that  there  were  any  marks  on 
the  logs  by  which  they  could  be  identified.  Is  the  number  of  packages 
or  quantity  given  stating  ^'whether  it  be  carrier's  or  shipper's  weight"  ? 
This  requirement  would  seem  to  have  been  gratified  as  fully  as  was  rea- 
sonably possible  by  the  statement  "one  car  load  of  logs,  31  walnut  logs, 
shipper's  load  and  count,  P.  R.  R.  8722,  shipper's  weight,  567,000  lbs. 
(subject  to  correction)." 

Section  4  requires  the  bill  of  lading  to  state  whether  the  weight  is 
shipper's  or  carrier's.  As  to  logs'  weight,  this  is  not  so  important  in 
respect  to  the  right  delivery  of  the  property  as  the  number  of  the  log^, 
and,  as  the  purpose  of  section  4  of  the  act  is  the  protection  of  the  ship- 
per, if  with  respect  to  articles  usually  computed  by  weight  it  is  required 
to  be  stated  whether  it  is  carrier's  or  shipper's  weight,  is  it  not  allow- 
able with  respect  to  logs  to  state  that  the  number  of  logs,  which  is  the 
method  of  designating  the  quantity,  is  by  the  shipper's  count?  The 
other  requirement  with  regard  to  stating  the  apparent  order  or  condi- 
tion is  gratified  by  the  statement  "in  apparent  good  order  except  as 
noted."  There  being  no  notation,  the  clause  stands  as  a  simple  state- 
ment of  apparent  good  order.  I  can  find  nothing  in  the  bill  of  lading 
which  as  to  the  matters  charged  in  the  indictment  and  as  to  a  shipment 
of  31  walnut  logs  violates  the  duty  imposed  on  the  carrier  by  section 
4.  Is  there  anything  charged  in  the  indictment  which  as  to  such  a 
shipment  as  31  walnut  logs  is  violative  of  sections  1  or  2  of  the  Harter 
act?  It  is  to  be  noticed  preliminarily  that  the  bill  of  lading  itself  ex- 
pressly declares  that  the  shipment  is  made  subject  to  all  the  terms 
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and  provisions  of  the  Harter  act,  so  that,  if  possible,  it  is  proper  to 
construe  the  bill  of  lading  as  conforming  to  that  act.  As  was  said  in 
Bank  of  Kentucky  v.  Adams  Express  Co.,  93  U.  S.  174-181,  23  L.  Ed. 

872: 

'*It  is  not  to  be  presumed  that  the  parties  intended  to  make  a  contract  which 
the  law  does  not  allow.  Looked  at  from  this  standpoint,  can  it  be  said  that 
any  of  the  claims  objected  to  can  be  construed  as  plainly  attempting,  contrary 
to  the  first  section,  to  relieve  the  carrier  from  liability  for  loss  or  damage  aris- 
ing from  negligence,  fault,  or  failure  in  proper  loading,  stowage,  custody,  care, 
or  proper  delivery  of  any  and  all  lawful  merchandise  committed  to  its  or  their 
charge?" 

Is  there  any  clause  which  contrary  to  the  second  section  in  any  wise, 
lessens,  weakens,  or  avoids  the  obligation  of  the  owner  of  the  vessel 
to  exercise  due  diligence  to  properly  equip,  man,  provision,  and  outfit 
said  vessel,  and  to  make  said  vessel  seaworthy  and  capable  of  perform- 
ing her  intended  voyage,  or  whereby  the  obligations  of  the  master^  of- 
ficers, agents,  or  servants  to  carefully  handle  and  5tow  her  cargo  and 
to  care  for  and  properly  handle  the  same?  I  can  find  nothing.  Not 
liable  for  loss  or  damage  occasioned  by  breakage  means,  and  has  been 
held  to  mean,  breakage  which  occurs  without  the  negligent  fault  or 
failure  of  the  owners  of  the  vessel  or  their  agents  or  servants,  and  that 
exemption  the  carrier  is  entitled  to  contract  for. 

The  meaning  of  the  clause,  "not  liable  for  risk  of  craft,  hulk,  or 
transshipment,"  is  not  altogether  clear,  and  in  a  criminal  case  it  is  not 
upon  mere  presumption  to  be  held  unlawful.  U.  S.  v.  Brewer,  139 
U.  S.  278-288,  11  Sup.  Ct.  538,  35  L.  Ed.  190.  It  probably  means 
that  in  case  of  necessary  transshipment,  if  the  carrier  has  exercised 
due  diligence  to  provide  proper,  fit,  and  seaworthy  craft  or  appliances 
for  the  transshipment,  it  shall  not  be  held  liable  for  damage.  The 
Hadji  (D.  C.)  16  Fed.  861;  Insurance  Company  v.  N.  G.  Lloyd  & 
Co.  (D.  C.)  106  Fed.  973.  Exemption  to  this  extent  is  contemplated 
by  the  act. 

Is  there  anything  charged  in  the  indictment  and  contained  in  the 
bill  of  lading  which  violates  section  4?  Does  the  bill  of  lading  state 
the  marks  necessary  for  identification  ?  It  is  a  sufficient  answer  that 
it  is  not  alleged  that  there  were  any  marks  on  the  logs  which  were 
not  put  in  the  bill  of  lading.  Does  the  bill  of  lading  give  the  number 
of  packages?  In  this  case  one  "car  load  consisting  of  31  walnut  logs 
P.  R.  R.  8722"  was  all  that  could  be  given.  Was  it  a  violation  of 
the  fourth  section  to  state  that  the  31  walnut  logs  said  to  be  on  the 
car  were  the  "shipper's  load  and  count"?  By  the  fourth  section  it  is 
made  the  duty  of  the  carrier  to  state  whether  the  weight  was  ascer- 
tained by  the  carrier  or  the  shipper,  and,  when  the  merchandise  is 
computed  by  the  number  of  the  articles,  I  can  see  no  violation  of  the 
fourth  section  in  stating  that  the  count  has  been  made  by  the  shipper. 
This  is  a  bill  of  lading  dated  at  Baltimore  on  April  17th  for  a  ship- 
ment received  on  the  car  at  Reading  on  April  15th,  and  the  difficulty, 
inconvenience,  and  delay  of  a  special  count  by  the  carrier  at  Baltimore 
is  quite  obvious. 

Finally,  is  the  clause,  "that  the  carrier  shall  not  be  concluded  as  to 
the  correctness  of  statements  herein  of  quality,  quantity  and  contents," 
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prohibited  by  any  section  of  the  Harter  act?  Section  4  enacts  that 
such  a  bill  of  lading  as  the  act  makes  it  the  duty  of  the  carrier  to  give 
shall  be  prima  facie  evidence  of  the  receipt  of  the  merchandise  therein 
described.  That  means  that  the  carrier  may  show  that  there  was  mis- 
take in  the  statement  of  the  quality,  quantity,  and  contents,  and  that  is 
all  that  is  meant  by  saying  that  the  statement  is  not  conclusive. 

For  the  reasons  stated,  the  defendant's  demurrer  to  the  indictment 
is  sustained,  and  judgment  will  be  entered  that  the  defendant  be  dis- 
missed and  discharged  from  the  matters  in  the  said  indictment  specified. 


THE  CHARLES  G.  BNDICX)TT. 

THE  MONTSERRAT. 

(DlBtrlct  Court,  S.  D.  New  York.    April  16,  190a) 

Collision— Steam  and  Sailing  Vessels— Faults  of  Steamer. 

A  collision  occurred  In  the  daytime  In  lower  New  York  Bay  between  a 
steamship  and  a  schooner,  both  proceeding  to  sea.  The  steamer  was  in 
the  main  ship  channel,  making  a  speed  of  about  13  miles  an  hour,  with- 
out a  lookout,  while  the  schooner  was  crossing  the  channel  on  a  course 
E.  S.  E,  at  a  speed  of  about  3  knots.  Held,  that  the  steamer  was  solely 
In  fault  for  not  avoiding  the  schooner  and  proceeding  full  speed  into  col- 
lision; it  appearing  that  the  latter  kept  her  course  and  speed  until  im- 
mediately before  the  collision,  when  she  turned  to  starboard,  thereby 
lessening  the  injury  to  some  extent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  10,  Collision,  58  IS^- 
186.] 

In  Admiralty.    Cross-suits  for  collision. 

Hunt,  Hill  &  Betts,  for  the  Montserrat 
Alexander  &  Ash,  for  Bailey. 

ADAMS,  District  Judge.  These  actions,  the  Compania  Trasatlan- 
tica  against  the  schooner  Charles  G.  Endicott  and  Marvin  H.  Bailey 
against  the  steamship  Montserrat,  arose  out  of  a  collision  which  took 
place  between  those  vessels  in  the  lower  bay  of  New  York,  about  3 
p.  m.  on  the  5th  of  January,  1906.  Both  vessels  were  bound  to  sea,  the 
Montserrat  from  New  York  and  the  Endicott  from  an  anchorage  in 
the  bay,  where  she  had  been  lying  awaiting  a  favorable  wind,  which 
came  on  in  the  afternoon.  The  steamer  was  proceeding  down  the 
main  ship  channel  and  the  schooner  was  attempting  to  cross  the  chan- 
nel when  the  vessels  came  together,  the  jib  boom  of  the  schooner 
catching  in  the  steamer's  starboard  rigging.  Both  vessels  were  some- 
what damaged. 

The  steamer's  contention  is  that  while  she  was  proceeding  down 
the  channel  at  the  rate  of  about  13  miles  per  hour,  about  3 :16  p.  m., 
and  was  substantially  half  way  down  the  West  Bank,  she  observed 
the  schooner  some  3  miles  ahead  on  the  starboard  side  and  to  the  west- 
ward of  the  channel,  with  only  her  fore  staysail  and  jib  set,  headed 
about  the  same  as  the  steamer.  The  schooner  then  appeared  to  be 
getting  under  way,  or,  in  any  event,  was  not  making  much  headway, 
but  was  so  far  to  the  starboard  of  the  ste^uner's  course,  that  the  lat- 
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ter  saw  no  reason  to  change  it  and  if  both  vessels  had  continued  as 
they  were  headed  they  would  have  cleared  by  several  ships'  lengths, 
but  the  schooner  suddenly  fell  off  before  the  wind  and  ran  into  the 
steamer.  This  happened  in  the  vicinity  of  buoy  No.  7,  about  a  mile 
and  a  half  below  the  West  Bank  Light  The  steamer  was  about  400 
feet  long. 

The  schooner's  claim  is  that  she  was  taken  in  tow  at  Perth  Amboy, 
light,  bound  for  Newport  News,  Virginia,  and  went  through  the 
dredged  channel,  leading  into  the  bay,  to  a  point  near  its  mouth,  where 
she  made  sail  and  proceeded  toward  Sandy  Hook.  The  wind  be- 
ing light  from  the  southwest,  which  would  be  a  head  wind  down  the 
New  Jersey  beach,  the  master  determined  to  wait  until  it  was  more 
favorable  and  brought  his  vessel  to  anchor  about  a  mile  and  a  half 
southeast  of  Old  Orchard  Shoal  Light  Some  time  between  2 :30  and 
S  o'clock  p.  m.  after  the  wind  had  shifted  to  west  northwest,  the 
schooner  was  gotten  under  way  again  with  the  head  sails  stated  on  a 
course  of  east  southeast  to  the  bell  buoy  off  Sandy  Hook,  on  which 
she  continued  until  just  before  the  collision.  The  steamer's  approach 
was  seen  and  for  that  reason  the  schooner  did  not  make  any  change 
in  her  sails,  expecting  the  steamer  to  change  and  pass  under  the 
schooner's  stern,  but  instead  of  doing  so,  the  steamer,  when  the  ves- 
sels were  in  close  proximity,  sheered  to  port.  The  schooner  put  her 
wheel  hard  astarboard,  with  the  effect  of  swinging  her  about  a  point 
to  the  starboard,  making  her  heading  at  time  of  collision  about  south- 
east by  east.    The  schooner  was  172  feet  long,  with  three  masts. 

The  steamer  charged  the  schooner  with  fault  in  that  (1)  she  was 
not  under  the  command  of  a  competent  master  and  was  not  properly 
manned  and  equipped,  (2)  she  did  not  keep  a  good  lookout,  (3)  she 
did  not  keep  her  course,  (4)  she  undertook  to  cross  the  bows  of  a 
steamer  of  great  draught,  proceeding  in  a  narrow  channel  and  where 
she  could  not  manoeuvre  and  (5)  she  did  not  manage  her  helm,  so  as 
to  avoid  the  collision,  and  keep  parallel  with  the  steamer.  The  schoon- 
er charged  the  steamer  with  fault  in  that  (1)  she  was  not  in  command 
of  a  competent  master,  attentive  to  duty,  (2)  she  did  not  maintain  a 
proper  lookout,  (3)  she  sheered  to  port  and  attempted  the  dangerous 
manoeuvre  of  running  across  the  bows  of  the  schooner,  (4)  she  did  not 
sheer  to  starboard  and  pass  astern  of  the  schooner,  (5)  she  attempt- 
ed to  shave  too  close  to  the  schooner,  (6)  she  was  on  the  port  side  of 
a  narrow  channel,  (7)  she  did  not  keep  clear  of  the  schooner  (8)  she 
did  not  reduce  her  speed  and  stop  and  back  and  (9)  she  was  running  at 
too  high  a  rate  of  speed. 

The  steamer  had  no  lookout  and  her  testimony  that  she  saw  the 
schooner  sail  from  a  point  some  distance  out  of  the  channel,  but  in  the 
same  general  direction  with  the  steamer,  and  then  suddenly  change 
across  the  channel  and  into  the  steamer  is  not  very  credible  and  the 
weight  to  be  given  to  the  account  is  greatly  affected  by  the  very  un- 
satisfactory statements  made  by  her  witnesses  with  respect  to  the  lo- 
cation of  the  schooner  and  what  she  did.  The  contention  that  she 
moved  from  a  position  several  hundred  feet  to  the  westward  of  the 
channel  to  a  point  on  the  eastern  side,  a  distance  altogether  of  fn»n 
976  to  1,900  feet,  as  variously  stated,  is  too  extraordinary  for  belief. 
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No  one  contends  that  the  schooner  had  more  than  her  two  head  sails 
set  and  even  with  a  fair  wind  it  was  practically  impossible  for  her  to 
sail  much  in  excess  of  the  estimate  of  the  rate  given  by  her,  which  was 
3  knots.  At  this  speed  she  could  only  have  sailed  across  the  channel, 
about  900  feet  in  3  minutes,  and  the  distance  to  the  westward  of  the 
channel  would  have  increased  the  time  considerably,  depending  upon 
how  far  it  was.  Very  little  satisfaction  is  obtainable  from  the  steam- 
er's testimony  and  it  is  not  seen  how  the  collision  could  have  occurred 
from  her  accounts. 

The  schooner's  testimony  sustains  the  account  given  above  and  it  is 
stated  that  she  sailed  from  her  anchorage  on  a  steady  course  until  the 
vicinity  of  the  steamer  was  reached  and  it  was  ^een  from  the  latter's 
movements  that  it  would  be  necessary  for  the  schooner  to  take  some 
measures  to  avoid  a  dangerous  collision,  and  she  turned  somewhat, 
about  a  point,  to  the  starboard  and  thus  reduced  the  damages.  The 
master  expected  the  steamer  as  the  vessels  approached  to  turn  to  the 
starboard  and  pass  under  the  schooner's  stern  instead  of  which  she 
turned  to  the  port  across  her  bow.  In  pursuing  her  course,  the  schoon- 
er was  never  up  as  far  as  buoy  No.  7,  but,  following  a  straight  course, 
she  crossed  the  channel  about  a  mile  to  the  southward  of  that  buoy. 
She  was  not  struck  by  a  flurry  of  wind  which  caused  her  to  pay  off 
toward  the  steamer,  as  stated  by  the  latter's  witnesses,  and  no  change 
was  made  in  her  course  until  in  the  extremity  of  the  collision,  when 
she  changed  about  a  point  as  above  stated. 

It  seems  to  be  perfectly  clear  that  the  collision  was  due  to  the 
faults  of  the  steamer  in  not  seeing  and  avoiding  the  schooner  and  in 
proceeding  at  full  speed  into  the  collision. 

The  libel  on  the  part  of  the  steamer  will  be  dismissed.  The  schoon- 
er's libel  will  be  sustained,  with  an  order  of  reference. 


HAYWOOD  CJO.  v.  PITTSBURGH  INDUSTRIAL  IRON  WORKS. 

(District  CJourt,  W.  D.  Pennsylvania.    January,  1908.) 

Bankbuptct— Fbauditlent  Sales— Redelivfrt  of  Property. 

Claimant,  In  October,  1906,  accepted  an  order  from  the  bankrupt  for  cer- 
tain timbers  to  be  shipped  from  the  Pacific  Coast,  which  were  not  delivered 
until  October,  1907.  The  bankrupt,  in  December,  1906,  placed  a  mortgage 
on  Its  real  estate  for  an  amount  equal  to  Its  full  value,  and,  In  addition, 
on  August  1,  1907,  made  an  assignment  of  all  bills  receivable,  contracts^ 
and  assets  of  every  description,  and  about  November  2,  1907,  submitted  a 
statement  to  its  creditors  disclosing  its  insolvency,  all  of  which  was  with- 
out the  seller's  knowledge.  Held,  that  the  seller  was  not  a  mere  general 
creditor  of  the  bankrupt,  but  that  the  receipt  of  the  timbers  by  the  bank- 
rupt when  doTivered  amounted  to  a  fraud,  entitling  the  seller  to  rescind 
and  recover  the  same  from  the  trustee. 

Ralph  L.  Smith,  for  petitioner. 
R.  T.  McCready,  for  creditors. 

•  EWING,  District  Judge.  This  is  a  rule  on  the  receiver  to  show 
cause  why  certain  lumber  sold  and  delivered  to  the  bankrupt  by  one 
J.  W.  Cottrell  should  not  be  delivered  to  said  vendor. 
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It  seems  that  in  October,  1906,  Cottrell  took  an  order  from  the 
bankrupt  for  certain  large  timbers  which  had  to  be  procured  on  and 
shipped  from  the  Pacific  Coast,  and  that  it  was  about  the  1st  of 
October,  1907,  when  delivery  was  made  to  the  bankrupt,  while  on  or 
about  December  1,  1906,  defendant  placed  upon  its  real  property  a 
mortgage  for  an  amount  equal  at  least  to  the  full  value  thereof,  and,  m 
addition  thereto,  on  or  about  August  1,  1907,  the  bankrupt,  without 
said  Cottrell's  knowledge,  made  an  assignment  of  all  its  bills  receivable, 
contracts,  and  assets  of  practically  every  description,  and,  furthermore, 
about  November  2,  1907,  submitted  a  statement  to  its  creditors  disclos- 
ing its  insolvency. 

It  will  thus  be  seen  that  the  bankrupt  voluntarily  so  pledged  and 
incumbered  its  entire  estate,  and  that  at  the  time  the  lumber  was  de- 
livered it  had  placed  itself  in  a  position  where  it  was  impossible  for  it 
to  make  payment  therefor  according  to  the  contract.  Unquestionably, 
had  the  vendor  known  these  facts,  he  would  not  have  made  defivery, 
and  the  acts  of  the  bankrupt  in  so  incumbering  and  disposing  of  its 
property  between  the  time  of  the  contract  for,  and  delivery  of,  the 
lumber,  and  its  receipt  of  the  lumber  at  the  time  it  was  advising  its 
creditors  of  its  insolvency,  amount  to  a  fraud  on  said  Cottrell  and  en- 
titles him  to  relief. 

The  receiver  admits  having  the  lumber  in  his  possession  and  con- 
tests the  right  of  Cottrell  to  have  delivery  thereof  made  to  him  simply 
on  the  ground  that  he  contends  said  Cottrell  is  but  an  ordinary  general 
creditor  of  the  bankrupt.  Upon  the  facts  above  stated,  and  without 
enlarging  upon  them,  I  think  it  is  decidedly  a  case  where  the  said  Cot- 
trell occupies  a  position  far  in  advance  of  an  ordinary  general  creditor. 
The  conduct  of  the  bankrupt  was  concealed  frohi  Cottrell  until  after 
he  had  made  delivery  of  the  lumber.  The  lumber  was  only  received  by 
the  bankrupt  immediately  preceding  its  bankruptcy,  and  no  creditors 
were  misled  or  influenced  thereby  to  their  detriment,  and  the  bankrupt 
itself  has  no  right  or  equity  under  the  circumstances  to  retain  the 
material.  The  rapidity  with  which  the  disposition  and  incumbering  of 
its  property  by  the  bankrupt  followed  the  giving  of  this  order  for  this 
lumber,  and  its  persistency  in  continuing  that  conduct  up  until  the 
lumber  was  actually  received  and  it  declared  to  its  creditors  its  insol- 
vent condition,  tend  to  show  a  lack  of  bona  fides  in  the  whole  transac- 
tion from  its  very  inception  to  its  close. 

The  rule  is  therefore  made  absolute,  and  the  receiver  directed  to 
deliver  to  said  Cottrell  all  of  said  material  now  io  his  hands. 
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UNITED  STATES  FIDELITY  &  GUARANTY  CO.  T.  HAGQART. 

(Circuit  Court  of  Appeals,  Eightli  Circuit    August  5,  190a) 

No.  2,813. 

1.  JuDOKEisT— Parties  Concluded— Conclusiveness  as  Between  Codefbnd- 

ANIB. 

A  Judgment  recovered  by  the  United  States  against  a  marshal  and  the 
surety  on  his  bond,  conditioned  for  the  faithful  performance  of  the  duties 
of  his  office  by  the  marshal  and  his  deputies,  which  was  based  on  defalca- 
tions of  two  of  his  deputies,  is  concluslye  of  such  defalcations  and  the 
amount  thereof  in  a  subsequent  action  between  the  marshal  and  his  surety. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  dO,  Judgment,  I  1229.] 

2.  PSINCIPAL  AND  SUBETT  —  RSOOVBBT  AGAINST  SUBBTT  — ACTION  TO  RECOVEB 

OVEB. 

Plalntiir,  a  bonding  company,  became  surety  on  the  bond  of  defendants' 
intestate  as  United  States  marshal,  and  also  surety  on  the  bonds  of  his 
deputies,  running  to  him  and  conditioned  to  save  him  harmless  from  lia- 
bility on  account  of  their  acts.  The  United  States  recovered  a  Judgment 
against  the  marshal  and  plaintiff  as  his  surety  on  account  of  defalcations 
of  two  of  his  deputies  which  Judgment  plaintiff  paid.  Held,  that  its  lia- 
bility for  such  defalcations  as  between  It  and  the  marshal  was  primary, 
and  It  could  not  recover  over  against  his  estate. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  40,  Principal  and  Sure- 
ty, §S  497,  499,  524.] 
8.  Same— Liability  of  Subett  on  Bond— Failube  o7  Principal  to  Sign. 

In  all  cases  where  the  principal  in  a  bond  would  be  liable  without  ref- 
erence to  the  bond  for  acts  which  constitute  a  breai^h,  and  by  the  terms  of 
the  bond  the  parties  bind  themselves  severally  as  well  as  Jointly  to  per- 
form its  conditions,  the  failure  of  the  principal  to  sign  the  bond  does  not 
render  it  void  as  to  the  surety,  or  release  him  from  liability  thereon. 

[Bd.  Note. — ^For  cases  In  point,  see  Cent  Dig.  voL  40,  Principal  and 
Surety,  9  39.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  North  Dakota. 

W.  S.  Stambaugh  and  Engerud,  Holt  &  Frame,  for  plaintiff  in  error. 
S.  G.  Roberts,  for  defendant  in  error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
W.  H.  Munger,  District  Judge. 

W.  H.  MUNGER,  District  Judge.  The  record  in  this  case  discloses 
the  following  facts:  In  January,  1898,  one  John  E.  Haggart  was  ap- 
pointed United  States  marshal  for  the  state  of  North  E^kota,  and  on 
the  18th  day  of  said  month  he  executed  to  the  United  States  of  Amer- 
ica a  bond  in  the  penal  sum  of  $^0,000  for  the  faithful  performance  by 
said  Haggart  and  his  deputies  of  all  the  duties  of  said  office,  which 
said  bond  was  executed  by  the  United  States  Fidelity  &  Guaranty  Com- 
pany, as  surety.  Two  of  the  deputies  appointed  by  said  Haggart  were 
William  J.  Hurst  and  Fred  W.  Schindler.  On  January  29,  1898,  said 
Hurst,  as  such  deputy,  executed  to  the  said  Haggart  a  bond  in  the 
penal  sum  of  $5,000,  with  said  United  States  Fidelity  &  Guaranty 
Company  as  surety,  by  the  terms  of  which  bond  said  Hurst  and  said 

giaranty  company  jointly  and  severally  bound  themselves  to  save  said 
aggart  harmless  from  every  act  done  or  neglected  to  be  done  by  said 
163  F.— 51* 
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Hurst  while  acting  as  such  deputy.  On  said  29th  day  of  January, 
1898,  said  Fred  W.  Schindler  gave  a  like  bond  to  said  Haggart,  with 
said  United  States  Fidelity  &  Guaranty  Company  as  surety,  except  that 
said  bond  was  not  signed  by  said  Schindler.  November  12,  1898,  said 
Haggart  wrote  a  letter  to  plaintiff,  which  was  received  by  plaintiff, 
informing  it  that  said  Schindler  had  been  indicted  by  the  United  States 
grand  jury  for  rendering  false  accounts  and  creating  false  and  fraud- 
ulent vouchers  therefor,  and  calling  the  attention  of  the  bond  com- 
pany to  the  fact  that  they  were  sureties  upon  said  Schindler's  bond. 
On  February  10,  1903,  said  Haggart  wrote  a  letter  to  said  United 
States  Fidelity  &  Guaranty  Company  to  the  effect  that  he  had  received 
formal  notice  from  the  Comptroller  of  the  Treasury  at  Washington 
that  the  Attorney  General  had  demanded  a  revision  of  the  accounts  of 
said  marshal  witfi  respect  to  the  accounts  of  said  two  deputies,  with  a 
view  of  charging  back  to  said  Haggart  false  items  included  in  those 
accounts;  that  said  Haggart  was  requested  to  submit  under  oath  any 
reasons  which  he  might  have  why  the  said  accounts  should  not  be  re- 
charged with  the  amounts  disallowed  on  such  revision,  informing  it 
that  the  amounts  which  the  examiner  had  disallowed  of  the  accounts 
against  Hurst  were  $843.18  and  against  Schindler  $2,973.95.  To 
this  letter  the  United  States  Fidelity  &  Guaranty  Company  wrote 
Haggart  that  his  letter  had  been  referred  to  their  representative  at 
Minneapolis.  March  24,  1903,  Haggart  again  wrote  a  letter  to  plain- 
tiff, which  was  received,  to  the  effect  that  the  Comptroller  of  the 
Treasury  had  instructed  him  to  make  a  revision  of  his  accounts  rela- 
tive to  the  accounts  of  Deputy  Marshals  §chindler  and  Hurst,  with  a 
view  to  charging  back  to  Mr.  Haggart  the  false  items  included  there- 
in; that  the  revised  account,  together  with  the  original  accounts  of 
the  deputies,  were  in  his  office,  subject  to  the  inspection  of  its  repre- 
sentative. To  this  letter  the  guaranty  company  answered  under  date 
of  March  31st,  stating  that  the  matter  had  been  referred  to  their  Min* 
neapolis  office  for  attention.  July  7,  1903,  Haggart  wrote  said  guar- 
anty company  that  he  had  received  the  final  revision  from  the  comp- 
troller, and  that  the  shortage  in  Schindler's  account  after  revision  was 
$1,982.30.  July  14th  the  guaranty  company  answered  this  letter,  ad- 
vising him  that  his  letter  had  been  referred  to  their  special  representa- 
tive and  the  matter  was  receiving  his  attention.  November  14,  1902, 
Haggart  wrote  said  guaranty  company  to  the  effect  that  on  January 
29,  1898,  their  company  became  surety  to  him  upon  the  bond  of  said 
Deputy  Hurst,  and  advising  them  that  Hurst  had  been  indicted  by 
the  United  States  grand  jury  for  rendering  false  accounts  and  creat- 
ing false  and  fraudulent  vouchers  in  connection  therewith.  Under 
date  of  March  31,  1903,  the  said  guaranty  company  acknowledged  the 
receipt  of  the  letter,  and  informed  Mr.  Haggart  that  it  had  been  re- 
ferred to  their  Minneapolis  office  for  attention.  On  July  7,  1903,  Hag- 
gart again  wrote  to  said  guaranty  company,  informing  it  that  he  had 
received  the  account  of  the  revision  by  the  comptroller  of  Deputy 
Hurst's  account,  and  upon  such  revision  it  was  shown  that  the  short- 
age was  $261.12.  January  24,  1904,  Haggart  wrote  the  guaranty 
company  that  he  had  furnished  their  representative,  Mr.  A.  B.  Walker, 
of  Fargo,  with  a  complete  statement  of  the  amount  due  under  the 
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bonds  of  said  deputies.  Under  date  of  January  23,  1904,  Alfred  B. 
Walker,  representative  at  Fargo  of  said  Guaranty  Company,  wrote 
the  company,  in  substance,  that  he  and  one' Mr.  Shattuck,  agent  of 
the  American  Bonding  Company,  had  spent  the  day  looking  into  the 
matter  of  the  respective  deficits  .of  said  deputies;  and  found  that  the 
defalcation  of  Deputy  Hurst,  for  which  the  guaranty  company  was 
liable,  was  $500.76,  and  that  the  amount  for  which  the  company  was 
liable  on  Schindler^s  bond  was  the  sum  of  $1,919.45.  In  said  letter 
he  further  informed  the  company  that  said  Haggart  had  been  of  great 
assistance  to  them  in  figuring  out  the  various  items  and  requested 
the  company  to  promptly  settle  the  same. 

These  matters  not  having  been  adjusted,  the  United  States  on  March 
24, 1904,  commenced  an  action  against  said  Haggart  and  said  guaranty 
company,  in  the  United  States  Circuit  Court  for  the  District  of  North 
Dakota,  to  recover  upon  said  bond  of  Haggart  to  the  United  States 
the  sum  of  $2,697.45  and  interest.  The  guaranty  company  defended 
said  action,  and  applied  to  and  obtained  from  the  court  an  order  that 
the  United  States,  as  plaintiff,  furnish  a  bill  of  particulars  by  June 
10,  1904.  The  bill  of  particulars  was  furnished,  showing  that  the  sum 
sued  for  was  on  account  of  alleged  false  accounts  of  said  two  deputies. 
The  guaranty  company  filed  an  answer,  admitting  the  giving  of  the 
bond,  its  corporate  capacity,  and  denying  all  other  allegations  of  the 
complaint.  The  action  was  tried  and  a  judgment  rendered  in  favor 
of  the  United  States  and  against  the  defendants  on  the  21st  day  of 
June,  1905,  for  the  amount  and  interest.  In  September,  1905,  said 
Haggart  died,  and  Betsey  J.  Haggart  was  duly  appointed  the  admin- 
istratrix of  his  estate.  In  December,  1906,  the  defendant  guaranty 
company  paid  said  judgment,  and  afterwards  presented  its  claim  for 
repayment  to  the  administratrix.  The  same  not  being  allowed,  the 
guaranty  company  on  June  5,  1906,  commenced  this  action  in  the  Cir- 
cuit Court  of  the  United  States  to  recover  the  same.  The  defense 
interposed  by  defendant  as  administratrix  in  her  answer  was,  in  sub- 
stance, that  the  judgment  mentioned  was  based  wholly  on  defalca- 
tions of  said  two  deputies,  for  which  plaintiff  guaranty  company  was 
surety  to  defendant's  intestate.  During  the  trial  the  defendant  in- 
troduced in  evidence  said  bonds  given  by  each  of  said  deputies,  the  rec- 
ord and  J4idgmerit  in  the  former  case,  and  evidence  that  the  amount 
of  the  defalcations  of  the  deputies,  and  no  part  thereof,  had  been  paid. 
Upon  the  conclusion  of  all  the  evidence  the  court  directed  a  verdict  for 
defendant,  and  plaintiff  brings  the  action  to  this  court  for  review. 

During  the  trial  counsel  for  plaintiff  made  appropriate  objections 
to  the  introduction  of  evidence,  and  excepted  to  the  various  rulings 
of  the  court  with  respect  thereto,  also  to  the  direction  by  the  court 
of  a  verdict  for  the  defendant.  While  there  are  30  assignments  of 
error,  counsel  for  plaintiff  in  their  brief  properly  say: 

•The  case  presents  but  two  main  questions: 

"(1)  Does  the  answer  set  forth  a  good  plea  of  estoppel  by  Judgment? 

"(2)  If  the  defense  of  res  adjudlcata  Is  well  pleaded,  does  the  evidence  sus- 
tain the  plea? 

"Plaintiff  does  not  controvert  any  of  the  evidence  Introduced  by  defendant, 
so  the  questions  presented  are  purely  questions  of  law." 
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It  U  insisted  upon  the  part  of  plaintiff  that  the  record  in  the  case 
of  the  United  States  v.  Haggart  and  the  guaranty  company  was  im- 
properly admitted  in  evidence,  as  that  judgment  was  in  no  respect  res 
adjudicata  of  any  of  the  questions  involved  in  this  action.  This  con- 
tention is  based  chiefly  upon  the  proppsition  that  a  judgment  is  not  res 
adjudicata  excepting  as  between  adversary  parties;  that  in  that  case 
Haggart  and  the  gfuaranty  company  were  not  adversary  parties,  but 
merely  codefendants.  In  support  of  this  proposition  numerous  au- 
thorities have  been  cited,  among  them  1  Van  Fleet  on  Former  Adjudi- 
cation, §  256,  from  which  they  quote  the  following: 

"Unless  the  defendants  contest  an  issue  with  each  other  either  upon  the 
pleadings  between  them  and  the  plaintiffs,  or  upon  cross-pleadings  between 
themselves,  it  will  not  be  res  adjudicata  in  a  litigation  between  them.  Of 
course,  a  judgment  determining  the  rights  of  the  defendants  between  them- 
selves, under  proper  pleadings,  is  conclusive  upon  them,  but  a  Judgment  against 
them  if  there  are  no  issues  between  them  does  not  bind  them  as  against  each 
other." 


While  this  is  undoubtedly  the  general  rule,  it  is  not  without  its  ex- 
ceptions. True  it  is  that  judgment  did  not  settle  the  question  as  to 
whether  or  not  the  guaranty  comp^any  was  liable  to  Haggart.  How- 
ever, that  judgment,  we  thiiJc,  did  settle  some  of  the  questions  as 
between  Haggart  and  the  guaranty  company,  among  them  that  the 
basis  and  foundation  of  the  judgment  was  the  defalcation  of  said  two 
deputies,  and  the  amount  thereof.  Could  it  be  successfully  contended 
by  Haggart's  administratrix  in  the  present  case  that,  notwithstanding 
the  judgment  in  the  prior  action,  he  was  not  marshal  of  the  district 
of  North  Dakota,  or  that  he  did  not  execute  the  bond  sued  upon  in 
that  action,  or  that  he  did  not  make  default  in  any  of  the  conditions 
of  that  bond,  or  that  he  had  fully  accounted  to  the  government  before 
that  action  was  brought  for  all  money  which  had  come  into  his  hands, 
or  that  the  matter  actually  litigated  in  that  action  was  one  for  which 
he  was  not  responsible  to  the  government?  Or,  state  the  matter  in 
another  way,  A.  sues  B.  and  C.  upon  a  joint  promissory  note,  alleged 
to  have  been  executed  by  B.  and  C.  Upon  a  trial  judgment  is  given 
against  both  B.  and  C.  B.  is  made  to  pay  the  judgment  and  sues  C. 
for  contribution.  Can  C.  successfully  defend  upon  the  ground  that 
he  never  signed  the  note,  or  that  he  had  wholly  paid  it  before  A.  sued 
upon  it?  It  is  obvious  that  these  questions  must  be  answered  in  the 
negative. 

The  case  of  Lloyd  v.  Barr,  11  Pa.  41,  was  an  action  brought  by  Barr, 
the  last  indorser  of  a  promissory  note,  against  Lloyd,  a  prior  indorser. 
The  declaration  set  forth  the  making  of  the  note,  its  indorsement  by 
Lloyd,  its  still  later  indorsement  by  Barr,  its  presentment  and  dishonor 
at  maturity,  due  notice  to  each  of  its  indorsers  of  its  dishonor,  a  sub- 
sequent action  thereon  by  the  holder  against  the  maker  and  the  several 
indorsers,  including  Lloyd  and  Barf,  the  rendition  of  a  judgment  in 
that  action  in  favor  of  the  holder  against  the  maker  and  the  several 
indorsers,  and  the  payment  of  that  judgment  by  Barr  to  the  last  in- 
dorser. Barr's  action  was  founded  upon  the  right  of  a  subsequent 
indorser,  when  compelled  to  pay  a  note,  to  enforce  reimbursement 
from  a  prior  indorser.    Lloyd  pleaded  that  "he  had  not  been  notified 
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of  the  dishonor  of  the  note^  and  therefore  that  his  liability  as  an  in- 
dorser  had  not  been  perfected  or  preserved.  To  this  plea  Barr  replied, 
setting  forth  the  record  in  the  prior  action,  to  which  both  Lloyd  and 
Barr  were  parties  defendant,  wherein  the  declaration  had  alleged  that 
the  note  was  due,  was  presented  for  payment  at  its  maturity,  that  it 
was  then  dishonored,  and  that  notice  thereof  was  duly  given  to  each 
of  the  indorsers.  Lloyd  demurred  to  the  replication,  and  the  court 
gave  judgment  for  the  plaintiff  Barr  upon  the  demurrer.  In  the  Su- 
preme Court  it  was  insisted  by  Lloyd  that  he  and  Barr  were  codefenc!- 
ants  in  the  prior  action,  where  they  were  repelling  the  act  of  a  common 
foe,  and  were  not  litigating  their  relations  as  between  themselves,  and 
were  not  adversary  parties ;  that  the  judgment,  therefore,  in  that  ac- 
tion was  not  conclusive  upon  the  question  as  to  whether  or  not  Lloyd 
had  been  duly  notified  of  the  dishonor  of  the  note.  The  Supreme 
Court  held  that  the  prior  judgment  conclusively  established  that  due 
notice  of  the  dishonor  of  the  note  had  been  given  to  Lloyd,  and  in  the 
course  of  the  opinion  it  was  said : 

**The^now  defendant  had  fh^  a  fnU  opportunity  to  controvert  his  Uability 
on  the  note  In  qaeetion,  and  to  cro0»-examine  the  witnesses  produced  by  the 
bank  to  prove  It,  a  privilege  which  constitutes  one  of  the  principal  tests  of 
estoppel  by  judgment  The  ver^r  point,  too,  to  establish  which  that  judgment 
is  now  pleaded,  was  then  in  issue.    •    •    • 

"It  is  farther  objected  that  the  record  pleaded  lacks  the  essential  quality  of 
mutuality  as  between  the  now  plaintiff  and  defendant.  If  so,  it  i9  clearly  in- 
conclusive, for  none  can  take  advantage  of  the  record  of  a  judgment  who  might 
not  be  prejudiced  by  it,  and  this  includes  only  parties  and  privies.  The  ques* 
tion  of  mutualily  almost  always  arises  between  those  who  have  occupied  an 
antagonist  position  in  the  litigation  of  which  the  Judgment  is  the  fruit.  But 
the  principle  from  which  estoppel  tarings  is  also  applicable  between  joint 
defendants,  where,  from  the  nature  and  course  of  the  suit,  everything  neces- 
sary to  give  to  one  defendant  a  cause  of  action  against  his  fellow  must  have 
been  proved  by  the  original  plaintiff  in  support  of  his  dalm  to  recover.  *  **  • 
A  difference  in  the  forms  of  the  actions  matters  nothing.  The  inquiries  are: 
What  was  decided,  and  was  the  party  against  whom  it  is  proposed  to  use  the 
first  record,  also  a  party  to  the  proceeding?  If  so,  it  can  make  no  difference 
-whether  he  was  plaintiff  or  one  of  several  defendants.  This  truth  may  be  il- 
lustrated by  the  statement  of  one  or  two  simple  Instances.  If  a  recovery  be 
had  against  two  or  more  partners  in  trade,  and  the  judgment  paid  by  one  of 
them,  it  would  certainly  be  conclusive  evidence  against  the  other  partners,  who 
ought  to  have  paid  it ;  not  only  of  the  fact  of  the  judgment,  but  also  of  the  lia- 
bility of  the  defendants,  of  the  amount  recovered,  and  the  grounds  of  it.  So* 
too,  a  joint  judgment  recovered  upon  a  bond  against  principal  and  surety  could 
not  be  Impeadied  or  overhauled  in  a  subsequent  action,  brou^t  by  the  surety 
against  his  principal,  to  recover  money  paid  in  discharge  of  it,  upon  any 
ground  that  might  have  be^  made  a  defense  in  the  first  suit    •    *    * 

"Between  codefendants,  as  well  as  in  the  case  of  antagonist  parties,  the  pub- 
lic tranquility  requires  that,  having  been  once  fairly  tried,  further  agitation  of 
.the  same  subject  be  forbidden.    And  the  law  does  forbid  it" 

The  record  shows  that  in  the  suit  brought  by  the  government  against 
Haggart  and  the  guaranty  company  a  transcript  of  books  and  proceed- 
ings in  the  Treasury  Department  was  given  in  evidence,  and  in  the 
stipulation  as  to  the  summary  of  said  transcript  is  the  following : 

"The  greater  portion  of  these  disallowances  on  the  revision  were  on  account 
of  the  alleged  defalcations  of  the  Deputy  Marshals  Schindler  and  Hurst  The 
remainder  were  on  account  of  alleged  defalcations  of  other  deputies.  The  dis- 
allowances on  account  of  the  acts  of  deputies  other  than  Schindler  and  Hurst 
were  repaid  to  the  government,  thus  leaving  the  marshal's  accounts  showing 
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a  balance  in  favor  of  the  government  and  against  the  marshal  aggregating  the 
sum  of  $2,097.45." 

It  is  stipulated  in  this  case  that  upon  the  trial  of  the  former  case  an 
Assistant  Auditor  of  the  United  States  was  called  as  a  witness  by  the 
government,  who  testified  relative  to  said  transcript  from  the  books 
and  accounts  of  the  Treasury  Department,  and  the  stipulation  says : 

"That  the  witness  heretofore  described  as  assistant  auditor  in  the  former, 
stipulation  on  this  trial  was  cross-examined  by  counsel  for  the  United  States 
Fidelity  &  Guaranty  Company  as  to  the  character  and  extent  of  the  items 
charged  as  false  and  fraudulent  in  the  accounts  of  Fred  W.  Schindler  and  Wil> 
Ham  J.  Hurst,  as  deputy  marshals." 

Thus  it  is  shown  by  the  record,  not  only  that  the  matter  of  inquiry 
in  the  former  case  was  the  defalcations  of  said  deputies,  but  that  the 
guaranty  company,  plaintiff  in  this  action,  not  only  was  afforded  ^n 
opportunity  to  cross-examine  the  witnesses  relative  thereto,  but  did 
actually  make  such  cross-examination,  and  the  case  falls,  we  think, 
directly  within  the  rule  thus  announced  in  the  foregoing  cited  case. 
Lawrence  v.  City  of  Milwaukee,  45  Wis.  306,  was  a  suit  brought  by  a 
contractor  against  the  city  upon  a  contract  between  them.  It  was  held 
that  a  judgment  in  a  prior  action  brought  by  a  taxpayer  against  the 
contractor  and  the  city,  wherein  the  contract  was  adjudged  void,  was 
conclusive  of  the  invalidity  of  the  contract,  and  that  that  matter  was 
not  open  to  relitigation  between  the  defendants  to  the  prior  action. 
Millikan  v.  Lafayette,  118  Ind.  323,  20  N.  lE,  847,  was  an  action  by  a 
purchaser  at  a  tax  sale  to  recover  from  the  city  the  amount  paid  by 
him  for  the  property  sold.  It  was  held  that  a  judgment  in  a  prior 
action  brought  by  the  former  owner  of  the  property  against  the  city 
and  the  tax  sale  purchaser,  wherein  it  was  adjudged  that  the  tax  sale 
was  ineffectual  and  gave  no  title  to  the  purchaser,  was  conclusive  of 
the  invalidity  of  the  sale,  and  that  the  matter  was  not  open  to  relitiga- 
tion between  the  defendants  in  tlie  prior  action.  Osage  City  Bank  v. 
Jones,  61  Kan.  379,  32  Pac.  1096,  was  an  action  by  a  guarantor  against 
the  maker  of  a  certificate  of  deposit  for  reimbursement  because  of 
having  paid  a  judgment  rendered  against  them  upon  the  certificate  of 
deposit,  in  an  action  brought  by  a  holder  thereof.  It  was  held  that  the 
judgment  in  the  prior  action  to  which  the  maker  and  the  guarantor 
were  parties  defendant  was  conclusive  of  the  validity  of  the  certificate 
of  deposit,  and  that  it  was  not  open  to  the  maker,  a  bank,  to  defend 
against  the  guarantor's  action  upon  the  ground  that  the  certificate  had 
been  unlawfully  issued. 

The  former  action  brought  by  the  government  being  based  wholly 
upon  the  defalcations  of  said  two  deputies,  and  the  bond  of  each  of. 
those  deputies,  with  said  guaranty  company  as  surety  thereon  to  said 
Haggart  covering  such  defalcations  as  between  Haggfart  and  the  guar- 
anty company,  the  guaranty  company  was  primarily  liable  therefor. 
As  before  shown,  it  clearly  appears  that  Haggart,  as  soon  as  he  first 
learned  that  said  deputies  had  in  their  accounts  made  false  and  ficti- 
tious claims,  and  that  the  United  States  had  signified  its  intention  to 
revise  said  accounts,  promptly  notified  the  guaranty  company  thereof, 
calling  its  attention  to  the  fact  that  it  was  surety  for  said  deputies, 
and  that  he  successively  notified  the  guaranty  company*  of  each  step 
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.  taken  in  the  progress  of  revising  said  accounts.  They  were  thus  given 
an  opportunity  to  defend.  Under  such  state  of  facts,  even  though 
the  guaranty  company  had  not  been  a  party  in  the  government  suit 
and  defended  therein,  such  judgment  would  have  been  evidence  in  the 
present  action  that  the  judgment  was  based  upon  the  defalcations  of 
the  deputies  and  amount  thereof,  for 'which  the  guaranty  company 
would  be  liable  as  shown  by  the  following  authorities : 

In  Hand  v.  Taylor,  4  Ind.  409,  it  was  held  in  an  action  by  the  Unit- 
ed States  marshal  against  his  deputy  and  sureties  that  a  judgment  ob- 
tained against  the  marshal  for  damages  by  reason  of  the  deputy  hav- 
ing taken  insufficient  bail  on  an  execution,  the  deputy  and  his  sureties 
having  been  notified  of  the  action  against  the  marshal,  that  such  judg- 
ment against  the  marshal  was  conclusive  against  the  deputy  and  his 
sureties  as  to  the  damages. 

In  Fay  v.  Ames,  44  Barb.  (N.  Y.)  327,  it  was  held:    . 

"In  an  action  by  a  sheriff  upon  the  bond  given  by  a  deputy  sheriiT  on  receiv- 
ini;  his  appointment  to  indemnify  the  Bherlif  against  his  acts  or  omissions  as 
.such  deputy,  the  surety  on  such  bond  is  concluded  by  a  Judgment  recovered 
against  the  sheriff  In  an  action  brought  against  him  for  the  neglect  of  the 
deputy  to  collect  an  execution,  of  which  action  the  deputy  had  notice,  and 
which  he  defended,  although  no  notice  of  such  suit  was  given  to  the  surety, 

"And  the  surety  is  not  at  liberty  In  such  action  upon  the  bond  to  litigate  over 
again  the  liability  of  the  sheriff  in  the  former  action,  nor  to  prove  facts  In 
exoneration  of  its  principal  which  the  latter  set  up  as  a  defense  in  the  former 
suit. 

"Where  parties  join  In  a  bond  of  indemnity  as  principal  and  sureties,  they 
are  In  privity  of  contract  with  each  other,  and  are  to  be  regarded  and  treated 
quoad  the  contract  and  the  rights  and  liabilities  connected  with  and  growing 
out  of  it  as  one  person.    In  such  a  case,  noti^ce  to  one  Is  notice  to  aU.*' 

In  Crawford  v.  Turk,  24  Grat.  (Va.)  176,  it  was  held  that  in  an 
action  by  an  execution  creditor  against  a  sheriff  for  the  failure  of  his 
deputy  to  pay  over  money  made  on  the  execution,  the  deputy  being 
present  at  the  trial  and  examined  as  a  witness,  and  judgment  rendered 
against  the  sheriff  in  such  action,  that  in  a  subsequent  action  by  the 
sheriff  against  the  deputy  and  his  sureties  on  his  bond,  conditioned  to 
indemnify  the  sheriff  from  all  loss  and  damages  from  the  conduct  of 
the  deputy  in  said  office,  the  judgment  against  the  sheriff,  in  the  ab- 
sence of  fraud,  was  conclusive  evidence  of  the  fault  of  the  deputy, 
against  not  only  the  deputy,  but  also  his  sureties.  It  was  farther  held 
that  though  the  declaration  in  the  action  by  the  sheriff  did  not  allege 
that  the  deputy  was  requested  to  defend  the  suit  against  the  sheriff,  . 
or  had  an  opportunity  to  do  so,  or  had  notice  thereof,  the  deputy's 
presence  at  the  trial,  and  being  active  in  the  defense,  might  be  proved 
by  oral  testimony. 

In  Chamberlin  v.  Godfrey,  36  Vt.  380,  84  Am.  Dec.  690,  the  first 
paragraph  of  the  syllabus  is  as  follows : 

'The  defendants  were  jointly  and  severally  bound  in  a  penal  bond,  condi- 
tioned to  indemnify  and  save  harmless  the  plaintiff  as  sheriff  of  the  county  of 
Orange  from  all  actions,  Bults>  troubles,  costs,  charges,  damages,  and  expenses 
on  account  of  any  malfeasance,  misfeasance,  or  nonfeasance  of  the  defendant 
Godfrey  as  deputy  sheriff.  Judgment  was  recovered  in  a  suit  against  the 
sheriff  for  the  neglect  of  his  duty  in  not  paying  over  monejrs  collected  on  an 
execution.     Held,  that  this  Judgment  was  conclusive  as  to  the  fact  of  the 
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deputy's  neglect,  not  only  against  the  deputy,  who  defended  the  suit,  but  also 
against  the  sureties,  who  had  notice.'* 

In  Beauchine  v.  McKinnon,  66  Minn.  318,  56  N.  W.  1065,  43  Am. 
St.  Rep.  506,  which  was  an  action  brought  against  the  sureties  upon 
a  sheriff's  bond,  it  was  held  that  a  judgment  against  the  sheriff  alone 
was  prima  facie  evidence  of  the  liability  of  the  sureties.  The  court 
in  its  opinion  cite  numerous  authorities  upon  the  three  propositions: 
(1)  That  such  judgment  is  not  evidence;  (2)  that  it  is  prima  facie  evi- 
dence ;  (3)  that  it  is  conclusive  evidence. 

Washington  Gas  Co.  v.  District  of  Coluipbia,  161  U.  S.  316,  16 
Sup.  Ct.  564,  40  L.  Ed.  712,  was  a  case  in  which  one  Marietta  M. 
Parker  recovered  a  judgment  against  the  District  of  Columbia  for  a 
personal  injury  alleged  to  have  been  sustained  by  reason  of  a  defect 
in  the  sidewalk  in  the  city  of  Washington;  the  defect  having  been 
caused  by  the  Washington  Gas  Company.  The  District  of  Columbia 
notified  the  gas  company  of  the  suit,  and  the  gas  company  was  afford- 
ed an  opportunity  to  defend,  which  they  did  not  do.  Judgment  was 
obtained  against  the  District  of  Columbia,  which  was  paid,  and  the 
District  of  Columbia  brought  suit  against  the  Washington  Gas  Com- 
pany. 

The  court  say : 

"As  a  deduction  from  the  recognized  right  to  recover  over  it  is  settled  that 
where  one  having  such  right  is  sued,  the  Judgment  rendered  against  him  is 
conclusive  upon  the  person  liable  over,  provided  notice  be  given  to  the  latter, 
and  full  opportunity  be  afforded  him  to  defend  the  action.** 

It  was  held  that  the  judgment  was  conclusive  as  to  the  liability  of 
the  company  to  the  district.  It  was  further  held  that  in  such  action 
for  the  purpose  of  ascertaining  the  subject-matter  of  the  controversy 
between  the  person  who  was  injured  and  the  district,  and  fixing  the 
scope  of  the  thing  adjudged,  the  entire  record,  including  the  testimony 
offered,  might  be  examined. 

See,  also.  Lake  Drummond  Canal  &  Water  Co.  v.  West  End  Trust 
&  Safe  Deposit  Co.,  142  Fed.  41,  73  C.  C.  A.  227. 

In  Moses  v.  United  States,  166  U.  S.  671,  17  S.  Ct.  682,  41  L.  Ed. 
1119,  the  United  States  obtained  a  judgment  against  one  Howgate, 
to  which  action  his  sureties  were  not  parties.  The  United  States  sub- 
sequently sued  the  sureties,  and  it  was  held  that  the  judgment  against 
Howgate,  the  principal,  was  at  least  prima  facie  evidence  as  to  a 
breach  of  the  bond  by  the  principal,  and  the  amount  of  damages,  in 
the  action  against  the  sureties. 

From  the  foregoing  authorities  we  think  it  clear  that  the  record  of 
the  judgment  in  the  government  suit  against  Haggart  and  the  guaran- 
ty company  was  competent  evidence  to  establish  the  fact  that  that 
judgment  was  based  upon  the  default  of  the  two  deputies,  and  the 
amount  thereof.  It  is  true  that  action  was  upon  the  bond  given  by 
Haggart  to  the  United  States,  upon  which  the  guaranty  company  was 
surety.  That  bond,  however,  was  conditioned,  not  only  that  Haggart 
would  faithfully  perform  his  duties  as  marshal,  but  was  also  condi- 
tioned for  the  faithful  performance  of  the  duties  of  his  deputies. 
Though  the  petition  filed  in  the  government  case  did  not  specify  wheth* 
cr  the  breach  of  the  bond  was  because  of  a  personal  delinquency  upon 
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the  part  of  Haggart,  or  misconduct  of  his  deputies,  the  fact  in  that 
respect  was  disclosed  by  the  bill  of  particulars  which  was  furnished 
at  the  request  of  the  guaranty  company.  While  a  bill  of  particulars 
is  not  a  pleading  in  the  sense  that  a  demurrer  may  be  interposed  there- 
to, and  it  cannot  enlarge  the  claim  of  the  plaintiff,  yet  a  bill  of  par- 
ticulars does  limit  the  issues  to  the  particular  matters  therein  stated. 
In  the  case  at  bar  the  action  is  brought  by  the  guaranty  company  to 
recover  from  Haggart's  estate  the  amount  of  that  judgment  which  it 
paid.  The  guaranty  company  being  a  party  to  that  action,  and  know- 
ing that  it  was  based  upon  the  defalcation  of  the  deputies  for  each  of 
whom  it  was  surety,  it  stands  in  the  same  attitude  at  least  as  one  who 
is  liable  over  to  anoAer  and  has  notice  of  the  bringing  of  a  suit  against 
such  other,  and  given  an  opportunity  to  defend.  Supposing  the  case 
was  reversed,  that  Haggart  had  paid  the  judgment  and  then  brought 
suit  against  this  guaranty  company  as  surety  upon  the  bond  of  his 
deputies?  Under  the  facts  stated  and  tlie  foregoing  authorities,  the 
judgment  against  Haggart  would  be  at  least  prima  facie  evidence  of 
a  breach  of  the  condition  of  the  bond  and  the  amount  of  damages. 
How  can  it  be  different  where  the  guaranty  company  has  paid  the 
judgment,  which,  as  between  it  and  Haggart,  it  was  primarily  liable 
for,  and  seeks  to  recover  from  his  estate?  Of  course,  the  guaranty 
company  was  not  precluded  from  making  other  defenses.  It  would 
have  been  open  to  the  guaranty  company  to  have  shown  that  it  was 
not  surety  upon  the  deputies'  bonds,  had  such  been  the  fact.  It  was 
open  for  them  to  show  that  the  deputies  had  paid  that  judgment  ob- 
tained by  the  government.  These  facts  were  not  shown;  indeed,  the 
contrary  was  admitted.  The  guaranty  ccMnpany  did  deny  liability 
upon  the  bond  given  by  Schindler,  for  the  reason  that  such  bond  was 
not  signed  by  Schindler.  Schindler's  name,  however,  was  written  in 
the  body  of  the  bond,  as  principal,  and  it  appears  that  the  company 
received  a  premium  for  executing  as  surety  the  Schindler  bond  and  for 
annually  renewing  it  thereafter.  We  think  the  proper  rule  of  law  to 
be  in  all  cases  where  the  principal  in  a  bond  would  be  liable  without 
reference  to  the  bond  for  the  acts  constituting  the  breach,  and  by 
the  terms  of  such  bond  the  parties  bind  themselves  severally  as  well  as 
jointly  to  perform  its  conditions,  the  failure  of  the  principal  to  sign 
the  bond  does  not  render  the  bond  void  as  to  the  surety,  and  release 
the  surety  from  liability  thereon.  St.  Louis  Brewing  Ass'n  v.  Hayes 
et  al,  38  C.  C.  A.  449,  97  Fed.  869 ;  State  v.  Bowman,  10  Ohio,  445 ; 
City  of  Deering  v.  Moore,  86  Me.  181,  29  Atl.  988,  41  Am.  St.  Rep. 
534 ;  Lovejoy  v.  Isbell,  70  Conn.  557,  40  Atl.  531 ;  Pina  County  v. 
Snyder  et  al.,  5  Ariz.  45,  44  Pac.  297;  Douglas  County  v.  Bardon  et 
al,  79  Wis.  641,  48  N.  W.  969. 

It  is  urged  with  some  persistence  that  in  the  trial  of  the  govern- 
ment case  incompetent  evidence  was  admitted,  and  that  the  evidence 
was  insufficient  to  support  the  judgment.  That  question  is  not  open 
for  consideration  now.  If  error  was  committed  during;  the  progress 
of  the  trial  of  that  case,  or  if  the  evidence  was  insufficient  to  support 
the  judgment,  the  remedy  of  the  parties  was  to  have  brought  that  case 
here  for  review.  That  was  not  done.  The  judgment  was  accepted  as 
final  and  paid,  and  the  parties  are  now  concluded  by  it. 
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Again,  it  IS  insisted  that  the  evidence  in  this  case  is  insuflficient  to 
support  the  judgment.  The  evidence  discloses  that  plaintiff  in  error, 
as  surety  for  said  deputies,  engaged  with  Haggart  that  they  would 
faithfully  perform  the  duties  of  their  office,  and  save  Haggart  harm- 
less from  a  failure  so  to  do.  The  issues  tried  and  disposed  of  in  the 
government  case  established  the  fact  that  said  deputies  did  not  faith- 
fully perform  those  duties.  The  evidence  shows  that  the  deputies 
have  not  paid  any  portion  of  the  amount  of  their  defalcation  as  es- 
tablished in  the  government  case.  From  the  evidence  and  the  law  it 
clearly  appears  that,  as  between  plaintiff  in  error  and  Haggart,  plain- 
tiff in  error  was  primarily  liable  for  the  pa)mient  of  the  judgment  ob- 
tained by  the  government  Not  only  has  justice  been  done  in  this  case, 
but  trial  had  and  judgment  obtained  in  conformity  with  the  technical 
rules  of  law. 

For  these  reasons,  the  judgment  is  affirmed. 


ALKON  T.  UNITED  STATES. 

(Circuit  Ctourt  of  Appeals,  First  Circuit    August  13,  1908.) 

No.  76«. 

1  CoNBPiBAOT— Indictment— CoNCBAucENT  of  Pbopebtt  bt  Bakkeupt. 

An  indictment  for  conspiracy  that  one  of  the  conspirators  should  pur- 
chase goods,  and  afterwards  go  into  bankruptcy  and  tiiat  the  goods  should 
be  concealed  by  the  other,  in  violation  of  Bankr.  Act  July  1,  1898,  c.  541, 
f  29b(l),  30  Stat  554  (U.  S.Oomp,  St  1901,  p.  3438),  which  punishes  con- 
cealment of  property  '*whi1e  a  bankrupt"  is  not  insufficient  because  it 
avers  that  the  conspiracy  was  formed  and  the  goods  were  to  be  concealed 
prior  to  the  bankniptcy,  where  it  also  avers  tliat  it  was  the  intention  to 
continue  the  concealment  thereafter. 

2.  SAMB-ZTaiAii— SxjFnciENOY  OF  Evidence. 

Evidence  held  sufficient  to  sustain  the  action  of  the  trial  court,  in  a 
prosecuticm  for  conspiracy,  in  overruling  a  motion  by  defendants  for  direc- 
tion of  a  verdict  at  the  close  of  the  prosecution's  case,  In  view  of  the 
rale  tliat  conspiracy  may  be  determined  by  inference  from  the  facm 
proved.    . 

ft.  Obiminal  La w^E^idence— Admissions  of  Conspibatob. 

In  a  prosecution  for  con^lracy,  the  alleged  purpose  of  which  was  that 
one  of  the  conspirators  should  purchase  goods  on  credit  deliver  them  to 
his  co-conspirator  for  concealment,  and  then  become  a  bankrupt  evidence 
that  after  the  date  of  the  conspiracy,  such  co-conspirator  solicited  a  third 
person  to  enter  into  a  similar  scheme,  and  stated  that  "I  have  handled 
several  of  those  cases,''  was  admissible,  as  an  admission  to  go  to  the  jury. 

4.  Same  — Appeal  and  Ebbob  —  Bevxew— Ebbob  in  Admission  of  Evidbncs— 

Pbejudioe. 

It  is  the  rule  in  the  federal  courts  that  where  a  party  persisted  in  pat- 
ting in  testimony  which  was  objected  to,  and  the  admission  of  which  was 
error,  the  error  is  fatal  if  the  testimony  was  or  might  have  been  prejudi- 
cial. 

5.  Witnbsses^Pbivilege  of  Accused  in  Cbiminal  Pbosecution. 

Under  Bev.  St  S  800  (U.  S.  Comp.  St  1901,  p.  661),  testimony  given  by  a 
witness  under  subpoena  in  a  bankruptcy  proceeding  cannot  be  given  In  evi- 
dence against  him  on  a  subsequent  criminal  prosecution,  and  it  is  prejudi- 
cial error  to  permit  him  to  l>e  asked  on  his  cross-examination  as  a  witness 
in  such  a  prosecution,  if  he  did  not  in  his  testimony  in  the  bankruptcy  pro- 
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ceediBg  make  certain  statements,  and  th^i  to  admit  the  notes  of  his  ex- 
amination therein  for  the  purpose  of  contradicting  and  impeaching  him. 

.  In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Elisha  Greenhood,  for  plaintiff  in  error. 

Asa  P.  French,  U.  S.  Atty.,  and  William  H.  Garland,  Asst.  U.  S. 
Atty. 
Before  COLT,  PUTNAM,  and  LOWELL,  Circuit  Judges. 

PUTNAM,  Circuit  Judge.  Barish  and  Alkon  were  indicted  for  a 
conspiracy,  the  substance  of  which  was  that  Barish  should  purchase 
goods,  and  AUcon. should  conceal  them,  and  that  afterwards  Barish 
should  go  into  bankruptcy,  and  the  concealment  should  continue  after 
•  the  bankruptcy,  with  the  intention  that  at  some  subsequent  time  the 
profit  by  the  concealment  should  be  divided  between  Barish  and  Alkon. 
Both  were  convicted,  but  the  only  writ  of  error  before  us  is  Alkon's. 
We  are  informed  by  our  own  records,  to  which  by  the  settled  rules 
we  are  authorized  to  turn,  that  Barish  sued  out  a  writ  of  error,  but 
that  on  his  own  motion  the  same  has  been  dismissed ;  and  it  is  now  too 
late  for  him  to  sue  out  another.  The  only  two  persons  charged  as  con- 
spiring were  Barish  and  Alkon,  so  that,  except  in  extreme  cases,  such  as 
the  death  of  one  of  the  alleged  conspirators  or  his  absence  from  the 
jurisdiction,  unless  both  could  be  legally  convicted,  neither  could  be. 
Nearly  all  the  exceptions  brought  to  our  attention  were  taken  jointly 
by  both  Barish  and  Alkon.    Not  only  for  this  latter  reason,  but  also 

I  because  of  the  fact  of  the  necessity  of  a  legal  conviction  of  both  alleged 

conspirators  in  order  to  accomplish  the  legal  conviction  of  either,  it 

I  would  seem  as  though  in  a  case  of  this  character  there  should  be  but 

j  one  writ  of  error,  and  that  a  joint  one.     Nevertheless  the  practice  is 

the  other  way,  which  is  also  in  accordance  with  the  authorities.    1  Bi- 

I  shop's  New  Criminal  Procedure,  §  1039.    We  are  compelled  to  deal 

with  the  position  as  we  find  it,  remarking  that  it  may  be,  following  out 
the  rules  practiced  in  High  v.  Coyne,  178  U.  S.  112,  20  Sup.  Ct.  747,  44 

'  L.  Ed.  997,  and  in  Washington  Company  v.  Lansden,  172  U.  S.  534, 

556,  19  Sup.  Ct.  296,  43  L.  Ed.  543,  that  we  might  reverse  the  judg- 
ment in  toto  as  against  both  Barish  and  Alkon,  if  a  proposition  to  that 
eflFect  had  been  submitted  to  us  by  the  parties  in  such  form  that  we 
could  properly  consider  it. 

The  first  proposition  is  that  the  indictment  alleged  no  oflFense  be- 
cause there  was  no  existing  bankruptcy  when  the  conspiracy  originated, 
while  the  statute — section  29  of  the  bankruptcy  act  of  1898  (Act  July 
1,  1898,  c.  541,  30  Stat.  554  [U.  S.  Comp.  St.  1901,  p:  3433])— punishes 
only  concealment  of  goods  "while  a  bankrupt" ;  and  it  is  said  that,  as 
the  alleged  conspiracy  related  only  to  the  doing  of  something  which 
was  not  illegal  when  the  conspiracy  originated,  the  statute  under  which 
the  indictment  was  found  did  not  apply.  That  result  would  follow  if 
the  proposition  as  to  the  extent  of  the  conspiracy  was  true ;  but  it  in- 
cluded an  intent  to  continue  the  concealment  until  after  Barish  became 
a  bankrupt,  and  it  was  Uke  all  conspiracies  in  that  it  related  to  some- 
thing in  futuro.    The  plaintiff  in  error  cites  no  case  in  support  of  his 
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position ;  and  in  common  with  the  Circuit-  Court  of  Appeals  for  the 
Second  Circuit,  in  Cohen  v.  United  States  (C.  C.  A.)  157  Fed!  651,  654, 
it  does  not  occur  to  us  that  there  is  anything  in  principle  or  on  authority 
which  invalidates  the  indictment  on  this  account. 

At  the  close  of  the  proofs  for  the  United  States,  Alkon  and  Barish 
jointly  moved  that  the  court  direct  a  verdict  in  their  favor.  The  court 
refused  this  request.  As  we  understand  the  record,  the  court  express- 
ly reserved  an  exception  to  this  refusal  notwithstanding  Alkon  and 
Barish  afterwards  offered  proofs  in  their  own  behalf.  Passing  by  any 
question  whether  this  assurance  on  the  part  of  the  court  should  not  be 
accepted  as  avoiding  the  common  rule  by  virtue  of  which  this  subse- 
quent going  on  with  the  defense  waived  the  motion  to  direct  a  verdict, 
we  cannot  as  a  court  of  law  hold  that  the  District  Court  was  in  error 
in  refusing  the. motion.  There  was  evidence  that  goods  purchased  by^ 
Barish  were  stored  in  abnormal  quantities  on  Alkon's  premises,  and' 
that  these  goods  were  not  disclosed  to  Barish's  trustee  in  bankruptcy ; 
and  some  of  the  circumstances  with  reference  thereto  were  of  a  decided- 
ly suspicious  character.  There  was  evidence  that  Alkon  knew  the  facts 
in  regard  to  the  storage  of  goods,  and  of  a  conversation  between  Al- 
kon and  one  Lambkin,  sufficient  to  bring  before  the  jury  the  question 
whether  Alkon  had  not  made  a  general  confession  whidi  covered  the 
fact  that  he  contemplated  Barish's  bankruptcy  and  a  fraudulent  intent 
in  reference  thereto.  The  rule  of  law  is  well  settled  that  in  conspiracy 
cases  it  is  often  necessary  to  resort  to  inferences,  and  that  it  is  proper 
so  to  do.  It  is  also  settled  that  it  is  not  required  to  prove  by  direct 
evidence  an  agreement  to  act  together,  and  that  "ordinarily  it, is  only 
necessary  to  prove  the  acts  of  particular  defendants,  leaving  the  ques- 
tion of  conspiracy  to  be  determined  by  inference."  Wharton's  Criminal 
Law  (10th  Ed.,  1896),  §  1401 ;  2  Bishop's  New  Criminal  Law,  §  227 
(2) ;  Russell  on  Crimes  (International  Ed.,  1896)  533. 

The  record  does  not  purport  to  give  all  the  evidence,  because  the 
bill  of  exceptions  concludes  with  a  statement  that  what  is  recited  in  it 
was  "substantially  all."  The  case  in  the  way  shown  to  us  is  exceed- 
ingly thin,  and,  if  we  were  judges  of  the  fact  as  well  as  of  the  law,  it 
may  be  that  we  should  find  against  the  United  States  in  reference 
thereto.  As,  however,  the  proofs  in  cases  of  conspiracy  are  frequently 
purely  inferential,  we  cannot  say  that  there  were  not  circumstances 
which  appeared  at  the  trial,  but  which  are  not  shown,  and  which  jus- 
tified the  District  Court  in  sending  the  case  to  the  jury.  In  the  form 
in  which  the  case  comes  to  us,  it  is  not  so  bare  of  possibilities  that» 
sitting  as  a  court  of  law,  we  can  declare  that  there  was  error  in  over- 
ruling this  motion. 

There  were  put  in  evidence  two  conversations  with  Lambkin,  the 
purpose  of  which  was  to  show  an  intent  on  the  part  of  Alkon  to  induce 
Lambkin  to  enter  into  a  scheme  like  that  charged  in  the  indictment. 
These  conversations  were  objected  to  as  res  inter  alios ;  but  the  Unit- 
ed States  claim  that  they  come  within  the  rules  by  virtue  of  which 
various  independent  offenses  akin  to  the  one  charged,  and  nearly  con- 
temporaneous with  it,  are  sometimes  allowed  to  be  proved.  So  far  as 
this  proposition  is  concerned,  it  may  be  these  conversations  go  beyond 
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what  the  law  permits ;  but  the  last  one,  taken  as  a  whole,  was  admissible. 
It  was  as  follows :  ^ 

"That  later  the  witness  accidentally  met  Alkon,  and  Alkon  said:  *Dld  you 
decide  about  that  scheme  I  was  telUng  you  about?'  That  the  witness  said, 
'Wlilch  oner  and  Alkon  replied:  'You  know  1  spoke  to  you  about  getting 
all  the  goods  you  possibly  could  and  turn  them  over  to  me,  and  I  would  see 
your  way  through  bankruptcy  wltBout  any  trouble.'  That  Alkon  said  fur- 
ther that.  If  any  of  the  dealers  wanted  any  reference  regarding  the  witness's 
credit,  he  would  give  the  witness  all  the  reference  they  wanted.  That  witness 
told  Alkon  that  be  'did  not  care  to  be  mixed  up  In  any  such  business.'  That 
he  met  him  a  third  time  and  Alkon  asked  him  again  If  he  had  decided  on  the 
same  subject,  and,  on  witness  saying  that  he  'did  not  care  to  be  mixed  up  In 
any  such  business^'  Alkon  said:  *Whr,  it's  a  cinch.  I  have  handled  several  of 
those  cases.' " 

This  conversation  was  about  two  months  after  the  date  of  the  al- 
leged conspiracy,  and  it  was  an  open  admission  by  Alkon  that  he  had 
at  least  on  one  occasion  not  remote  been  guilty  of  all  the  elements  en- 
tering into  the  offense  charged  by  th\Sr  indictment.  We  cannot  hold 
that  the  court  was  not  justified  in  letting  this  go  to  the  jury  for  -the 
purpose  of  a  determination  by  it  whether  this  admission  covered  the 
alleged  conspiracy  with  Barish.  At  the  trial  plaintiff  in  error  made 
a  distinction  between  this  conversation  and  the  earlier  conversaticm 
which  did  not  contain  such  an  admission  as  we  have  described.  One 
objection  was  that,  if  any  part  of  these  conversations  was  admissible, 
it  was  only  the  latter  part,  meaning,  of  course,  the  statement  of  what 
Alkon  had  previously  done  which  we  hold  to  have  been  admissible" 
Even  this  was  objected  to  generally.  Yet  this  distinction  was  clearly 
made,  and  might  be  of  effect  as  to  the  first  conversation  except  for  the 
fact  that,  as  the  record  is  made  up,  it  was  apparently  necessary  to 
introduce  it  in  order  to  explain  the 'second.  The  second  commenced 
with  the  interrogation  from  Alkon  to  Lambkin,  "Did  you" — ^that  is, 
Lambkin — "decide  about  that  scheme  I  was  telling  you  about?"  This 
connects  the  two  conversations  in  such  way  that  the  second  was  not 
comprehensible  without  the  first.  Consequently,  as  the  record  stands, 
both,  or,  at  least,  parts  of  both,  were  admissible,  though  it  is  possible 
that  some  parts  of  each  should  have  been  ruled  out  if  specifically  ob- 
jected to.  It  is  also  possible  that  the  court,  if  asked  so  to  do,  might 
have  been  required  to  point  out  to  the  jury  the  limitation  to  be  put  on 
the  use  of  the  first  conversation,  or  parts  of  it  But  such  distinctions 
were  not  made  at  the  trial  by  the  plaintiff  in  error,  and  we  are  not 
called  on  to  make  them. 

An  examination  of  our  opinion  in  Jacobs  v.  United  States  (C.  C.  A.) 
161  Fed.  694,  passed  down  on  April  29,  1908,  and  the  statements  of 
facts  and  law  therein  contained,  which  we  adopt  as  introductory  here, 
will  save  much  explanation  with  regard  to  the  next  proposition  which 
we  have  to  discuss.  Alkon  was  examined  before  the  referee  in  the 
bankruptcy  of  Barish.  There  is  no  suggestion  that  his  appearance 
there  was  voluntary,  and,  indeed,  the  record  says  he  was  a  subpoenaed 
witness.  Alkon  testified  in  his  own  behalf  in  the  pending  matter  in  the 
District  Court  On  his  cross-examination  the  attorney  for  the  United 
States,  subject  to  objection  and  exception,  was  permitted  to  ask  him 
particularly  whether  in  testifying  before  the  referee  he  had  not  made 
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a  number  of  statements  conflicting  with  his  evidence  on  the  trial  now 
before  us.  The  record  details  only  ope  statement,  which  related  to  a 
question  of  a  petty  balance  of  accounts  between  Barish  and  Alkon,  the 
importance  of  which  is  not  made  plain.  The  objection  to  this  examina- 
tion was  based  on  section  860  of  the  Revised  Statutes  (U.  S.  Comp.  St. 
1901,  p.  661).  Subsequently  the  attorney  for  the  United  States  called 
the  stenographer  who  had  made  the  notes  of  the  examination  of  Alkon 
before  the  referee,  who  thereupon  read  portions  thereof.  The  record 
states,  not  only  that  the  portions  of  the  testimony  so  read  relatecMo  the 
matters  about  which  Alkon  had  been  cross-examined,  but  also  that 
this  portion  of  the  cross-examination  objected  to  was  to  test  the  cred- 
ibility of  the  witness.  In  all  particulars,  unless  as  to  the  question 
whether  or  not  the  cross-examination  was  prejudicial  to  Alkon,  the  case  . 
before  us  is  strictly  analogous  to  Jacobs  v.  United  States,  with  the  ex- 
ception that  in  Jacobs  v.  United  States  the  plaintiflp  in  error  relied  on 
the  seventh  section  of  the  bankruptcy  statute  of  July,  1898,  while  here 
the  plaintiff  in  error  relies  on  section  860  of  the  Revised  Statutes.  The 
former  concerns  testimony  given  by  the  bankrupt,  while  the  latter  re- 
lates to  evidence  in  any  judicial  proceeding  from  any  witness. 

Following  certain  observations  made  by  us  in  Jacobs  v.  United 
States,  we  are  met  at  the  threshold  by  the  claim  that  there  is  nothing 
here  to  show  that  this  cross-examination  was  prejudicial ;  and  the  Unit- 
ed States  make  the  proposition  that  as  to  this  the  burden  rests  on  the 
plaintiff  in  error  to  show  affirmatively  that  it  was.  This  is  not  the  rule 
in  the  federal  courts.  The  rule  there  is  that,  where  a  party  persists  in 
putting  in  testimony  which  was  objected  to,  and  which  was  erroneous, 
the  error  is  fatal  if  the  testimony  was  or  might  have  been  prejudicial. 
Columbia  Railroad  Company  v.  Hawthorne,  144  U.  S.  202,  207,  208,  12 
Sup.  Ct.  591,  36  L.  Ed.  405 ;  National  Biscuit  Co.  v.  Nolan,  138  Fed. 
6,  9,  10,  70  C.  C.  A.  436 ;  Inman  Bros.  v.  Lumber  Co.,  146  Fed.  449, 
455,  76  C.  C.  A.  659.  In  the  present  case  we  must  assume  that  it  was 
prejudicial  in  view  of  the  fact  that  the  cross-examination  was  for  the 
expressed  purpose  of  testing  Alkpn's  credibility,  as  to  which  there  is  a 
much  larger  margin  for  prejudice  which  the  court  cannot  lay  hold  of 
than  in  the  ordinary  case  of  a  mere  attempt  to  contradict  a  witness  on  a 
specific  point.  This  is  fortified  by  the  fact  that,  after  this  cross-ex- 
amination, the  United  States  in  rebuttal  put  in  the  notes  of  the  exami- 
nation relating  to  the  very  matters  about  which  the  cross-examination 
occurred.  As  the  United  States  had  no  purpose  in  using  the  notes  ex- 
cept to  contradict,  and  thus  prejudice,  the  plaintiff  in  error,  we  are  not 
called  on  to  accept  any  theory  that  their  attorney  was  not  competent 
to  determine  that  his  conduct  of  the  case  in  the  particular  referred  to 
was  beneficial  to  the  United  States,  and  therefore  prejudicial  to  Alkon. 

Section  860  of  tiie  Revised  Statutes  originated  in  the  act  of  Febru- 
ary 25, 1868,  as  follows : 

**Chap.  13.  An  act  for  the  protection  in  certain  cases  of  persons  making  dis- 
closures as  parties,  or  testifying  as  witnesses. 

**Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Ck)ngreBS  assembled,  That  no  answer  or  other  pleading 
of  any  party,  and  no  discovery,  or  evidoice  obtained  by  means  of  any  Judicial 
proceeding  from  any  party  or  witness  in  this  or  any  foreign  country,  shall  be 
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given  In  evidence,  or  In  any  manner  used  against  such  party  or  witness,  or 
his  property  or  estate,  in  any  court  of  the  United  States,  or  in  any  proceeding 
by  or  before  any  officer  of  the  United  States,  in  respect  to  any  crime,  or  for 
the  enforcement  of  any  penalty  or  forfeiture  by  reason  of  any  act  or  omis- 
sion of  such  party  or  witness;  Provided,  that  nothing  in  this  act  shall  be  con- 
strued to  exempt  any  party  or  witness  from  prosecution  and  punishment  for 
perjury  committed  by  him  In  discovering  or  testifying  as  aforesaid. 

"Sec.  2.  And  be  it  further  enacted.  That  this  act  ^hall  take  effect  from  Its 
passage,  and  shall  apply  to  all  pending  proceedings,  as  well  as  to  those  hereaft- 
er instituted."  Act  Feb.  25,  1868,  c.  13,  15  Stat  37  [U.  S.  Comp.  St  1901.  p. 
661]. 

This  act  has  not  been  under  consideration  by  the  Supreme  Court, 
or  by  any  Court  of  Appeals,  so  far  as  we  can  ascertain,  except  in 
Tucker  v.  United  States,  151  U.  S.  164,  14  Sup.  Ct  299,  38  L.  Ed. 
112,  which  does  not  assist  us  here.  Wilson  v.  United  States,  162  U. 
S.  613,  16  Sup.  Ct  895,  40  L.  Ed.  1090,  did  not  even  allude  to  this  stat- 
ute, and  it  had  no  occasion  to,  because  what  was  proven  there  by  the 
United  States  was  not  giyen  under  oath,  but  was  a  mere  prior  state- 
ment, made  freely  and  voluntarily  before  a  commissioner.  Prior  to 
this  statute  the  authorities  were  in  some  confusion  on  the  point  whether 
what  was  testified  to  by  a  person  summoned  to  give  evidence  without 
anything  being  said  by  the  court  or  by  the  witness  with  reference  to 
his  constitutional  protection  against  incrimination  could  be  used  against 
him  on  a  subsequent  criminal  proceeding.  Greenleaf's  Evidence,  §§ 
224,  226,  227 ;  Roscoe's  Criminal  Evidence  (12th  Eng.  Ed.)  44,  45,  and 
especially  Wilson  v.  United  States,  162  U.  S.  623,  16  Sup.  Ct  895,  40 
L.  Ed.  1090.  Consequently  this  statute  was  needed ;  and,  as  it  is  reme- 
dial in  its  character,  it  is  entitled  to  all  the  effect  which  its  letter  fairly 
calls  for.  So  far  as  we  can  perceive,  this  case  is  within  its  letter,  and 
we  are  unable  to  find  any  justification  to  support  any  efforts  to  with- 
draw the  plaintiff  in  error  from  its  protection.  For  this  reason  there 
must  be  a  new  trial. 

There  are  other  propositions  submitted  to  us  bv  the  plaintiff  in  er- 
ror ;  but,  as  none  of  them  may  come  up  on  a  new  trial  in  the  same  form 
in  which  they  present  themselves  now,  we  will  not  undertake  the  labor 
of  solving  them. 

The  judgment  and  verdict  are  set  aside,  and  the  case  is  remanded  to 
the  District  Court  for  further  proceedings  in  accordance  with  law. 


TOWLB  V.  FIRST  NAT.  BANK  OF  BOSTON,  MASS. 

(Circuit  Court  of  Appeals,  Bighth.  Circuit    August  5, 1908.) 

No.  2,806. 

QUABANTT— CONSTBUOTION  OF  CONTBACT— FINDING  OF  FACTS. 

Evidence  considered,  and  held  to  sustain  a  finding  of  fact  by  the  trial 
court  In  an  action  at  law  that  the  written  guaranty  sued  on,  by  which 
defendant  agreed  to  be  responsible  for  the  payment  of  loans  made  by  plain- 
tiff bank  to  "H.  6.  ^e  H.  W.  Stevens,"  was  not  intended  by  the  parties  to 
be  limited  to  loans  made  to  such  individuals  Jointly  or  as  copartners,  but 
was  Intended  and  understood  to  cover  loans  to  a  concern  then  doing  busi- 
ness under  the  name  of  '^H.  G.  &  H.  W.  Stevens,"  although  owned  solely 
by  H.  W.  Stevens. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

See  153  Fed.  566,  82  C.  C.  A.  520. 

John  P.  Fitzpatrick,  for  plaintiff  in  error. 

William  H.  Lightner  (Henry  B.  Wenzell  and  Edward  E*.  Blodgett, 
on  the  brief),  for  defendant  in  error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
W.  H.  MUNGER,  District  Judge. 

W.  H.  MUNGER,  District  Judge.  This  action  was  commenced  by 
defendant  in  error  against  one  Uri  L.  Lamprey  to  recover  upon  a  con- 
tract of  guaranty  given  by  said  Lamprey  to  the  Massachusetts  Nation- 
al Bank,  of  Boston,  Mass.,  which  guaranty  was  in  words  as  follows : 

"Whereas  H.  O.  4e  H.  W.  Stevens  desire  to  do  their  banking  business  wltb 
the  Massachusetts  National  Bank  of  Boston,  Mass.,  and  they  may  need  from 
time  to  time  in  their  business,  loans,  accommodations,  and  discounts  from 
said  bank. 

*'Now,  therefore,  I,  the  undersigned,  do  hereby  request  the  said  bank  to  make 
to  the  said  H.  Gk  &  H.  W.  Stevens  such  loans,  accommodations,  and  discounts 
as  they  may  from  time  to  time  need  or  ask  for,  not  exceeding  in  all  at  any  one 
time  thirty  thousand  (^0,000)  dollars. 

"And  in  the  consideration  of  the  premises  and  of  one  dollar  and  other  valu- 
able considerations,  the  receipt  whereof  is  hereby  acknowledged,  I  do  hereby 
promise  and  agree  to  and  with  the  said  bank  that  whatever  note,  draft  or 
other  obligation,  or  indebtedness  In  any  form,  of  the  said  H.  G.  &  H.  W.  Ste- 
vens, which  the  said  bank  may  now  or  hereafter  hold,  is  not  paid  at  maturity 
by  the  said  H.  6.  ft  H.  W.  Stevens,  I  will  pay  within  twenty  (20)  days  after 
written  notice  that  they  have  failed  to  pay  the  same.  My  entire  liabilities 
hereunder,  however,  not  to  exceed  in  all  the  said  stum  of  $30,000. 

"It  being  understood  that  said  bank  may  from  time  to  time  make  such  loans, 
accommodations  and  discounts  to  said  H.  G.  ft  H.  W.  Stevens,  and  such  re- 
newals thereof  as  they  may  see  fit,  without  notice  to  me  either  of  the  amounts, 
or  the  time,  or  the  maturity  thereof ;  and  that  this  guaranty  or  agreement  shall 
not  terminate  by  my  death ;  hut  that  the  same  may  be  terminated  at  any  time 
by  me  or  by  my  executors  or  administrators  by  notice  in  writing  to  said  Bank 
to  that  effect,  and  that  upon  such  notice  of  its  termination  being  given  this 
agreement  shall  terminate  and  end  except  as  to  the  obligations  and  indebted- 
ness of  the  said  H.  G.  &  H.  W.  Stevens  to  said  bank  then  existing ;  and  that 
said  bank  will  at  any  time  upon  request  from  me  or  from  my  executors  or 
administrators  furnish  a  statement  to  me  or  to  them  of  the  obligations  of  the 
said  H.  G.  ft  H.  W.  Stevens  held  by  said  bank." 

Said  bank  advanced  various  sums  of  money  to  the  business  concern 
conducted  under  the  name  of  H.  G.  &  H.  W.  Stevens,  receiving  notes 
therefor.  Subsequently  the  notes  and  contract  of  guaranty  were  trans- 
ferred by  said  Massachusetts  National  Bank  to  the  defendant  in  error. 
By  the  answer  of  the  defendant  it  was  alleged  that  the  guaranty  was 
of  a  partnership  consisting  of  H.  G.  and  H.  W.  Stevens,  as  copart- 
ners or  jointly,  and  not  to  loans  or  advances  it  made  to  either  H.  G. 
Stevens  or  H.  W.  Stevens  individually  or  separately. 

Pending  the  proceedings,  Uri  L.  Lamprey,  the  defendant,  died,  and 
plaintiflf  in  error,  Eugene  A.  Towle,  as  administrator  of  his  estate  was 
substituted  as  defendant.  By  stipulation  of  parties,  a  jury  was  waived 
%nd  the  cause  tried  to  the  court.  Certain  findings  of  fact  were  made 
by  the  court,  and  judgment  rendered  in  favor  of  plaintiff  and  against 
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the  defendant.    The  defendant  brought  the  case  to  this  court  by  writ 
of  error. 

By  the  decision  of  this  court,  reported  in  153  Fed.  566,  82  C.  C.  A. 
520,  it  was  held  that  said  contract  of  guaranty  was  upon  its  face 
ambiguous;  that  it  was  for  the  trial  court  to  find  from  the  evidence 
whether  or  not  the  instrument  of  guaranty  was  intended  to  guarantee 
only  loans  made  to  H.  G.  &  H.  W.  Stevens,  as  copartners,  or  whether 
it  was  intended  as  a  guaranty  to  the  business  concern  conducted  under 
the  name  of  H.  G.  &  H.  W.  Stevens,  without  reference  to  whether 
such  business  concern  was  a  partnership.  This  court  further  held 
that,  as  the  trial  court  made  no  finding  upon  this  material  issue,  the 
cause  should  be  reversed  for  a  new  trial.  Thereafter,  when  the  case 
came  on  for  trial  in  the  Circuit  Court,  it  was  stipulated  by  the  parties 
that  the  cause  should  again  be  submitted  to  the  court  without  a  jury 
upon  the  same  evidence  upon  which  the  case  was  first  tried.  At  the 
conclusion  of  the  presenting  of  the  evidence  to  the  court,  plaintiff  in 
error  moved  the  court  for  judgment  in  his  favor  on  the  ground  that 
there  was  no  evidence  upon  which  a  judgment  for  the  plaintiff  could 
be  supported ;  that  the  evidence  conclusively  showed  that  the  contract 
of  guaranty  sued  upon  covered  only  advances  to  be  made  to  a  partner- 
ship composed  of  H.  G.  and  H.  W.  Stevens,  and  that  no  advances  were 
made  to  such  copartnership.  This  motion  was  overruled  by  the  court, 
to  which  plaintiff  in  error  duly  excepted.  Plaintiff  in  error  asked  the 
court  to  make  certain  special  findings  of  fact,  all  of  which*  were  found 
excepting  the  third,  which  was  as  follows : 

"Third.  It  was  the  Intention  of  both  parties  to  said  guaranty  that  the  same 
should  cover  only  advances  to  a  partnership  composed  of  Horace  G.  Stevens 
and  Hobart  W.  Stevens,  doing  business  under  the  name  of  H.  G.  &  H.  W.  Ste- 
vens." 

This  finding  of  fact  was  refused  by  the  court 

Plaintiff  in  error  also  requested  the  court  to  find  as  a  conclusion 
of  law,  in  substance,  first,  that  said  guaranty  was  for  advances  to  be 
made  to  a  copartnership  under  the  firm  name  of  H.  G.  &  H.  W.  Ste- 
vens; second,  that  the  defendant  was  entitled  to  judgment,  and  that 
the  plaintiff  take  nothing  by  this  action,  and  for  his  costs  and  disburse- 
ments, which  was  refused. 

Among  the  findings  of  fact  made  by  the  court  were  the  following: 

''Second.  That  at  the  time  of  the  execution  and  delivery  of  the  guaranty  set 
forth  in  the  fourth  paragraph  of  said  amended  complaint,  and  thereafter  un- 
til January  9,  1900,  when  the  concern  failed,  there  was  a  concern  doing  busi- 
ness under  the  firm  name  of  U.  G.  &  H.  W.  Stevens,  and  engaged  in  the  manu- 
facture and  sale  of  carriages^  having  an  office  in  the  city  of  Boston,  Mass.,  in 
charge  of  H.  W.  Stevens,  and  a  manufacturing  plant  In  the  city  of  Merrimac, 
Mass.,  in  charge  of  H.  G.  Stevens  as  assistant  manager,  and  there  was  at  said 
time  no  other  concern  of  the  same  or  similar  name. 

rrhird.  That  there  was  no  partnership  of  U.  G.  &  H.  W.  Stevens ;  that  said 
ooncern  was  owned  entirely  by  H.  W.  Stevens,  and  H.  G.  Stevens  was  only  an 
employ^  (thereof)  as  assistant  manager,  and  that  said  H.  W.  Stevens  was  doing 
business  (as  such  concern)  under  the  name  of  H.  G.  &  H.  W.  Stevens. 

"Fourth.  That  at  the  time  of  the  execution  and  delivery  of  said  instru- 
ment set  forth  in  the  fourth  paragraph  of  said  amended  complaint,  and  there- 
after until  January  9,  1900,  said  Lamprey,  the  guarantor,  and  the  said  Massa- 
chusetts National  Bank,  guarantee,  supposed  and  believed  that  said  concern 
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was  a  partnership  composed  of  two  brothers,  H.  G.  and  H.  W.  Sterens,  engaged 
in  the  business  of  manufacturing  and  selling  carriages,  but  it  was  not  expressly 
agreed  by  and  between  these  parties  that  this  guaranty  should  only  cover  loans 
and  advances  to  H.  G.  &  H.  W.  Stevens  as  a  copartnership  or  jointly,  but,  on 
the  contrary.  It  was  (contemplated  by  the  parties  and  was)  understood  and 
agreed  In  and  by  said  guaranty  that  It  should  cover  the  loans  made  to  the  said 
concern  whether  It  was  composed  of  H.  G.  Stevens  (or)  H.  W.  Stevens  or  both, 
and  Whether  or  not  they  were  copartners. 

"Fifth.  That  the  H.  G.  Stevens  and  H.  W.  Stevens  mentioned  in  the  guaran- 
ty set  forth  in  the  fourth  paragraph  of  said  amended  complaint  and  the  H. 
G.  &  H.  W.  Stevens  mentioned  in  the  fifth,  sixth,  seventh,  eighth,  ninth,  tenth, 
and  fourteenth  paragraphs  of  said  amended  complaint  are  one  and  the  same 
party,  to-wlt:  [Said  concern  mentioned  In  paragraph  2  of  these  findings  and 
which  said  concern  was]  H.  W.  Stevens  doing  business  under  the  name  of  H. 
G.  &  H.  W.  Stevens ;  [and  that  said  loans  set  forth  in  the  paragraphs  of  the 
amended  complaint  referred  to  in  paragraph  one  of  these  findings  were  made  to 
said  concern]." 

The  court  thereupon  rendered  judgment  in  favor  of  defendant  in 
error  against  plaintiff  in  error  for  the  amount  due  an^  unpaid  upon 
advances  made  upon  said  guaranty.  Plaintiflf  in  error  has  now  for  the 
second  time  brought  the  case  to  this  court. 

Plaintiflf  in  error  has  assigned  as  error  the  refusal  of  the  court  to 
find  the  facts  as  requested  in  its  third  request,  and  that  the  court  erred 
in  finding  that  it  was  not  expressly  agreed  by  and  between  the  parties 
that  the  guaranty  should  only  cover  loans  and  advances  to  H.  G.  and 
H.  W.  Stevens  as  a  copartnership  or  jointly,  but  that  it  was  contem- 
plated by  the  parties,  and  was  understood  and  agreed  in  and  by  said 
guaranty,  that  it  should  cover  loans  made  to  the  concern,  whether  com- 
posed of  H.  G.  Stevens  or  H.  W.  Stevens,  or  both,  and  whether  or  not 
they  were  copartners;  that  the  court  erred  in  its  conclusions  of  law. 
As  before  stated,  when  this  case  was  first  before  this  court,  it  was  held 
that  the  guaranty  did  not  expressly  refer  to  the  Stevenses  as  copart- 
ners, yet  that  their  joint  names  were  referred  to  therein  as  together 
desiring  to  make  loans  of  the  bank,  and  that  there  was  thus  mani- 
festly an  ambiguity  which  admitted  of  the  elucidation  by  proof.  It 
will  thus  be  seen  that  the  vital  issue  in  the  case  was  whether  the  guar- 
antor, by  the  guaranty  in  question,  intended  to  secure  advances  to  a 
business  concern  under  the  name  of  H.  G.  &  H.  W.  Stevens,  without 
reference  to  whether  such  business  conpem  consisted  of  a  copartner- 
ship of  H.  G.  and  H.  W.  Stevens,  or  consisted  of  only  H.  W.  Stevens. 
The  trial  court  has  now  found  as  a  fact  that,  while  the  guarantor  and 
guarantee  at  the  time  of  the  making  of  the  guaranty  supposed  the 
two  brothers  were  partners,  yet  that  the  guaranty  was  not  intended  to 
be  limited  to  advancements  made  to  them  as  partners,  for  which  both 
would  be  personally  liable,  but  was  intended  to  be  for  advances  made 
to  the  concern  which  was  doing  business  under  the  name  of  H.  G-  & 
H.  W.  Stevens.  This  finding  of  the  trial  judge  has  the  same  force 
and  eflfect  as  a  special  finding  by  a  jury,  and  this  court  cannot  now, 
in  an  action  at  law,  retry  the  case  for  the  purpose  of  determining  the 
weight  of  the  evidence,  but  is  limited  to  the  inquiry  whether  such  find- 
ing by  the  trial  court  is  supported  by  any  substantial  evidence. 

No  synopsis  would  disclose  the  fair  inference  to  be  drawn  from  the 
evidence,  and  to  give  it  in  its  entirety  would  serve  no  useful  purpose. 
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It  IS  sufficient  to  say  that  from  a  consideration  of  all  the  evidence  we 
are  satisfied  that  there  was  substantial  evidence  to  support  the  findings 
made  by  the  trial  court;   and  the  judgment  is  therefore  affirmed. 
Judgment  affirmed. 


KUTKBNDALL  v.  UNION  PAC.  R.  00. 

(Circuit  Court  of  Appeals.  Eighth  Circuit    August  10,  1908.) 
No.  2,57d 

B3UECUT0BS  AND  ADMINISTBATOES— SUIT  TO  RBQXJIBE  ACCOXJWTIWO— PAILTJBE  O^ 

Pboof. 

A  complainant  in  a  suit  In  equity  brought  by  him,  as  administrator, 
against  a  railroad  company  to  obtain  an  accounting  in  respect  to  a  large 
number  of  bonds  alleged  to  have  been  the  property  of  the  decedent,  held 
to  have  wholly  failed  to  prove  the  alleged  ownership  of  the  bonds  by 
the  decedent  at  the  time  of  his  death,  which  fact  was  essential  to  en- 
title him  to  maintain  the  suit 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Utah. 

D.  W.  Wood  and  David  K.  Watson,  for  appellant 

P.  Lw  Williams  (Maxwell  Evarts,.on  the  brief),  for  appellee. 

Before  VAN  DEVANTER,  Circuit  Judge,  and  PHILIPS,  District 
Judge. 

PHILIPS,  District  Judge.  This  is  an  appeal  from  the  decree  of  the 
Circuit  Court  dismissing  the  bill  of  complaint.  The  bill  is  a  maze  of 
verbiage.  So  confused  and  involved  are  the  allegations  and  recitations,, 
that  it  proved  somewhat  difficult  to  extract  the  actual  substance. 
Briefly  stated,  the  claim  for  relief  is  that  of  the  original  first  mortgage 
bonds  issued  by  the  Union  Pacific  Railroad  Company,  under  the  or- 
ganic act  of  Congress  of  July  2,  1864,  there  were  $27,229,000,  whicK 
became  the  property  of  one  Charles  Durkee,  and  were  owned  by  him 
at  the  time  of  his  death;  which  occurred  in  the  state  of  Wisconsin 
in  1870.  The  complainant,  John  A.  Kuykendall,  was  appointed  ad- 
ministrator of  his  estate  May  9,  1896,  by  the  probate  court  of  Salt 
Lake  county,  state  of  Utah,  who  instituted  this  suit,  February  7,  1903, 
in  the  United  States  Circuit  Court  for*  the  District  of  Utah,  to  have 
said  bonds  declared  a  first  lien,  under  said  mortgage,  on  the  properties 
of  the  defendant,  Union  Pacific  Railroad  Company,  a  corporation  of 
the  state  of  Utah,  the  alleged  successor  of  the  original  mortgagor 
company  and  the  consolidated  company,  of  the  same  name,  which,  it  is 
asserted,  succeeded  to  the  rights  and  obligations  of  the  original  com- 
panv. 

The  bill  charges  that  Edwin  D.  Morgan  and  Oakcs  Ames  were  the 
original  trustees  named  in  said  first  mortgage  to  secure  the  payment  of 
said  bonds;  that,  they  having  died,  F.  Gordon  Dexter  and  Oliver 
Ames  were  appointed  as  their  successor  trustees.  It  is  then  charged 
that  a  large  number  of  persons,  and  some  corporations,  named  as 
parties  defendant,  entered  into  a  conspiracy  to  wrong  and  injure  the 
estate,  represented  by  said  Kuykendall  as  administrator,  by  falsely^ 
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pretending  that  they  were  the  owners  of  a  large  portion  of  the  first 
mortgage  bonds  so  issued  by  said  original  Union  Pacific  Railroad  Com- 
pany. To  effectuate  the  conspiracy,  and  to  exclude  the  said  estate 
from  participation  in  the  fruits  of  the  proceeding,  the  conspirators 
caused  the  said  trustees  to  institute  in  the  United  States  Circuit  Court 
of  Nebraska  a  suit  to  foreclose  said  mortgage,  which  resulted  in  a 
decree  of  foreclosure,  under  which  the  property  of  said  railroad  com- 
panies was  sold,  and  bought  in  by  the  said  defendant  Company,  cor- 
poration of  the  state  of  Utah,  which  was  organized  for  such  purpose, 
and  a  deed,  in  due  form,  was  made  and  delivered  to  it  therefor  by  the 
special  master  in  chancery.  The  proceeds  of  the  sale,  not  sufficient 
to  satisfy  the  debts,  were  distributed  pro  rata  among  such  of  the  bond- 
holders as  presented  their  bonds  for  such  purpose.  Before  decree  the 
complainant  dismissed  the  bill  as  to  all  the  defendants  except  the  sa^d 
Union  Pacific  Railroad  Company  of  Utah. 

The  prayer  of  the  bill  is  for  an  accounting  to  the  complainant  on 
account  of  said  $27,229,000  bonds  and  interest,  and  for  the  enforce- 
ment of  the  mortgage  lien  for  payment,  etc 

As  the  ownership  of  the  bonds  in  question  by  Durkee,  at  the  time 
of  his  death,  was  put  in  issue  by  the  answer,  it  was  a  primary  issue 
of  fact,  lying  at  the  threshold  of  the  complainant's  right  to  any  relief. 
Unless  he  owned  the  bonds  at  the  time  of  his  death,  and  they  passed 
by  devolution  of  law  to  the  complainant  as  administrator,  the  latter 
has  no  standing  in  court  to  assert  any  of  the  matters  set  forth  in  the 
bill.  This  was  so  self -asserting  that  at  the  opening  of  the  argument  by 
counsel  for  the  complainant  on  this  appeal  we  insisted  that  they  point 
out  to  the  court,  in  the  record,  the  proof  touching  this  foundational 
fact  before  they  proceeded  to  the  discussion  of  other  matters  in  con- 
testation. This  was  manifestly  embarrassing  to  counsel.  After  some 
delay  and  search  through  the  record,  containing  a  mass  of  testimony 
on  relevant  and  irrelevant  matters,  they  referred  the  court  for  this  es- 
sential proof  to  the  deposition  of  one  Leonard  C.  Blaisdell.  He  mar- 
ried a  niece  of  said  Charles  Durkee.  As  there  were  left  surviving  no 
immediate  heirs  of  Durkee,  this  niece,  and,  perhaps,  others  of  like 
degree,  would  be  the  sole  distributees  of  the  large  fortune  in  question. 

The  reading  of  this  witness*  testimony  furnishes  ample  evidence  that 
he  is  quite  visionary  and  impractical,  if  not  mentally  unbalanced.  His 
statements  are  incoherent,  disjointed,  and  pointless.  He  refers  to 
incidents  occurring  about  1882-83-84.  It  is,  perhaps,  inferable  from 
his  straggling  statement  that  Durkee  at  some  ungiven  times  ♦was  surety 
on  the  bond,*  or  bonds,  of  some  persons  having  contracts  for  the 
construction  work  on  the  Union  Pacific  Railroad.  Inferentially,  with- 
out direct  assertion,  the  witness  had  a  theory,  but  without  proof  to  sus- 
tain the  fact,  that  Durkee  had  put  up  with  the  Secretary  of  thic  Treas- 
ury of  the  United  States  some  of  said  Union  Pacific  Railroad  bonds 
as  collateral  security  on  said  contracts.  Being  interested  in  the  Durkee 
estate,  the  witness  claimed  to  have  had  considerable  correspondence 
with  the  Secretary  of  the  Treasury,  and  perhaps  the  Comptroller  of 
the  Treasury,  respecting  this  matter.  But  he  neither  made  profert  of 
any  such  letters,  nor  showed  that  they  had  been  lost  or  destroyed,  nor 
was  any  effort  disclosed  to  ascertain  by  inquiry  whether  or  not  his 
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letter  or  letters  were  on  file  in  the  Treasury  Department,  where  it  is 
a  well-known  fact  all  such  business  correspondence  is  carefully  pre- 
served. He  further  testified  that  by  special  arrangement  he  visited 
Washington  City,  and  in  the  office  of  the  Comptroller  of  the  Cur- 
rency he  met  on  this  business  Judge  Folger,  then  Secretary  of  the 
Treasury,  where  were  present  every  member  of  the  President's  Cabi- 
net, save  the  Secretaries  of  the  Army  and  the  Navy.  His  version  of 
what  occurred,  what  was  said,  and  what  was  the  exact  subject-matter 
of  discussion  is  so  vague  and  disjected  as  to  mystify  rather  than  en- 
lighten. But  the  crux  of  it  all  is  that  Judge  Folger  then  and  there 
spread  out  on  tables  something  over  $64,000,000  of  Union  Pacific 
Railroad  mortgage  bonds,  saying: 

••I  have  here  upon  these  tables  the  bonds  of  all  these  respective  railroad 
companies  duly  executed  as  firet  mortgage  bonds  of  a  Hen  prior  and  para- 
mount to  that  of  the  United  States,  and  also  a  collection  of  bonds  deposited 
by  the  companies  with  the  Secretary  of  the  Treasury  of  the  United  States, 
to  secure  Interest  upon  the  first  mortgage  bonds  aforesaid." 

After  «ome  colloquy  witH  Attorney  General  Brewster,  Judge  Folger 
turned  to  the  witness,  and  said: 

"What  do  yon  want  done  with  these  bonds?  And  I  answered:  *I  want  to 
have  the  protection  of  the  bonda,  interest  bonds  and  principal^  as  provided  by 
the  acts  of  Congress.'  He  then  proceeded  to  give  me  the  instructions  I  asked 
for  to  proceed  Intelligently  with  himself  In  an  adjustment  of  this  particular 
obligation  of  said  Pacific  Railroad  Oompanies.** 

The  witness  then  digressed  into  something  about  Judge  Folger 
asking  his  opinion  about  an  act  of  Congress  looking  to  refunding 
bonds,  etc.,  quite  as  unintelligible  and  impertinent  as  most  of  his 
discursive  statement  He  did  not  read  the  bonds  claimed  to  have  been 
thus  displayed  over  many  tables,  outside  of  the  treasury  vaults,  in  the 
office  of  the  Comptroller;  but  stated  that  Judge  Folger  read  them 
aloud,  as  payable  on  their  face  to  Charles  Durkee. 

It  must  be  conceded  that  this  is  mere  hearsay  testimony,  no  more 
competent  in  this  action,  to  which  Judge  Folger  is  not  a  party,  than 
would  be  a  statement  made  by  him  in  pais  to  some  third  party  that 
he  had  seen  in  the  vaults  of  the  treasury  Union  Padfic  bonds  payable 
to  Charles  Durkee.  The  claim  of  this  witness  that  Secretary  Folger 
read  the  bonds,  as  made  payable  on  their  face  to  Charles  Durkee,  dis- 
credits his  whole  story.  Such  bonds  were  made  payable  to  the  holder 
or  bearer  so  that  they  might  perform  the  office  of  commercial  nego- 
tiable paper  passing  by  mere  act  of  delivery.  In  addition,  the  exhibit 
filed  with  the  bill  of  complaint,  as  expressing  the  recitation  and  form  of 
the  bonds  claimed  to  have  been  owned  by  Durkee,  shows  that  ''the 
said  company  promises  to  pay  unto  the  holder  hereof  at  its  office  in  the 
city  of  New  York."  Superadded  to  all  this,  the  clerk  of  the  United 
States  Court  for  Nebraska,  in  obedience  to  the  request  of  complainant's 
counsel,  brought  and  presented,  as  a  part  of  his  deposition,  specimens 
of  the  bonds  left  with  him  by  the  holders  to  receive  their  dividends 
under  the  foreclosure  decree,  which  show  that  they  were  made  payable 
"unto  the  holder  hereof."- 

At  the  time  of  taking  the  depositions  herein,  and  at  the  bearing  of 
this  suit,  diere  was  living  and  accessible  a  member  of  said  cabinet  who 
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Blaisdell  testified  was  present  at  that  remarkable  meeting  in  the  Comp- 
troller's office  when  he  claims  the  bonds  were  exhibited  by  Judge  Fol- 
ger,  to  wit,  the  Honorable  Henry  M.  Teller,  who  was  then  Secretary 
of  the  Interior,  and  now  United  States  Senator  from  the  state  of  Colo- 
rado. While  this  appeal  was  on  argument  before  us  at  the  city  of 
Denver,  Colo.,  the  sitting  judges  chanced  to  see  Senator  Teller  on 
one  of  the  streets  of  the  city.  We  made  inquiry  from  the  bench  of 
counsel  for  the  complainant  why  no  deposition  of  any  one  present  at 
that  alleged  occurrence  in  the  Comptroller's  office  was  taken  for  a  much 
needed  confirmation.  Receiving  answer  that  it  was  understood  that 
all  of  them  were  dead,  we  called  attention  to  the  fact  that  Senator  Tell- 
er was  then  alive,  present  in  the  city,  and  suggested  that,  if  counsel 
desired,  the  court,  in  the  exercise  of  its  equitable  discretion  in  further- 
ance of  justice,  would  indulge  them  to  introduce  Senator  Teller  and 
examine  him,  ore  tenus,  before  us.  This  proffer  was  not  accepted  by 
counsel. 

It  is  unbelievable,  in  view  of  the  known  exactness  of  the  Treasury 
Department  in  bookkeeping,  jacketing,  ancr preserving  every  memoran- 
dum and  paper  appertaining  to  every  transaction  and  matter  connected 
with  the  department,  that  $27,229,000  of  such  bonds  belonging  to  a 
third  party  could  have  been  as  late  as  1882-83-84  in  the  custody  of 
the  Treasury  Department  of  the  United  States  without  some  record  en- 
try or  memorandum  showing  how  and  on  what  account  they  came,  for 
what  purpose  held,  and  what  disposition  was  made  of  them.  Further- 
more, it  is  positively  incredible  that  Mr.  Durkce,  who  died  testate  in 
1870,  would  make  no  mention  in  his  will  of  the  ownership  of  such  a 
fabulous  fortune.  It  is  not  difficult  to  discern  the  underlym^  purpose 
of  taking  out  letters  of  administration  on  Durkee's  estate,  if  he  had 
any,  in  Utah,  when  his  domicile  at  the  time  of  his  death  was  in  the 
state  of  Wisconsin.  Blaisdell  testified  that  it  was  understood  that  this 
administrator  was  to  be  used  in  other  litigation,  but  he  was  to  have 
nothing  to  do  with  suits  to  recover  on  these  bonds.  The  further  evi- 
dence, however,  develops  what  was  the  underlying  scheme  of  this 
movement.  A  syndicate  of  "promoters"  was  formed.  They  devised 
the  scheme  of  selling  shares  of  stock  in  the  chances  of  success  in  this 
suit.  They  even  had  agents,  to,  be  paid  out  of  the  funds  thus  collected, 
to  exploit  this  stock.  It  was  represented  that,  if  the  suit  were  won,  the 
result  would  be  over  $200,000,000  in  money  for  division  among  the 
shareholders:  These  agents  accordingly  disposed  of  some  shares  at 
the  proportion  of  60  for  $1  in  money ;  and,  when  the  bait  staled,  they 
offered  the  still  more  alluring  temptation  of  100  shares  for  $1  in  mon- 
ey ;  and  the  evidence  shows  that  they  succeeded  in  drawing  fpom  their 
dupes  about  $50,000.  The  evidence  also  showed  that  the  administrator 
was  party  to  and  participated  in  the  selling  of  said  shares.  What  has 
become  of  this  money  is  not  shown.  One  of  the  witnesses  for  the  com- 
plainant spoke  of  this  scheme  as  a  "Col.  Sellers  figures."  One  of  the 
promoters  the  witness  said : 

"Looked  like  a  broken  down  actor— -Bame  type  as  Ool.  Sellers — he  said  he 
was  Ool.  Dnrkee's  private  secretary — ^wore  a  long  black  coat— all  It  lacked 
were  the  hoops  to  be  a  typical  Col.  Sellers — ^had  whisken  on  his  pants,"  etc 
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Such  a  combination  does  not  commend  itself  to  the  favorable  con-, 
sideration  of  a  court  of  equity. 

As  the  complainant,  when  he  closed  the  taking  of  testimony  on  his 
behalf,  had  failed  to  produce  sufficient  evidence  of  the  ownership  of 
the  bonds  declared  on,  the  delendant  was  justified  in  declining  to  take 
countervailing  testimony. 

The  decree  of  the  Circuit  Court  is  affirmed. 


VANDAGRIFT  v.  BJCH  HILL  BANK  et  al. 

(Circuit  Ck>urt  of  Appeals,  Eighth  Circuit    August  6,  1906.) 

No.  2,820. 

1.  CoBPOBATioNs— Contracts  Ultra  Vires— Purchase  op  Stock  of  Another 

Corporation— Estoppel. 

It  is  the  settled  rule  of  the  federal  courts  that  where  one  corporation 
acquires  stock  of  another  by  subscription  thereto  or  by  original  purchase 
as  an  investment,  and  not  in  payment  of  some  antecedent  debt,  when  the 
acquisition  of  such  stock  is  foreign  to  the  objects  of  the  corporation  and 
is  not  authorized  by  law,  the  contract  by  which  the  stock  was  acquired 
is  ultra  vires  and  void,  and  the  receipt  of  dividends  will  not  estop  the 
corporation  from  availing  itself  of  the  defense  that  the  contract  was  void. 

[Ed.  Note.-— For  cases  in  point,  see  Cent.  Dig.  vol.  1%  Corporations,  §f 
1531-1534. 

Acquisition  by  corporation  of  stock  of  other  corporation,  see  note  to' 
Anglo-American  Land,  Mortgage  &  Agency  Co.  v.  Lombard,  68  C.  C.  A. 
120.] 

2.  Banks  and  Banking— National  Banks— Assessment  of  Stockholders- 

Transfer  OF  Stock. 

An  absolute  sale  and  transfer  of  the  stock  of  a  national  bank  by  a 
holder  thereof  cannot  subsequently  be  avoided  and  the  transferror  made 
liable  for  an  assessment  upon  the  stock,  unless  it  Is  shown,  not  only  that 
at  the  time  of  the  transfer  the  bank  was  actually  insolvent,  but  that  the 
transferror  knew  of  such  insolvency,  or  had  reason  to  believe  it,  and  that 
that  transfer  was  intended  to  evade  liability. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Missouri. 

John  A.  Eaton  and  E.  H.  McVey,  for  plaintiff  in  error. 
T.  B.  Wallace  (Thomas  J.  Smith,  on  the  brief),  for  defendants  in 
error. 

Before  VAN  DEVANTER,  Circuit  Judge,  and  W.  H.  MUNGER, 
District  Judge. 

W.  H.  MUNGER,  District  Judge.  This  action  was  brought  by  Wil- 
liam J.  Butler,  receiver  of  the  Bates  National  Bank  of  Butler,  Mo., 
against  the  Rich  Hill  Bank,  Frank  McVey,  and  W.  F.  Tygard,  to  re- 
cover a  stockholder's  assessment  levied  Ji>y  the  Comptroller  of  the  Cur- 
rency. 

In  the  petition  it  is  alleged,  among  other  things,  that  the  Rich  Hill 
Bank  is  a  banking  corporation,  or^^anized  under  the  laws  of  the  state 
of  Missouri,  and  that  at  the  organization  of  the  Bates  National  Bank 
said  Rich  Hill  Bank  became  a  shareholder  in  the  same,  and  owned  40 
shares  of  the  par  value  of  $100  each,  which  stock  was  held  in  the  name 
of  W.  F.  Tygard,  as  trustee  for  said  Rich  Hill  Bank ;  that  on  February 
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16,  1907,  said  Tygard,  who  was  president  of  the  Rich  Hill  Bank,  had 
said  stock  transferred  to  Frank  McVey,  the  old  certificate  being  taken 
up  and  a  new  certificate  issued  in  the  name  of  said  Frank  McVey.  It 
is  alleged  that  Frank  McVey  was  a  farm  hand  in  the  employ  of  said 
Tygard,  and  was  insolvent ;  that  said  transfer  was  made  to  him  in  con- 
templation of  the  liability  on  said  stock  of  the  Bates  National  Bank, 
and  for  the  fraudulent  purpose  of  avoiding  the  payment  of  additional 
liability  on  said  stock ;  that  said  transfer  was  colorable  merely,  and  not 
made  in  good  faith.  It  is  further  alleged  in  the  petition  that  the  Rich 
Hill  Bank  received  dividends  paid  upon  said  stock  up  to  the  time  of 
the  insolvency  of  the  Bates  National  *Bank,  and  charges  that  by  reason 
of  this  fact  said  Rich  Hill  Bank  is  estopped  from  denying  not  only  its 
ownership,  but  that  the  contract  of  ownership  was  ultra  vires.    It  is 

further  alleged  in  the  petition  that  on  the  -^ day  of  September, 

1906,  the  Bates  National  Bank  went  into  liquidation,  and  complainant 
was  appointed  receiver  by  the  Comptroller  of  the  Currency  of  the 
United  States.  The  answer  of  the  defendant  Rich  Hill  Bank  admits 
its  incorporation  under  the  laws  of  the  state  of  Missouri,  and  alleges 
that  it  had  no  authority  to  subscribe  for  or  hold  stock  in  said  the  Bates 
National  Bank;  admits  that  the  officers  of  the  Rich  Hill  Bank  sub- 
scribed for  said  stock  in  the  Bates  National  Bank  for  and  on  behalf  of 
said  Rich  Hill  Bank ;  but  alleges  that  their  acts  in  that  respect  were 
ultra  vires.  It  pleads  the  following  provisions  of  the  statutes  of  Mis- 
souri : 
Section  903,  Rev.  St.  1879: 

"Every  eudi  corporation  shall  be  authorized  and  empowered  to  conduct  the 
business  of  receiving  money  on  deposit,  and  allowing  interest  thereon,  and  of 
buying  and  seUing  exchange,  gold,  silver,  coins  of  aU  kinds,  uncurrent  money, 
of  loaning  money  upon  real  estate  or  personal  property  and  upon  collateral 
and  personal  security  at  a  rate  of  interest  not  exceeding  that  aUowed  by  law, 
and  also  of  buying,  selling  and  discounting  negotiable  and  non-negotiable  paper 
of  all  kinds  as  well  as  all  kinds  of  conunerclal  paper,  and  for  all  loans  and 
discounts  made  such  corporation  may  receive  and  retain  In  advance  the  in- 
terest thereon." 

Section  915 : 

"No  corporation  now  existing,  nor  any  hereafter  organized  under  any  law  of 
this  state,  whether  general  or  special,  as  a  bank,  or  to  carry  on  banking  busi- 
ness, shall  employ  its  money  directly  or  Indirectly  in  trade  or  commerce,  by 
buying  and  selling  ordinary  goods,  chattels,  wares  and  merchandise,  provided 
that  it  may  use  all  kinds  of  property  which  may  come  Into  its  possession  as 
collateral  security  for  loans,  or  in  the  ordinary  collection  of  debts.'* 

It  also  pleads  section  7  of  article  12  of  the  Constitution  of  Missouri 
(Ann.  St.  1906,  p.  304),  as  follows : 

"No  corporation  shall  engage  in  business  other  than  that  expressly  authoris- 
ed in  its  charter  or  the  law  under  which  It  may  have  been  or  may  hereafter 
be  organized,  nor  shall  it  hold  any  real  estate  for  any  period  longer  than  six 
years,  except  such  as  may  be  necessary  and  prox>er  for  carrying  ea  Its  legiti- 
mate business." 

Other  allegations  of  the  petition  were  denied. 

It  appears  from  the  evidence  that  the  defendant  bank  was  the  own- 
er by  subscription  Of  shares  of  stock  in  the  Bates  County  Bank,  a  Mis- 
souri corporation ;  that  September  4,  1902,  the  Bates  County  Bank  was 
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reoi^nized  as  the  Bates  National  Bank,  under  the  laws  of  the  United 
States.  The  stock  in  the  Bates  County  Bank  was  held  in  the  name 
of  the  defendant  bank,  but  at  the  time  of  the  reorganization  of  said 
bank  as  a  national  bank  the  stodc  in  the  National  Bank  was  taken  in 
the  name  of  W.  F,  Tygard,  as  trustee  for  the  defendant  bank,  and  the 
books  of  the  defendant  bank  showed  said  stock  as  an  asset  of  such 
bank.  .  On  April  1,  1905,  the  Secretary  of  State  wrote  the  defendant 
bank  that  it  was  not  authorized  under  the  laws  of  Missouri  to  hold 
stock  in  any  other  corporation,  and  directing  it  to  dispose  of  such  stock 
as  soon  as  practicable.  On  the  7th  of  the  same  month  the  Secretary 
of  State  again  wrote  the  bank,  calling  its  attention,  not  only  to  the 
statutes  of  Missouri,  but  to  the  constitutional  provision  heretofore 
quoted.  It  is  not  alleged  in  the  petition  that  the  Bates  National  Bank 
was  insolvent  at  the  time  of  the  transfer  of  the  stock  to  McVey,  nor 
does  it  appear  anywhere  in  the  evidence  when  said  National  Bank  be- 
came insolvent  At  the  trial  it  was  admitted  by  the  parties  that  the 
National  Bank  was  declared  insolvent  by  the  Comptroller  on  Septem- 
ber 20,  1906.  There  is  no  evidence  as  to  the  bank  being  insolvent  at 
the  time  of  the  transfer  of  the  stock  to  McVey.  The  testimony  of  the 
officers  of  the  bank  is  that  the  transfer  to  McVey  was  because  of  the 
said  letters  received  from  the  Secretary  of  State  and  was  not  with  any 
intent,  to  escape  liability,  or  having  in  view  any  future  stockholder's 
liability.  Their  testimony  is  specific  that  at  the  time  of  the  transfer 
they  had  no  knowledge  that  the  National  Bank  was  insolvent,  but  sup- 
posed it  to  be  in  good  financial  condition.  One  semiannual  dividend 
was  paid  by  the  National  Bank  to  McVey  after  the  stock  was  trans- 
ferred to  him.  McVey  was  worth  $1,000  and  gave  his  note  for  the 
par  value  of  the  stock,  to  wit,  $4,000,  to  the  defendant  Bank  and  secur- 
ed it  by  the  stock  as  collateral.  The  dividend  which  was  paid  to  him, 
to  wit,  $160,  was  credited  by  the  defendant  bank  upon  said  $4,000  note. 

A  demurrer  was  by  the  court  sustained  as  to  the  defendant  Tygard 
and  the  case  by  the  court  dismissed  as  against  McVey.  At  the  close  of 
the  testimony  plaintiflF  and  defendant  each  asked  for  a  directed  verdict 
in  its  favor. ,  The  court  overruled  plaintiff's  application  for  a  directed 
verdict  in  its  behalf,  and  directed  a  verdict  in  behalf  of  flie  defendant 
Plaintiff  brings  the  case  to  this  court  on  error. 

The  principal  questions  discussed  by  counsel  are :  (1)  Was  the  sub- 
scription for  the  stock  in  the  National  Bank  by  the  officers  of  the  Rich 
Hill  Bank  an  ultra  vires  act?  (2)  Did  the  regular  receipt  by  the  Rich 
Hill  Bank  of  dividends  paid  by  the  National  Bank  during  the  time 
that  the  stock  was  held  for  the  benefit  of  the  Rich  Hill  Bank  estop  it 
from  denying  its  liability  as  a  stockholder? 

While  the  decisions  of  the  several  state  courts  are  not  in  harmony 
upon  these  questions,  the  established  rule  of  the  federal  courts  is  that 
where  one  corporation  acquires  stock  of  another  corporation  by  sub- 
scription thereto  or  by  original  purchase  as  an  investment,  and  not  in 
payment  of  some  antecedent  debt,  when  the  acquisition  of  such  stock 
is  foreign  to  the  objects  of  the  corporation  and  is  not  authorized  by 
law,  the  contract  by  which  the  stock  was  acquired  was  ultra  vires  and 
void,  and  the  receipt  of  dividends  would  not  estop  the  corporation  avail- 
ing itself  of  the  defense  that  the  contract  was  void.    California  Bank 
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V.  Kennedy,  167  U.  S.  362,  17  Sup.  Ct.  831,  42  L.  Ed.  198;  Concord 
First  Nat.  Bank  v.  Hawkins,  174  U.  S.  364^  19  Sup.  Ct.  739,  43  L. 
Ed.  1007 ;  Robinson  v.  Southern  Nat.  Bank,  180  U.  S.  295,  21  Sup. 
Ct.  383,  46  L.  Ed.  536;  First  Nat.  Bank  v.  Converse,  200  U.  S.  425, 
26  Sup.  Ct.  306,  50  L.  Ed.  637. 

The  powers  of  a  corporation  in  these  respects  being  governed  by 
the  law  of  the  state  creating  it  and  defendant's  corporate  authority 
being  acquired  under  the  laws  of  Missouri,  if  the  Supreme  Court  of 
that  state  has  construed  the  Constitution  and  statutes  of  the  state  in 
these  respects,  the  decision  of  that  court  is  binding  upon  this.  Deci- 
sions of  that  court  have  been  cited  by  each  party  which  it  is  claimed  are 
authority  on  that  subject  The  decisions,  without  proper  analysis, 
would  seem  to  be  somewhat  in  conflict. 

In  Anglo-American  Land  Mortgage  &  Agency  Co.  v.  Lombard,  132 
Fed.  721,  68  C.  C.  A.  89,  this  court  had  occasion  to  review  the  deci- 
sions of  the  Supreme  Court  of  Missouri  upon  that  subject,  and  it  was 
held  that  the  seeming  conflict  did  not  exist ;  that  the  decisions  of  the 
Supreme  Court,  when  properly  understood,  were  in  harmony  and  di- 
vided into  two  classes,  viz. :  Those  holding  that  where  a  contract  by 
a  corporation  was  ultra  vires  because  not  within  its  corporate  powers 
but  had  been  fully  executed  by  both  parties,  nothing  of  an  executory 
nature  remaining  to  be  done,  what  was  thus  done  under  the  contract 
would  not  be  undone  at  the  suit  of  either  party  on  the  ground  that  it 
was  ultra  vires;  the  other  class  holding  that,  where  such  contract  re- 
mained in  part  unexecuted  and  the  corporation  was  called  upoo  to  per- 
form the  executory  part",  it  was  not  estopped  to  interpose  the  defense 
of  ultra  vires.  It  is,  however,  urged  that  in  the  more  recent  case  of 
Cass  County  v.  Mercantile  Town  Mutual  Ins.  Co.,  188  Mo.  1,  86 
S.  W.  237,  the  Supreme  Court  of  Missouri  has  announced  a  different 
rule.  While  it  is  true  that  in  that  case  the  court  discussed  these  ques- 
tions in  a  manner  which  gives  color  to  the  present  citation  of  the  case, 
yet  the  depision  seems  to  have  turned  upon  the  construction  of  a  stat- 
ute of  Missouri,  providing  for  the  organization  of  town  mutual  in- 
surance tfcmpanies ;  the  court  holding  that  such  a  companjr  was  not  lim- 
ited to  insuring  the  property  of  its  members  solely  but  might  reinsure 
the  property  of  a  member  of  another  such  company  which  had  been 
insured  by  the  latter  company,  which  was  the  character  of  contract 
there  in  question.  While  we  are  inclined  to  think  that  under  the  Con- 
stitution and  laws  of  Missouri,  as  construed  by  the  Supreme  Court 
of  that  state,  the  officers  of  the  defendant  bank  had  no  authority  to 
bind  the  bank  by  a  subscription  to  the  stock  of  the  Bates  National 
Bank,  and  that  the  defendant  bank  is  not  estopped  because  of  having 
received  dividends  from  pleading  the  ultra  vires  character  of  the  sub- 
scription contract,  yet  it  is  unnecessary  to  place  the  decision  in  this 
case  upon  that  ground,  as  we  think  the  judgment  must  be  affirmed  for 
another  reason. 

In  the  case  of  McDonald  v.  Dewey,  202  U,  S.  510,  26  Sup.  Ct. 
731,  50  L.  Ed.  1128,  it  was  distinctly  held  that  an  absolute  sale  and 
transfer  of  stock  of  a  national  bank  by  a  holder  thereof  could  not  sub- 
sequently be  avoided  and  the  transferror  held  liable  for  an  assessment 
upon  the  stock,  unless  it  was  shown  that  at  the  time  of  the  transfer 
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of  the  stock,  not  only  that  the  bank  was  actually  insolvent,  but  that  the 
transferror  of  the  stock  knew  of  such  insolvency,  or  had  reason  to 
believe  at  the  time  of  such  transfer  that  the  bank  was  insolvent,  and 
that  such  transfer  was  intended  to  evade  liabilityi  The  court  in  the 
opinion  say : 

"We  think  It  a  proper  deduction  from  the  prior  cases,  and  such  we  hold  to 
be  the  law,  that  the  gist  of  the  liability  is  the  fraud  implied  in  selling  with 
notice  of  the  insolvency  of  the  bank  and  with  intent  to  evade  the  double  lia- 
bility imposed  upon  the  stockholder  by  the  national  banking  act.  •  •  • 
The  stockholder  is  not  deprived  of  his  right  to  sell  the  stock  by  the  fact  that 
the  sale  is  made  to  an  in8olva:it  person,  unless  it  be  made  with  knowledge  of 
the  insolvency  of  the  bank." 

In  this  case  the  transfer  of  the  stock  was  made  more  than  seven 
months  before  the  bank  was  declared  insolvent  by  the  Comptroller. 
There  is  no  evidence  tending  to  show  that  the  financial  condition  of 
the  bank  at  the  date  of  the  transfer  of  stock  on  February  16th  was  the 
same  as  that  of  September  20th,  when  the  Comptroller  declared  it  in- 
solvent, and  when,  as  per  stipulation  of  the  parties,  it  is  said  the  bank 
was -insolvent,  and  we  do  not  think  the  court  would  be  justified  in  as- 
suming that  because  the  bank  was  insolvent  on  September  20th  there- 
fore it  was  insolvent  on  February  16th,  in  the  absence  of  evidence  of 
some  facts  which  would  indicate  that  there  had  been  no  changed  condi- 
tion of  the  assets  and  liabilities  of  the  bank  during  that  period. 
Whether  the  bank  became  insolvent  in  September,  because  of  the  loss 
of  some  securities  which  had  been  taken  between  the  date  of  the  trans- 
fer of  the  stock  in  question  in  February  and  September  20th,  whether 
its  assets  were  depleted  by  some  improvident  speculation  or  investment 
by  its  officers  between  those  dates,  we  do  not  know.  There  is  no  evi- 
dence tending  to  show  the  condition  of  the  national  bank  from  the  time 
of  its  organization  in  September,  1902,  until  it  was  declared  insolvent 
September  20,  1906.  The  books  of  the  bank  were  undoubtedly  in  the 
custody  of  the  receiver,  and  it  was  within  his  power  to  have  given 
evidence  in  this  respect. 

For  the  reason  that  the  petition  failed  to  allege  the  insolvency  of 
the  national  bank  at  the  time  of  the  transfer  of  the  stock,  and  because 
there  is  no  evidence  showing  its  insolvency  at  that  time,  and  no  evi- 
dence to  show  that  the  Rich  Hill  Bank,  or  any  of  its  officers,  had  knowl- 
edge of  the  insolvency  of  the  national  bank  at  the  time  of  the  transfer 
of  the  stock,  or  knowledge  of  facts  which  would  put  an  ordinarily  pru- 
dent person  upon  inquiry,  in  that  respect,  we  think  the  court  properly 
directed  a  verdict  for  the  defendant;  and  the  judgment  is  therefore 
affirmed. 


MAHONING  ORB  &  STEEL  CO.  ▼.  BLOMFBI/T. 

(Circuit  Court  of  Appeals,  Eigbtb  Circuit    August  5,  1908.) 

No.  2,830. 

L  Masteb  and  Sebvant—Injubt  to  Sebvant— AssTnoBD  Risk. 

An  employ^  of  a  mining  company  who  had  been  working  for  several 
months  as  a  brakeman  engaged  in  the  moving  of  dump  cars  by  means  of 
an  engine,  and  who  had  knowledge  of  the  means  used  for  coupling  to 
such  cars,  assumed  the  risk  from  such  means,  and  there  can  be  no  re- 
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covery  from  the  company  for  his  death  resulting  therefrom,  where  the 
couplers  were  In  good  condition. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant, §§  574-600.] 

2.  Negligence— Actions— Whkw  Question  fob  Jubt. 

Where  there  is  uncertainty  as  to  the  existence  of  negligence  or  con- 
tributory ne^igence  arising  from  conflicting  testimony,  the  question  is 
one  of  fact,  to  be  determined  by  the  jury. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  37,  Negligence,  §f 
277-353.] 

3.  Masteb  and  8BBV4.NT— Death  of  SEBVANT—AcmoN— Question  fob  Jubt. 

An  engineer  operating  an  engine  employed  In  moving  dump  cars  at  a 
mine  backed  his  engine  against  a  car  to  which  it  was  to  be  coupled  with 
such  force  that  the  sloping  end  of  the  tender  was  forced  beneath  the  car, 
raising  it  from  the  track,  and  crushing  and  killing  a  brakeman  who  was 
standing  on  the  running  board  at  the  rear  of  the  tender  to  make  the 
coupling.  The  engineer  knew  that  there  was  no  bumper  on  the  car  whldi 
would  prevent  such  an  occurrence,  and  also  that  It  was  necessary  for 
the  brakeman  to  be  between  the  engine. and  car  to  make  the  coupling. 
Held,  that  evidence  showing  such  facts  was  sufficient  to  require  the  sub- 
mission of  the  question  of  the  engineer's  negligence  to  the  Jury  in  an 
action  to  recover  for  the  death  of  the  brakeman. 

[Ed.  Note. — For  cases  in  point,  see  Gent.  Dig.  vol.  34,  Master  and  Serv- 
ant, §§  1051-1067.] 

4.  Same— B'ELLOW -Servant  Law  of  Minnesota. 

The  fellow-servant  law  of  Minnesota  (Gen.  St  Minn.  1894,  (  2701),  as 
construed  by  the  Supreme  Court  of  the  state,  applies  to  a  mining  cor- 
poration which  is  not  a  railroad  corporation,  but  which  operates  a  short 
line  of  railroad  in  mining  its  ore,  and  under  such  stajtute  a  brakeman  ^n- 
ployed  on  such  road  does  not  assume  the  risk  from  negligence  of  an  en- 
gineer also  so  employed. 

5.  Witnesses— EiXAMiNATiON—RjEDiBECT  EJxamination. 

Permitting  a  witness  to  be  interrogated  on  redirect  examination  with 
respect  to  matters  first  brought  out  on  cross-examination  is  not  prejudicial 
error,  even  though  the  testimony  may  be  Irrelevant 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.^vol.  50,  Witnesses,  $  1004.) 

0.  Evidence— Opinion  of  Expebt— Compbtenot. 

Upon  an  issue  as  to  the  negligence  of  a  railroad  engineer  in  running 
his  engine  against  a  car  to  which  it  was  to  be  coupled  with  such  force 
as  to  crush  the  brakeman  who  was  between  the  two  for  the  purpose  of 
.  making  the  coupling,  it  was  competent  to  i^ow  by  an  engineer  of  ex- 
perience within  what  distance  the  engine  could  have  been  stopped. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  20,  Evidence,  $  2323.] 

7.  Dkath— Action  fob  Wbonqfui*  Death— Biqst  or  Nonbbsioxnt  Alien  to 
Benefit  of  Statute. 

The  Minnesota  statute  giving  a  right  of  action  for  wrongful  death  for 
the  benefit  of  the  next  of  kin  of  the  deceased,  as  construed  by  the  Su- 
preme Court  of  the  state,  includes  among  Its  beneficiaries  a  nonresident 
alien  having  the  prescribed  relationship. 

[Ed.  Note.— -For  cases  in  point,  see  Cent.  Dig.  vol.  15,  Death,  M  35-46.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

Thomas  J.  Davis  (Theodore  HolHster,  on  the  brief),  for  plaintiff 
in  error. 

Clarence  B.  Miller  (Harvey  S.  Clapp,  on  the  brief),  for  defendant 
in  error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
W.  H.  MUNGER,  District  Judge. 
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W.  H.  MUNGER,  District  Judge.  This  action  was  brought  by 
William  Blomfelt,  as  administrator  of  the  estate  of  Oscar  Blomfelt, 
to  recover  damages  for  the  wrongful  death  of  said  Oscar  Blomfelt. 
The  complaint  alleges  that  deceased  was  about  24  years  of  age ;  that 
he  left  surviving  him  as  only  heir  and  next  of  kin  his  father,  about 
56  years  of  age;  that  the  father  was  dependent  upon  deceased  for 
maintenance  and  support ;  that  the  deceased  was  in  the  employ  of  the 
defendant,  a  mining  corporation;  that  defendant  in  the  operation  of 
its  mines  operated  a  railroad,  with  various  tracks,  engines,  and  other 
aM>liances;  that  the  deceased  was  in  the  employ  of  defendant  as  a 
brakeman,  and  that  on  the  12th  day  of  August,  1906,  while  in  the  per- 
formance of  his  duties  as  a  brakeman,  he  received  the  injury  resulting 
in  his  death.  It  is  alleged  that  said  injury  was  caused,  first,  because 
of  the  negligence  of  the  defendant  in  providing  an  improper  coupling 
appliance  which  was  worn  out,  dangerous,  and  defective ;  second,  that 
the  engineer  operating  the  engine  of  the  train  upon  which  deceased 
was  a  brakeman  operated  the  same  in  a  careless  and  negligent  manner 
by  backing  or  running  the  engine  with  unnecessary,  unusual,  and  vio- 
lent force  back  against  a  car,  between  which  and  the  engine  deceased 
was  required  to  be  in  the  performance  of  his  duty  to  couple  the  engine 
and  car  together,  by  reason  of  which  deceased  was  crushed  and  man- 
gled in  a  manner  producing  his  death.  Defendant  in  its  answer  denies 
the  alleged  acts  of  negligence,  alleges  that  deceased  was  himself  guilty 
of  negligence,  and  that  the  risks  and  dangers  connected  with  the  work 
in  which  he  was  engaged  were  risks  which  he  assumed ;  further  denied 
that  the  father  was  his  heir  and  next  of  kin. 

It  appears  from  the  testimony:  That  the  defendant  was  the  owner 
of  an  iron  mine.  That  it  was  engaged  in  stripping  and  removing  the 
surface  earth  from  the  body  of  the  iron  ore.  In  doing  this  a  steam 
shovel  was  employed,  which  removed  the  earth  and  loaded  it  upon 
dump  cars  standing  upon  the  tracks  for  that  purpose.  That,  when  said 
dump  cars  were  filled,  they  were  removed  by  engines  and  unloaded  at 
a  place  designated  as  the  dump.  In  removing  the  earth  there  were 
eight  or  ten  cars  used  in  each  train,  and  in  going  to  the  dump  were 
pushed  in  front  of  the  engine.  Returning  the  cars  were  pulled  by  the 
engine  backing.  The  front  car  was  one  which  dumped  at  the  end  or 
forward.  The  others  dumped  at  the  side.  On  the  day  on  which  the 
injury  happened  there  were  some  five  or  six  of  these  dump  cars  stand- 
ing on  one  of  the  tracks,  loaded  with  coal  used  in  the  operation  of  the 
train  and  the  steam  shovel.  It  became  necessary  to  move  the  cars  con- 
taining coal  from  the  place  where  they  were  standing,  and  this  was 
sought  to  be  done  by  the  train  upon  which  deceased  was  a  brakeman. 
The  train  was  returning  from  the  dump  with  some  eight  or  ten  empty 
cars.  In  moving  the  coal  cars  from  where  they  were  standing,  it  was 
sought  to  push  them  some  distance  further  up  the  track.  To  do  this 
it  was  necessary  to  couple  the  engine  on  to  the  nearest  one  of  the  cars 
of  coal,  which  was  an  end  dump  car ;  the  dump  end  being  next  to  the 
engine.  The  coupler  of  the  end  dump  car  was  in  under  the  end  of  the 
car  some  little  distance,  so  that  it  required  a  link  about  three  feet  in 
length  to  couple  on  to  the  engine.  This  link  was  constructed  of  a  flat 
bar  of  iron,  with  loops  in  each  end,  and  strips  or  pieces  of  wood  bolted 
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to  the  bar  of  iron,  so  that  the  bar  of  iron  extended,  at  each  end,  some 
five  or  six  inches  beyond  the  strips  of  wood,  forming  at  the  ends  a 
loop  something  in  the  shape  of  a  clevis,  and  a  pin  was  used  in  making 
the  coupling.  To  make  this  coupling  it  was  necessary  for  the  deceased, 
as  brakeman,  to  go  in  between  the  engine  and  the  car.  The  tank  or 
tender  of  the  engine  sloped  down  towards  the  end,  the  end  of  the  slope 
was  a  few  inches  lower  than  the  bed  of  the  box  of  the  dump  car,  and 
there  was  a  running  board  at  the  end  of  the  tender  on  which  the  de- 
ceased stood.  In  making  the  coupling  on  this  occasion  the  engine  and 
the  dump  car  came  together  in  such  a  manner  that  the  end  of  the 
dump  car  was  raised  up  on  to  the  sloping  end  of  the  tender  of  the  en- 
gine sufficient  to  raise  the  wheels  of  the  car  from  the  track,  and  deceas- 
ed was  crushed  between  the  end  of  the  tender  and  the  dump  car. 

As  to  the  allegation  of  negligence  because  of  the  use  of  this  char- 
acter of  coupling  link,  plaintiff  was  not  entitled  to  recover,  for  the 
reason  that  there  was  no  evidence  tending  to  show  that  it  was  not  in 
perfect  condition.  That  method  of  coupling  was  well  known  to  de- 
ceased, who  had  been  in  the  employ  of  the  defendant  as  a  brakeman 
for  several  months,  and,  if  it  was  a  negligent  method,  it  was  a  risk 
which  he  assumed. 

The  grade  of  the  track  was  some  6  or  6  per  cent,  and  it  appears 
from  the  testimony  that  the  engineer  backed  his  engine  upwards  toward 
the  cars  of  coal  for  the  purpose  of  coupling,  but  did  not  get  near 
enough  for  that  purpose.  The  engineer  ran  his  engine  forward  some 
20  or  30  feet,  and  then  backed  again;  this  time  the  engine  and  car 
coming  together.  Two  theories 'are  advanced.  On  the  part  of  the 
plaintiff  it  is  claimed  that  the  engineer  in  his  second  effort  went  back 
with  such  unnecessary  force  and  velocity  that  the  rear  end  of  the  ten- 
der was  propelled  underneath  the  end  of  the  dtunp  car,  crushing  de- 
ceased, and  raising  the  end  of  the  dump  car  on  to  the  tender  of  the 
engine,  as  before  stated.  On  the  part  of  the  defendant  the  theory  is 
advanced  that  just  before  the  engine  reached  the  cars  of  coal  in  the 
second  effort  it  came  to  a  stop,  deceased  went  between  the  several 
cars  of  coal,  unloosened  the  brakes,  signaled  the  engineer  to  back, 
stepped  on  the  running  board  between  the  engine  and  the  dump 
car  to  make  the  coupling;  that  the  engineer  had  propelled  the  cars 
back  some  10  or  16  feet,  when  he  discovered  the  end  of  the  dump 
car  upon  the  tender  and  immediately  stopped,  stopping,  as  he  says, 
within  1  or  2  inches ;  that  the  brakeman  either  did  not  make  a  secure 
coupling,  or  else,  after  the  engine  started  to  push  the  cars,  he  with- 
drew the  pin.  There  being  somewhat  of  a  curve  in  the  track,  if  the  pin 
was  not  inserted,  or  was  withdrawn,  it  would  naturally  slip  out  of  the 
coupling  bar  at  the  end  of  the  tender.  There  was  substantial  evidence 
in  the  case  which  supported  each  theory.  The  trial  cotirt  submitted 
the  case  to  the  jury  and  they  returned  a  verdict  for  the  plaintiff. 

It  is  urged  with  much  persistency  that  the  evidence  considered  as  a 
whole  fails  to  show  any  negligence  upon  the  part  of  the  engineer. 
The  evidence  being  conflicting,  it  was  the  province  of  the  jury  to  de- 
termine the  facts.  As  said  by  the  Supreme  Court,  in  Richmond  R.  R. 
Co.  V.  Powers,  149  U.  S.  43-45,  13  Sup.  Ct.  748,  37  L.  Ed.  642: 
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"It  la  well  settled  that,  where  there  Is  uncertainty  as  to  the  existence  of  ei- 
ther negligence  or  contributory  negligence,  the  question  Is  not  one  of  law,  but 
of  fact,  and  to  be  settled  by  a  jury,  and  this  whether  the  uncertainty  arises 
from  a  conflict  in  the  testimony  or  because,  the  facts  being  undisputed,  fair- 
minded  men  will  honestly  draw  different  conclusions  from  them.'' 

The  jury  having  found  the  theory  of  plaintiff  to  be  the  true  one, 
what  then  was  'the  duty  of  the  engineer?  He  was  familiar  with  the 
coupling  apparatus,  he  knew  that  there  was  no  bumper  on  the  dump 
car  extending  beyond  the  end,  with  which  the  bumper  upon  the  en- 
gine would  come  in  contact,  so  as  to  prevent,  if  the  coupling  was  not 
made,  the  end  of  the  car  and  the  tender  of  the  engine  from  coming  in 
contact,  and  he  must  have  known  that  the  coupling  could  only  be 
made  by  the  brakeman  when  being  between  the  engine  and  the  end 
of  the  dump  car.  It  was  his  duty,  then,  to  have  his  engine  under 
such  control  as  not  to  permit  it  to  come  in  contact  with  the  end  of 
the  car  with  sufch  speed  and  force  as  would  prevent  the  brakeman  from 
escaping.  As  stated,  the  evidence  is  conflicting,  but  we  think  there  was 
evidence  which  warranted  the  jury  in  finding  that  the  engineer  did 
not  exercise  ordinary  care  under  the  circumstances  in  backing  his  en- 
gine. While  it  is  true  that  the  undisputed  evidence  shows  that  he 
made  one  effort  and  failed  to  get  his  engine  back  near  enough  to  the 
dump  car  to  make  the  coupling,  and  that  he  pulled  forward  a  short 
distance  and  came  back  again,  the  fact,  however,  that  he  failed  to  get 
far  enough  back  in  his  first  effort,  was  no  justification  for  his  coming 
back  the- second  time  with  force  sufficient  not  only  to  crush  deceased, 
but  to  raise  the  end  of  the  dump  car  off  the  track  and  part  way  up  on  * 
the  sloping  end  of  the  tender.  The  court,  therefore,  did  not  err  in 
submitting  the  question  of  the  engineer's  neeligence  to  the  jury. 

Under  the  statutes  of  the  state  of  Minnesota,  as  construed  by  the 
Supreme  Court  of  the  state  in  Kline  v.  Minn.  Iron  Co.,  93  Minn.  63, 
100  N.  W.  681,  and  by  this  court  in  Kibbe  v.  Stevenson  Iron  Mining 
Co.,  136  Fed.  147,  69  C.  C.  A.  145,  deceased  did  not  assume  the  risk 
of  negligence  of  the  engineer,  a  co-employe.  Nor  do  we  think  it  can 
be  said  that  the  deceased  himself  was  guilty  of  contributory  negli- 
gence. The  coupling  was  not  an  automatic  coupling,  and  it  is  clear 
from  the  evidence  that  it  could  only  be  made  by  inserting  a  pin  through 
the  coupler  between  the  end  of  the  tender  and  the  end  of  the  dump 
car;  that,  to  perform  this  duty,  it  was  necessary  for  deceased  to  be 
in  between  the  car  and  engine. 

At  the  trial  William  Blomfelt,  brother  of  deceased,  was  called  by 
the  plaintiff  as  a  witness,  and  testified,  upon  his  direct  examination, 
to  the  deceased  sending  money  at  various  times  to  his  father  in  the 
old  country.  On  cross-examination  by  defendant  he  was  interrogated, 
not  only  as  to  the  deceased  sending  money  to  his  father,  and  the  man- 
ner in  which  the  same  was  sent,  but  witness  was  asked  with*  reference 
to  whether  he  himself  sent  money  to  his  father.  On  redirect  examina- 
tion he  was  asked  if  he  sent  his  money  in  the  same  way  his  brother 
did,  to  which  defendant  objected,  and  excepted  to  the  ruling  of  the 
court  admitting  the  evidence.  Objections  and  exceptions  were  also 
taken  to  the  witness  being  asked  to  whom  money  orders  were  to  be 
paid  that  he  saw  his  brother  send ;  the  answer  being  to  his  father.    The 
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witness  upon  his  direct  examination  by  plainliflF  was  not  interrogated 
as  to  the  sending  by  himself  of  money  to  his  father.  His  direct  ex- 
amination was  limited  to  the  sending  of  money  to  his  father  by  the 
deceased.  The  fact  that  the  witness  had  sent  money  to  his  father,  and 
the  manner  in  which  the  deceased  sent  the  money,  was  first  called  out 
upon  cross-examination.  For  this  reason  we  do  not  think  the  questions 
asked  and  objected  to  on  redirect  examination  prejudicial  error. 

During  the  examination  on  the  part  of  counsel  for  plaintiff  of  one 
Matthew  J.  McGovern,  a  witness  who  had  been  a  locomotive  engineer 
for  some  two  years,  he  was  asked  the  following  question: 

"Within  how  many  inches  could  that  engine  be  stopped,  or  should  it  be 
stopped,  going  up  there  in  that  way?" 

To  this  question  the  following  objection  was  interposed: 

"There  is  nothing  in  the  complaint  here  that  makes  anything  of  this  kind 
relevant.  Not  suggested  here  that  this  engine  was  given  a  signal  to  stop  that 
he  didn't  obey — anything  of  that  sort.  There  is  not  anything  here  to  predi- 
cate any  negligence  on  the  failure  to  stop  the  engine  quicker  than  it  was 
stopped." 

We  do  not  think  this  objection  well  taken.  The  distance  within 
which  the  engine  could  have  been  stopped  was  competent  and  ma- 
terial. The  distance  within  which  it  should  be  stopped  was  incom- 
petent, as  that  was  for  the  jury  to  determine.  But  die  objection  was 
not  based  upon  that  ground.  The  trial  court's  attention  was  not  chal- 
lenged to  the  objectionable  portion  of  the  question  in  that  respect, 
*  and  we  do  not  think  the  objection  available.  But,  considering  the 
whole  testimony  of  the  witness  in  this  respect,  we  think  the  jury  must 
have  understood  that  his  evidence  related  to  the  distance  within  which 
the  engine  could  have  been  stopped,  and  not  to  the  distance  in  which 
it  should  have  been  stopped. 

Defendant  asked  the  court  to  instruct  the  jury  as  follows : 

"It  was  the  duty  of  the  deceased  in  the  performance  of  his  work  to  use  the 
appliances  furnished  him  in  a  reasonably  careful  manner,  and  if  the  Jury 
believe  that  the  deceased  received  his  injury  while  attempting  to  couple  the 
coupling  bar  to  the  engine,  while  standing  on  the  foot  board,  and  further  be- 
lieve that  to  do  so  was  obviously  more  hazardous  than  to  make  the  last  cou- 
pling at  the  end  of  the  bar  next  to  the  car  standing  upon  the  ground,  deceased 
would  be  held  to  have  as&umed  the  risk  of  adopting  the  more  dangerous 
method." 

This  instruction  was  given  by  the  court  with  the  following  addition: 

"And  if  the  Jury  believe  from  the  evidence  that  his  attempting  to  make  the 
coupling  in  that  way  contributed  to  the  happening  of  the  aocident,  and  the 
consequent  injury— that  is,  that  but  for  his  attempting  to  make  the  coi^ling 
in  that  way  the  accident  would  not  have  happened— there  can  be  no  recovery." 

It  is  insisted  that  the  instruction  as  requested  succinctly  and  prop- 
erly stated  the  rule  of  law  applicable  to  the  case,  and  that  its  force 
was  destroyed  by  the  addition  thereto  by  the  court.  We  fail  to  per- 
ceive how  the  addition  to  this  instruction  in  any  way  qualified  the  in- 
struction as  requested.  It  was  proper  for  the  court  to  instruct  the 
jury  in  effect,  not  only  that  he  assumed  the  risk  of  the  more  danger- 
ous method  stated,  but- also  that  it  must  appear  that  such  more  dan- 
gerous method  contributed  to  the  happening  of  the  accident  and  the 
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consequent  injury;  and  the  court  did  not  err  in  giving  this  adcfitional 
instruction. 
The  court  was  requested  to  give  the  following  instruction: 

''In  this  action  it  appears  that  there  Is  no  beneficiary  of  the  deceased  ex- 
cept his  father,  a  nonresident  alien,  and  the  Jury  are  charged  that  no  verdict 
can  be  allowed  because  of  the  death  of  the  deceased  for  the  benefit  of  a  non- 
resident alien." 

The  refusal  to  g^ve  said  instruction  is  assigned  as  error. 

In  Renlund  v.  Commodore  Mining  Co.,  89  Minn,  41,  93  N.  W.  1057, 
99  Am.  St.  Rep.  534,  the  Supreme  Court  of  the  state  construed  the 
statute,  and  held  that  nonresident  aliens  who  are  next  of  kin  are  en- 
titled to  its  benefits.  The  construction  of  the  statutes  of  a  state  by  its 
highest  court  is  binding  upon  this  court.  In  Patek  v.  American  Smelt- 
ing &  Refining  Co.,  154  Fed.  190,  83  C.  C.  A.  284,  this  court  gave  to  a 
similar  statute  of  Colorado  the  same  construction.  The  requested  in- 
struction was  therefore  rightfully  refused. 

The  case  was  clearly  and  fairly  submitted  by  the  court  to  the  jury 
and  the  judgment  is  affirmed.  • 


MULBOONBY  v.   ROXAIi  INS.  CO.   OF  LIVBRPOOIi,   BNGIiAND. 
(Circuit  Court  of  Appeals,  Eighth  drcoit.    August  21,  1908.)  . 
No.  2,815. 

1.  lH8UBANOB--Com>iTion8  iw  Policy— IW0UM9BANCK  op  Pbopkbtt. 

A  provision  in  an  insurance  policy  that  a  mo^gage  placed  upon  the 
property  insured  shall  render  the  policy  void,  unless  consent  of  the 
company  thereto  shall  be  indorsed  in  writing  on  the  policy,  is  valid 
and  enforceable. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  28»  Insurance,  §  829.1 

2.  Same— AuTHOBiTY  of  Agent  to  Waive  Oonditions— Iowa  Statute. 

A  provision  in  a  poUcy  of  insurance  that  none  of  Its  terms  shall 
be  modified  or  waived  by  an  agent,  except  in  writing  Indorsed  upon  the 
policy,  is  valid,  both  under  the  general  law  and  under  Code  Iowa,  f 
1750,  which  provides  that  any  agent  who  may  solicit  insurance,  pro- 
cure applications,  issue  policies,  adjust  losses,  or  transact  business  gen- 
erally for  an  insurance  company  "shaU  be  held  to  be  the  agent  of  such 
insurance  company  with  authority  to  transact  all  business  within  the 
scope  of  his  employment,  anything  in  the  application,  policy,  contract, 
by-laws,  or  articles  of  incorporation  of  such  company  to  the  contrary 
notwithstanding" ;  such  provision  of  the  policy  being  pne  merely  regulat- 
ing the  manner  in  which  the  agent  may  exercise  his  authority. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  28,  Insurance,  §  1020.] 

8.  Same— Advebse  Interest  or  Aqent. 

An  agent  of  an  Insurance  company,  who  issued  a  policy  on  a  stock  of 

goods  and  afterward  took  a  chattel  mortgage  on  the  stock  in  favor  of 

a  bank  of  which  he  was  cashier  and  part  owner,  could  not  as  such 

agent  consent  to  such  mortgage  on  behalf  of  the  company. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  28,  Insurance,  fi  948.] 

4.  Same— Consent  to  Incumbrance—Constbuction  op  Indorsement. 

The  written  consent  of  an  insurance  company  that  the  Interest  of  an 
insured  "as  owner  of  the  property"  Insured  be  assigned  to  another,  in- 
dorsed on  the  policy  by  an  agent,  is  not  a  consent  to  the  incumbering  of 
the  property  by  a  mortgage,  although  the  agent  knew  that  such  was 
the  nature  of  the  transaction  and  verbally  consented  thereto. 
168  F.— 53 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Iowa. 

Fred  B.  Dodge  (Clarence  A.  Webber  and  P.  F.  Nugent,  on  the 
brief),  for  plaintiff  in  error. 

Jerry"  B.  Sullivan  (John  B.  Sullivan,  on  the  brief),  for  defendant  in 
error.  ' 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
W.  H.  MUNGER,  District  Judge. 

W.  H.  MUNGER,  District  Judge.  This  action  was  commenced  to 
recover  for  a  loss  upon  a  policy  of  fire  insurance.  The  cause  was  tried 
to  the  court.  The  trial  judge  made  findings  of  fact  and  filed  an  opin- 
ion containing  the  conclusions  of  law  which  actuated  him  in  render- 
ing judgment  for  defendant.  Such  findings  of  fact  and  opinion  are 
fully  stated  in  157  Fed.  698.  It  will,  therefore,  be  unnecessary  for  us 
to  more  than  briefly  mention'  some  of  the  facts.  The  policy  of  insur- 
ance was  is5j;red  December  12,  1906,  to  one  O.  O.  Kendall,  who  was 
then  the  owner  of  the  stock  of  rtierchandise  covered  by  the  policy. 
The  policy  contains  provisions  to  the  effect  that  the  entire  policy,  un- 
less otherwise  provided  by  agreement  indorsed  thereon  or  added  there- 
to, shall  be  void,  if  the  interest  of  the  insured  be  other  than  uhcondi-. 
tional  or  sole  ownership,  or  if  the  subject  of  insurance  be  personal 
property  and  be  or  become  incumbered  by  a  chattel  mortgage,  and 
also  the  following: 

"This  policy  is  made  .and  accepted  subject  to  the  foregoing  stipulations  and 
conditions,  together  with  such  other  provisions,  agreements,  or  conditions  as 
may  be  indorsed  hereon  or  added  hereto,  and  no  officer,  agent,  or  representa- 
tlye  of  this  company  shall  have  power  to  waive  any  provision  or  condition 
of  this  policy,  except  such  as  by  the  terms  of  this  policy  may  be  the  subject 
of  agreement  indorsed  hereon  or  added  hereto,  and  as  to  such  provisions  and 
additions  no  officer,  agent,  or  representative  shall  have  such  power,  or  ^ 
deemed  or  held  to  have  waived  such  provisions  or  conditions,  unless  such 
waivet,  If  any,  shall  be  written  upon  or  attached  hereto.  Nor  shall  any  privi- 
lege or  permission  affecting  the  insurance  under  this  policy  exist,  or  be  claim- 
ed by  the  insured,  unless  so  written  or  attached." 

On  February  12,  1907,  insured  made  and  delivered  to  one  H.  H. 
Buck  a  bill  of  sale  of  the  property  so  insured ;  said  bill  of  sale  being 
in  fact  a  chattel  mortgage  to  secure  the  Harris  Savings  Bank  and  the 
Harris  Mercantile  Company,  both  of  Harris,  Iowa.  Under  the  title 
"Assignment  of  Interest  by  Insured,"  O.  O.  Kendall  indorsed  upon 
the  policy  the  following : 

"The  interest  of  O.  O.  Kendall,  as  owner  of  property  covered  by  this  policy, 
is  hereby  assigned  to  H.  H.  Buck,  subject  to  the  consent  of  the  Royal  Insur- 
ance Company.  O.  O.  Kendall. 

"Dated  a-12-1907. 

— and  delivered  the  same  to  A.  E.  Buck,  defendant's  local  agent,  who 
issued  the  policy,  with  the  request  that  said  Buck  get  the  company's 
consent  to  the  making  of  said  bill  of  sale,  whjch  said  A.  E.  Buck  ver- 
bally agreed  to  do ;  and.  on  February  16th  A.  E.  Buck  sent  the  policy 
to  Miller  &  Coleman,  of  George,  Iowa,  who  were  agents  of  defendant 
at  that  place,  with  the  request  that  they  attach  to  the  policy  a  loss 
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clause  payable  to  H.  H.  Buck,  as  holder  of  the  bill  of  sale.  February 
18th  A.  E.  Buck  had  a  conversation  with  said  Miller  &  Coleman,  by 
telephone,  and  informed  them  that  the  said  bill  of  sale  from  Kendall  to 
H.  H.  Puck  was  intended  as  security  only,  and  requested  them  to 
procure  the  company's  assent  thereto.  Miller  &  Coleman,  in  such  con- 
versation over  tilfe  telephone,  verbally  consented  to  the  incumbrance; 
but  thereafter,  under  the  heading  "Consent  by  Company  to  Assign-* 
ment  of  Interest,"  they  indorsed  upon  the  policy  the  following : 

'*The  Royal  Insurance  Company  liereby  conBents  that  the  interest  of  O.  O. 
Kendall,  as  owner  of  the  property  covered  by  this  policy,  be  assig^ied  to  H. 
H.  Bnck.  MUler  &  Coleman,  Agent. 

*'Dated  George,  la.,  2-21-07." 

On  February  27th  the  property  was  totally  destroyed  by  fire,  and 
proofs  of  loss  were  afterward  properly  made. 

That  a  mortgage  of  personal  property  increases  the  insurance  haz- 
zard  is  not  disputed.  Provisions  in  insurance  policies  that  a  mortgage 
placed  upon  the  property  insured  shall  render  the  policy  void,  unless 
consent  of  the  company  thereto  shall  be  indorsed  in  writing  upon  the 
policy,  are  valid  provisions.  Atlas  Reduction  Co.  v.  New  Zealand 
Ins.  Co.,  138  Fed.  497,  71  C.  C  A.  21,  9  L.  R.  A.  (N,  S.)  433;  Con- 
necticut Fire  Ins.  Co.  v.  Buchanan,  141  Fed.  877,  73  C.  C.  A.  Ill,  4 
L.  R.  A.  (N.  S.)  758;  Assurance  Co.. v.  Bldg.  Association,  183  U.  S. 
308,  22  Sup.  Ct.  133,  46  L.  Ed.  213,  and  cases  therein  cited.  Provi- 
sions in  policies  of  insurance  that  none  of  its  terms  shall  be  modified 
or  waived  by  an  agent,  except  in  writing  indorsed  upon  the  policy, 
are  valid  provisions.  Cases  cited,  supra.  The  law  as  thus  announced 
was  so  fully  and  accurately  stated  by  the  trial  judge  that  we  need  not 
here  do  more  than  refer  to  his  opinion. 

It  is,  however,  urged  that  the  following  provision  of  section  1750 
of  the  Iowa  Code,  to  wit : 

••Any  officer,  agent  or  representative  of  an  insurance  company  doing  busi- 
ness in  this  state,  who  may  solicit  insurance,  procure  applications,  issue 
policies,  adjust  losses,  or  transact  the  business  generally  of  such  companies, 
•hall  be  held  to  be  the  agent  of  such  insurance  company,  with  authority  to 
transact  all  business  within  the  scope  of  his  employment,  anything  In  the  ap- 
plication, policy,  contract,  by-laws,  or  articles  of  incorporation  of  such  com- 
pany to  the  contrary  notwithstanding,** 

— modifies  in  these  respects  the  general  rules  with  reference  to  policies 
issued  in  that  state,  and  that  as  A.  E.  Buck,  the  local  agent  of  defend- 
ant, had  knowledge  that  the  bill  of  sale  of  the  property  was  a  mortgage 
only,  and  agreed  to  obtain  the  assent  of  the  defendant  thereto,  the 
defendant  is  estopped  by  Buck's  action.  The  findings  of  the  trial 
judge  show  that  the  Harris  Savings  Bank  was  a  beneficiary  of  said 
mortgage  in  the  sum  of  $2,500,  and  that  said  A.  E.  Buck  was  its  cash- 
ier and  owned  one-fourth  of  its  stock.  A.  E.  Buck,  then,  was  per- 
sonally interested  in  the  property  insured,  and  could  not,  without  the 
assent  of  defendant,  act  both  for  himself  and  as  agent  of  defendant. 
He  could  not  bind  or  estop  defendant  relative  to  a  matter  in  which 
he  was  personally  interested.  Arispe  Mercantile  Co.  v.  Capitol  Ins. 
Co.,  133  Iowa,  272,  110  N.  W.  693,  9  L.  R.  A.  (N.  S.)  1084.  See, 
also.  Pine  Mountain  Coal  Co.  v.  Bailey,  94  Fed.  258,  36  C.  C.  A.  229 ; 
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Bank  of  Overton  v.  Thompson,  118  Fed.  798,  56  C.  C.  A.  554 ;  Amer- 
ican Surety  Co.  v.  Pauly,  170  U.  S.  133,  18  Sup.  Ct.  652,  42  L.  Ed. 
977.  ^ 

It  IS  also  said  that  Miller  &  Coleman,  agents  of  defendant,  were 
informed  that  the  transfer  was  a  mortgage  only  and  did  verbally  con- 
sent thereto,  and  thus  that  the  case  is  within  the  statute.  In  support 
of  this  we  are  referred  to  the  case  of  Acid  Mfg.  Co.  v.  Insurance 
Co.,  126  Iowa,  225,  101  N.  W.  749.  We  do  not  think  that  case 
is  controlling  here..  There  it  was  sought  by  the  terms  of  the 
policy  to  deprive  the  Ipcal  a^ent  of  all  authority  to  change  or  waive 
any  provision  therein.  But  it  was  held  that  such  a  provision  was  in 
contravention  of  the  statute,  and  that  the  consent  given,  being  other- 
wise within  the  apparent  scope  of  the  agent's  authority,  was  valid. 
There  was,  however,  no  attempt  in  that  policy  to  merely  regulate  the 
manner  in  which  the  agent's  authority  should  be  exercised.  The  policy 
before  us  does  not  deny  to  the  local  agents  any  authority  contemplated 
by  the  statute,  but  merely  prescribes  Siat  the  exercise  of  their  author- 
ity, to  be  eflfective,  must  be  shown  by  a  written  indorsement  upon  the 
policy  or  by  a  writing  attached  to  it,  a  provision  which  is  manifestly 
to  the  advantage  of  both  the  insured  and  the  insurer.  Assurance  Co. 
V.  Building  Association,  183  U.  S.  308,  364,  22  Sup.  Ct.  133,  46  L. 
Ed.  213.  In  other  words,  this  policy  recognizes  that  the  local  agents 
possess  all  the  powers  contemplated  by  the  statute,  and  then,  consist- 
ently with  general  rules  of  law  and  in  the  interest  of  both  parties,  pre- 
scribes that  their  powers  cafi  only  be  exercised  in  a  manner  which  will 
place  the  evidence  thereof  on  as  higrh  a  plane  as  the  policy  itself.  This 
the  statute  in  no  way  prohibits.  The  parties,  then,  having  agreed  by 
their  contract  that  no  waiver  of  any  provision  or  condition  thereof 
by  an  agent  shall  be  valid,  unless  the  ^ame  shall  be  in  writing  indorsed 
upon  or  attached  to  the  policy,  and  such  a  stipulation  being  a  com- 
mendable one  and  in  no  wise  violative  of  the  statute,  the  oral  consent 
must  necessarily  fail.  Miller  &  Coleman,  the  agents,  did  in  a  writing 
indorsed  upoa  the  policy  state  the  nature  and  extent  of  the  consent 
intended  to  be  given  by  them  in  the  exercise  of  their  undoubted  au- 
thority. This,  indorsement  is  clear  and  unambiguous,  and  plainly  has 
reference  to  a  transfer  of  the  entire  ownership,  and  not  to  an  incum- 
bering of  the  property  by  a  mortgage. 

The  judgment  is  affirmed. 


KAW  VALLEY  DRAINAGE  DIST.  OF  WYANDOTTE  COUNTY  et  al.  T. 
UNION  PAO.  R.  00.  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    May  30,  1908.) 

No.  2,785. 

1.  Equity— Consent  Decrei>— Proceeding  to  Iupeaoh  Consent. 

A  consent  decree  responsive  to  the  bill  stands  so  long  as  It  remains  In 
that  form  as  an  obstacle  to  a  rehearing  of  the  cause,  to  a  bill  of  review, 
and  to.  an  appeal,  but,  where  it  recites  that  it  was  entered  by  consent  of 
a  party,  and  he  denies  seasonably  that  he  consented,  a  bill  of  review  is  an 
appropriate  remedy,  and  a  decree  thereon  is  appealable. 

[Ed.  Note.— For  cases  in  point,  see.  Cent  Dig.  vol.  19,  Equity,  S  1075.1 
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2.  Same— Bill  of  Rstikw. 

A  pleading  filed  may  be  taken  as  a  bill  of  review  and  formal  defects 
therein  disregarded  where  its  purpose  is  that  of  a  bill  of  review,  although 
it  is  denominated  a  petition. 

8.  Appeal  and  Bbbok— Record— Suffioienot  of  Tbanscbipt. 

A  transcript  is  sufficient  if  its  contents  show  Junsdictibn  and  so  much 
of  the  record  as  is  necessary  for  the  consideration  of  .the  questions  pre- 
sented for  determination;  and  the  practice  is  for  the  appellate  court  to 
allow  such  defects  to  be  cured  and  omissions  to  be  supplied  as  are  not 
fatal  to  Its  own  Jurisdiction. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  3,  Appeal  and  Er- 
ror, $§  287^-2684.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

On  Motion  to  Dismiss  Appeal. 

L.  W.  Keplinger  (C.  W.  Trickett,  on  the  brief),  for  appellants. 
.     C.  F.  Hutchings  (O.  L.  Miller,  I.  P.  Dana,  S.  W.  Moore,  and  Fred 
H.  Wood,  on  the  brief),  for  appellees. 

Before  HOOK  and  ADAMS,  Circuit  Judges,  and  AMIDON,  Dis- 
trict Judge. 

PER  CURIAM.  A  decree  was  entered  by  the  trial  court  which  ma- 
terially affected  substantial  rights  claimed  by  appellants.  It  contained 
recitals  that  the  parties  had  consented  thereto.  The  appellants,  con- 
tending they  gave  no  consent,  petitioned  the  court  to  correct  the  decree 
in  that  particular.  From  an  order  denying  the  petition  this  appeal 
was  taken.  The  appellees  now  move  the  court,  to  dismiss  the  appeal 
because  (1)  the  order  is  not  an  appealable  one ;  and  (2)  the  transcript 
filed  here  is  not  sufficient  and  is  not  properly  authenticated.  In  sup- 
port of  the  motion,  the  appellees  say  the  petition  was  one  for  rehearing, 
was  therefore  addressed  to  the  discretion  of  the  trial  court,  arid  conse- 
quently under  a  familiar  rule  the  denial  ther^f  is  not  the  subject  of 
review.  A  consent  decree  responsive  to  the  bill  stands,  so  long  as  it 
remains  in  that  form,  as  an  obstacle  to  a  rehearing  of  the  cause,  to  a 
bill  of  review  (Thompson  v.  Maxwell,  95  U.  S.  391,  24  L.  Ed.  481), 
and  to  an  appeal  (McCafferty  v.  Celluloid  Co.,  43  C.  C.  A.  540,  104 
Fed.  305).  Where  a  decree  recites. that  it  was  entered  by  consent  of 
a  party,  and  he  seasonably  denies  he  consented,  there  must  obviously 
be  some  method  by  which  he  may  so  challenge  the  action  of  the  court 
in  that  particular  and  put  upon  the  record  the  facts  which  induced  it 
that  they  may  be  reviewed  by  an  appellate  court ;  otherwise  a  miscon- 
ception of  the  legal  significance  of  the  conduct  of  a  party  litigant 
might  prevent  him  from  obtaining  a  judicial  determination  of  his 
rights  in  any  court,  trial  or  appellate.  A  bill  of  review  which  pro- 
ceeds to  decree  upon  evidence  and  hearing  is  an  appropriate  remedy. 
In  Terry  v.  Commercial  Bank,  92  U.  S.  454,  23  L.  Ed.  620,  it  was  held 
such  a  bill  would  lie  where  the  solicitor  of  a  party  deserted  his  in- 
terests, failed  to  except  to  reports  of  a  receiver  and  a  master,  and  im- 
properly consented  to  the  decree;  also  where  it  was  sought  to  set 
aside  a  decree  for  fraud.  In  Ensminger  v.  Powers,  108  U.  S.  292,  2 
Sup.  Ct.  643,  27  L.  Ed.  732,  a  decree  recited  that  the  cause  was  heard 
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on  bill,  answer,  exhibits,  agreement  of  counsel,  and  proof,  and  had 
been  fully  argued,  and  the  court  had  duly  deliberated  thereon.  Not- 
withstanding the  cause  was  in  equity,  a  bill  of  exceptions  tendered 
by  the  defeated  party  was  allowed  and  signed  by  the  court,  and  filed 
as  part  of  the  record.  It  showed  that  the  judge  had  abnegated  his  ju- 
dicial functions,,  and  had  not  considered  and  determined  the  issues  in 
the  case.    It  was  held  on  bill  of  review  that  the  decree  was  a  nullity. 

In  the  attack  upon  the  decree  in  the  case  at  bar  not  much  attention 
was  paid  to  the  rules  of  pleading  and  practice  in  equity,  but  we  think 
the  petition  presented  to  the  trial  court  may  be  regarded  as  a  bill  of 
review.  That  it  was  called  a  petition  does  not  determine  its  true 
character,  and  that  it  was  informal  in  other  respects  may  be  disregard- 
ed in  the  interest  of  substantial  justice.  It  was  filed  within  the  time 
allowed  for  a  bill  of  review,  was  addressed  to  the  judges  of  the  Circuit 
Court,  and  contained  a  statement  in  ample  detail  of  the  parts  of  the 
decree  objected  to,  with  the  grounds  of  objection,  followed  by  a  pray- 
er for  specific  and  general  relief  and  a  verification.  The  appellees, 
though  not  served  with  process,  appeared  to  the  petition  by  filing  a  full 
verified  answer,  in  which  they  set  •  forth  facts  upon  which  they  claim- 
ed the  consent  rested,  and  prayed  that  the  decree  be  confirmed  with- 
out modification,  but,  if  that  were  not  done,  then  that  the  decree  be 
whblly  vacated,  and  the  cause  be  left  to  stand  upon  the  report  of  the 
master  and  the  exceptions.  The  appellants  prayed  that  the  matters  be 
inquired  into  and  determined  by  affidavit  or  otiierwise  as  to  the  co.urt 
might  seem  proper ;  and  the  proof  submitted  by  both  parties  was  in  the 
form  of  affidavits.  The  trial  court  found  the  facts  to  be  as  stated  in 
appellees'  answer  and  the  supporting  affidavits,  independently  of  its 
personal  knowledge,  and  denied  the  petition.  No  objection  was  made 
to  the  form  of  the  pleadings  or  the  character  of  the  proof.  In  Knox 
V.  Iron  Co.  (C.  C.)  42  Fed.  378,  a  petition  for  rehearing  was  treated 
as  a  bill  of  review  because  the  relief  sought  could  only  be  granted  upon 
a  bill  of  that  character.  The  decree  which  resulted  was  reversed  on 
appeal  (Hoffman  v.  Knox,  1  C.  C.  A.  636,  60  Fed.  484),  but  for  other 
reasons. 

We  also  think  that  the  transcript  is  sufficient.  The  question  in- 
volved is  whether  appellants  consented  to  the  decree,  not  whether  it, 
should  prevail  upon  hearing  on  the  merits.  The  transcript  contains 
three  of  the  original  bills  of  complaint,  the  original  decree  reciting  ap- 
pellants' consent  thereto,  the  petition  attacking  it,  the  answer  to  the 
petition,  all  of  the  proof  upon  the  issue  so  made  and  the  order  of  the 
court  denying  the  petition,  also  all  the  papers  and  proceedings  per- 
fecting the  appeal  to  this  court.  The  provisions  of  the  fourteenth  rule 
of  this  court  relating  to  transcripts  on  appeals  and  writs  of  error  au- 
thorize the  omission  of  those  parts  of  the  record  not  necessary  to  the 
hearing.  A  transcript  is  sufficient  if  its  contents  show  jurisdiction  and 
so  much  of  the  record  as  is  necessary  for  the  consideration  of  the 
questions  presented  for  determination,  and  the  practice  is  for  the  ap- 
pellate court  to  allow  such  defects  to  be  cured  and  omissions  to  be 
supplied  as  are  not  fatal  to  its  own  jurisdiction.  Teller  v.  United 
States,  49  C.  C.  A.  263,  111  Fed.  119 ;  Lamed  v.  Jenkins,  48  C.  C.  A. 
252,  109  Fed.  100;  Bumham  v.  Railway,  30  C.  C.  A.  594,  87  Fed.  168; 
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Nashua  &  Lowell  R.  R.  v.  Boston  &  Lowell  R.  R.,  9  C.  C.  A.  468, 
61  Fed..  237.    The  authentication  of  the  transcript  is  sufficient. 
The  motion  to  dismiss  the  appeal  is  denied. 


GSNBRAL  BLBCTBIO  CO.  ▼.  DUNCAN  ELECTRIC  »JFG.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  14, 1908.) 

No.  1397. 

Patents— Infringement— Electric  Meters. 

The  Duncan  patent,  No.  604,465,  for  an  electric  meter,  the  Invention 
relating  to  means  for  counterbalancing  or  compensating  for. the  friction 
which  opposes  the  rotation  of  the  armature  in  an  integrating  watt-meter, 
which  consists  of  one  or  more  adjustable  colls,  is  not  Infringed  by  the 
device  of  the  Duncan  patent,  No.  752,048,  in  which  electrical  Instead  of 
mechanical  means  are  used  to  accomplish  the  same  purpose;  the  coils 
being  stationary. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Indiana. 

The  decree  from  which  this  appeal  is  brought  dismisses  the  bill  filed  by  the 
complainant  appellant,  upon  final  hearing,  for  want  of  equity.  Infringement 
of  letters  patent  No.  004,465  is  charged  by  the  bill  against  the  defendants 
appellees,  and  this  patent  is  one  of  three  several  letters  patent  whereof  in- 
fringement was  adjudged  against,  the  same  defendants  in  a  prior  suit,  report- 
ed as  Siemens-Halske  Electric  Co.  v.  Duncan  Electric  Mfg.  Co.,  142  Fed.  157, 
73  C.  C.  A.  375 ;  the  present  complainant  having  acquired  title  to  such  patent 
from  Sieinens-Halske  Electric  Company.  In  the  case  at  bar  the  defendants 
are  alike  estopped  from  disputing  the  validity  of  the  patent  or  scope  of  the 
claims  within  the  fair  Import  of  their  terms,  as  therein  adjudicated,  and  the 
decree  rests  on  the  finding  of  noninfringement,  with  the  issue  thus  narrowed. 
The  present  device  of  the  defendants,  however,  alleged  to  be  an  infringement, 
was  adopted  and  used  after  the  conunencement  of  the  former  litigation  and 
not  involved  therein.  It  also  appears  that  the  defendant  Duncan  obtained  a 
patent  therefor,  No.  752,048,  issued  February  16,  1904. 

Patent  No.  604,465,  In  suit,  was  issued  to  the  defendant  Duncan  May  24, 
1898.  As  stated  in  the  specification,  the  "Invention  relates  to  Improvements 
in  electric  meters,  particularly  that  class  known  as  *lntegrating  watt-meters' 
of  the  motor  type."  As  described  in  the  appellant's  brief,  the  invention  "re- 
lates to  means  for  counterbalancing  or  compensating  for  the  friction  which 
opposes  the  rotation  of  the  armature  of  an  electric  meter.  This  friction 
varies  under  different  conditions,  and  the  invention  of  the  patent  in  suit  con- 
sists in  the  employment  of  an  adjustable  compensating  coll  for  counteracting 
or  compensating  for  such  friction,  whereby  the  varying  degrees  of  such 
friction  at  different  times  may  be  taken  care  of  and  the  'balance'  of  the  meter 
maintained." 

The  Introduction  of  "an  adjustable  compensating  coil,"  namely,  adjustable 
in  relation  to  the  armature,  for  the  purpose  referred  to,  Instead  of  the  pre-ex- 
isting compensating  coU  which  was  in  fixed  position  and  "not  variable  in 
character,"  constitutes  the  single  feature  and  means  of  novelty  and  inven- 
tion in  this  class  of  so-called  "integrating  watt-meters." 

I  other  specifications  and  facts  involved  in  the  inquiry  are  mentioned  In 

the  opinion,  and  the  following  are  the  claims  in  the  patent  whereof  Infrlnge- 

I  ment  is  alleged: 

I  **Z.  'J?he  hereinbefore-described   method  of  securing   a   variable  compensa- 

tion for  the  increased  friction  Incident  to  use  in  an  electric  meter,  consisting 
In  accelerating  the  rotation  of  the  armature  by  the  influence  of  one  or  more 
adjustable  compensating  colls  arranged  in  co-operative  relation  therewith." 
"6.  In  an   electric  meter   adjustable  compensating  colls,  24,   mounted  as 
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shown  In  Inductive  relation  to  the  rotary  armature  and  adapted  to  compensate 
for  the  increased  friction -incident  to  use,  substantially  as  described. 

"7.  In  a  motor-meter  the  combination  of  a  series  field  carrying  the  main 
current,  a  revoluble  armature  in  inductive  relation  to  said  field,  and  an 
adjustable  compensating  coll  or  colls  in  coK>perative  relation  to  said  armature 
for  the  purpose  specified." 

The  defendants*  substitute  device  is  a  compensating  (or  shunt)  coll,  fixed  in 
position  and  not  adjustable  to  or  from  the  armature,  provided  with  means 
(described  in  Duncan's  subsequent  patent  No.  752,048)  for  varying  the  effect 
by  switching'  Into  circuit  additional  "turns"  of  the  coil.  This  means  consists 
of  electrical  connections  terminating  in  contact  points  arranged  in  the  form 
of  an  arc  and  stationary,  and  a  switch  arm  so  mounted  in  circuit  that  its 
tip  engages  the  contact  points  In  turn  as  required.  Thus  the  number  of  colls 
energized  by  the  current  is  increased  or  diminished  by  turning  the  switch  arm. 

Edward  Rector  and  Drury  W.  Cooper,  for  appellant. 
Robert  H.  Parkinson,  for  appellees. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

SEAMAN,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
question  of  infringement  or  noninfringement  involved  in  this  appeal 
is  within  narrow  compass.  Its  solution  hinges  alone  on  the  fair  inter- 
pretation of  the  claims  in  suit,  as  allowed  in  patent  No.  604,465,  for 
the  means  there  described,  "for  counterbalancing  or  compensating  for 
the  friction  which  opposes  the  rotation  of  the  armature  of  an  electric 
meter."  This  means  is  expressly  defined,  in  specification  and  claims, 
as  "an  adjustable  compensating  coil  or  coils"  in  co-operative  relation 
to  the  armature,  with  adjustability  for  such  co-operation  conceded  to 
be  the  single  feature  of  novelty;  the  compensating  coil  (or  shunt 
coil)  in  fixed  position  in  electric  meters  being  well  known  and  so  rec- 
ogtiized  in  the  specification.  As  therein  stated,  this  adjustabilty  of  the 
coil  provided  "a  simple  and  efficient  means  for  compensating  for  the 
increased  friction  caused  by  the  wear  and  continued  use  of  the  work- 
ing parts  of  the  meter,"  and  the  sole  means  shown  or  claimed  as  in- 
vention was  the  provision  for  "bodily  movement"  of  the  coil  towards 
and  from  the  armature,  to  vary  its  influence  and  maintain  the  "balance" 
of  the  meter. 

The  defendants'  meter  employs  means  for  like  purpose,  but  re- 
tains the  compensating  or  shunt  coil  of  the  prior  art  in  fixed  position, 
incapable  of  this  mechanical  or  bodily  movement  of  the  patent  device, 
and  then  provides  electrical  connections  from  sections  of  the  coil  to 
stationary  central  points,  with  an  electrical  switch  to  make  the  desired 
contact,  "thus  causing  the  current  to  flow  through  a  greater  or  small- 
er number  of  turns  of  the  wire  constituting  the  coil,"  whereby  its  ef- 
fect upon  the  armature  is  varied.  Identity  in  the  general  purpose  and 
result  of  compensating  for  friction  is  obvious  in  both  devices,  although 
various  distinctions  are  claimed  on  behalf  of  the  defendants,  of  ad- 
vantage and  disadvantage  in  such  means  respectively.'  The  defend- 
ants' means,  however,  for  such  eflFect,  is  a  departure,  as  we  believe, 
from  any  idea  of  invention  disclosed  or  taught  by  the  patent- — with 
the  limited  scope  undeniably  imposed  by  its  recitals  and  terms.  As 
stated  by  one  of  the  experts : 

"The  patented  me'thod  of  adjustment  Is  purely  a  mechanical  movement  of 
the  coil,  the  means  for  effecting  it  being  merely  a  mechanical  agent  for 
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changing  the  position  of  the  coil,  while  no  electrical  change  la  made  in  the 
Bti  imgth  or  path  of  the  current  through  the  coll.  On  the  contrary,  defendants' 
meter  employs  a  principle,  method,  and  means  that  are  purely  electrical,  no 
movement  of  the  coll  being  provided  for  or  even  possible." 

In  other  words,  the  conception  of  the  patentee  for  the  improved 
means  was  to  move  and  adjust  the  coil  for  the  well-known  effect  of 
proximity  upon  the  armature,  with  no  change  of  current,  while  the 
other  device  adopts  electrical  connections  to  vary  the.  length  of  path 
of  that  current  through  the  coil — ^giving  more  or  less  "turns  to  the 
coil" —  for  like  result. 

The  contention  for  infringement  in  this  change  of  means  and  meth- 
od is  this:  That  the  one  is  a  well-known  equivalent  of  the  other,  in 
the  electrical  art,  for  producing  a  variable  effect;  that  the  substitute 
meaits  of  the  defendants  to  that  end  "is  in  fact  and  in  substance  an  'ad- 
justable' coil,"  in  the  "nomenclature  of  the  art"  and  within  the  mean- 
ing of  the  claims ;  that  ordinary  skill  only  was  required  to  make  the 
substitution;  and  that  the  general  doctrine  of  equivalents  is  appli- 
cable .to  such  substitute.  We  are  of  opinion,  however,  that  neither  of 
these  propositions  is  tenable,  under  the  plain  disclaimers  and  limita- 
tions of  invention  for  which  monopoly  was  granted  in  this  patent. 

The  specification  describes  the  "improved  means  for  compensating 
for  the  increased  friction  of  the  meter  resulting  from  use"  as  consist- 
ing "of  two  compensating  coils"  located  over  the  armature,  and  "firm- 
ly held  in  position  out  of  contact  with  the  armature  by  means  of" 
clamps,  with  arms  which  "firmly  embrace  said  coils" ;  also,  provisions 
for  adjustability.    It  then  states : 

"As  these  compensating  coils  may  be  variously  adjusted  toward'  or  away 
from  the  armature  and  can  be  employed  in  meters  having  field-colls  of  differ- 
ent forms,  I  do  not  hereby  limit  myself  to  any  of  the  specific  forms  or  rela- 
tive arrangements  herein  shown." 

The  following  statements  then  appear: 

"One  of  the  principal  features  of  my  invention  is  the  means  I  employ  to 
make  the  meter  reliably  operative  on  small  currents  or  small  amounts  of  en- 
ergy and  to  compensate  for  the  increase  of  friction  incident  to  continued 
service.  For  example,  when  a  meter  is  first  calibrated  it  possesses  a  certain 
amount  of  friction,  which  has  in  some  meters  been  temporarily  compensated 
for  by  supplementing  the  series  field  with  a  shunt-coil,  thereby  producing 
an  ajaxiliary  starting-field,  which  however,  is  not  variable  in  character.  The 
result  is  that  after  the  meter  has  been  in  use  for  some  months  the  friction 
of  the  moving  parts  in  most  cases  will  have  so  Increased  that  from  five  to 
ten  times  as  much  energy  is  required  to  start  it  as  when  first  calibrated. 

"Another  objection  to  the  employment  of  a  stationary  shunt-coil  in  the 
present  meters  is  the  fact  that  any  changes  made  in  it,  such  as  adding  more 
turns  to  it,  simply  adds  resistance  into  the  armature-circuij;,  which  results 
in  possibly  compensating  for  friction,  but  lowers  the  registry  or  characteristic 
on  all  the  other  loads.  Placing  the  said  supplemeirt  shunt-coil  inside  of  the 
series  coil  is  also  objectionable,  as  it  thus  becomes  a  secondary  to  the  series 
coil  on  alternating  currents,  thereby  setting  up  a  counter  electromotive  force 
in  opposition  to  that  of  the  mains.  This  counter  effect  increases  as  the  cur- 
rent through  the  series  coils  increases,  whereby  its  tendency  to  overcome  fric- 
tion decreases  as  the  energy  of  the  current  through  the  meter  increases  in- 
stead of  remaining  constant 

"My  improved  means  for  overcoming  the  above  objections  is  by  employ- 
ing one  or  more,  preferably  two,  compensating  coils.  24,  located  immediately 
above  the  armature.     These   compensating   coils   are   connected   in   series 
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with  the  armature  and  a  suitable  resistance,  25.  In  calibrating  the  meter 
these  conipensaUug  coils  are  simply  moved  laterally  or  vertically  by  means 
of  the  screw,  30,  until  the  friction  is  overcome,  whereupon  a  small  amount  of 
energy  through  the  meter  will  operate  it** 

Thus  It  is  conceded  that  shunt-coils  have  been  used  in  meters  to 
compensate  for  friction  and  made  more  or  less  variable  in  effect  by 
other  means,  with  express  mention  of  "the  stationary  shunt-coil''  as 
objectionable,  because  "changes  made  in  it,  such  as  adding  more  turns 
to  it,  simply  adds  resistance  into  the  armature  circuit,  which  results 
in  possibly  compensating  for  friction,  but  lowers  the  registry  or  char- 
acteristic on  all  the  other  loads."  The  only  invention  claimed  or  sug- . 
gested  was  the  introduction  of  means  to  make  the  coil  adjustable  in- 
stead of  stationary,  "for  overcoming  the  above  objections."  Were  it 
assumed  therefore  that  the  expedient  adopted  by  the  defendants,  of 
"adding  more  turns"  to  the  stationary  coil,  would  otherwise  appear,  in 
any  sense,  within  the  contemplation  of  the  invention  and  scope  of  the 
grant,  it  was  not  only  disclaimed  by  this  reference,  but  its  exclusion, 
under  the  careful  specifications  of  the  improvement  in  means  claimed 
and  allowed  is  unmistakable,  as  we  believe.  That  the  effect  obtained  in 
improved  compensation  was  not  patentable  is  well  settled,  and  the  limi- 
tation to  the  means  devised  therefor  is  well  recognized  in  these  speci- 
fications, if  not  in  the  construction  sought  on  this  appeal.  The  dis- 
claimer is  binding,  whatever  the  prior  state  of  the  art,  either  in  fact 
or  as  viewed  by  the  patentee,  and  no  interpretation  of  the  claims  is 
authorized  to  charge  the  defendants  with  infringement  for  use  of  the 
stationary  coil  and  electrical  connections  for  equivalent  function. 

The  alleged  inconsistency  between  the  present  contentions  of  the 
appellant  for  construction  of  the  patent  and  the  construction  urged 
and  allowed  in  the  prior  litigation  referred  to  do  not  require  considera- 
tion, and  the  decree  appealed  from  is  affirmed. 


B.  F.  AVERY  &  SON  v.  J.  I.  CASE  PLOW  WORKS. 

(Circuit  Court,  E.  D.  Wisconsin.    July  2,  1908.) 

Patents— Wrongful  Institution  of  Intbrfebbncb  Pboceedings— Rioht  of 
Action  fob  Dak  ages.  , 

The  action  of  a  defendant  in  causing  interference  proceedings  to 
be  instituted  and  prosecuted  in  the  patent  office  thereby  delaying  the 
issuance  of  a  patent  to  complainant,  although  malicious  and  for  the 
purpose  of  obtaining  the  benefit  and  use  of  the  invention  in  the  mean- 
time, does  not  give  a  right  of  action  at  law  for  damages. 

At  Law.    On  general  demurrer  to  complaint. 
Edward  T.  Fenwick  and  L.  L.  Morrill,  for  plaintiff. 
I  James  H.  Peirce,  for  defendant. 


SEAMAN,  Circuit  Judge.  The  facts  stated  in  the  complaint  are. 
in  substance:  Pendency  in  the  Patent  Office  of  rival  applications  for 
a  patent  on  improvements  in  a  seed  planter — alleged  to  be  the  concep- 
tion of  plaintiffs'  assignor,  who  filed  the  senior  application — where- 
upon interference  was  declared.     The  junior  applicant,  representing 
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the  defendant,  was  so  persistent  in  his  contentions  and  obstructive 
proceeding^  that  no  patent  was  issued  to  such  senior  applicant  until 
long  after  the  date  he  would  otherwise  have  been  entitled  thereto, 
although  all  such  contentions  and  proceedings  on  the  part  of  the  de- 
fendant were  without  merit  and  ultimately  overruled,  and  the  claims 
of  the  senior  applicant  were  finally  allowed,  with  grant  of  a  patent 
accordingly.  It  is  further  averred,  in  effect,  that  these  obstructive 
proceedings  were  intended  to  delay  the  issuance  and  thus  obtain  mean- 
time benefit  and  use  of  the  invention ;  that  the  defendant  entered  in- 
to the  making  of  such  improvements  prior  to  such  grant,  and  inflicted 
the  injury  complained  of;  and  that  such  conduct  was  malicious. 

Upon  the  facts  so  stated  I  am  of  opinion  that  no  cause  of  action  at 
law  appears.  That  no  case  of  malicious  prosecution  is  set  forth  with- 
in the  authorities  cannot  be  doubted;  nor  do  I  understand  that  coun- 
sel for  plaintiff  so  predicates  any  right  of  recovery.  The  proceed- 
ings referred  to  in  the  Patent  Office  and  in  the  courts,  however  un- 
meritorious  under  the  averments,  were  orderly  civil  proceedings,  in- 
volving neither  arrest  of  person,  seizure  of  property,  nor  defamation 
of  business  credit  or  character.  If  the  patent  was  unfairly  delayed 
thereby,  it  nevertheless  issued  for  the  full  term  of  monopoly  author- 
ized by  law,  and  thus  conferred  exclusive  use  for  such  term,  which  is 
the  only  substantial  property  right  obtainable  (In  re  Dann  [D.  C] 
129  Fed.  495,  497) ;  and  no  actionable  injury  arose  out  of  the  delay. 
The  right  of  the  inventor  to  a  monopoly  is  purely  a*  creature  of  the 
statute,  not  recognized  at  common  law ;  and  no  cause  of  action  arises, 
to  say  the  least,  at  law,  for  infringement,  before  the  grant  of  a  patent, 
so  no  damages  are  recoverable  for  prior  use,  however  obtained.  Rein 
V.  Clayton  (C.  C.)  37  Fed.  354,  356,  3  L.  R.  A.  78,  and  authorities  cit- 
ed. Whether  equitable  relief  may  be  granted  against  use  of  a  secret 
process  (unpatented),  whereof  disclosure  was  obtained  by  the  user 
through  fraudulent  representations  and  betrayal  of  confidence,  fol- 
lowed by  fraudulent  application  and  issuance  of  a  patent  in  favor  of 
such  user,  as  upheld  in  Murjahn  v.  Hall  (C.  C.)  119  Fed.  186,'  is  an 
inquiry  not  involved  in  the  present  suit,  nor  within  the  facts  complain- 
ed of. 

The  authorities  cited  in  support  of  this  complaint  do  not  meet  the 
objection  above  stated,  which  I  believe  to  be  fatal,  and  the  demurrer 
is  sustained,  with  leave  to  amend  the  complaint  within  20  days,  unless 
the  plaintiff  elects  to  stand  thereupon  and  submit  to  dismissal. 


AMERICAN  SUI/PHITE  PULP  CX).  v.  BAYLESS  PULP  &  PAPER  CJQ. 

(Circuit  Court,  M.  D.  Pennsylvania.    June  6,  1908.) 

No.  36,  December  Term,  1007. 

1.  Patents— Suit  fob  Infringement— Equity  Practice- Plka. 

It  is  the  ofBce  of  a  plea  in  equity  to  present  some  one  single  and  well- 
defined  ground  of  defense,  which,  if  sustained,  will  dispose  of  the  case  and 
avoid  the  expense  and  delay  of  a  hearing;  and  in  a  suit  for  infringement 
of  a  patent  the  defense  of  noninfringement  cannot  properly  be  presented 
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by  a  plea,  at  least  where  it  involyeB  a  consideration  of  evidence  extrinsic 
to  the  patent  itself. 

Z  Sakk— Motion  to  Strike  Off. 

That  a  plea  is  bad,  as  in  effect  setting  up  the  noninfringement  of  the 
patent  in  suit,  a  defense  which  is  to  be  made  by  answer  and  not  by  plea, 
is  not  a  defect  of  form,  to  be  taken  advantage  of  by  motion  to  strike  off, 
but  of  substance,  to  be  disposed  of  by  setting  the  plea  down  for  argument, 
which  takes  the  place  of  a  demurrer. 

In  Equity.    On  motion  to  strike  oflF  plea. 

F.  T.  Benner,  for  the  motion. 
Henry  Schreiter,  opposed. 

ARCHBALD,  District  Judge.  "The  cautious  practitioner,"  says 
Mr.  Foster  (1  Foster's  Fed.  Pract.  §  143),  "will  act  wisely  in  eschew- 
ing  the  use  of  pleas,  unless  he  desires  to  plead  matter  in  abatement,  or 
in  extraordinary  cases ;  for  it  is  as  true  now  as  in  the  time  of  Beames 
[Beames-  on  Pleas,  61]  that  the  subject  of  pleas  in  equity  is  one 
'concerning  which  so  much  remains  to  be  elucidated,  that  it  may  be 
said  of  them,  maxima  pars  eorum  quae  scimus  est,  minima  eorum  quae 
ignoramus.' "  Something  o'f  the  same  kind  no  doubt  was  also  in  the 
mind  of  Vice  Chancellor  Kindersley  when  he  declared  in  Hanby  v. 
Richardson:  "A  plea  is  a  very  perilous  experiment,  and  is  generally 
unsuccessful."  It  is  In  effect  a  special  answer,  setting  up  some  one 
thing  why  the  $uit  should  be  dismissed  or  barred.  Story's  Equity 
Pleadings,  §  649.  16  Encycl.  Plead.  &  Pract.  688.  And,  as  this,  ac- 
cording to  the  present  equity  practice  can  as  well  be  done  by  the  or- 
dinary general  answer,  the  tendency  of  the  profession  is  to  avoid  and 
of  the  courts  to  discourage  fhe  use  of  it.  It  must  be  recognized,  how- 
ever, that  there  are  still  some  occasions  when  a  plea  is  a  convenient 
and  appropriate  means  for  disposing  of  a  case  on  some  one  single  and 
well-defined  ground,  doing  away,  if  sustained,  with  the  expense  and 
delay  of  a  hearing.  It  is  resorted  to  in  the  present  instance,  because, 
as  it  is  claimed,  on  the  face  of  it  the  defendants'  structure  is  not  the 
structure  of  the  patent,  but  the  structure  which  is  there  disclaimed. 
This  presents,  as  it  is  said,  a  single  and  narrow  issue  which,  if  made 
good,  dispenses  with  the  necessity  for  an  extended  inquiry  into  the 
validity  of  the  patent  and  the  defendants'  alleged  .infringement  of  it 
which  would  otherwise  follow.  Whether,  under  any  circumstances,  a 
plea  of  this  character  would  be  justified,  it  is  not  necessary  to  decide. 
It  would  not  ordinarily,  almost  every  patent  requiring  the  aid  of  ex- 
traneous evidence  to  construe  it,  and  fix  its  place  in  the  current  art,  as 
well  as  to  determine  whether  or  not  the  defendants'  device  infringes 
upon  it.  And  it  certainly  would  not  be  here,  for  proof  of  which  we 
need  go  no  further  than  the  plea  itself ;  for,  not  content  with  taking  the 
patent  as  it  stands,  and  resting  on  the  terms  of  the  disclaimer  which 
there  appears,  in  order  to  reinforce  the  contention  as  to  the  construc- 
tion to  be  given  to  it,  the  defendants  not  only  set  up  generally  the 
existence  prior  to  the  patent  of  pulp  digesters,  continuously  covered  or 
lined  with  adhesive,  cementitious,  acid-resisting  material,  but  particu- 
larly assert  that  this  form  of  continuous  lining  is  to  be  found  in  let- 
ters patent  issued  in  1883  by  the  Republic  of  France  to  one  Maurice 
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Emile  Pierredon,  a  reproduction  of  the  drawings  and  an  extract  from 
the  specifications  of  which,  translated  into  English,  is  set  out  in  the 
plea.  Moreover,  to  further  distinguish  the  defendants'  digesters,  and 
show  that  they  do  not  come  within  the  terms  of  the  patent,  it  is  also 
averred  that  in  a  suit  brought  in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  New  York  by  one  Romedius  Panzl  against 
the  Battle  Island  Paper  Co.  (132  Fed.  607),  it  was  adjudged  on  final 
hearing  that  the  acid-proof  composition  which  the  defendants  use  to  lay 
up  the  brick  lining  of  their  digesters,  and  which  is  covered  by  the  pat- 
ent granted  to  the  said  Romedius  Panzl,  was  not  known  in  the  art  at  the 
time  of  or  prior  to  the  patent  in  suit,  but  was  an  independent  and  dis- 
tinct invention  of  which  he  the  said  Romedius  Panzl  was  the  original 
and  first  inventor,  "tvhich  decision  the  Court  of  Appeals  of  that  circuit 
afterwards  affirmed.     138  Fed.  48,  70  C.  C.  A.  474. 

It  is  suggested  by  counsel  that  this  part  of  the  plea  may  be  stricken 
out,  but  there  is  no  formal  motion  to  do  so,  and  I  do  not  see  my  way, 
therefore,  to  altogether  disregard  it.  But  it  matters  little  whether  it  is 
regarded  or  not,  as  it  does  not  change  the  character  of  the  plea,  which 
is  bad  as  this  analysis  shows,  either  with  or  without  it.  The  defense 
which  is  set  up  in  it,  as  is  plain,  is  nothing  more  nor  less  than  the 
usual  one  of  noninfringement  put  perhaps  in  a  somewhat  novel  and 
unusual  form,  but  none  the  less  such  because  of  being  so  disguised; 
which  by  all  the  authorities  must  be  set  up  by  answer,  and  not  by  plea. 
Sharp  V.  Reissner  (C.  C.)  9  Fed.  445;  Hubbell  v.  De'Land  (C.  C.)  14 
Fed.  471 ;  Jones  v.  Befger  (C.  C.)  58  Fed.  1006 ;  Union  Switch  Co.  v. 
Phila.  &  Reading  R.  R.  (C.  C.)  69  Fed.  833 ;  Arrott  v.  Standard  Co. 
<C.  C.)  113  Fed.  389 ;  Glucose  Sugar  Refining  Co  v.  Douglass  (C.  C.) 
145  Fed-  949.  Otherwise,  the  same  defense  is  open  to  be  made  twice, 
reappearing  in  the  answer  after  having  been  overruled  in  the  plea,  the 
very  thing  which  it  is  the  office  of  a  plea  to  avoid ;  and  this  is  exem- 
plified in  the  present  instance,  for,  putting  everything  else  aside,  the 
plea  is  to  be  justified  if  at  all  on  the  asserted  fact  that  the  defendants' 
structure  is  the  structure  which  the  patent  disclaims.  But  this,  if  con- 
sidered and  overruled  at  this  time,  will  clearly  be  open  to  be  urged 
again,  and  appropriately  so,  to  help  make  out  the  claim  that  the  de- 
fendants do  not  infringe — which  they,  of  course,  intend  to  maintain — 
the  same  thing  being  thus  put  forward,  for  tbe  same  purpose,  a  second 
time. 

This  is  not  a  defect  of  form,  however,  to  be  taken  advantage  of  by 
motion  to  strike  oflF  (Computing  Scale  Co.  v.  Moore  [C.  C]  139  Fed. 
197),  but  of  substance,  to  be  disposed  of  by  setting  the  plea  down  for 
argument,  which  takes  the  place  of  a  demurrer  (Burrell  v.  Hacklev 
[CC]  35  Fed.  833;  Travers  v.  Rose,  14  N.  J.  Eq.  254).  But  this  is 
not  material,  as  it  must  in  any  event  be  overruled.  Union  Switch  Co. 
V.  Philadelphia  &  Reading  R.  R.  [C.  C]  69  Fed.  833. 

Plea  overruled,  and  defendants  required  to  answer  within  30  days. 
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CLBVBIiAND  PNEUMATIC  TOOL  CO.  v.  CHICAGO  PNEUMATIC 

TOOL  CO. 

(Circuit  Court,  E.  D.  Pennsylvania.    July  11,  1908.) 

No.  14,  April  Sessions  1904. 

Patents— In VKNTioN-^-PwEUMATic  Tool. 

The  Richards  patent.  No.  665,033,  for  a  pneumatic  tool,  the  only  claim- 
ed novel  feature  of  which  is  a  permanently  open  live  air  port  for  ad- 
mitting air  to  the  rear  of  the  piston  to  act  as  a  cushion  and  reduce  the 
jar,  and  to  aid  in  starting  the  same,  is  void  for  lack  of  utility  as  well  as 
invention,  in  view  of  the  prior  art;  also  held  not  infringed,  if  conceded 
validity,  in  view  of  its  narrow  scope. 

In  Equity.  Suit  for  infringement  of  letters  patent  No.  665,033,  for 
a  pneumatic  tool,  issued  January  1,  1901,  to  C.  B.  Richards.  On  final 
hearing. 

E.  Hayward  Fairbanks,  for  complainants. 

Samuel  E.  Hibben  and  Frank  P.  Prichard,  for  defendants. 

ARCHBALD,  District  Judge.  The  patent  in  suit  is  for  a  pneu- 
matic tool;  the  controversy  being  over  that  feature  of  it,  by  which, 
through  a  permanently  open  port  or  supply  duct,  live  air  is  admitted 
to  the  rear  of  the  piston  or  plunger  cylinder,  and  the  claims  which 
cover  it  being  given  in  the  margin.*  The  advantage  claimed  for  this, 
in  the  specifications,  is  that  "at  the  end  of  the  back  stroke  the  plunger 
will  be  cushioned  by  the  live  air  entering  the  rear  end  of  the  plunger 
cylinder  through  the  permanently  open  shallow  channel"  thereby  pro- 
vided, thus  reducing  the  jar  experienced  in  the  use  of  tools  of  this 
character,  which  at  the  best  is  racking,  and  also  preventing  the  piston 
or  plunger  from  striking  against  the  end  of  the  piston  chamber  or 
valve  block.  It  is  also  now  further  claimed  to  furnish  an  initial  im- 
pulse in  starting  the  plunger  forward,  so  that  it  shall  respond  on  the 
instant  to  the  action  of  the  motive  fluid,  which  is  of  especial  impor- 
tance when  the  tool  is  held  vertically,  as  in  overhead  riveting.  But 
nothing  of  that  kind  is  suggested  in  the  patent,  and  is  conceded  by 
the  inventor  to  be  an  afterthought  The  defendants,  in  the  tool  which 
they  put  out,  make  use  of  a  permanent  live  air  port,  such  as  is  so 
specified;  but  it  is  differently  located,  opening  into  the  rear  of  the 
piston  chamber  back  of  the  control  valve,  through  which  the  plunger 
reciprocates,  instead  of  immediately  back  of  the  plunger,  and  is  not 

1  "20.  In  a  pneumatic  tool,  the  combination  with  a  plunger-cylinder  pro- 
vided with  air  inlet  and  exhaust  at  its  rear  end  and  with  a  small  duct  at 
6ald  end  for  permanent  admission  of  live  air,  of  a  plunger  reciprocating  in 
said  cylinder,  and  means  for  returning  said  plunger  to  and  against  the  air- 
cushion  provided  through  said  permanent  air-supply  duct,  substantially  as 
set  forth. 

"22.  In  a  pneumatic  tool,  the  combination  of  a  plunger-cylinder  having  an 
inlet  and  exhaust  port  at  each  end  and  means  for  distributing  the  air  to  and 
from  said  ends  and  formed  with  a  permanently  open  live  air  inlet  port  of 
small  area  at  the  inner  end  of  its  bore,  and  a  plunger  reciprocating  in  said 
cylinder  and  cushioned  at  its  back  stroke  by  the  air  admitted  through  said 
last-mentioned  port,  substantially  as  set  forth." 
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intended  to  cushion  or  relieve  the  back  stroke,  as  it  is  said,  but  purely 
and  solely  to.  start  the  tool  quickly,  the  cushioning  of  the  plunger 
being  otherwise  provided  for,  by  means  of  the  live  air  trapped  in  the 
rear  of  it 


i  ; 

r 


The  utility  of  the  complainants*  device  for  the  purpose  designated  is 
challenged,  and  is  exceedingly  doubtful  under  the  showing  made.  The 
permanently  open  live  air  port,  which  is  its  feature,  is  declared  by  the 
inventor  in  a  later  patent  to  be  unessential,  although  desirable  to 
expedite  the  shifting  of  the  valve,  and  is  entirely  omitted  in  a  still 
later  one,  as  it  is  in  the  one  taken  out  by  Secher  &  Greve  in  the  com- 
plainants'  interest     By  the  experiments,  also,  which   were  put  in 
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evidence,  it  is  established,  as  the  complainants  themselves  in  the  end 
were  compelled  to  admit,  that,  as  a  means  to  prevent  the  plunger  from 
striking  the  end  of  the  piston  chamber  or  valve  block 'the  device  is 
useless;  the  alternative  advantage  being  thereupon  claimed  for  it  as 
a  piston  starter.  Nor  have  the  complainants  themselves  shown  any 
great  faith  in  its  efficiency  by  the  use  which  they  have  made  of  it. 
For,  while  it  is  true  that  they  manufactured  in  accordance  with  the 
patent  for  a  time,  it  was  only  for  a  few  months,  only  100  or  200  tools 
being  made,  of  which  but  50  were  sold;  the  rest  being  broken  up 
and  consigned  to  the  scrap  heap.  In  the  style  of  hammer,  moreover, 
which  they  have  put  out  since  some  time  in  January  or  February,  1900, 
the  restricted  live  air  inlets  which  they  employ  are  not  permanently — 
that  is  to  say,  at  all  times — open,  but  only  on  the  back  stroke  of  the 
piston,  when  a  cushioning  effect  is  desired,  thus  dispensing  with  the 
most  distinctive  feature  of  the  device,  as  well  as  the  one  absolutely  es- 
sential to  make  out  infringement.  Nor,^  upon  principle,  is  it  easy  to  see 
how  the  leak  port  of  the  patent  can  be  effective  for  any  purpose,  locat- 
ed as  it  is  in  immediate  proximity  to  the  rear  inlet  and  exhaust  port, 
which  is  open  for  exhaust,  and  through  which  it  must  therefore  waste 
at  the  very  time  when  it  is  supposed  to  afford  a  cushioning  resistance. 
It  is  said  tiiat  tliere  is  a  point  during  the  back  stroke,  when  the  exhaust 
is  cut  off  and  before  the  live  air  is  readrfiitted,  when  the  leak  port  has 
a  chance  to  operate.  But  this,  if  true,  is  so  infinitesimal  as  to  be  prac- 
tically ineffective. 

But,  assuming  that  a  small,  permanently  open,  live  air  inlet,  at  the 
rear  of  the  piston  chamber,  may  possibly  serve,  to  a  certain  degree,  to 
cushion  or  relieve  the  jarring  of  the  plunger,  and  so  be  of  sufficient 
utility  to  be  considered,  there  would  seem,  even  so,  to  be  nothing 
patentably  inventive,  in  a  device  of  that  kind,  over  others  of  like 
character  already  to  be  found  in  the  prior  art.  Those  dievices  may  be 
laid  aside,  in  discussing  this,  which  provide  for  cushioning  the  plunger 
solely  by  trapping  and  compressing  the  motive  fluid  in  the  rear  of  the 
piston  chamber,  or  in  a  recess  or  pocket  back  of  that,  except  as  they' 
serve  to  show  the  use  of  such  fluid  for  cushioning  purposes,  in  one 
form  or'  another,  in  reciprocating  tools,  to  be  common.  But,  on  the 
other  hand,  no  distinction  is  to  be  made  by  reason  of  the  different  mo- 
tive force  employed,  whether  steam  or  air;  nor  the  size  or  particular 
use  to  which  such  tools  are  put,  whether  hand-held,  for  chipping, 
riveting,  or  hammering,  or  mounted  on  tripods  of  wheels,  for  rock 
drilling  or  quarrying,  the  structure  and  mode  of  operation  in  all  being 
substantially  alike.  American  Pneumatic  Tool  Co.  v.  Bigelow  Co.  (C. 
C.)  100  Fed.  467;  American  Pneumatic  Tool  Co.  v.  Philadelphia  Pneu- 
matic Tool  Co.  (C.  C.)  123  Fed.  891. 

Thus  in  the  Sypher  (1886)  steam  drill — in  which,  by  the  way,  the 
use  of  compressed  air  is  also  recognized — at  the  rear  of  the  piston 
chamber  not  only  is  there  a  pocket  where  the  steam  is  confined,  by 
which. the  piston  is  cushioned  on  its  back  stroke,  but  in  addition  there 
are  restricted  ports  for  admitting  live  steam  into  the  same,  for  the 
same  purpose,  as  well  as  to  start  the  piston  forward  from  its  extreme 
rearward  position.  The  distinction  is  made,  as  to  these  restricted 
ports,  that  tliey  are  intermittently  and  not  permanently  open,  being 
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controlled  by  a  spring  (;heck-valve,  which  closes  when  the  density 
of  the  steam  in  the  cushioning  space  exceeds  that  of  the  boiler  pres- 
sure. But  that  does  not  do  away  with  the  effect  of  the  use  which  is 
so  disclosed  of  ports  of  this  character  to  admit  the  motive  fluid,  both 
to  form  a  cushion  and  to  start  forward  the  piston,  the  particular  func- 
tions claimed  for  the  device  of  the  patent.  These  ports,  moreover,  are 
open  so  long  as  they  are  functionally  useful,  corresponding  in  this 
respect  to  the  modified  form  to  be  found  in  the  style  of  hammer  at 
present  put  out  by  the  complainants. 

The  same  is  to  be  said  of  the  two  subsequent  Syphers,  improve- 
ments on  the  first,  in  each  of  which,  while. the  piston  is  principally 
cushioned  on  the  steam  trapped  or  locked  in  the  rear  of  the  piston 
chamber  by  the  closing  by  the  piston  of  the  supply  and  exhaust  in- 
lets, a  restricted  amount  of  live  motive  fluid  is  admitted  into  such 
cushioning  space,  by  small  inlet  or  leak  ports  additionally  provided 
for  the  purpose,  as  it  is  said,  of  starting  or  lifting  the  piston  in  over- 
head work,  and  also,  as  declared  in  the  one,  of  assisting  to  cushion  it ; 
the  cushioning  effect,  whether  claimed  or  not,  necessarily  existing 
in  both,  if  it  ^oes  in  the  device  in  suit.  Here,  too,  no  doubt,  the  leak 
ports  are  not  at  all  times  open;  but  they  are  when  they  are  of  any 
efficiency,  which  would  seem  to  be  all  that  is  required.  It  may  be 
noted  in  passing,  with  regard  to  the  last  (1892)  Sypher,  that  in  the 
location  and  function  of  this  port  it  is  closer  to  the  defendants'  device 
than  is  that  to  the  device  of  th^  patent. 

In  the  Richmann  (1880)  rock  drill,  also,  after  the  piston  in  its 
backward  movement  has  closed  the  rear  exhaust,  the  air  back  of  it 
is  trapped  to  form  a  cushion;  a  small  live  air  port,  leading  into  this 
part  of  the  piston  chamber,  being  closed  by  the  outward  pressure  of 
the  air  against  a  plate  valve,  and,  on  the  shifting  of  the  control  valve,  ' 
admitting  live  air  again  to  the  rear  of  the  piston,  so  as  to  start  it 
forward,  until  taken  up  by  the  motive  air  supply  coming  in  through 
the  regular  channels. 

The  Allen  (1877)  pneumatic  hammer  also  provides  for  cushioning 
the  piston  by  trapping  the  air  at  the  rear  of  the  piston  chamber;  a 
small  live  air  port  leading  to  it  (which  is  closed  for  the  time  by  a 
flap  valve,  so  as  n6t  to  waste  the  effect)  admitting  the  motive  fluid 
again  to  the  rear  of  the  piston,  to  start  it  forward. 

In  the  Ross  (British,  1898)  hammer  there  is  also  the  same  double 
provision  for  reducing  the  shock  of  the  back  stroke:  First,  by  the 
compression  of  the  air  back  of  the  piston,*  after  it  has  closed  the  rear 
exhaust  port;  and,  second,  by  the  direct  introduction  of  the  actuating 
fluid,  through  a  permanently  open  live  air  port,  to  a  cavity  or  recess, 
provided  for  the  purpose,  in  the  rear  of  tlie  piston  chamber,  and  sepa- 
rated from  it  by  a  movable  end  plate  or  diaphragm,  this  plate  being 
kept  in  forward  position  by  the  pressure  of  the  motive  fluid  admitted 
through  the  port,  but  yielding,  as  required,  to  the  compression  by  the 
piston  of  the  air  in  the  piston  chamber. 

Except  as  to  trapping  the  air,  the  construction  of  the  Harrison 
(1882)   coal  mining  machine  is  quite  similar.     Here,  the  same  as  in, 
the  Ross,  there  is  a  disc  or  plate  at  the  rear  of  the  piston  chamber, 
pressed  normally  into  forward  position  by  live  air  admitted  back  of 
1C3  F. 
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it  through  a  small  duct  or  port  permanently  open;  this  live  air,  in 
conjunction  with  the  plate,  forming  a  cushion  to  receive  the  impact 
of  the  piston. 

So  in  the  Wood  (1873)  rock  drill,  not  only  is  the  air  trapped  or 
compressed  in  the  rear  of  the  piston  chamber,  but,  by  means  of  a  mov- 
able head  closing  it,  a  cavity  is  formed  back  of  that,  into  which  live 
air  is  admitted  through  a  small  port,  for  the  purpose  of  still  further 
cushioning  the  piston.  This  port  is  closed  by  a  poppet  valve  against 
the  escape  of  the  motive  fluid  under  the  back  pressure  of  the  piston; 
but,  the  same  as  in  the  other  cases  mentioned  above,  it  is  opened  when- 
ever the  admission  of  the  fluid  supply  would  be  effective  for  cushion- 
ing purposes. 

Again  in  the  Boyer  (1895-1897)  chipping  hafnmers  the  piston,  after 
the  shifting  of  the  control  valve,  moves  rearwardly  against  the  re- 
sistance of  an  air  cushion,  formed  by  the  live  air  admitted  through 
small  inlet  ports  thereby  uncovered. 

In  the  Boyer  (1901)  long  stroke  hammer,  however,  the  cushioning 
is  effected  solely  by  trapping  and  compressing  the  air  in  the  rear  of 
the  piston  chamber.  And  so  is  it  in  the  hammer  manufactured  under 
the  Boyer  application  of  September  26,  1899,  which  application,  al- 
though filed  over  two  months  before  that  of  the  patent  in  suit,  is 
still  pending  and  undisposed  of.  In  this  latter  style  of  hammer,  how- 
ever, not  only  does  the  piston  trap  and  compress  the  air  in  the  bush- 
ing which  forms  the  rear  of  the  piston  chamber,  both  cushioning  it 
and  serving  to  start  it  forward,  but  a  small  leak  port  is  also  shown 
in  the  shell  valve,  through  wl)ich  the  piston  reciprocates,  which  ad- 
mits live  air  about  the  piston  in  its  rearward  position,  and  thence,  as 
it  is  claimed,  by  reason  of  its  loose  fit,  to  the  rear  of  the  piston  cham- 
ber, both  assisting  to  cushion  the  piston,  as  it  is  said,  as  well  as  to 
start  it  forward.  But  the  purpose  of  this  leak  port  is  to  admit  live 
air  to  act  upon  and  shift  the  valve,  in  advance  and  independently  of 
that  admitted  through  the  rear  main  inlet,  and  the  additional  func- 
tion which  is  claimed  for  it  is,  to  say  the  least,  doubtful.  This  style 
of  hammer,  moreover,  was  not  devised  until  the  summer  of  1899, 
and  while  it  is  said  to  have  been  manufactured  and  put  out  the  same 
year,  which  would  make  it  a  part  of  the  prior  art  from  that  time  on, 
regardless  of  the  disposition  of  the  pending  application,  the  evidence 
leaves  it  uncertain  from  just  when  it  is  to  be  so  taken,  which  does 
away  with  much  of  the  effect  of  this.  If  considered,  however,  as  es- 
tablished in  the  art,  by  such  use,  in  the  fall  of  1899,  prior  to  the 
application  for  the  patent  in  suit,  its  significance,  even  so,  consists 
solely  in  its  showing  a  small  leak  port,  of  the  same  general  character 
as  that  of  the  complainants'  tool,  for  the  purpose  of  admitting  live 
air  intermittently  into  the  piston  chamber,  about  the  piston,  but  not 
directly,  at  least,  in  the  rear  of  it;  neither  the  cushioning  nor  the 
starting  of  the  piston,  by  such  means,  being  effectively  disclosed. 

Summing  up  the  results  of  this  review,   it  thus  appears  that  in 

various  reciprocating  tools,  operated  by  fluid  motive  force,  long  prior 

'to  the  patent  in  suit,  similar  inlet  or  leak  ports,  in  direct  connection 

with  the  fluid  supply,  were  extensively  employed  for  the  purpose  of 

admitting  such  fluid  to  the  rear  of  the  piston  or  piston  chamber,  in 
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order  to  assist  in  cushioning  the  piston  or  lessening  the  shock  or 
jar  from  it  on  its  backward  stroke,  as  well  as  to  lift  it  or  give  it  a 
quick  forward  start,  either  or  both.  It  matters  not,  in  view  of  this, 
whether  the  invention  be  confined  to  the  cushioning  function  assigned 
to  it  in  the  patent  (Computing  Scale  Co.  v.  Keystone  Co.  [C.  C.]. 
88  Fed.  788, 101  Fed.  837,  42  C.  C.  A.  48;  Whitaker  Co.  v.  Hunting- 
ton Co.,  96  Fed.  471,  37  C.  C.  A.  151;  Anthony  Co.  v.  Gennert,  108 
Fed.  396,  47  C.  C.  A.  426),  or  is  allowed  the  further  effect  now  claim- 
ed for  it  of  securing  a  quick  start.  In  either  case  it  is  met  by  a 
similar  device,  employed  for  the  same  purpose,  already  in  the  art; 
the  only  difference  being  the  particular  .location  given  to  it  and  its 
relation  to  some  of  the  adjacent  parts.  The  distinction  sought  to  be 
made  for  it,  that  in  no  other  instance  is  the  port  permanently  open, 
admitting  the  motive  supply  uncontrolledly  to  the  rear  of  the  piston, 
taken  strictly,  may  be  true,  layin^^  ground  for  the  contention  that  no 
direct  anticipation  of  the  device  is  thus  shown.  But  tlie  question  is 
not  so  much  whether  it  has  been  anticipated  as.  whether  it  shows  any 
inventive  advance  over  what  was  already  known  and  used,  as  to  which 
it  is  obvious  that  it  does  not.  The  whole  invention,  as  it  is  to  be  noted,, 
resides  simply  in  the  particular  location  given  to  the  leak  port,  and  in 
leaving  it  open  at  all  times  to  the  fluid  supply.  But  the  distinction 
between  a  port  of  this  character  left  permanently  open  and  one  in- 
termittently so,  particularly  where  the  latter  is  open  whenever  it  is 
capable  of  any  effective  function,  amounts  to  but  little  on  the  ques- 
tion of  invention.  And  the  same  is  true  of  the  location  of  the  port, 
whether  opening  back  of  a  disc  or  plate  at  the  rear  of  the  piston  cham- 
ber, or  into  such  chamber  direct  at  the  rear  of  the  piston.  With  parts 
so  closely  identical,  both  in  form  and  function,  it  clearly  involved  no 
invention,  as  it  served  no  useful  purpose,  in  making  use  of  a  small  live 
air  inlet,  old  in  the  art,  to  lead  it  into  the  piston  chamber  at  the  rear 
of  the  piston,  dispensing  with  a  check  valve,  and  leaving  it  open  at 
all  times  to  the  motive  supply.  The  change  so  effected  from  that 
which  had  gone  before  consisted  in  nothing  more  than  a  shifting  of 
the  position  of  the  port,  giving  it  uninterrupted  contact  with  the  air 
supply,  and  making  it  directly  operative  on  the  parts  involved;  al- 
together too  insignificant  and  inconsiderable  a  matter  to  be  made  the 
basis  of  any  claim. 

But,  even  assuming  that  there  was  possibly  some  small  margin  of 
invention  in  this  rearrangement  and  adjustment  of  old  parts,  and  that 
possession  was  thereby  legitimately  taken  of  an  unoccupied  portion 
of  the  inventive  field,  still  the  invention  is  necessarily  a  narrow  one, 
being  confined  by  existing  devices  to  the  particular  arrangement  shown, 
which  the  defendants  have  not  appropriated,  and  do  not,  therefore, 
infringe.  It  may  be  that,  taking  the  patent  literally,  this  cannot  be 
said;  the  claims  being  in  terms  fulfilled  by  the  defendants'  device. 
But  that  does  not  altogether  control.  The  fact  is,  as  already  pointed 
out,  that,  located  as  the  defendants'  live  air  port  is  at  the  extreme 
rear  of  the  piston  chamber,  and  opening  there  into  a  pocket  or  re- 
cess in  which  the  air  is  trapped,  the  device  approaches  much  nearer 
to  others  already  in  use  than  it  does  to  the  one  in  suit  Differing 
from  that  of  the  patent,  the  function  claimed  for  it  is  the  starting  of 
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the  piston ;  the  cushioning  being  otherwise  provided  for.  And  while 
the  complainants  may  be  entitled  to  whatever  utility  resides  in  their 
invention,  and  the  appropriation  of  it  is  not  to  be  disguised  by  as- 
signing a  different  use,  there  is  no  ground  for  any  charge  of  that  kind 
here.  Both  cushioning  and  starting,  by  means  of  restricted  live  air 
inlets,  located  exactly  like  these,  and  in  immediate  contact  with  the 
motive  supply,  being  old,  the  defendants  had  a  perfect  right  to  adopt, 
as  they  have,  that  which  they  thus  found  already  at  hand  in  the  prior 
art.  The  only  point  of  similarity  outside  of  this,  and  the  only  pos- 
sible ground  o^f  complaint,  is  that  it  was  left  permanently  open,  in- 
stead of  being  checked  or  controlled.  But  this,  as  the  basis  of  a  claim 
either  of  infringement  or  invention,  is  of  too  little  consequence  to  be 
sustained. 

The  bill  will  be  dismissed,  with  costs. 


SUDDARD  ▼.  AMERICAN  MOTOR  CO.  et  al. 

(Circuit  Court,  D.  Maseachusetts.    August  13,  1906.) 

No.  295. 

Patents— Suit  fob  Infringement— Costs. 

Under  Rev.  St.  §  4922  (U.  S.  Comp.  St  1901,  p.  3396),  where  more  than 
one  claim  of  a  patent  Is  sued  on  in  a  bill  in  equity  to  restrain  Infringe- 
ment, and  one  claim  is  held  void,  although  others  may  be  held  valid  and 
infringed,  complainant  is  not  entitled  to  recover  costs ;  nor  is  he  eiititled 
to  a  decree,  except  on  filing  a  disclaimer  of  the  void  claim,  which  other- 
wise invalidates  the  entire  patent,  and  the  better  practice  is  to  require 
such  disclaimer  to  be  filed  before  final  decree. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  38,  Patents,  f  606.] 

In  Equity. 

Horatio  E.  Bellows,  for  complainant 
.    Robert  W.  Frost,  for  defendants. 

LOWELL,  Circuit  Judge.  This  was  a  bill  in  equity  to  restrain  the 
infringement  of  a  patent  Several  claims  were  in  suit,  of  which  one 
was  found  to  be  valid  and  infringed.  An  injunction  was  issued  re- 
straining further  infringement,  and  the  question  here  presented  con- 
cerns only  the  costs  in  the  case.  The  defendant  contends  that  the  al- 
lowance of  costs  to  the  complainant  is  forbidden  by  Rev.  St.  §  4922 
(U.  S.  Comp.  St.  1901,  p.  3396),  which  reads  as  follows: 

"Whenever,  through  inadvertence,  accident,  or  mistake,  and  without  any 
willful  default  or  intent  to  defraud  or  mislead  the  public,  a  patentee  has,  in 
his  specification,  claimed  to  be  the  original  and  first  inventor  or  discoverer  of 
any  material  or  substantial  part  of  the  thing  patented^  of  which  he  was  not 
the  original  and  first  inventor  or  discoverer,  every  such  patentee,  his  execu- 
tors, administrators,  and  assigns,  whether  of  the  whole  or  any  sectional 
interest  in  the  patent,  may  maintain  a  suit  at  law  or  (n  equity,  for  the  In- 
fringement of  any  part  thereof,  which  was  bona  fide  his  own,  if  it  is  a  ma- 
terial and  substantial  part  of  the  thing  patented,  and  definitely  distinguish- 
able from  the  parts  claimed  without  right,  notwithstanding  the  specifications 
may  embrace  more  than  that  of  which  the  patentee  was  the  first  inventor  or 
discoverer.  But  in  every  such  case  in  which  a  judgment  or  decree  shall  be 
rendered  for  the  plaintiff  no  costs  shall   be  recovered  unless  the  proper 
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disclaimer  baB  been  entered  at  the  Patent  Office  before  the  commencement  of 
the  suit  But  no  patentee  shall  be  entitled  to  the  benefits  of  this  section  if 
he  has  unreasonably  neglected  or  delayed  to  enter  a  disclaimer." 

To  construe  that  section,  its  history  must  be  examined  carefully. 

The  original  patent  act  (Act  April  10,  1790,  c.  7,  §  2,  1  Stat.  109) 
provided  Siat  the  application  for  a  patent  should  contain  a  "specifi- 
cation in  writing  containing  a  description."  As  distinguished  from 
the  specification,  neither  the  application  nor  the  patent  contained  any 
"claim,"  and  the  scope  of  the  patent  was  gathered  from  the  specifi- 
cation. Anything  corresponding  to  the  modem  multiplicity  of  claims 
•was  impossible.  In  Lowell  v.  Lewis,  1  Mason,  182^  Fed.  Cas.  No. 
8,568,  Mr.  Justice  Story  said: 

'*By  the  common  law,  if  anything  material  to  the  construction  of  the  thing 
invented  be  omitted  or  concealed  in  the  specification,  or  more  be  inserted  or 
added  than  is  necessary  to  produce  the  required  effect,  the  patent  is  void. 
This  doctrine  of  the  common  law  our  patent  act  has  (whether  wisely  admits 
of  very  serious  doubts)  materially  altered;  for  it  does  not  avoid  the  patent 
in  such  case,  unless  the  'concealment  or  addition  shall  fully  appear  to  have 
been  made  for  the  purpose  of  deceiving  the  public'  Section  6.  Yet  certainly 
the  public  may  be  as  seriously  injured  by  a  materially  defective  specification 
resulting  from  mere  accident  as  if  it  resulted  from  a  fraudulent  design." 
Barnes  v.  Ryder,  Fed.  Cas.  No.  1,020;  Barnes  v.  Steamship  Co.,  Fed.  Cas. 
No.  1,021. 

Section  6  of  the  act  of  1790  read  as  follows: 

"And  be  it  further  enacted,  that  in  all  actions  to  be  brought  by  such 
patentee  or  patentees,  his,  her,  or  their  executors,  administrators  or  assigns, 
for  any  penalty  incurred  by  virtue  of  this  act,  the  said  patents  or  specifica- 
tions shall  be  prima  facie  evidence,  that  the  said  patentee  or  patentees  was 
or  were  the  first  and  true  inventor  or  inventors,  discoverer  or  discoverers  of 
the  thing  so  specified,  and  that  the  same  is  truly  specified;  but  that  never- 
theless the  defendant  or  defendants  may  plead  the  general  issue,  and  give 
this  act,  and  any  special  matter  whereof  notice  in  writing  shall  have  been 
given  to  the  plaintiff,  or  his  attorney,  thirty  days  before  the  trial,  in  evi- 
dence, tending  to  prove  that  the  specification  filed  by  the  plaintiff  does  not 
contain  the  whole  of  the  truth  concerning  his  invention  or  discovery,  or  that 
it  contains  more  than  is  necessary  to  produce  the  effect  described;  and  if 
the  concealment  of.  part,  or  the  addition  of  more  than  is  necessary,  shall 
appear  to  have  been  Intended  to  mislead,  or  shall  actually  mislead  the  public, 
so  as  the  effect  described  cannot  be  produced  by  the  means  specified,  then, 
and  in  such  cases,  the  verdict  and  judgment  shall  be  for  the  defendant*' 

The  provisions  of  section  6  were  not  intended  to  narrow  the  com- 
mon-law rights  of  a  patentee,  but  to  enlarge  them,  and  to  limit  the 
rights  of  an  alleged  infringer.  In  certain  cases  a  patent  which  was 
too  broad,  and  so  was  wholly  invalid  at  common  law,  was  yet  validat- 
ed as  to  that  part  of  it  which  covered  a  patentable  invention  made 
by  the  patentee. 

By  Act  Feb.  21,  1793,  c.  11,  1  Stat.  318,  it  was  provided  that  the 
application  should  contain  "a  written  description."  This  is  evident- 
ly the  "specification"  of  the  act  of  1790,  and  the  act  of  1793  provid- 
ed for  no  "claim,"  as .  distinguished  therefrom.  The  patent  could 
neither  claim  nor  cover  more  than  one  invention.  In  section  6  the 
act  provided  that  the  defendant  in  an  infringement  suit  should  prevail 
if  the  "specification"  does  not  contain  the  whole  truth  relating  to  his 
(the  patentee's)  discovery,  or  contains  more  than  is  necessary  to  pro- 


Digitized  by 


Google 


854  163  FEDERAL  BEPORTBR. 

duce  the  desired  effect,  which  concealment  or  addition  shall  fully  ap- 
pear to  be  ma'de  for  the  purpose  of  deceiving  the  public.  It  will  be 
noticed  that  this  section  somewhat  further  enlarged  the  common-law 
rights  of  an  inventor  whose  specification  had  been  made  too  broad. 
Deception  of  the  public  without  intent  to  deceive  no  longer  invalidat- 
ed an  overbroad  patent. 

Act  July  4,  1836,  c.  357,  6  Stat.  117,  first  differentiated  in  our  pat- 
ent law  the  claim  and  the  specification,  though  not  expressly.  Sec- 
tion 6  provided  that  the  application  should  contain  a  written  descrip- 
tion of  the  invention,  "and  shall  particularly  specify  and  point  out 
the  part,  improvement  or  combination  which  he  claims  as  his  own 
invention  or  discovery."  Thereafter  a  patent  might  contain  more 
than  one  claim.  Railroad  Co.  v.  Mellon,  104  U.  S.  112,  26  L.  Ed. 
639.  There  was  thus  established  a  system  of  patent  law  supposed 
to  relate  to  the  old  form  of  patent  with  its  single  claim,  but  made  in 
express  terms  to  apply  to  the  modern  patent  of  many  claims.  The 
statutes  were  meant  for  the  first  condition,  but  they  became  appli- 
cable to  the  second. 

Section  15  of  the  act  of  1836  corresponded  to  section  6  of  the  act 
of  1793.  It  is  passed  over  here,  because  it  was  replaced  almost  im- 
mediately by  Act  March  3,  1837,  c.  45,  5  Stat.  193,  194.  Sections  7 
and  9  of  that  act  read  as  follows: 

"Sec.  7.  And  be  It  further  enacted,  that,  whenever  any  patentee  shall  hare, 
throusfh  inadvertence,  accident,  or  mistake,  made  his  speciflcatlOD  of  claim 
too  broad,  claiming  more  than  that  of  which  he  was  the  original  or  first  In- 
ventor, some  material  and  substantial  part  of  the  thing  patented  being  truly 
and  justly  his  own,  any  such  patentee,  his  administrators,  executors,  and 
assigns,  whether  of  the  whole  or  of  a  sectional  interest  therein,  may  make 
disclaimer  of  such  parts  of  the  thing  patented  as  the  disclaimant  shall  not 
claim  to  hold  by  virtue  of  the  patent  or  assignment,  stating  therein  the  ex- 
tent of  his  interest  in  such  patent,  which  disclaimer  shall  be  in  wriing,  at- 
tested by  one  or  more  witnesses,  and  recorded  in  the  Patent  Office,  on  payment 
by  the  person  disclaiming,  in  manner  as  other  patent  duties  are  required  by 
law  to  be  paid,  of  the  sum  of  ten  dollars.  And  such  disclaimer  shall  there- 
after be  taken  and  considered  as  part  of  the  original  specification,  to  the 
extent  of  the  interest  which  shall  be  possessed  in  the  patent  or  right  secured 
thereby,  by  the  disclaimant,  and  by  those  claiming  by  or  under  him  subse- 
quent to  the  record  thereof.  But  no  such  disclaimer  shall  affect  any  action 
pending  at  the  time  of  its  being  filed,  except  so  far  as  may  relate  to  the 
question  of  unreasonable  neglect  or  delay  in  filing  the  same." 

"Sec.  9.  And  be  it  further  enacted,  anything  in  the  fifteenth  section  of  the 
act  to  which  this  is  additional  to  the  contrary  notwithstanding,  that,  when- 
ever, by  mistake,  accident,  or  inadvertence,  and  without  any  wUIful  default 
or  intent  to  defraud  or  mislead  the  public,  any  patentee  shall  have  in  his 
specification  claimed  to  be  the  original  and  first  inventor  or  discoverer  of 
any  material  or  substantial  part  of  the  thing  patented,  of  which  he  was  not 
the  first  and  original  inventor,  and  shall  have  no  legal  or  Just  right  to  claim 
the  same,  in  every  such  case  the  patent  shall  be  deemed  good  and  valid  for 
so  much  of  the  invention  or  discovery  as  shall  be  truly  and  bona  fide  his  own: 
Provided,  it  shall  be  a  material  and  substantial  part  of  the  thing  patented, 
and  be  definitely  distinguishable  from  the  other  parts  so  claimed  without 
right  as  aforesaid.  And  every  such  patentee,  his  executors,  administrators, 
and  assigns,  whether  of  the  whole  or  of  a  sectional  interest  therein,  shall  be 
entitled  to  maintain  a  suit  at  law  or  in  equity  on  such  patent  for  any  in- 
fringement of  such  part  of  the  invention  or  discovery  ai^  shall  be  bona  fide 
his  own  as  aforesaid,  notwithstanding  the  specification  may  embrace  more 
than  he  shall  have  any  legal  right  to  claim.    But,  in  every  such  case  in  which 
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a  judgment  or  verdict  shall  be  rendered  for  the  plaintiff,  he  shall  not  be  en- 
titled to  recover  costs  against  the  defendant  unless  he  shall  have  entered  at 
the  Patent  Office,  prior  to  the  commencement  of  the  suit,  a  disclaimer  of  all 
that  part  of  the  thing  patented  which  he  has  -so  claimed  without  right:  Pro- 
vided, however,  that  no  person  bringing  any  such  suit  shall  be  entitled  to  the 
benefits  of  the  provisions  contained  in  this  section,  who  shall  have  unreason- 
ably neglected  or  delayed  to  enter  at  the  Patent  Office  a  disclaimer  as  afore- 
said." 

This  law  was  intended  to  aid  further  the  inventor  whose  patent 
was  too  broadly  expressed.  The  newly  authorized  disclaimer  enabled 
him  to  amend  the  patent  by  an  easier  and  speedier  process  than  that 
of  surrender  and  reissue  under  section  13  of  the  act  of  1836.  If 
the  disclaimer  was  filed  before  suit  was  brought,  the  defect  was  com- 
pletely cured.  If  it  was  filed  after  suit  was  brought,  but  without  un- 
reasonable delay,  the  patentee  might  recover,  but  got  no  costs.  Rev. 
St.  §§  4917,  4922  (U.  S.  Comp.  St.  1901  pp.  3393,  3396,  are  descend- 
ed from  the  act  of  1837  through  Act  July  8,  1870,  c  230,  §§  53,  54,  16 
Stat.  205,  206.  Yet  in  modem  patent  practice  the  disclaimer  first  au- 
thorized by  the  act  of  1837  has  been  to  some  extent  superseded  by  the 
introduction  of  many  claims,  variously  worded,  but  intended  to  de- 
scribe the  same  invention,  so  that,  if  one  claim  shall  fail  by  its  exces- 
sive breadth  or  otherwise,  other  claims  will  be  at  hand  to  take  its  place. 
In  the  old  practice  the  patentee  brought  suit  on  his  patent.  Now  he 
brings  suit  on  certain  claims  of  his  patent.  With  tfie  rest  of  them 
he  does  not  concern  himself. 

The  Supreme  Court  first  came  to  construe  the  acts  of  1836  and 
1837  before  the  patent  of  many  claims  was  fully  developed  and  recog- 
nized. In  O'Reilly  V.  Morse,  16  How.  62,  120,  14  L.  Ed.  601,  the 
eighth  claim  of  a  patent  was  held  invalid.  The  court  went  on  to 
observe : 

''The  patent,  then,  being  Illegal  and  void,  so  far  as  respects  the  eighth 
claim,  the  question  arises  whether  the  whole  patent  Is  void,  unless  this  portion 
of  It  is  disclaimed  in  a  reasonable  time,  after  the  patent  issued. 

*'It  has  been  urged,  on  the  part  of  the  complainants,  that  there  is  no 
necessity  for  a  disclaimer  in  a  case  of  this  kind.  That  it  Is  required  in 
those  cases  only  in  which  the  party  commits  an  error  in  fact,  in  claiming 
something  which  was  known  before,  and  of  which  he  was  not  the  first  dis- 
coverer ;  that  in  this  case  he  was  the  first  to  discover  that  the  motive  power 
of  electro-magnetism  might  be  used  to  write  at  a  distance ;  and  that  his  error, 
if  any,  was  a  mistake  In  law,  In  supposing  his  Invention,  as  described  In  his 
specification,  authorized  this  broad  claim  of  exclusive  privilege;  and  that 
the  claim,  therefore,  may  be  regarded  as  a  nullity,  and  allowed  to  stand  in 
the  patent  without  a  disclaimer,  and  without  affecting  the  validity  of  the 
patent. 

■  '*Thi8  distinction  can  hardly  be  maintained.  The  act  of  Congress  above 
recited  required  that  the  Invention  shall  be  so  described  that  a  person  skilled 
in  tlie  science  to  which  it  appertains,  or  with  which  It  Is  most  nearly  con- 
nected, shall  be  able  to  construct  the  Improvement  from  the  description  given 
by  the  Inventor. 

"Now,  in  this  case,  there  is  no  description  but  one  of  a  process  by  which 
signs  or  letters  may  be  printed  at  a  distance.  And  yet  he  claims  the  ex- 
clusive right  to  any  other  mode  and  any  other  process,  although  not  de- 
scribed by  him,  by  which  the  end  can  be  accomplished,  if  electro-magnetism 
is  used  as  the  motive  power ;  that  is  to  say,  he  claims  a  patent  for  an  .effect 
produced  by  the  use  of  electro-magnetism  distinct  from  the  process  or  ma- 
chinery necessary  to  produce  It  The  words  of  the  acts  of  Oongress  above 
quoted  show  that  no  patent  can  lawfully  Issue  upon  such  a  claim;    for  he 
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claims  what  he  has  not  described  In  the  manner  required  by  law,  and  a  pat- 
ent for  such  a  claim  Is  as  strongly  forbidden  by  the  act  of  Ck)ngre88  as  if 
some  other  person  had  invented  it  before  him. 

"Why,  therefore,  should  he  be  required  and  permitted  to  disclaim  In  the 
one  case  and  not  in  the  other?  The  evil  is  the  same  if  he  claims  more  than 
he  has  invented,  although  no  other  person  has  invented  it  before  him.  He 
prevents  others  from  attempting  to  improve  upon  the  manner  and  process 
which  he  has  described  in  his  specification,  and  may  deter  the  public  from 
using  it,  even  if  discovered.  He  can  lawfully  claim  only  what  he  has  in- 
vented and  described,  and  if  he  claims  more  his  patent  is  vofd.  And  the 
judgment  in  this  case  must  be  against  the  patentee,  unless  he  is  within  the 
act  of  Ck>ngress  which  gives  the  right  to  disclaim. 

"The  law  which  requires  and  permits  him  to  disclaim  is  not  penal,  but  re- 
medial. It  is  intended  for  the  protection  of  the  patentee,  as  well  as  the  public, 
and  ought  not,  therefore,  to  receive  a  constructicm  that  would  restrict  its 
operation  within  narrower  limits  than  its  words  fairly  import  It  provides 
*that  when  any  patentee  shall  have  in  his  specification  claimed  to  be  the 
first  and  original  inventor  and  discoverer  of  any  material,  or  substantial  part 
of  the  thing  patented  of  which  he  was  not  the  first  and  original  inventor, 
and  shall  have  no  legal  or  just  claim  to  the  same,'  he  must  disclaim  in  order 
to  protect  so  much  of  the  claim  as  is  legally  patented. 

^'Whether,  therefore,  the  patent  is  illegal  in  part  because  he  claims  more 
than  he  has  sufficiently  described,  or  more  than  he  invented,  he  must  in 
either  case  disclaim,  in  order  to  save  the  portion  to  which  he  is  entitled; 
and  he  is  allowed  to  do  so  when  the  error  was  committed  by  mistalie. 

"A  different  construction  would  be  unjust  to  the  public,  as  well  as  to  the 
patentee,  and  defeat  the  manifest  object  of  the  law,  and  produce  the  very 
evil  against  which  it  intended  to  guard. 

"It  appears  that  no  disclaimer  has  yet  been  entered  at  the  Patent  Office; 
but  the  delay  in  entering  it  is  not  unreasonable,  for  the  objectionable  claim 
was  sanctioned  by  the  head  of  the  office,  it  has  been  held  to  be  valid  by  a 
Circuit  Court,  and  differences  of  opinion  in  relation  to  it  are  found  to  exist 
■  among  the  justices  of  this  court.  Under  such  circumstances  the  patentee  had 
a  right  to  Insist  upon  it,  and  not  disclaim  it  until  the  highest  court  to  which 
it  could  be  carried  had  pronounced  its  judgment.  The  omission  to  disclaim, 
therefore,  does  not  render  the,  pa  tent  altogether  void;  and  he  is  entitled  to 
proceed  in  this  suit  for  an  inf ringment  of  that  part  of  his  invention  which 
is  legally  claimed  and  described.  But,  as  no  disclaimer  was  entered  in  the 
Patent  Office  before  this  suit  was  instituted,  he  cannot,  under  the  act  of 
Congress,  be  allowed  costs  against  the  wrongdoers,  although  the  infringement 
should  be  proved." 

The  entire  reasoning  is  here  quoted  in  order  that  the  position  of 
the  Supreme  Court  may  be  fully  understood.  That  court  held  (1) 
that  an  invalid  claim,  unless  seasonably  disclaimed,  invalidated  the 
entire  patent,  and  therefore,  (2)  even  though  duly  disclaimed  after 
suit  brought,  yet  prevented  the  patentee  from  recovering  costs.  Sey- 
mour v.  McCormick,  19  How.  96,  15  L.  Ed.  657,  in  the  language  of 
its  opinion,  followed  O'Reilly  v.  Morse  in  denying  the  plaintiff  costs. 
The  court  there  recognized  that  the  disclaimer  must  qften  be  post- 
poned until  after  the  final  decision  of  the  appellate  court.  Until  that 
time  the  invalid  claim  may  be  in  litigation. 

Gage  V.  Herring,  107  U.  S.  640,  2  Sup.  Ct.  819,  27  L.  Ed.  601. 
was  decided  in  1882,  when  letters  patent  did  not  essentially  differ  from 
their  present  form.  In  delivering  the  opinion  of  the  court  Mr.  Jus- 
tice Gray  said: 

"The  Invalidity  of  the  new  claim  In  the  reissue  does  not,  indeed,  impair  the 
validity  of  the  original  claim,  which  is  repeated  and  separately  stated  in  the 
reissued  patent.  Under  the  provisions  of  the  patent  act,  whenever  through 
inadvertence,  accident,  or  mistake,  and  without  any  willful  default  or  intent 
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to  defraud  or  mislead  the  public,  a  patentee  In  his  specification  has  claimed 
more  than  that  of  which  he  was  the  original  apd  first  inventor  or  discoverer, 
his  patent  is  valid  for  all  that  part  which  is  truly  and  Justly  his  own,  pro- 
vided the  same  is  a  material  and  substantial  part  of  the  thing  patented,  and 
definitely  distinguishable  from  the  parts  claimed  without  right;  and  the 
patentee,  upon  seasonably  recording  in  the  Patent  Office  a  disclaimer  in  writ- 
ing of  the  parts  which  he  did  not  invent,  or  to  which  he  has  no  valid  claim, 
may  maintain  a  suit  upon  that  part  which  he  is  entitled  to  hold,  although  in 
a  suit  brought  before  the  disclaimer  he  cannot  recover  costs.  •  •  •  The 
plaintiffs,  upon  filing  a  disclalmfer  of  the  new  one,  are  entitled  to  a  decree, 
without  costs,  for  the  infringement  of  the  old  and  valid  claim."  107  U.  S. 
646,  2  Sup.  Ot  824,  27  L.  Ed.  601. 

The  court  here  recognized  the  need  of  a  disclaimer  to  validate  the 
patent,  and  denied  the  complainant  costs  where  an  invalid  claim  had 
been  found  in  the  patent.  Other  cases  more  or  less  authoritative  are 
to  the  same  effect.  Smith  v.  Nichols,  21  Wall.  112,  117,  22  L.  Ed. 
566;  Sessions  v.  Romadka,  145  U.  S.  29,  41,  12  Sup.  Ct.  799,  36 
L.  Ed.  609;  Burdett  v.  Estey  (C.  C.)  19  Blatchf.  1,  7,  3  Fed.  566; 
Coburn  v.  Schroeder  (Q.  C.)  19  Blatchf.  377,  8  Fed.  519 ;  Hake  v. 
Brown  (C.  C.)  37  Fed.  783,  786 ;  Draper  v.  Wattles  (C.  C.)  81  Fed. 
374;  Metallic  Ext.  Co.  v.  Brown,  110  Fed.  665,  49  C.  C.  A.  147; 
Fairbanks  v.  Stickney,  123  Fed.  79,  59  C.  C.  A.  209.  If  there  be 
anything  to  the  contrary  in  National  Elec.  Co.  v.  De  Forest  Tel. 
Co.  (C.  C.)  140  Fed.  449,  455,  it  is  opposed  to  the  weight  of  authority. 

For  many  purposes,  however,  courts  have  come  to  treat  the  several 
claims  in  one  patent  as  if  they  were  separate  patents.  Thus  in  Game- 
well  V.  Municipal  Signal  Co.,  77  Fed.  490,  23  C.  C.  A.  250,  it  was  said : 

"The  bUl  of  complaint  charged  generally  infringement,  but  it  in  no  partic- 
ular indicated  what  special  claims  were  infringed.  The  answer  was  equally 
general  in  its  denial&  It  also,  in  general  terms  and  without  any  specification; 
averred  that  a  disclaimer  was  necessary.  As  the  cause  proceeded,  the  com- 
plainants limited  their  issues  to  claim  1  of  the  patent  No  other  claim  was 
submitted  to  the  judgment  of  the  .court,  or  passed  on  by  it" 

The  defendant  objected  to  the  payment  of  costs,  as  no  disclaimer 
had  been  entered.  If  any  claim  of  the  patent  was  invalid,  according 
to  the  doctrine  of  O'Reilly  v.  Morse,  tihe  whole  patent  was  invalid 
without  a  disclaimer,  and  if  a  disclaimer  was  filed  the  complainant 
lost  his  costs.    The  court  said : 

'There  was  nothing  on  record  to  show  that  any  claims  in  the  patent  needed 
to  be  disclaimed  within  the  purview  of  those  provisions,  and  the  court  had 
not  been  asked  to  pass  on  any  claims  except  the  first  one,  even  if  it  could 
have  been  required  to  do  so  merely  for  a  matter  of  costs." 

The  final  decree  sometimes  does  not  mention  the  needed  disclaimer  ; 
but  it  is  made  necessary  by  the  statute,  and,  unless  it  is  seasonably 
entered,  the  complainant  may  lose  the  benefit  of  his  otherwise  suc- 
cessful litigation.  It  is  proper  to  notice  the  disclaimer  in  the  de- 
cree, and  to  require  its  filing  before  the  final  decree  is  entered. 

The  court  has  not  here  to  decide  if  a  defendant,  answering  to  a  bill 
of  complaint  which  is  specifically  limited  to  certain  claims  of  a  pat- 
ent, may  set  up  the  invalidity  of  other  claims  not  "in  suit,"  in  order 
to  escape  the  payment  of  costs.  The  statutes  seem  broad  enough  to 
admit  this  defense,  but  the  question  may  be  left  for  decision  when  it 
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arises.  In  the  case  at  bar  it  is  enough  to  hold  that  where  a  court 
finds  that  one  claim  sued  upon  is  invalid  and  another  claim  is  valid, 
so  that  the  complainant  obtains  a  decree,  he  is  yet  to  be  deprived  of 
costs  by  force  of  the  statute  as  interpreted  by  the  courts. 


OHAMBEiRIiATNB  ▼.  AMEBIGAN  LAW  BOOK  00. 

(Circuit  Court,  B.  D.  New  York.    August  4»  1906.) 

LiTEBABr  Pbopebtt— Action  fob  Infringement  of  Rights— Pbelimin art  In- 
junction. 

On  motion  for  a  preliminary  Injunction  to  reatrain  the  further  sale 
of  volumes  of  a  law  cyclopedia  containing  an  article  written  principally 
by  complainant,  in  a  form  and  with  annotations  Which  it  was  alleged 
would  cause  irreparable  injury  to  complainant's  reputation  as  a  law 
writer,  it  appeared  that  such  volumes  had  already  been  published,  copy- 
righted, and  extensively  sold  in  connection  with  others  of  the  series,  and 
that  complainant  had  recovered  a  judgment  At  law  for  damages  cover- 
ing, to  some  extent  at  least,  the  same  matters,  which  was  under  review 
in  an  appellate  court    Held,  that  the  injunction  should  be  denied. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  33,  Literary  Property. 
8  8.] 

In  Equity.     On  motion* for  preliminary  injunction. 

Frank  Harvey  Field  (Frank  Harvey  Field,  Ernest  H.  Wells,  and 
Howard  P.  Nash,  of  counsel),  for  complainant. 

William  B.  Hale  (Charles  N.  Judson,  of  counsel),  for  defendant. 

CHATFIELD,  District  Judge.  The  complainant  has  filed  a  bill 
asking  for  an  injunction  with  relation  to  an  article  published  by  the 
American  Law  Book  Company  in  the  Cyclopedia  of  Law  &  Procedure 
under  the  head  of  "Evidence."  This  article  is  contained  in  17  chap- 
ters, of  which  10  are  contained  in  volume  16  of  the  Cyclopedia,  and  the 
remaining  seven  are  contained  in  volume  17  of  that  publication.  The 
entire  article  bears  the  title  "Evidence,"  with  a  footnote  as  follows : 

"The  author  and  editor  of  particular  sections  are  indicated  in  a  footnote 
at  the  beginning  of  each  section.  The  entire  article  was  revised  and  edited  by 
Charles  C.  Moore  and  Wm.  Lawrence  Clark." 

At  the  head  of  chapters  1,  10,  and  11  is  the  title  of  the  chapter^ 
with  a  star  referring  to  a  footnote : 

"By  Charles  F.  Chamberlayne.  Revised  and  edited  by  Wm.  Lawrence 
Clark."  ♦ 

The  second,  third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth, 
twelfth,  and  thirteenth  chapters  have  a  star  reference  as  a  footnote: 

"By  Charles  F.  Chamberlayne.  Revised  and  edited  by  Charles  (X  Moore  and 
Wm.  Lawrence  Clark." 

The  fourteenth  chapter  has  a  star  footnote : 

"By  A.  S.  H.  Bristow.  Revised  and  edited  by  Charles  a  Moore  and  Win- 
Lawrence  Clark." 
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The  fifteenth  chapter  has  a  footnote : 

'*B7  Hlrain  Tbomaa  Revised  and  edited  by  Charles  O.  Moore  and  Wm. 
Lawrence  Clark." 

The  sixteenth  chapter  has  a  footnote : 

"By  Joseph  Walker  Magrath.  Revised  and  edited  by  Charles  a  Moore  and 
Wm.  Lawrence  Oark." 

The  seventeenth  chapter  has  a  footnote: 
"By  Charles  O.  Moore." 

The  allegations  of  the  bill  are  substantialljr  with  relation  to  the  mak- 
ing of  a  contract  under  which  the  complainant  performed  work  and 
wrote  substantially  the  greater  portion  of  the  article  "Evidence,"  and 
that  the  defendant,  with  intent  to  injure  the  complainant,  and  in  alleged 
violation  of  its  agreement,  caused  4  of  the  17  chapters  to  be  written 
by  persons  other  than  the  complainant,  and  then  printed  the  entire 
article,  consisting  of  the  17  chapters,  in  the  manner  above  set  forth. 
The  complainant  alleges  that  the  four  chapters  written  by  other  per- 
sons contained  a  different  treatment  and  different  propositions  of  law 
from  the  main  portions  written  by  the  complainant,  and  that  the  pub- 
lication of  the  four  chapters  in  one  general  treatise  damages  the  com- 
plainant as  a  writer  and  specialist  on  the  law  of  evidence;  that  the 
joining  of  the  names  of  the  editors  and  the  additional  writers  who  are 
alleged  to  be  not  writers  of  standard  reputation  upon  the  law  of  evi- 
dence deprives  the  coipplainant  of  credit  which  he  would  otherwise 
obtain,  and  places  him  in  the  class  of  the  other  writers,  to  his  injury. 
The  complainant  further  alleges  that  the  article  written  by  him  was  not 
"revised  and  edited"  any  more  than  the  other  subjects  throughout  the 
entire  cyclopedia  to  which  no  footnotes  with  relation  to  revising  and 
editing  were  appended,  and  that  the  manner  of  printing,  publishing,  and 
circulating  not  only  the  large  number  of  volumes  already  in  print,  but 
the  continued  issuance  of  the  volumes  in  question,  has  caused  and  will 
cause  great  and  irreparable  damage  to  the  reputation  and  fame  of  the 
complainant,  who  had  been  advertised  as  engaged  in  writing  the  ar- 
ticle for  the  purpose  of  this  book.  The  complainant  further  recites 
an  action  previously  tried  in  this  court  for  damages  between  these 
same  parties,  which  was  determined  in  favor  of  the  complainant,  and 
asks  relief  in  the  form  of  a  permanent  injunction  as  to  the  first  thir- 
teen chapters,  and  as  to  so  much  of  the  last  four  chapters  as  contain 
the  complainant's  name  with  others  as  joint  authors,  with  omission  of 
the  statement  of  revising  and  editing ;  and  also  demands  that  the  Ameri- 
can Law  Book  Company  be  required  to  set  forth  the  true  rights  and 
standing  of  the  complainant  as  sole  author  of  the  treatise  on  evidence, 
with  a  separate  statement  as  to  the  preparation  and  writing  of  the 
last  four  chapters,  and  the  issuance  of  those  four  chapters  under  a 
separate  title,  together  with  the  costs  of  the  action,  etc. 

The  complainant  has  moved  for  a  temporary  injunction  pending  the 
outcome  of  the  suit,  based  upon  the  complaint  and  affidavits  reciting  the 
particulars  of  tlie  above  transactions,  and  the  various  details  in  which  • 
he  alleges  the  four  chapters  written  by  other  persons  failed  to  carry  out 
the  scheme  and  theory  of  the  entire  article  as  planned  by  himself. 
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The  contract  on  which  the  action  at  law  previously  tried  was  based  is 
also  set  up,  and  certain  affidavits  of  publishers,  as  to  custom,  are  fur- 
nished, to  the  effect  that  no  publisher  or  editor  is  justified  in  adding 
to  or  changing^  the  essential  features  of  a  publication  of  this  character. 
A  .further  affidavit  is  presented  by  one  George  W.  Kirchwey,  Dean  of 
Columbia  University,  to  the  effect  that  previous  to  the  publication  of 
the  cyclopedia  in  question  he  had  never  heard  of  Charles  C.  Moore, 
William  Lawrence  Clark,  A.  S.  H.  Bristow,  Hiram  Thomas,  or  Joseph 
Walker  Magrath  as  writers  upon  the  subject  of  evidence,  that  these 
gentlemen  have  no  reputation  as  authorities  upon  that  subject,  and 
that  the  manner  of  printing  and  compiling  the  article  in  question  as 
published  has  caused  said  Kirchwey  in  his  educational  work  to  treat  the 
entire  article  as  a  digest  and  not  as  a  text-book  or  treatise.  The  de- 
fendant has  answered  these  affidavits  by  affidavits  of  some  of  the  same 
publishers,  to  the  effect  that  they  have  no  knowledge  of  the  methods 
of  writing  law  encyclopedias,  and  that  custom  does  not  control  in  the 
face  of  the  existence  of  a  definite  contract,  together  with  other  affi- 
davits, that  in  work  upon  encyclopedias  of  law  the  revising  editors 
make  changes,  and  exclude  and  include  portions  of  articles  in  some 
cases  without  Consultation  with  the  authors.  Another  affidavit  by  R. 
W.  Dumont  recites  a  large  portion  of  the  contentions  made  by  the 
defendant  in  the  action  at  law  recently  tried  in  this  court,  sets  up  the 
pleadings  in  a  third  action  previously  brought  in  this  court  for  an  in- 
junction prior  to  the  institution  or  trial  of  the  action  at  law,  which  has 
been  above  referred  to.  The  former  action  for  injunction  was  based 
upon  the  publication  of  the  first  10  chapters  of  the  article  in  volume  16 
of  the  cyclopedia,  and  resulted  in  a  denial  of  the  application  for  a  pre- 
liminary injunction  in  that  suit.  This  affidavit  also  recites  the  corre- 
spondence between  the  parties,  which  comprised  many  of  tlie  exhibits 
in  the  trial  of  the  action  at  law.  The  affidavit  also  includes  a  copy  of 
the  order  ultimately  dismissing  the  previous  application  for  a  perma- 
nent injunction  for  failure  to  prosecute  the  same,  and  the  decision  of 
the  Appellate  Division  of  the  New  York  Supreme  Court,  in  the  First 
Department,  in  an  action  brought  by  one  Jones,  a  law  writer,  against 
the  American  Law  Book  Company.  Affidavits  of  Wm.  Lawrence 
Clark,  A.  S.  H.  Bristow,  Hiram  Thomas,  and  Joseph  Walker  Magrath, 
and  that  of  Adeline  Sessions,  stenographer,  furnish  much  of  the  tes- 
timony and  statements  upon  which  the  action  at  law  in  which  damages 
were  awarded  to  the  complainant  was  determined.  The  affidavit  of 
William  B.  Hale  recites  the  various  actions  brought  by  the  complain- 
ant against  the  defendant,  and  also  sets  forth  from  the  record  of  the  ac- 
tion at  law,  the  charge  of  the  court,  the  rendition  of  a.  verdict,  and 
statements  as  to  the  t5cing  of  an  appeal  by  writ  of  error,  which  is  now 
pending  in  the  Circuit  Court  of  Appeals.  Upon  this  record,  the  issues 
of  the  proceedings  of  the  action  at  law,  and  the  ideas  of  the  court  with 
reference  thereto,  are  made  a  part  of  the  present  application  for  an  in- 
junction, and  are,  as  well,  urged  in  opposition  to  the  issuance  of  such 
an  injunction. 

It  is  difficult  to  separate  the  ideas  which  the  court  had  in  deter- 
mining the  amount  of  the  former  verdict  from  the  questions  presented 
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upon  this  record.  The  granting  of  this  preliminary  injunction  would, 
•  in  effect,  be  a  determination  upon  the  merits  of  this  action,  inasmuch 
as  the  theory  of  the  present  bill  in  alleging  irreparable  d^age  must 
necessarily  contemplate  a  continuing  injury  like  trespass  upon  the 
literary  property  of  the  defendant  in  an  unpublished  manuscript. 
If  the  complainant  is  entitled  to  a  preliminary  injunction  because  such 
continuing  trespass  exists,  if  the  publication  be  sold  in  its  present 
form,  the  court  would  necessarily  be  compelled  to  hold  that  the  same 
continuing  trespass  would  be  suiScient  to  entitle' the  complainant  to 
a  permanent  injunction  upon  the  issues,  inasmuch  as  the  affidavits 
substantially  raise  questions  of  law,  and  no  issues  of  fact  seem  to  be 
involved.  The  large  previous  issue  of  the  cyclopedia,  the  fact  that 
it  has  been  copyrighted  in  its  present  form,  and  the  difficulties  con- 
nected with  the  use  of  the  books  by  tliose  already  owning  copies,  the 
inconvenience  to  subsequent  purchasers  and  users  if  the  style  of  the 
book  be  changed,  or  the  reference  to  certain  parts  or  pages  be  made 
impossible — all  these  bear  against  the  issuance  of  an  injunction  by 
which  the  publication  of  the  cyclopedia  in  the  same  form,  so  far  as 
the  subject-matter  is  concerned,  might  be  interrupted.  It  is  true 
that  a  partial  injunction,  requiring  the  publishers  of  the  cyclopedia 
to  alter  the  form  of  the  headnotes,  classifications,  and  general  index, 
might  be  possible  and  might  afford  Mr.  Chamberlayne  relief  from 
the  injuries  which  this  court  found  upon  the  trial  of  the  action  at 
.  law,  and  because  of  which  its  verdict  was  rendered.  But  the  effect 
of  publication  and  copyrighting  has  intervened  since  the  trespass  con- 
sidered in  the  previous  action,  and  cannot  be  satisfactorily  determin- 
ed on  this  motion  and  at  this  time. 

There  is  also  a  serious  dispute  of  law  as  to  whether  the  verdict 
rendered  for  the  illegal  appropriation  of  Mr.  Chamberlayne's  literary 
property,  as  stated  by  the  court  in  its  verdict  to  have  been  estimated 
upon  an  assumption  that  the  publication  was  to  continue  in  its  present 
form,  would  prevent  any  further  recovery  of  damages,  if  further  use 
of  the  publication  were  made.  That  verdict  was  a  determination  of 
the  damages  suffered  by  Mr.  Chamberlayne  up  to  the  time  of  the 
suit,  and  was  in  the  nature  of  exemplary  damages,  inasmuch  as  no 
evidence  of  actual  damage  had  been  furnished  in  the  case,  and,  as 
was  said  by  the  court,  was.  estimated  up  to  the  time  of  the  verdict, 
with  the  thought  in  mind  that  the  company  might  or  might  not  be 
held  in  another  suit  subject  to  further  damage,  if  additional  injury 
should  be  inflicted.  It  is  apparent  that  it  was  not  intended  to  deter- 
mine that  $2,500  was  all  the  damage  which  could  be  recovered  at 
any  time,  if  it  should  be  subsequently  held  that  the  right  to  further 
damage  continued  after  the  rendition  of  such  verdict,  after  publica- 
tion, and  after  copyright.  Nor  was  it  determined  whether  or  not 
Mr.  Chamberlayne  had  the  right  to  claim  additional  damage,  pro- 
vided the  publication  should  be  continued  in  the  same  form,  and 
provided  a  court  should  hold  that  act  actionable.  If  Mr.  Chamber- 
layne can  .show  that  because  of  the  former  verdict,  or  for  any  other 
reason,  the  jurisdiction  of  a  court  of  equity  is  needed  in  order  to 
adjust  the  equities  between  the  parties,  and  prevent  a  wrong  that 
cannot  be  measured  in  pecuniary  damages,  that  matter  can  be  dis- 
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S)sed  of  on  final  argument  of  the  case  after  the  taking  of  testimony, 
ut  no  such  situation  is  shown  at  the  present  time,  and  pending  the 
determination  of  the  appeal  from  the  former  judgment,  'and  as  well 
pending  a  hearing  upon  the  testimony  which  may  be  offered  in  this 
suit,  it  would  seem  that  the  sale  of  so  many  of  the  defendant's  books 
as  may  be  disposed  of  in  that  interval  cannot  so  add  to  the  injury 
which  Mr.  Chamberlayne  claims  to  have  suffered  as  to  entitle  him 
now  to  an  injunction  stopping  the  publicatio|i  and  sale  of  the  cyclo- 
pedia as  a  whole,  or  compelling  withdrawal  from  sale  of  the  par- 
ticular volumes  or  portions  of  volumes  involved  in  this  action* 
The  motion  for  a  preliminary  injunction  must  be  denied. 


THE  HBNDRIOK  HUDSON. 
(District  Court,  S,  D.  New  York.    AprU  29,  1008.) 

1.  SRIPI'INO— LlABIUTT  OF  VESSEL  CAUSING   DANQEBOUB   SwKULS— iNJtTBT  TO 

Vessels  at  Pier. 

Vessels  usdng  a  dock  cannot  be  expected  to  so  manage  their  work  as 
to  receive  extraordinary  swells  without  harm,  and  a  vessel  making  such 
swells,  although  navigated  In  the  usual  manner,  Is  responsible  for  their 
effects  upon  innocent  vessels. 

[Bd.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  44,  Shipping,  f  345. 

Liability  of  vessel  for  injuries  caused  by  creation  of  swell,  see  note  to 
The  Asbury  Park,  78  C.  C.  A.  a] 

2.  Same. 

A  steamship  passing  up  the  Hudson  river  at  her  usual  speed  of  16 
mUes  an  hour,  and  creating  such  swells  on  passing  a  pier  that  men  un- 
loading  scows  thereat  were  obliged  to  stop  work  for  fear  of  being  knock- 
ed overboard,  held  liable  for  injury  caused  thereby  to  one  scow  lying 
nearest  to  the  shore,  with  little  water  under  her  and  partly  loaded  with 
stone,  by  being  pounded  on  the  bottom  with  such  force  as  to  start  her 
seams. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  44,  Shipping;  |  845.] 

In  Admiralty. 

Foley  &  Martin,  for  libellant. 

Olcott,   Gruber,   Bonynge  &  McManus   and  Harring^wi  Putnam, 
for  claimant. 

ADAMS,  District  Judge.  Edward  Reilly,  the  owner  of  the  scow 
Prosperity,  brought  this  action  to  recover  the  damages  alleged  to 
have  been  'caused  by  the  swells  of  the  steamboat  Hendripk  Hudson, . 
while  passing  the  scow,  then  discharging  a  portion  of  her  load  of 
stone,  at  the  foot  of  158th  street.  North  River,  on  the  118th  day  of 
August,  1907.  It  was  alleged  by  the  libellant  that  the  scow  was  in 
all  respects  strong  and  seaworthy,  was  properly  moored,  and  that  the 
steamer  when  going  up  the  river  at  an  excessive  and  dangerous  rate 
of  speed,  caused  great  suction  and  extraordinary  swells  which  lifted 
the  scow  and  caused  her  to  strike  violently  against  the  bottom  of  the 
river  and  the  dodc  where  she  lay,  whereby  the  seams  of  the  scow 
were  opened  and  she  was  otherwise  seriously  damaged.  Faults  were 
alleged:     (1)  in  proceeding  at  a  high  and  dangerous  rate  of  speed, 
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(2)  in  passing  too  close  to  the  Prosperity,  (3)  in  not  stopping  or  slow- 
ing down  when  passing  craft  moored  along  the  shore,  (4)  in  failing 
to  appreciate  the  treasonable  effect  of  her  speed  and  motion  through 
the  water  at  the  place  and  (6)  in  failing  to  take  reasonable  precau- 
tions to  avoid  such  an  occurrence  as  described. 

The  answer  of  the  steamer  required  proof  as  to  the  ownership  of 
the  scow,  denied  that  she  was  staunch  and  seaworthy  and  alleged  on 
the  contrary  that  she  was  old,  rotten,  leaky  and  unseaworthy,  required 
proof  of  her  location,  denied  that  she  was  properly  moored,  denied 
that  the  steamer  passed  the  location  described  at  an  excessive  and 
dangerous  rate  of  speed,  denied  that  she  caused  extraordinary  swells 
or  that  any  from  the  steamer  caused  the  scow  to  strike  violently  against 
the  bottom  or  the  dock  where  she  lay,  whereby  her  seams  were  opened, 
or  that  she  was  thereby  damaged;  the  answer  alleged  that  the  scow, 
in  addition  to  being  rotten  and  unseaworthy,  was  negligently  and  im- 
properly fastened  and  that  the  place  where  she  lay  was  not  a  proper 
or  safe  place  for  the  scow  to  be  moored  or  fastened;  it  was  further 
alleged  that  the  steamer  passed  the  place  at  a  reasonable  speed  and 
in  a  careful  and  proper  manner  and  in  such  a  way  as  to  do  no  dam- 
age to  boats  which  she  passed,  or  which  were  properly  moored  or 
fastened  at  the  docks,  and  that  the  scow  was  damaged  through  neg- 
ligence on  the  libellant's  part. 

The  testimony  shows  that  the  boat  was  about  10  years  of  age  and 
in  good  condition.  Her  usual  spring  overhauling  had  been  somewhat 
delayed  and  nothing  had  been  done  in  the  way  of  caulking  and  over- 
hauling since  November,  1906 ;  but  before  she  encountered  the  swells, 
which  are  the  subject  of  this  action,  she  leaked  so  little  that  it  was 
unnecessary  to  pump  her  daily.  By  a  survey,  held  on  the  20th  of 
August,  following  the  accident,  it  was  found  that  the  oakum  had 
worked  out  of  the  sides,  ends  and  bottom  and  the  scow  was  leaking 
badly. 

The  Prosperity  was  a  rectangular  wooden  scow  with  a  level  deck 
and  vertical  sides  with  inclined  overhanging  ends,  rising  on  a  sloping 
angle  from  a  flat  bottom.  She  was  about  100  feet  long,  31  feet  beam, 
with  10  feet  depth  of  hold.  Her  whole  load  was  carried  on  deck 
and  kept  in  place  by  bulkheads  at  each  end,  forming  a  cargo  box 
about  75  feet  long  and  29  feet  inside  width.  Her  ordinary  load  was 
from  470  to  500  yards,  weighing  about  500  gross  tons.  On  this  oc- 
casion she  was  loaded  with  a  cargo  of  about  380  yards  of  broken 
stone  of  which  100  yards  were  to  be  delivered  at  158th  street.  When 
she  reached  there;,  she  was  at  first  placed  on  the  outside  of  a  sand  scow 
lying  fastened  to  the  south  side  of  the  wharf  and  remaided  there  for 
several  days,  probably  the  8th,  9th  and  10th  of  August.  On  the  11th, 
she  was  moved  around  to  the  north  side,  where  she  lay  through  the 
night  outside  of  another  barge,  and  she  obtained  a  discharging  berth 
the  next  morning  by  lying  in  a  diagonal  position,  her  bow  in  toward 
the  shore  and  the  stern  outside  of  another  barge.  The  tidal  current 
commenced  to  run  flood  about  5  o'clock.  She  was  thus  made  fast 
and  commenced  discharging,  and  was  only  partially  finished  when  the 
accident  happened.  There  were  6  other  vessels  fastened  to  the  pier 
at  the  time. 
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The  wharf  was  a  solid  structure  toward  the  shore  but  supported 
by  piles  on  the  outer  end  for  about  half  its  length.  There  was  no 
bulkhead.  The  river  bottom  gradually  shelved  as  it  neared  the  shore 
and  there  was  very  little  water  over  the  bottom  there  at  low  tide. 
At  the  time  of  this  accident  it  appears  by  the  records  of  the  city  dock 
department,  and  this  pier  belonged  to  the  city,  that  immediately  next 
to  the  pier  there  were  depths  varying  from  1  foot  at  the  top  of  the 
mud,  which  covered  the  bottom,  nearly  inshore,  to  31  feet  at  the  end 
of  the  wharf.  Such  depth  increased  outward  from  the  shore,  slight- 
ly at  the  iiiner  part,  but  quite  noticeably,  to  43  feet,  at  a  point  op- 
posite the  end  of  the  wharf.  The  first  berth,  the  outside  one,  covered 
a  space  of  about  100  feet  and  at  the  inner  end,  there  was  a  depth  of 
15  feet  next  to  the  wharf  and  16  feet  about  25  feet  out  therefrom. 
It  was  in  this  instance  occupied  by  the  barge  Bourne  No.  3.  The  next 
berth,  partly  occupied  by  the  Prosperity,  was  largely  over  ground, 
which  was  intended  to  be  dredged  out  for  the  purpose  of  making  an- 
other berth  but  at  the  time  was  in  the  original  condition.  It  com- 
menced with  the  said  respective  depths  of  15  and  16  feet  and  ran  at' 
the  inner  end,  100  feet  nearer  the  shore  line  to  2  and  3  feet.  The  rise 
and  fall  of  the  tide  was  about  4i/^  feet,  so  that  at  high  tide,  11  o'clock, 
there  would  be  over  the  respective  points  of  the  inner  berth  at  the 
outer  end  6I/2  and  7i/^  feet,  according  to  the  depths  given.  The  mas- 
ter of  the  Prosperity  said,  however,  that  when  he  went  to  the  berth, 
his  boat  was  drawing  9  feet  amidships.  He  could  not  give  the  depths 
elsewhere  but  said  that  probably  she  drew  7i^  feet  at  the  bow,  the 
inner  end ;  that  he  went  into  the  berth,  about  7 :15  o'clock  and  shortly 
afterward  by  sounding  with  a  pole  he  found  8  or  9  feet  under  his 
bow,  distant  about  40  feet  from  a  place  farther  in-  toward  shore  where 
he  found  4  feet;  that  he  had  plenty  of  water  when  he  went  there. 
Under  this  very  conflicting  testimony,  it  is  impossible  to  reach  any 
definite  conclusion  as  to  the  depth  of  water  in  which  the  boat  was 
lying.  That  she  was  there  in  the  position  described,  however,  is  shown 
by  the  statements  of  other  witnesses,  particularly  from  the  Bourne 
No.  3,  but  it  does  not  appear  from  any  testimony  except  her  own  mas- 
ter's that  she  pounded  on  the  bottom.  There  was  apparently  enough 
water  to  float  her  when  she  was  pulled  into  the  position  in  which  she 
lay,  and  the  depths  given  by  the  city  engineer's  diagram  must  be  dis- 
regarded. The  account  of  the  depths  of  water  where  she  lay  given  by 
the  master  of  the  vessel  is  not  entirely  consistent- or  satisfactory  but 
when  it  is  considered  that  she  was  seen  by  other  witnesses  to  be  seri- 
ously affected  by  the  swells  of  the  Hudson,  I  think  that  must  be  deem- 
ed conclusive.  The  Prosperity  was  the  only  one  of  the  several  boats' 
lying  at  the  pier  which  claimed  to  have  received  injury  at  the  time 
but  that  is  explained  by  her  location  at  a  place  where  she  was  sub- 
jected to  being  raised  by  the  swells,  and  when  the  water,  or  some  por- 
tion of  it,  being  taken  from  under  her  by  the  suction.  It  was  said  by 
the  libellant's  witnesses  that  the  swells  were  6  to  8  feet  high,  but  that 
cannot  be  credited  as  such  waves  would  have  gone  over  the  wharf 
and  there  is  no  evidence  to  show  that  such  a  state  of  affairs  existed. 
The  height  of  the  waves  was  doubtless  considerably  less  than  the 
estimate  but  the  evidence  is  sufficient  to  establish  that  dangerous  ones 
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were  created  and  that  the  barge  suffered  from  them  by  being  pounded 
on  the  bottom;  surged  back  and  forth,  with  some  slight  damage  from 
contact  with  the  pier,  and  her  lines  stretched,  notwithstanding  any 
obstruction  which  might  have  been  offered  by  the  wharf  or  the  out- 
side boat. 

The  testimony  of  Mr.  Kirby  was  particularly  relied  upon  by  the 
claimant,  who  said  he  observed  that  the  swells  of  the  Hudson  scarcely 
moved  boats  lying  at  the  pier.  This  witness  was  a  very  competent 
naval  architect,  who  designed  the  Hudson  for  spe6d  and  with  a  view 
of  creating  the  least  swells  possible  and  doubtless  was  successful  in 
a  degree  in  the  latter  respect.  He  certainly  was  as  to  speed,  because 
it  appeared  that  the  Hudson  ordinarily  made  at  least  16  miles  an  hour, 
as  she  was  doing  in  this  instance,  notwithstanding  stoppages  at  vari- 
ous landings  on  the  river.  He  was  called  as  a  witness  after  having 
made  certain  observations  on  the  17th  of  October,  1907,  when  he 
measured  the  height  of  the  swells  the  steamer  made  at  the  pier  and 
he  said  that  they  were  "exactly  eight  inches."  They  were  much  higher 
than  that  in  this  case,  sufficiently  so  to  be  dangerous  to  a  vessel  lying 
as  the  Prosperity  was,  with  not  very  much  water  under  her.  Mr. 
Kirby  also  said  that  the  people  working  on  (at)  the  pier  paid  no  at- 
tention to  the  waves  made  the  day  he  took  his  observations.  The  tes- 
timony of  the  men  working  on  the  Bourne  No.  3  was  that  when  the 
swells  from  the  Hudson  came  in  on  the  12th  of  August,  they  were 
obliged  to  stop  working  for  fear  they  would  be  knocked  overboard, 
a  very  different  state  of  affairs  from  that  which  existed  when  Mr. 
Kirby  ascertained  his  facts. 

It  is  urged  that  the  Hudson  was  operated  in  a  reasonable  everyday 
manner,  the  same  as  in  the  last  two  seasons  of  1906  and  1907,  upon 
the  same  time  schedule  as  had  been  long  used  by  the  steamers  of  the 
line  and  no  accident  followed,  and  liability  should  not  result- from  the 
accident  in  this  case  as  the  Prosperity  was  placed  in  a  precarious  posi- 
tion and  she  was  the  only  vessel  at  the  wharf  claiming  to  have  re- 
ceived any  injury  from  the  swells  on  this  occasion.  It  does  not  ap- 
I>ear,  however,  that  such  operation  was  not  attended  by  the  creation 
of  dangerous  swells  but  rather  the  contrary.  It  is  true  that  the 
Prosperity's  position  was  somewhat  different  from  that  of  the  other 
boats  at  the  pier  but  it  was  necessarily  so  taking  the  facilities  for  dis- 
charging there  into  consideration.  It  can  not  be  expected  that  vessels 
will  so  manage  their  work,  as  to  receive  extraordinary  swells  without 
harm.  The  vessel  making  such  swells  is  responsible  for  their  effects 
upon  innocent  vessels. 

The  case  of  The  Daniel  Drew,  13  Blatchf.  623,  Fed,  Cas.  No.  3,565, 
cited  by  the  claimant,  can  not  now  be  regarded  as  an  authority  for  a 
different  rule.  The  more  recent  authorities  (The  Drew  [D.  C]  22 
Fed.  852;  The  Majestic,  48  Fed.  730,  1  C.  C.  A.  78;  The  Asbury 
Park  [D.  C]  138  Fed.  617,  affirmed  142  Fed.  1037,  71  C.  C.  A.  684; 
Id.  [D.  C]  138  Fed.  925 ;  Id.  [D.  C]  144  Fed.  653 ;  The  Hendrick 
Hudson  [decided  February  28,  1908]  159  Fed.  581)  impose  a  greater 
degree  of  care  upon  vessels  which  cause  swells  than  was  required  in 
the  Drew  Case. 

Decree  for  the  libellant,  with  an  order  of  reference. 
163  F.— 55 
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HEFNER  T.  AMERICAN  TUBE  &  STAMPING  00. 

(District  CJourt,  S.  D.  New  York,    ^y  28»  1908.) 

OoBPOBATioNS— Service    on     Nonresident    Corpoeation— Resident     Sales 
Agent. 

A  sales  agent,  acting  In  New  York  for  a  foreign  oorporation,  is  not 
a  person  upon  whom  process  can  be  served  in  a  suit  in  wWch  the  cor- 
poration is  sought  to  be  held  liable  as  consignee  of  a  cargo  to  be  delivered 
in  another  state,. in  a  transaction  with  which  such  agent  had  no  connec- 
tion. 

[Ed.  Note. — Service  on  foreign  corporations,  see  notes  to  Eldred  v. 
American  Palace  Car  Co.,  45  C.  C.  A.  a ;  Cella  Commission  Co,  v.  Bohlin- 
ger,  78  C.  0.  A.  473.] 

In  Admiralty.    On  motion  to  set  aside  service, 

Peter  S.  Carter,  for  libellant. 
Hastings  &  Gleason,  for  respondent 

ADAMS,  District  Judge.  This  action  was  brought  by  Henry  Hef- 
ner, as  master  and  owner  of  the  barge  Elizabeth  H.  Gross,  to  recover 
from  The  American  Tube  &  Stamping  Company  the  freight  and  de- 
murrage alleged  to  be  due  by  reason  of  the  failure  of  the  respondent 
to  fulfil  its  contract  made  with  the  libellant  to  pay  the  amount,  $324.92, 
agreed  upon  as  in  compromise  and  in  settlement  of  the  claim  arising 
from  the  said  failure  in  the  delivery  of  the  cargo  at  Bridgeport,  Con- 
necticut, after  transporting  it  from  St.  George,  Staten  Island. 

Upon  the  libel  being  filed  process  was  duly  issued  and  delivered  to 
the  marshal,  who  on  the  19th  of  May,  1908,  filed  his  return  alleging: 

"I  hereby  certify,  That  on  the  14th  day  of  May,  1908,  at  the  City  of  New 
York,  in  my  district,  I  served  the  within  citation  upon  the  withln-named 
respondent  The  American  Tube  and  Stamping  Company  by  exhibiting  to 
George  Damerel,  as  N.  Y.  Sales*  Agent  of  said  Company  at  #100  Broadway, 
N.  Y.  the  within  original,  and  at  the  same  time  leaving  with  him  a  copy 
thereof." 

The  process  was  returnable  on  the  said  19th  of  May,  and  when 
called,  the  respondent  filed  a  special  appearance  objecting  to  the  ju- 
risdiction of  the  court  and  moved  to  set  aside  "the  attempted  service 
of  the  citation." 

The  question  presented  is  whether  the  service  described  in  the  mar- 
shal's return  is  sufficient  to  authorize  a  retention  of  the  action. 

The  respondent  also  filed  an  affidavit  dated  May  18,  1908,  alleging 
as  follows: 

"George  Damerel  being  duly  sworn,  deposes  and  says  that  he  now  is  and 
was  at  all  times  hereinafter  stated  an  employee  of  the  American  Tube  and 
Stamping  Company  and  that  he  is  not  now  and  never  has  been  a  director  or 
officer  of  The  American  Tube  and  Stamping  Company  and  that  his  sole 
connection  therewith  has  been  that  of  employee. 

That  on  the  14th  day  of  May,  1908,  deponent  was  served  with  the  citation 
or  paper  hereto  annexed. 

That  on  the  14th  day  of  May  when  the  said  paper  was  attempted  to  be 
served  upon  deponent  deponent  informed  the  person  who  attempted  to 
make  such  service  that  he  had  no  authority  to  accept  any  papers  on  behalf 
of  The  American  Tube  and  Stamping  Company  and  that  he  refused  to  ac- 
cept the  said  paper  and  the  paper  was  allowed  to  fall  on  the  floor  and 


Digitized  by 


Google 


HEFNER  V.  AMERICAN  TUBE  A  STAMPING  CO.  867 

the  person   who  attempted  to  make  such  service  left  the  office,   the  said 
paper  still  remalnlDg  on  the  floor." 

The  libellant  filed  an  opposing  affidavit,  dated  May  21,  1908,  alleg- 
ing as  follows : 

"Peter  S.  Carter,  being  duly  sworn,  deposes  and  says:  That  he  is  the 
proctor  of  record  for  the  above  libellant;  that  he  has  read  the  affidavit 
of  George  Damerel  herein,  asserting  that  he  Is  neither  a  director  or  officer, 
but  an  employee  of  the  respondent  company,  but  does  not  state  what  hla 
duties  are  as  such  employee,  and  that  being  the  case  it  is  presumed  in 
law  that  as  he  is  known  as  *N.  Y.  Manager'  (as  set  forth  below)  he  performs 
the  duties  as  such;  and  that  the  above  assertion  of  the  said  Damerel  has 
no  bearing  upon  this  service,  as  it  is  not  necessary  even  under  the  Oode  of 
Civil  Procedure  for  a  person  to  be  either  a  director  or  officer,  but  that  an 
employee,  to  wit:  the  managing  agent,  can  be  served,  and  that  the  decisions 
show  that  employees,  not  known  as  managing  agents,  but  performing  duties 
coming  under  the  designation  of  managing  agent,  from  the  nature  of  their 
•duties  can  be  served;  and  the  decisions  of  the  United  States  Courts  show 
that  any  person  performing  any  responsible  duties  is  a  proper  person  to  be 
served. 

Deponent  further  says:  That  the  respondent  company's  name  is  inserted 
in  *The  Trow  (formerly  Wilson's)  Co-partnership  and  Corporation  Directory 
of  the  Boroughs  of  Manhattan  and  The  Bronx,  City  of  New  Tork,'  published  < 
March,  1904,  under  the  following  title:  'Am.  Tube  &  Stamping  Co.  (Bridge- 
port, Ct.)  (George  Damerel,  N.  Y.  Manager),  268  B'way;'  and  in  the  same 
Directory  for  1907  and  1908  the  respondent  company's  name  Api^sLrs  the 
same  way,  excepting  the  address  which  Is  '100  B'way'  (the  Directories  for 
1906  and  1906  not  being  seen  by  deponent).  And  in  the  Telephone  Directory, 
issued  February  Ist,  1908,  the  respondent's  name  appears  as  follows:  'Amer. 
Tube  &  Stamping  Co.  100  Bway.  1370  Rector.' 

Deponent  'further  says:  That  before  the  filing  of  the  libel  or  the  service 
of  the  citation  by  the  Marshal,  he  wrote  to  the  Secretary  of  the  State  of 
New  York  to  ascertain  if  any  person  had  been  designated.  In  accordance 
with  Section  432  of  the  Code  of  Civil  Procedure  of  the  State  of  New  York,  to 
accept  service  of  papers  on  behalf  of  the  respondent,  and  in  reply  deponent 
received  from  John  S.  Whalen,  Esq.,  Secretary  of  State,  of  the  State  of 
New  York,  a  letter  stating:  *I  find  no  such  designation  by  said  corporation 
on  file  in  this  office,'  which  letter  deponent  annexes  to  this  affidavit  and 
makes  the  same  a  part  hereof. 

Deponent  further  says:  That  the  citation  served  on  said  George  Damerel 
was  properly  served  for  the  reason  herein  above  stated,  and  that  his  du- 
ties in  said  respondent  corporation  are  such  as  are  performed  by  persons 
classed  under  the  designation  of  'managing  agent';  and  that  under  the 
United  States  decisions  the  service  was  proper,  regardless  of  the  designation 
'managing  agent,'  or  those  coming  under  that  designation.  That  accompany- 
ing this  affidavit  is  deponent's  'Memorandum  on  Behalf  of  the  liibellant,' 
giving  the  United  States  decisions  and  the  State  of  New  York  decisions,  bear- 
ing out  deponent's  contention. 

Deponent,  therefore,  prays  that  the  application  to  dismiss  the  citation 
on  the  grounds  that  the  said  George  Damerel  is  not  the  proper  person  on 
whom  the  citation  should  be  served,  as  he  does  not  represent  the  respondent, 
be  denied,  and  the  respondent  directed  to  appear  and  answer  the  libel." 

It  appears  from  the  libel  that  the  cargo  of  the  boat  was  shipped  at 
St.  George  under  a  contract  made  with  the  Robinson,  Baxter,  Dissos- 
way  Towing  and  Transportation  Company  of  the  Borough  of  Manhat- 
tan, for  transportation  and  delivery  to  the  respondent  at  Bridgeport, 
and  the  cause  of  action  arises  out  of  a  breach  of  the  contract  of  de- 
livery, the  respondent  being  the  consignee. 

I  fail  to  see  how  the  court  obtained  jurisdiction  of  the  matter.  The 
return  shows  that  the  person  upon  whom  the  citation  was  served'  was 
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the  "sales  agent"  of  the  respondent,  without  apparent  authority  to 
otherwise  represent  it  and  without  connection  of  any  kind  with  this 
transaction.  To  bring  a  foreign  corporation  here  to  defend  an  action 
of  this  character  seems  to  me  to  be  without  warrant.  It  is  urged 
that  the  respondent  has  not  complied  with  certain  New  York  Statutes 
relating  to  the  proof  to  be  filed  before  a  certificate  of  incorporation  is 
granted,  the  payment  of  a  license  tax,  and  the  ability  to  sue  (Laws  N.  Y. 
1895,  p.  450,  c.  672,  §•  16;  Laws  1901,  p.  1365,  c.  558,  §  181;  Code 
Civ.  Proc.  N.  Y.  §  1779),  but  it  does  not  appear  how  such  fact  aids 
the  Hbellant. 

The  respondent's  motion  is  granted. 


ELDER  DEMPSTER  S.  S.  CO.,  Limited,  v.  EARN  LINE  S.  S.  CO. 

(District  Court,  S.  D.  New  York.    May  16,  lOOa) 

Shipping— Lay  Days— Dispatch  Money. 

Where  by  the  terms  of  a  charter  party  the  lay  days  for  discharging 
were  to  commence  24  hours  after  the  vesseVs  entry  at  the  custom  house, 
but  both  parties  were  ready  and  the  discharge  commenced  Immediately 
.  after  her  entry,  for  the  purpose  of  computing  dispatch  money  earned 
under  the  charter  the  lay  days  commenced  at  the  time  the  discharge 
actually  begun. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  toI.  44,  Shipping,  M  690- 
692.] 

In  Admiralty. 

Ralph  J.  M.  Bullowa,  for  libellant 
Horace  L.  Cheney,  for  respondent. 

ADAMS,  District  Judge.  This  action  was  brought  by  the  Elder 
Dqmpster 'Steamship  Company,  Ltd.,  against  the  Earn  Line  Steamship 
Company  to  recover  the  sum  of  $101.70,  alleged  to  be  due  by  reason 
of  an  excess  deduction  of  that  sum  by  the  respondent  as  despatch 
money.  The  respondent  excepted  to  the  libel  on  the  ground  that  it 
did  not  state  a  cause  of  action. 

The  libel  alleged : 

"Third:  On  or  about  the  26th  day  of  November,  1907,  In  the  City  of  New- 
York,  a  charter  party  In  writing  was  concluded  between  Daniel  Bacon,  agent 
for  the  libellant  and  the  Earn  Line  Steamship  Company.  Said  charter  party 
provided  for  the  freighting  and  chartering  of  the  Steamship  Memnon  or  sub- 
stitute for  the  carriage  of  a  cargo  of  coal  from. the  port  of  Philadelphia,  or 
Baltimore,  or  Newport  News  to  Havana,  Cuba. 

Said  charter  party  contained  among  other  clauses  the  following: 

*5.  It  Is  agreed  that  the  lay  days  for  loading  and  discharging  shall  be  aa 
follows,  steamer  to  take  her  turn  In  loading,  as  castomaiy,  and  cargo  to  ba 
loaded  with  customary  despatch. 

Consignees  to  receive  cargo  at  port  of  discharge  at  the  rate  of  not  less  than 
400  tons  of  coal  i)er  running  day,  Sundays  and  Legal  Holidays  excepted.  Lay 
days  at  port  of  discharge  to  commence  twenty  four  hours  after  Steamer'0 
entry  at  Custom  House,  and  steamer  to  work  at  night,  if  required. 

6.  Steamer  to  pay  charterers  or  their  agents  despatch  money  at  the  rate  of 
five  cents  United  States  gold  per  net  register  ton  per  day  for  each  lay  day 
not  UbcJ  at  discharging  port 
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T.  Also,  that  for  each  and  every  day's  detention  by  default  of  said  party 
of  the  second  part,  or  Agent,  ten  cents  U.  S.  gold  per  net  register  ton  per  day, 
day  by  day,  shall  be  paid  by  said  party  of  the  second  part,  or  Agent,  to  the 
said  party  of  the  first  part,  or  Agent.* 

A  copy  of  said  charter  party  Is  hereby  referred  to,  marked  'Exhibit  A*  and 
Is  made  part  hereof. 

Fourth:  Thereafter  the  Steamship  Adonl  was  substituted  in  place  of  the 
-Memnon  and  loaded  4633  tons  of  coal  In  accordance  with  the  provisions  of 
the  aforesaid  charter  party  and  proceeded  to  the  port  of  Havana  and  arrived 
at  said  port  on  the  27th  day  of  December  at  8:30  A-  M.  and  was  entered  at 
the  Custom  House  and  commenced  to  discharge  her  cargo  on  December  27th, 
1907  at  10  A.  M.  and  completed  the  discharge  of  the  cargo  on  the  31st  day 
of  December  at  3  P.  M. 

Fifth:  The  discharge  of  the  Adonl  occupied  In  all  3  working  days  and  5 
hours. 

Sixth:  The  respondent,  under  the  provisions  of  the  Charter  party  afore- 
said was  entitled  to  11  working  days  and  14  hours  for  the  discharge  of  the 
cargo  of  coal  and  was  entitled  to  $101.70  despatch  money  for  each  day  not 
occupied  in  the  discharge  of  cargo. 

Seventh:  The  respondent.  In  making  payment  of  freight  deducted  $953.44 
for  9  days  and  9  hours  despatch  money  instead  of  $851.74  for  8  days  and  9 
hours  despatch  money  which  respondent  was  entitled  to  deduct,  making  an 
over  deduction  of  $101.70  which  has  been  demanded  of  the  respondent  and 
payment  of  the  same  has  been  refused." 

It  appears  that  3  days  and  5  hours  were  occupied  in  discharging. 
The  charterer  was  entitled  to  11  days  and  14  hours  for  that  purpose 
and  the  respondent  in  paying  freight  deducted  9  days  and  9  hours. 
The  libellant  claims  that  it  was  entitled  to  deduct  for  8  days  and  6 
hours  only. 

The  contract  provided  that  lay  days  should  commence  24  hours  after 
the  steamer's  entry  at  the  Custom  House,  if  required.  The  respond- 
ent contends  that  the  lay  days  commenced,  therefore,  on  December 
28th  at  10  a.  m.  The  libellant  contends  that  while  the  charterer  was 
not  obliged  to  commence  unloading  on  December  27,  yet  as  it  actually 
did  commence  on  that  day,  it  must  be  considered  as  a  lay  day. 

The  libellant's  view  seems  to  be  correct  and  sustained  by  the  au- 
thorities—The Cyprus  (C.  C.)  20  Fed.  144;  The  Katy,  L.  R.  Prob. 
Div.  1895,  56 ;  Leary  v.  Talbot  (C.  C.  Appeals,  2d  Circuit,  April  14, 
1908)  160  Fed.  914.    In  the  latter  case,  it  was  said: 

"The  vessel  reported  on  October  17  at  11  A.  M.  and  under  the  rule,  the 
charterers  were  entitled  to  one  full  calendar  day  in  which  to  furnish  a  berth, 
which  would  have  given  them  until  the  morning  of  October  19,  a  calendar 
day  extending  from  midnight  to  midnight  Lnw^s  N.  Y.  1892,  p.  1491,  c.  677,  S 
27.  In  point  of  fact  the  discharge  began  on  the  morning  of  October  18,  so  that 
lay  days  should  be  calculated  from  that  time.    ♦    •    ♦  " 

A  contrary  view  seems  to  have  been  taken  in  Earn  Line  Steamship 
Co.  v.  Ennis  (D.  C.)  157  Fed.  941,  but  no  authorities  are  cited  there, 
and  it  seems  to  me  that  those  cited  above  should  be  followed.  One 
lay  .day  was,  therefore,  not  used  and  it  results  that  the  despatch  money 
sought  to  be  recovered  belongs  properly  to  the  libellant  and  should  be 
allowed. 

The  exception  is  overruled. 
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MILLE31  V.  AHRENS  et  al. 

(Circuit  Court,  N.  D.  West  Virginia.    September  8,  lOOa) 

No.  583. 

1.  Pabtnebship  —  FiBM  Real  Bstatb  —  Quiktinq  Titlb— Suit  to  Set  Aside. 

Deeds— Paeties. 

a  tract  of  land  conveyed  to  two  or  more  persons  as  Indlylduals  Is  not 
held  by  them  as  a  partnership,  but  as  tenants  in  common;  and  the  fact 
of  an  agreement  between  them  to  hold  and  use  the  land  as  a  partnership 
does  not  render  it  necessary  that  a  suit  to  set  aside  the  conveyance  to 
them  should  be  brought  against  them  as  partners. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.  vol.  38,  Partnership,  §§ 
104,  105.] 

2.  Wills— Devise  to  Chubch  Oobpobatiow— Validitt— Statutoet  Restbic- 

noN— PuBuo  Policy— Ratifioatiow— Estoppel. 

A  devise  to  a  church  corporation  of  real  estate  which  It  was  prohibited 
from  taking  or  holding  by  the  laws  of  tfie  state  was  invalid  and  void  as 
against  public  policy,  and  no  act  of  ratification  by  a  person  adversely  in- 
terested could  estop  him  from  contesting  its  validity,  or  render  it  en- 
forceable in  the  courts. 

8.  Same— Natube  and  £2lement&— Pbejttdioe  to  Pebson  Setting  up  Estop- 
pel. 

A  testator  devised  lands  in  another  state  to  a  trustee  for  a  church 
corporation,  which  devise  was  void  under  the  laws  of  the  state  where 
the  land  was  situated.  An  heir  at  law  commenced  a  suit  to  set  aside  the 
will;  and  pending  such  suit  the  trustee  who  had  sold  certain  of  the  lands 
to  defendants  deposited  the  proceeds  in  court.  Complainant's  mother, 
who  was  residuary  legatee  and  devisee  under  the  will,  was  not  a  party 
to  such  suit,  but,  a  settlement  having  been  agreed  upon  between  the 
trustee  and  the  contestant,  she  and  complainant,  who  had  at  the  time 
no  knowledge  of  the  invalidity  of  the  devise,  were  induced  to  Join  in  a 
petition  asking  that  the  will  and  the  devise  be  sustained,  and  the  pro- 
ceeds of  the  lands  distributed,  in  the  belief  that  they  had  no  interest  in 
such  proceeds.  Held,  that  the  Joining  in  such  petition  did  not  estop  them 
from  maintaining  a  suit  to  recover  the  lands  under  the  residuary  devise 
as  against  defendants,  who  were  in  no  manner  influenced  or  prejudiced 
thereby. 

4.  Religious  Societies  —  Qapacity  to  Aoquibs  and  Hold  Pbopbbty— West 
ViBGiNiA  Statute. 

The  statute  of  West  Virginia  (Code  1906,  S§  2600,  2613)  which  prohibits 
any  church  organization  from  taking  or  holding  real  estate,  except  to  an 
amount,  and  for  the  specific  purposes  enumerated,  cannot  be  evaded  by 
devising  real  estate  to  a  trustee  for  a  church  to  be  by  him  sold  for  its 
benefit,  and  the  fact  that  the  trustee  has  by  a  sale  converted  the  realty 
into  personalty  will  not  validate  the  trust,  or  render  it  enforceable  in 
equity. 
&  Taxation— Fobfeitube  of  Liand— Failube  to  List  Land. 

Lessees  of  land  in  West  Virginia,  who,  while  in  possession  under  such 
lease,  obtained  a  conveyance  of  the  land  to  themselves  from  a  trustee  to 
whom  a  void  devise  of  the  same  was  made  by  the  lessor,  and  caused  the 
title  to  be  transferred  to  their  names  on  the  record,  and  who  did  not  after 
the  death  of  the  lessor  attorn  to  the  true  owners  for  the  rent,  cannot  in- 
voke the  state  statute  forfeiting  the  land  to  the  state  because  not  en- 
tered on  the  land  books  and  assessed  in  the  name  of  the  true  owner  dur- 
ing a  period  of  five  years,  in  a  suit  for  the  cancellation  of  their  deed  to 
defeat  the  title  of  such  owner,  to  whose  benefit  the  payment  of  taxes  by 
them  inured. 

[Ed.  Note. — ^Forfeiture  for  nonpayment,  see  note  to  Read  t.  Dingess.  8 
C.  C.  A.  401.] 
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t,   ESTOPPKIr-"EQUITABLE  ESTOPPEL." 

Equitable  estoppel  Is  the  effect  of  the  voluntary  conduct  of  a  party 
whereby  he  is  absolutely  precluded  from  asserting  rights,  either  of  prop- 
erty, contract,  or  remedy,  as  against  another  person  who  has  in  good 
faith  relied  upon  such  conduct,  and  has  been  led  thereby  to  change  his 
condition  for  the  worse  [citing  Words  &  Phrases,  vol.  3,  p.  2498]. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  19,  E^stoppel,  §S  121- 
124.] 

7.  Words  and  Phrases— "Estoppel." 

To  constitute  an  estoppel  the  following  elements  are  essential:  (1) 
There  must  be  conduct,  acts,  language,  or  silence  amounting  to  a  repre- 
sentation or  a  concealment  of  material  facts.  (2)  These  facts  must  be 
known  to  the  party  estopped  at  the  time  of  his  said  conduct,  or,  at  least, 
the  circumstances  must  be  such  that  knowledge  of  them  is  necessarily 
Imputed  to  him.  (3)  The  truth  concerning  these  facts  must  be  unknown 
to  the  other  party  claiming  the  benefit  of  the  estoppel  at  the  time  such 
conduct  was  done,  and  at  the  time  when  it  was  acted  upon  by  him.  (4) 
The  conduct  must  be  done  with  the  intention,  or,  at  least,  with  the  ex- 
pectation, that  it  would  be  acted  upon  by  the  other  party,  or  under  such 
circumstances  that  is  both  natural  and  probable  that  it  will  be  so  acted 
upon.  (5)  The  conduct  must  be  relied  upon  by  the  other  party,  and,  thus 
relying,  he  must  be  led  to  act  upon  It  (6)  He  4nu8t,  in  fact,  act  upon  it 
in  such  a  manner  as  to  change  bis  position  for  the  worse  [quoting  Words 
&  Phrases,  vol.  3,  p.  2498}. 

8.  Same— "Estoppel  in  Pais." 

The  doctrine  of  estoppel  in  pais  has  no  application  where  everything 
Is  equally  known  to  both  parties  or  the  party  sought  to  be  estopped  was 
Ignorant  of  the  facts  out  of  which  his  rights  sprung,  or  where  the  other 
party  was  influenced  by  the  acts  pleaded  as  an  estoppel  [quoting  Words 
&  Phrases,  vol.  8,  p.  2500]. 

9.  Same— "Ratification." 

Ratification  presumes  the  existence  of  knowledge  of  all  the  facts,  and 
one  not  informed  of  the  whole  transaction  is  not  in  a  position  to  ratify 
the  same  [quoting  Words  &  Phrases,  vol.  7,  p.  5930]. 

In  Equity.    On  demurrer  to  amended  bill. 

On  January  9,  1907,  a  written  opinion  was  filed  in  this  cause  overruling 
defendants'  demurrers  to  the  original  bill  and  bill  of  revivor,*  and  requiring 
defendants  to  answer.  This  opinion  will  be  found  in  150  Fed.  644,  and  fully 
sets  forth  the  facts  as  presented  by  the  original  bill.  On  April  4,  1907,  the 
defendants  filed  their  Joint  and  separate  answer  to  the  original  bill  and  bill 
of  revivor,  in  which  they  admit  that  Frederick  Flckey,  Jr.,  was  the  owner  in 
bis  lifetime  of  the  350  acres  of  land  In  Ritchie  county;  that  he  made  the 
oil  and  gas  lease  thereof  to  defendant  Ahrens  as  charged.  They  allege  that 
said  lease  was  taken  by  Ahrens  on  behalf  of  a  mining  partnership  composed 
of  himself,  James  B.  Ross,  Henry  W.  Odell,  George  W.  Sill,  now  deceased,  and 
Curtis  S.  Barrett,  operating  a  large  number  of  similar  leases  under  the  name 
of  the  Cairo  Oil  Company ;  that  such  partners  as  such  company  drilled  sundry 
wells  which  produced  and  some  still  produce  oil  in  paying  quantities,  and  it 
is  insisted  that  defendants  are  not  sued  as  a  partnership  under  the  firm  name 
of  the  Cairo  Oil  Company.  The  death  of  Flckey  testate,  as  charged.  Is  ad- 
mitted; also  that  his  will  was  probated  In  Baltimore  city,  Md.,  and  In  Ran- 
dolph county,  W.  Va.,  and  that  thereby  he  devised  and  bequeathed  to  his  sister 
Ann  R.  Miller  the  residuum  of  his  estate,  and  that  such  clause  would  ordina- 
rily entitle  her  to  all  his  property  not  disposed  of,  but  it  is  insisted  that  such 
cannot  be  so  In  this  case  for  reasons  stated.  They  admit  that  this  will  of 
Fickey's  devised  this  tract  of  land  to  Woods,  trustee,  in  trust  to  sell  and  pay 
the  proceeds  thereof  to  the  First  Spiritualist  Church  of  Baltimore;  that 
Woods,  as  trustee,  did  sell  and  by  deed  conveyed  said  land  to  Ahrens  and 
such  deed  was  duly  recorded  In  Ritchie  county ;  that  afterwards  Ahrens  sold 
an  undivided  three-fourths  interest  therein  to  Ross,  Odell,  Sill,  and  Barrett, 
and  conveyed  the  same  to  them  by  deeds  duly  recorded.     It  is  charged  that 
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the  purchase  from  Woods  was  made  by  Ahrens,  and  his  conveyances  to 
Ross,  Odell,  Sill,  and  Barrett  were  executed  for  the  puiDose  of  carrying  out 
the  projects  of  said  mining  partnership  to  which  the  same  now  belongs.  It  Is 
charged  that  the  First  Spiritualist  Church  of  Baltimore  is  a  Maryland  cor- 
porntJon,  and,  on  information  and  belief.  It.  is  denied  that  it  is  a  religious 
denomination,  or  jseeks  to  teach  or  spread  the  gospel  of  religion,  and  that  the 
devise  in  its  .favor  to  Woods,  trustee,  was  contrary  to  the  laws  of  this  state, 
or  that  Ann  R.  Miller  under  the  residuary  clause  was  entitled  to  this  land. 
They  admit  they  are  claiming  title  in  fee  to  this  land,  and  are  appropriating 
all  the  oil  produced  therefrom  and  in  excess  of  what  they  would  be  entitled 
to  under  the  oil  lease  from  Flckey.  They  deny  plaintiff's  right  to  any  part  of 
the  oil  and  gas  produced,  and  refuse  to  discover  how  much  of  such  oil  and 
gas  has  been  produced  until  right  In  plaintiff  is  legally  established.  They 
admit  Ann  R.  Miller  to  be  dead,  but  deny  that  she  made  a  will,  and  deny 
plaintiff's  right  to  institute  suit  as  devisee.  They  admit  death  of  Sill  and  that 
by  his  will  he  gave  control  of  all  gas  and  oil  properties  in  which  be  was  In- 
terested to  his  executors  named  as  defendants.  They  admit  that  they  are 
refusing  to  pay  any  royalties  under  the  lease  or  in  any  way  recognizing 
plaintiff's  right  to  any  part  of-  the  oil  and  gas,  and  charge  that  she  is 
estopped,  despite  the  illegality  of  said  devise  to  Woods  and  of  liis  deed  to 
Ahrens,  under  the  Constitution  and  laws  of  this  state,  to  set  up  any  such 
claim  for  that,  they  charge,  Fickey  was  survived  by  two  sisters,  Sarah  Eliza- 
beth Hopkins  and  said  Ann  R.  Miller,  mother  of  the  plaintiff;  that  the  former, 
after  Fickey's  death,  filed  her  petition  and  caveat  in  the  Maryland  probate 
court  contesting  said  will  and  seeking  to  revoke  Woods*  letters  testamentary; 
that  Woods,  filed  his  answer  to  this  petition,  denying  its  allegations,  to  which 
answer  the  petitioner,  Sarah  Elizabeth  Hopkins,  filed  a  replication,  and  such 
proceedings  were  had  that  the  issue  joined  was  sent  to  the  superior  court 
of  Baltimore  to  be  tried  by  Jury;  that  prior  to  this  time  Woods  had  filed 
his  petition  in  the  circuit  court  of  Baltimore  city  alleging  Flckey's  death, 
his  will,  and  the  probate  and  recordation  thereof,  his  appointment  thereunder 
as  sole  trustee  to  sell  lands  in  West  Virginia,  Including  the  850-acre  tract  in 
controversy,  make  conveyances  thereof,  collect  the '  proceeds  and  pay  over 
the  same  to  said  Spiritualist  Church;  that  he  had  sold  the  850  acres  to  Ah- 
rens for  $7,000,  subject  to  the  oil  lease,  and  asking  such  court  to  advise 
and  direct  him  in  the  administration  of  said  trust;  that  said  court  by  order 
of  May  26,  1899,  assumed  jurisdiction  and  confirmed  said  sale  to  Ahrens;  that 
Woods  filed  in  said  court  his  report  of  sale  of  said  lands,  alleging  himself 
to  be  ready  to  distribute  the  proceeds,  but  inasmuch  as  said  First  Spiritual-  | 

1st  Church  was  a  religious  sect  which  had  not  received  the  sanction  of  the 
Legislature  to  accept  said  gift,  asking  to  be  allowed  to  pay  into  court  the  I 

fund  until  such  legislative  sanction  could  be  obtained.  It  Is  then  charged 
that  this  court  referred  Woods'  account  to  an  auditor,  who  ascertained  a  bal- 
ance  from  sale  of  lands  of  $40,592.62,  which  Included  the  $7,000  arising  from  ! 

the  sale  of  the  350  acres  in  controversy  to  Ahrens,  and  the  amount  to  be  dis- 
tributed to  the  church  was  permitted  to  be  paid  Into  the  registry  of  the  court 
to  await  the  Legislature's  sanction  and  until  the  court's  further  order.  De- 
fendants then  charge  that  on  May  23,  1901,  while  the  petition  and  caveat  of 
Sarah  Elizabeth  Hopkins  was  pending  in  the  superior  court  of  Baltimore 
awaiting  a  trial  of  the  issue  by  jury,  and  while  the  proceeds  of  the  sale  of 
lands,  Including  the  $7,000  arising  from  the  sale  of  the  350-acre  tract,  were  in 
the  registry  of  the  said  circuit  court,  the  said  two  sisters,  Sarah  Elizabeth 
Hopkins  and  Ann  R.  Miller,  and  the  First  Spiritualist  Church  of  Baltmore, 
filed  their  petition  in  said  circuit  court  of  Baltimore,  by  which  they  showed 
to  the  court  that  the  church  was  devisee  under  the  will  of  Flckey  and  as 
such  was  entitled  to  the  money  arising  from  these  sales  of  lands  exceeding 
$i0,000,  the  pendency  of  such  caveat,  the  Issues  to  be  tried  by  jury  arising 
thereout ;  that  these  two  sisters  were  sole  heirs  at  law  of  Flckey ;  that  they 
were  desirous  that  the  will  and  the  devise  to  the  church  be  sustained  inas- 
much as  the  church  was  willing  to  pay  $17,500  to  Sarah  Elizabeth  Hopkins, 
who  received  little  by  the  will,  and  asked  that  $17,500  be  paid  to  the  said 
church  or  to  Charles  R.  Schirm,  Its  attorney,  to  the  end  that  the  will  might 
be  established  and  the  devise  to  the  church  be  confirmed;    that,  in  accord 
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with  the  prayer  of  this  petition,  It  was  ordered  by  this  circuit  court  of  Balti- 
more city  that  said  sum  of  $17,500  be  paid  to  Schlnn,  the  church's  attorney, 
out  of  the  moneys  held  in  the  cause,  and  this  sum  was  Immediately  paid  to 
Sarah  Elizabeth  Hopkins  by  said  Schlnn  in  accordance  with  the  prayer  of 
said  petition,  and  that  by  the  payment  thereof  under  the  circumstances  afore- 
said the  said  Ann  R.  Miller  ratified,  approved,  and  confirmed  the  devise  to 
Woods,  trustee,  for  the  purposes  of  the  trust  set  forth  in  Flcltey's  will.  It  is 
then  charged  that  on  May  25,  1901,  a  final  order  was  entered  upon  the  peti- 
tion and  caveat  of  Sarah  Elizabeth  Hopkins,  by  which  the  probate  of  the 
will  was  confirmed  by  consent  of  the  church  and  the  two  sisters,  by  reason 
of  all  which  it  is  alleged  that  plaintifiF  is  estopped  from  assailiug  or  ques- 
tioning the  validity  of  the  devise  and  conveyance  of,  or  distribution  of,  the 
proceeds  of  sales  of  said  lands. 

It  is  then  alleged  that  plaintifiF  has  no  right  to  maintain  this  suit,  for 
the  said  350  acres  of  land  has  not  been  upon  the  land  books  of  Ritchie  coun- 
ty in  either  the  names  of  Ann  R.  Miller  or  Mary  Virginia  Miller  for  five 
successive  years  since  1898  and  assessed  with  taxes,  and  that,  therefore, 
plaintiff's  title  Is  forfeited  and  vested  In  the  state.  Records  of  the  proceed- 
ings referred  to  from  the  orphans'  and  circuit  courts  of  Baltimore  city  are 
filed  as  exhibits  with  this  answer.  On  May  6,  1907,  the  plaintiff  filed  excep- 
tions to  this  answer  relating  to  all  allegations  therein  touching  the  mining 
partnership  alleged  to  exist  or  to  have  existed  between  the  defendants;  to 
the  allegations  that  Ahrens  purchased  the  350  acres  of  land  for  and  on  be- 
half of  this  partnership;  to  all  allegations  charging  ratification  of  the  devise 
to  Woods,  trustee,  for  the  benefit  of  the  church,  and  claiming  estoppel  to 
deny  Its  validity  and  to  all  allegations  charging  forfeiture  of  the  land.  In 
August  following  she,  by  leave,  filed  an  amended  bill  in  the  nature  of  a  spe- 
cial replication  to  the  answer  of  the  defendants,  in  which  she  charges:  That 
the  mining  lease  of  Fickey  was  made  to  Ahrens  personally,  and  not  to  any 
copartnership.  That  none  of  the  -defendants  are  designated  or  described  as  co- 
partners in  any  of  the  deeds  assailed,  nor  is  the  Oairo  Oil  Company  mention- 
ed or  referred  to  therein.  That  long  after  the  defendants  had  acquired  claim 
of  title  and  long  after  Ahrens  had  paid  the  purchase  price  to  Woods,  trus- 
tee, Sarah  Elizabeth  Hopkins  did  file  caveat  and  petition  in  the  orphans' 
court  of  Baltimore  to  annul  the  order  probating  Fickey 's  will  on  the  grounds 
of  mental  incapacity  of,  and  undue  infiuence  over,  testator  and  defective  exe- 
cution of  the  will  Itself.  That  Woods,  trustee,  answered  this  petition,  and  is- 
sues were  framed  and  sent  to  the  superior  court  of  Baltimore  for  trial  by 
jury.  That  these  issues  were  (1)  whether  Fickey  was  of  sound  mind  and  ca- 
pable of  executing  the  will;  (2)  whether  the  paper  writing  probated  was 
executed  by  him  as,  and  for,  his  last  will  and  testament ;  (3)  whether  it  was 
procured  to  be  executed  by  him  through  fraud;  and  (4)  whether  its  execu- 
tion was  procured  by  undue  Infiuence  over  him.  That  in  the  trial  of  these 
issues  the  court  directed  Sarah  E.  Hopkins  to  be  plaintiff  and  Woods,  exec- 
utor, to  be  defendant  That  neither  the  plaintiff  nor  her  mother,  Ann  R. 
Miller,  were  party  to,  or  represented  by  counsel  in,  the  controversy  at  any 
time.  That  during  trial  Sarah  E.  Hopkins  and  her  counsel  and  the  counsel 
for  Woods  and  the  church  agreed  to  compromise  the  contest,  and  she,  Mrs, 
Hopkins,  agreed  thereby  to  dismiss  her  petition  and  consented  to  accept  $17,- 
500  as  payment  therefor.  That  thereupon  Charles  R.  Schlrm,  president  of 
the  church  and  one  of  couns^l  for  Woods,  trustee  and  executor,  with  other 
counsel  for  Woods  and  the  church,  prepared  a  petition  in  the  names  of  Sarah 
Elizabeth  Hopkins,  Ann  R.  Miller,  the  First  Spiritualist  Church  of  Balti- 
more, addressed  to  the  circuit  court  of  Baltimore,  praying  said  court  to  order 
$17,500  out  of  the  $40,000  standing  to  the  credit  of  said  church  in  said  court 
to  be  paid  to  Schlrm,  alleging  the  petitioners,  including  Ann  R.  Miller,  to  be 
desirous  that  the  will  and  devise  to  the  church  be  sustained,  which  petition 
they  procured  plaintiff  and  her  mother  to  sign  and  file  in  said  circuit  court. 
That  plaintiff  and  her  mother  did  not  desire  said  devise  to  be  sustained.  No 
order  sustaining  it  was  entered  by  said  court.  It  had  no  Jurisdiction  to  sus- 
tain It.  There  was  no  issue  in  said  court  requiring  or  authorizing  construc- 
tion of  said  will  as  to  the  validity  of  said  devise,  and  the  statement  of  desire 
In  the  petition  was  immaterial  and  irrelevant 
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It  is  then  charged  that  neither  plaintiff  nor  her  mother  was  In  any  way 
oonsnited.  aided,  or  parjlclpated  in  the  compromise.  That  the  payment  of 
the  $17,500  to  Mrs.  Hopkins  was  not  made  by  any  agreement  on  their  part, 
nor  did  they  receive  any  part  thereof  or  any  other  thing.  That  they  did 
not  Icuow  from  what  source  the  $17,500  was  derived,  did  not  know  the  350 
acres  of  land  had  been  sold  by  Woods  to  Ahrens,  did  not  know  the  nature 
of  the  petition  signed  by  them,  except  that  they  were  informed  by  an  exec-  , 

utor  of  the  will  of  Flckey,  acting  as  counsel  for  the  trustee  or  church  In  the 
contest,  that  it  was  a  paper  to  stop  the  attempt  to  break  said  wlii  which  they  i 

must  sign,  and  that  the  money  was  not  to  come  off  Ann  R.  Miller.  That  her 
mother  was  an  aged  woman,  and  neither  she  nor  plaintiff  were  experienced  In 
business,  had  never  lived  in  West  Virginia,  nor  prior  to  Fickey's  death  own- 
ed any  property  there;  knew  nothing  of  the  laws  of  that  state  touching  the 
right  of  churches  or  their  trustees  to  hold  property;  were  wholiy  unadvised 
at  the  time  of  the  invalidity  of  said  devise,  and,  if  they  had  been  so  advised* 
would  never  have  signed  said  petition.  It  is  then  charged  that,  while  they 
had  no  knowledge,  counsel  for  the  church  and  trustee  did  know  of  the  in- 
validity of  said  devise  under  the  laws  of  West  Virginia,  that  plaintiff  and  her 
mother  had  made  no  claim  to  dictate  the  disposition  of  the  funds  in  court, 
liad  never  appeared  In  said  cause,  and  that  there  was  no  proper  cause  for 
them  signing  the  petition,  and  that  the  procuring  them  to  do  so  was  to  em* 
barrass  them,  if  possible,  in  the  assertion  of  title  to  said  land  when,  if  ever, 
they  should  learn  the  truth  and  their  right  thereto.  That  none  of  the  de- 
fendants herein  were  parties  to.  said  proceeding  in  the  superior  or  circuit 
courts  of  Baltimore.    That  defendants  never  notified  plaintiff  or  her  mother  ! 

of  the  purchase  by  them  of  the  land  from  Woods,  trustee.  That  neither  she 
nor  her  mother  had  ever  known  or  heard  of  defendants  at  the  time  they 
signed  the  petition  or  for  many  months  thereafter.  That  at  the  time  Ahrens 
purchased  from  Woods  he  was  operating  the  land  for  oil  and  gas,  and  knew 
the  value  thereof.  That  he  and  his  codefendants  were  paying  in  royalties 
alone  for  oil  taken  therefrom  upwards  of  $285  per  month.  That  the  $7,000 
paid  was  grossly  disproportionate  to  its  value,  and  it  is  charged  that  Ahrens 
was  Informed  that  the  devise  to  Woods  was  Invalid,  and  his  purchase  was 
made  upon  hazard  and  speculation,  and  not  in  good  faith.  That  after  the 
recording  of  the  deed  from  Woods,  trustee,  to  Ahrens,  tlie  land  was  trans- 
ferred and  has  been  assessed  In  the  name  of  Ahrens  and  co-claimants  for 
each  and  every  year  since,  and  no  taxes  are  due  thereon  to  the  state.    That  ' 

such  taxes  have  been  so  assessed  and  paid  to,  and  by,  defendants,  who  claim 
title  under  the  same  grant  and  the  same  title,  as  plaintiff,  and  who  were  and  | 

are  tenants  or  lessees  of  hers,  in  debt  to  her  for  rents  and  royalties  to  an 
amount  of  upwards  of  $25,000,  which  makes  forfeiture  under  the  circumstan- 
ces Impossible.     Plaintiff  then  tenders  to  allow  for  these  taxes  paid  by  de-  | 
fendants  upon  an  accounting  had. 

To  this  amended  bill  the  defendants  have  filed  a  demurrer,  assigning  as 
grounds  therefor  that  the  matters  set  forth  in  said  amended  bill  do  not  in 
law  constitute  defense  to  either  the  estoppel  or  forfeiture  relied  on  by  them  in 
their  answer,  and  the  cause  has  been  submitted  upon  this  demurrer. 

Maynard  P.  Stiles,  for  plaintiff.  ' 

Harry  P.  Camden,  for  defendants.  I 

DAYTON,  District  Judge  (after  stating  the  facts  as  above).  In 
my  opinion  heretofore  filed  in  this  case  passing  upon  the  demurrer  to  I 

the  original  bill  (150  Fed.  644)  I  held  that  the  devise  to  Woods,  trustee,  i 

for  the  benefit  of  the  First  Spiritualist  Church  of  Baltimore,  a  Mary-  '     \ 

land  corporation,  assuming  it  to  be  a  religious  organization,  was  ab- 
solutely void  as  being  contrary  to  the  public  policy  and  to  express  ] 
constitutional  and  statutory  provisions  of  this  state;  that  under  ex- 
press statutory  provision,  the  devise  having  failed,  the  legal  title  to  the 
350  acres  in  controversy  passed,  under  the  residuary  clause  of  the  will,  I 
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to  plaintifFs  mother,  Ann  R.  Miller ;  that  by  reason  of  the  relation 
of  landlord  and  tenant  existing  between  plaintiff  and  defendants  under, 
and  by  virtue  of,  the  lease  for  oil  and  gas  executed  by  Fickey  in  his 
lifetime  to  Ahrens,  plaintiff  had  right  to  maintain  this  suit  for  the 
purpose  of  quietirfg  her  title  thereto  and  removing  clouds  placed  there- 
on by  her  said  tenants,  the  defendants.  By  the  answer  of  defendants 
three  defenses  are  sought  to  be  made:  First.  That  defendants  con- 
stitute a  mining  partnership,  and  are  not  sued  as  such.  Second.  That 
Ann  R.  Miller,  the  mother  under  whom  plaintiff  claims  as  sole  devisee 
and  heir  at  law,  ratified  the  devise  to  Woods,  trustee,  for  the  benefit 
of  the  First  Spiritualist  Church  of  Baltimore,  thereby  vahdating  it. 
Third.  That  plaintiff's  title  has  become  forfeited  and  vested  in  the 
state  by  reason  of  the  land  being  omj^ed  from  the  land  books  and  not 
assessed  with  taxes  for  five  consecutive  years  since  1898. 

The  first  of  these  grounds  of  defense  can  be  quickly  disposed  of. 
It  is  not  alleged  in  the  answers  that  the  deed  of  Woods  to  Ahrens  or 
those  of  Ahrens  to  his  codefendants,  sought  to  be  set  aside,  anywhere 
disclose  a  partnership  relation.  It  is  not  alleged  that  the  oil  and  gas 
lease  of  Fickey  to  Ahrens  disclosed  such  relation.  "A  joint  purchase 
of  the  land  by  two  does  not  constitute  a  copartnership  in  respect  there- 
to, nor  does  an  agreement  to  share  the  profits  and  losses  on  the  sale 
of  land  create  a  partnership.  The  parties  are  only  tenants  in  common." 
Clark  V.  Sidway,  142  U.  S.  €82,  12  Sup.  Ct.  327,  35  L.  Ed.  1157. 

In  considering  the  second  defense,  we  must  constantly  bear  in  mind 
the  distinction  l^tween  contracts  void  for  reasons  of  state,  declared  so 
by  its  laws  or  by  its  policy,  as  d^ned  by  its  courts  as  being  against 
the  public  interests,  and  contracts  not  inherently  vicious,  but  void  or 
voidable  by  reason  of  the  infirmity  of  the  parties,  their  fraudulent  acts, 
misrepresentations;  or  misconduct,  or  by  reason  of  defects  in  the  ex- 
ecution thereof.  When  the  disability  to  contract  is  removed,  the  party 
who  has  acted  under  disability  may  ratify  and  confirm  the  void  act 
not  in  itself  malum  prohibitum.  The  fraudulent  act,  misrepresenta- 
tion, or  misconduct  of  one  party  to  a  contract  can  be  waived  or  con- 
doned by  the  other,  and  by  such  waiver  or  condonation  the  latter  may 
completely  estop  himself  to  defend  against  the  contract  on  the  ground 
of  such  fraud,  misrepresentation,  or  misconduct.  If  the  execution  of 
the  instrument  be  defective,  such  defects  may  be  waived  or  subsequent 
ratification  in  legal  form  may  be  made.  There  never  can  be  by  the 
parties  either  ratification  or  confirmation  of  a  contract  that  is  ex- 
pressly prohibited  by  law  to  be  made,  or  which  contravenes  public  pol- 
icy. The  interests  of  the  state  and  society  intervene  arid  are  para- 
mount. If  the  state  forbids  the  doing  of  an  act  because  to  do  it  is 
against  public  good,  one  cannot  accomplish  the  act  by  having  another 
confirm  it.  Both  the  act  and  the  confirmation  are  unlawful,  and  the 
one  can  in  |io  way  legalize  the  other.  One  cannot  be  estopped  from 
disclaiming  a  contract  prohibited  by  law  or  public  policy  from  being 
made,  no  matter  how  hard  he  may  theretofore  have  tried  to  ratify  and 
enforce  it.  In  this  case  I  have  in  my  former  opinion  reached  the  con- 
clusion thiit  the  Constitution  and  laws  of  West  Virginia  expressly  pro* 
hibit  the  incorporation  of  religious  organizations;  that  they  pronibit 
them  as  voluntary  associations  from  acquiring  more  than  4  acres  oi 
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land  in  an  incorporated  city,  town,  or  village,  and  not  exceeding  60 
acres  outside  of  such  city,  town,  or  village;  that  such  limited  areas, 
too,  can  only  be  held  for  use  as  a  place  of  public  worship,  a  minister's 
residence,  and  a  burial  place;  that  all  gifts,  conveyances,  and  devises 
of  real  estate  in  larger  area  and  for  other  uses  are  aTjsolutely  void  as 
against  a  public  policy  established  and  enforced,  without  break,  for 
more  than  100  years  in  the  staters  of  Virginia  and  West  Virginia ;  that 
no  foreign  church  corporation  can,  by  reason  of  its  being  a  foreign 
one,  acquire  any  superior  right  to  exist  or  take  land  in  this  state  under 
our  laws  than  could  a  domestic  one.  I  can  see  no  reason  to  change 
these  conclusions.  If  they  be  sound,  then  it  must  be  admitted  that 
Fickey  could  not  by  this  devise  invest  this  church  corporation  with  title 
to  this  land.  Neither  could  his  ^ster,  Ann  R.  Miller,  after  his  death 
and  when  she  held  as  residuary  devisee,  have  conveyed  it  to  this  or^ 
ganization  and  given  it  power  to  take  and  hold  it.  It  follows  inevitably 
that  no  act  of  hers,  therefore,  either  by  deed  or  by  renunciation  in  any 
court,  could  confer  the  right,  expressly  prohibited  by  law,  upon  this 
church  to  take  and  hold  this  land.  These  principles  are  settled  by  a 
long  line  of  decisions,  among  which  may  be  cited  Hall  v.  Coppell,  7 
Wall.  542,  19  L.  Ed.  244;  Oscanyan  v.  W.  R.  Arms  Co.,  103  U.  S. 
261,  26  L.  Ed.  539 ;  Spare  v.  Home  Mut.  Ins.  Co.  (C.  C.)  15  Fed.  707; 
Armstrong  v.  Toler,  11  Wheat.  258,  6  L.  Ed.  468 ;  In  re  Comstock, 
Fed.  Cas.  No.  3,078 ;  Mayhood,  Public  Policy,  pp.  2,  155.  Possibly  the 
law  is  as  forcibly  stated  as  it  can  be  in  Hall  v.  Coppell,  supra,  where 
it  is  said : 

"The  Instruction  given  to  the  jury,  that;  If  the  contract  was  illegal,  the 
illegality  had  been  waived  by  the  reconventloual  demand  of  the  defendants, 
was  founded  upon  a  misconception  of  the  law.  In  such  cases  there  can  be 
no  waiver.  The  defense  is  allowed,  not  for  the  sake  of  the  defendant,  but 
of  the  law  itself.  The  principle  Is  indispensable  to  the  purity  of  its  admin- 
istration. It  will  not  enforce  what  it  has  forbidden  and  denounced.  The 
maxim,  *Bx  dolo  malo  non  oritur  actio,*  is  limited  by  no  such  qualification. 
The  proposition  to  the  contrary  strikes  us  as  hardly  worthy  of  serious  ref- 
utation. Wherever  the  Illegality  appears,  whether  the  evidence  comes  from 
one  side  or  the  other,  the  disclosure  is  fatal  to  the  case.  No  consent  of  the 
defendant  can  neutralize  its  effect.  A  stipulation  in  the  most  solemn  form  to 
waive  the  objection  would  be  tainted  with  the  vice  of  the  original  contract 
and  void  for  the  same  reasons.  Whatever  the  contamination  reaches  it  de- 
stroys. The  principle  to  be  extracted  from  all  the  cases  is  that  the  law 
will  not  lend  Its  support  to  a  claim  founded  upon  its  violation." 

But,  in  addition  to  this,  I  have  no  trouble  in  concluding  that  the 
facts  set  up  in  the  answer  and  explained  and  traversed  by  the  allega- 
tions of  this  supplemental  bill  would  be  wholly  insufficient  to  create  an 
estoppel  against  plaintiff  or  her  mother,  if  the  case  were  one  of  an 
ordinary  contract.     "Equitable  estoppel  is  the  effect  of  the  voluntary  j 

conduct  of  a  party  whereby  he  is  absolutely  precluded,  both  at  law  and  i 

in  equity,  from  asserting  rights  which  might  have  perhaps  otherwise 
existed,  either  of  property,  of  contract,  or  of  remedy,  as  against  an-  ,    I 

other  person  who  has  in  good  faith  relied  upon  such  conduct,  and  has 
been  led  thereby  to  change  his  condition  for  the  worse,  and  who,  ' 

on  his  part,  acquires  some  corresponding  right,  either  of  property,  of  , 

contract,  or  of  remedy" — citing  Louisville  Banking  Co.  v.  Asher  (Ky.)  | 

66  S.  W.  831  (quoting  2  Pom.  Eq.  Jur.  §  804) ;   The  Alberto  (C.  C.)  ' 
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24  F«d.  379,  382;  Richardson  v.  Olivier,  105  Fed.  277^  282,  44  C. 
C.  A.  468,  63  L.  R.  A.  113;  The  Ottumwa  Belle  (D.  C.)  78  Fed. 
643,  647;  First  Nat.  Bank  v.  Dean  (Super.  N.  Y.)  17  N.  Y.  Supp.  375, 
377;  Nell  v.  Dayton,  43  Minn.  242,  45  N.  W.  229,  230;  Griffith  v. 
Rife,  72  Tex.  185, 12  S.  W.  168,  172;  Whiteselle  v.  Texas  Loan  Agen- 
cy (Tex.  Civ.  App.)  27  S.  W.  309,  315;  Miller-Jones  Furniture  Co. 
V.  Ft.  Smith  Ice  &  Cold  Storage  Co.,  66  Ark.  287,  50  S.  W.  508,  609; 
Nash  V.  Baker,  40  Neb.  294,  68  N.  W.  706,  707 ;  Ricketts  v.  Scothorn, 
57  Neb.  51,  77  N.  W.  365,  369,  42  L.  R.  A.  794,  73  Am.  St.  Rep.  491 ; 
3  Words  &  Phrases,  p.  2498. 

According  to  the  allegations  of  the  supplemental  bill,  Ahrens  had 
purchased  from  Woods,  trustee,  paid  the  purchase  money,  and  taken 
conveyance  for  this  land  long  before  he  knew  plaintiff  or  her  mother, 
and  long  before  she  and  her  mother  signed  the  petition  expressing  a 
desire  that  the  devise  be  upheld,  and  agreeing  to  the  payment  of  $17,- 
600  to  Schirm  for  the  benefit  of  Mrs.  Hopkins  out  of  the  funds  in 
court.  How  can  he  or  his  codefendants  come  and  say  that  in  making 
this  purchase,  paying  over  the  purchase  price  and  taking  deed  for  this 
land,  Ahrens  "relied  in  good  faith"  upon  an  act  which  had  not  at  the 
time  been  done,  and  how  could  he  have  been  led  thereby  "to  change 
^his  condition  for  the  worse"  ?    But  again : 

**To  constitute  an  estoppel,  the  following  elements  are  essential:  (1)  There 
must  be  conduct,  acts,  language,  or  silence  amounting  to  a  representation  or 
a  concealment  of  materia]  facts.  (2)  These  facts  must  be  known  to  the 
party  estopped  at  the  time  of  his  said  conduct,  or,  at  least,  the  circumstan- 
ces must  be  such  that  l^nowledge  of  them  is  necessarily  imputed  to  him.  (3) 
The  truth  concerning  these  facts  must  be  unknown  to  the  other  partjr  claim- 
ing  the  benefit  of  the  estoppel  at  the  time  such  conduct  was  done, 'and  at 
the  time  when  it  was  acted  upon  by  htm.  (4)  The  conduct  must  be  done  with 
the  intention,  or,  at  least,  with  the  expectation,  that  it  would  be  acted  upon 
by  the  other  party,  or  under  such  circumstances  that  it  is  both  natural  and 
probable  that  it  will  be  so  acted  upon.  (5)  The  conduct  must  be  relied  upon 
by  the  other  party,  and,  thus  relying,  he  must  be  led  to  act  upon  It.  (6)  He 
must  in  fact  act  upon  It  in  such  a  manner  as  to  change  his  position  for  the 
worse"  (citing  many  cases).    8  Words  &  Phrases,  p.  24d8. 

Finally: 

"The  doctrine  of  estoppel  in  pals  has  no  application  where  everything  is 
equally  known  to  both  parties,  or  the  party  sought  to  be  estopped  was  ignorant 
of  the  facts  out  of  which  his  rights  sprung,  or  where  the  other  party  was 
Influenced  by  the  acts  pleaded  as  an  estoppel"  (citing  authorities).  3  Words 
it  Phrases,  p.  2500. 

"Acquiescence  imports  and  is  founded  on  knowledge.  Acquiescence  can- 
not arise  unless  the  party  against  whom  it  is  set  up  is  aware  of  his  rights. 
A  party  cannot  acquiesce  Unless  fully  appraised  of  all  his  rights  and  all  the 
material  facts  and  circumstances  of  the  case."    Hermann,  Estop.  1191. 

''Ratification  presumes  the  existence  of  knowledge  of  all  the  facts,  and  one 
not  Informed  of  the  whole  transaction  is  not  In  a  position  to  ratify  the  same" 
(citing  Hommel  t.  Meserole,  18  App.  Div.  106,  45  N.  Y.  Supp.  407,  409;  King 
V.  Mackellar,  109  N  Y.  215,  16  N.  E.  201,  203;  Beck  v.  Donohue,  27  Misc. 
Eep.  230,  57  N.  Y.  Supp.  741,  742).    Words  &  Phrases,  p.  5930. 

Set,  also,  MuUins  v.  Shrewsbury,  60  W.  Va.  694,  65  S.  E.  736,  a 
case  very  much  in  point. 

If  the  allegations  of  this  supplemental  bill  be  true,  and  I  must  as- 
sume them  to  be  so  on  demurrer,  neither  Ann  R.  Miller  nor  her  daugh- 
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ter,  the  plairttiff,  had  any  knowledge  whatever  of  the  illegal  character 
of  the  devise  to  the  church  or  of  the  mother's  rights  under  the  residu- 
ary clause  of  the  will  to  this  land ;  while  defendants,  if  they  did  not 
know  these  facts  at  the  time  they  purchased,  had  certainly  much  su- 
perior opportunities  to  know  them,  operating  as  they  were  in  West 
Virginia  under  her  laws  and  in  contact  with  her  lawyers.  When  Ah- 
rens  purchased  from  Woods,  trustee,  he  must  have  known  that  Woods 
was  selling  only  such  title  as  was  vested  in  him,  and  his  business  sense 
would  have  dictated  to  him  the  necessity  of  having  an  examination 
made  to  ascertain  what  the  character  of  such  title  was. 

But  it  is  insisted  that  this  devise  of  real  estate  was  to  Woods,  trus- 
tee ;  that  the  will  directed  it  to  be  sold  by  him  and  the  proceeds  paid 
to  the  church,  whereby  an  equitable  conversion  was  made  of  it  as 
realty  into  personalty,  which,  in  turn,  was  taken  out  of  the  state  and 
placed  in  the  custody  of  a  Maryland  court  which  then  had  exclusive 
jurisdiction  over  its  disposition.  This  is  arguing  simply  in  a  circle, 
and  reduces  itself  to  these  conclusions:  Fickey,  it  is  true,  could  not 
devise  the  land  direct  to  the  church,  for,  if  he  did,  he  would  be  placed 
in  the  attitude  of  doing  something  against  the  policy  of  the  law  and 
expressly  forbidden  by  it.  He,  however,  for  the  purpose  of  accom- 
plishing this  result  can  simply  intervene  a  trustee,  and  direct  him  ta 
sell  and  give  the  proceeds  to  the  unlawful  purpose.  It  is  not  necessary 
to  consider  long  a  proposition  having  as  its  basic  idea  that  a  court  of 
equity  will  lend  its  adfninistration  to  the  accomplishment  by  indirection 
of  an  unlawful  act.  While  it  is  true  that  it  will  enforce  its  doctrine 
of  equitable  conversion,  and  "consider  that  as  done  which  is  directed  ta 
be  done"  in  legitimate  cases,  it  is  also  true  that  it  will  never  enforce 
this  doctrine  or  any  other  one  when  its  enforcement  aids  or  accom- 
plishes an  act  against  the  law  or  its  public  policy,  an  act  prohibited. 
On  the  contrary,  it  sweeps  away  all  technicalities,  cuts  across  all  cross 
lots,  and  opposes  with  its  full  power  any  and  all  efforts  to  evade  the 
law  and  its  just  and  equitable  purposes.  The  weakness  of  this  proposi- 
tion lies  in  ignoring  the  fact  that  these  church  organizations  are  pro- 
hibited by  law  from  taking  directly  or  through  trustees  real  estate  by 
gift,  conveyance,  or  devise,  except  in  the  amounts  and  for  the  purposes 
set  forth  by  statute.  While  Woods  as  an  individual  could  take  under 
devise, 'Woods,  as  trustee,  as  the  mere  representative  of  the  church,, 
for  its  sole  use  and  benefit,  could  no  more  take  than  could  the  church 
itself.  Had  the  devise  been  to  the  church  as  trustee  with  direction  to 
sell  the  land  and  devote  the  proceeds  to  its  own  use,  the  condition  ■ 
would  not  have  been  one  whit  changed.  Equity  never  established  the 
doctrine  of  trusts,  never  created,  suffered,  or  upheld  one,  for  the  pur- 
pose of  securing  the  commission  of  a  wrong  agfainst  society  or  the 
violation  of  an  inhibition  expressly  made  by  Constitution  and  statute. 
It  is  only  necessary  to  refer  to  the  case  of  Carskadon  v.  Torreyson,  17 
W.  Va.  43,  where  the  real  estate  by  solemn  deed  was  sought  to  be 
conveyed  to  trustees  for  the  purpose,  among  others,  even  allowed  and 
defined  by  the  statute,  to  wit,  that  of  a  residence  for  the  church's  minis- 
ter, but,  because  its  trust  conditions  did  not  as  a  whole  conform  to 
the  purposes  and  requirements  of  the  statute,  the  conveyance  to  these 
trustees  was  held  void. 
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Touching  the  third  ground  of  defense — ^the  alleged  forfeiture  of  the 
land  to  the  state  for  nonassessment  of  taxes — ^little  need  be  said. 
Plaintiff's  counsel  in  his  brief  has  raised  the  very  interesting  question 
whether,  under  the  Legislative  act  of  1882,  there  can  be  forfeiture  for 
nonassessment  of  taxes  in  this  state  of  tracts  of  less  than  1,000  acres 
since  that  date ;  but  it  is  not  necessary  for  me  to  decide  this  question, 
and  it  is  much  better  that  such  questions  should  be  determined  by  the 
courts  of  the  state.  It  is  enough  to  say  here  that  it  is  admitted  that 
Ahrens  took  possession  of  this  land  under  the  oil  and  gas  lease  from 
Fickey  which  by  its  terms  has  not  expired.  As  such  tenant  payment 
of  taxes  could  properly  be  enforced  out  of  property  of  his  and  his  co- 
defendants  upon  said  land.  If  he  and  his  codefendants  have  title  or 
attempted  to  take  title  from  Woods,  trustee,  it  was  Fickey's  title,  the 
same  title  and  source  of  title,  as  claimed  by  plaintiff.  If  Ahrens  has 
by  a  void  conveyance  caujed  this  title  to  be  transferred  on  the  land 
book  from  the  name  of  the  true  owner  to  himself  and  associates,  and 
has  paid  the  taxes  on  the  land,  such  payment  by  him  inures  to  the  bene- 
fit of  the  true  owner  under  the  well  settled  law  on  the  subject  enuncilit- 
ed  in  Waldron  v.  Harvey,  64  W.  Va.  608,  46  S.  E.  603,  102  Am.  St. 
Rep.  959 ;  Sturm  v.  Fleming,  26  W.  Va.  54 ;  Lypch  v.  Andrews,  25 
W.  Va.  751 ;  Hall  v.  Hall,  27  W.  Va.  468.  If,  on  the  other  hand,  they 
have  not  had  this  land  transferred  to  them  and  paid  the  taxes,  and  if 
-  it  has  been  forfeited  to  the  state  in  the  name  of  Fickey  or  his  devisees 
or  heirs,  the  right  of  redemption  remains  in  the  plaintiff,  and  the  de- 
fendants would  not  be  heard. in  equity  to  make  defense  of  this  forfei- 
ture in  their  effort  to  take  title  before  attorning  to  their  landlord.  It 
follows  that  the  demurrer  to  this  supplemental  bill  must  be  overruled, 
and  that  I  must  hold  that  the  defendants'  answer,  so  far  as  it  seeks 
to  set  up  as  defense  partnership  by  defendants  in  the  land,  ratification 
of  this  devise  to  the  First  Spiritualist  Church  by  plaintiff,  and  heij 
mother  and  forfeiture  of  the  land,  under  the  facts  stated  in  the  supple- 
mental bill  and  the  answer,  must  be  held  unavailing. 

It  is  to  be  noted,  however,  that  respondents  in  this  answer  say : 
**Tbey'  do  not  know  for  what  purpose  said  church  was  Incorporated,  or 
whether  the  creed  It  sought  to  Inculcate  or  the  rites  and  practices  which  It 
sought  to  Introduce  and  propagate  were  religious  In  their  character  or  not, 
and  on  information  and  belief  these  respondents  deny  that  the  denomination 
so  Incorporated  under  the  name  of  the  First  Spiritualist  Church  of  Balti- 
more is  a  religious  denomination,  and  deny  that  said  church  seeks  to  teach 
and  spread  the  gospel  of  religion." 

I  think  this  allegation  fully  sufficient  to  put  in  issue  the  character  of 
the  First  Spiritualist  Church  of  Baltimore  as  a  corporation  and  or- 
ganization, and  this  is  a  question  of  fact  to  be  determined  by  evi- 
dence. Of  course,  if  it  be  not  an  organization  based  upon  and  for  the 
purpose  of  teaching  and  inculcating  religion,  but,  on  the  contrary,  a 
corporation  organized  fbr  legitimate  wordly  pursuits  and  ends,  then  all 
that  I  have  said  in  this  and  my  former  opinion,  assuming  the  allega- 
tions of  the  bills  to  the  effect  that  it  was  such  religious  organization 
to  be  true,  as  I  had  to  do  on  demurrer,  can  have  no  application  to  it. 
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IRISH  V.  CITIZENS'  TRUST  CX).  OFxUTIOA,  N.  T. 

(District  CJourt,  N.  D.  New  York.    August  13,  190a) 

L  Bankbuptcy  ^  Voidable  Pbeferencb -^  Knowledge  of  Debtor's  Ihsol- 

VENOY.  , 

A  bank,  which  received  payment  of  notes  from  an  insolvent  corpora- 
tion within  four  months  prior  to  its  bankruptcy,  held  not  to  have  known 
at  the  time,  or  had  reasonable  cause  to  believe,  that  the  debtor  was  in- 
solvent or  intended  a  preference  which  would  render  the  payment  re- 
coverable as  a  preference  by  the  trustee  in  bankruptcy. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  6,  Bankruptcy,  S| 
255,   256.] 

2.  Corporations— Voidable  Transfer  of  Property  Under  New  York  Stat- 
ute—Intent TO  Prefer  Creditor  When  Insolvent. 

Under  section  48  of  the  New  York  stock  corporation  law  (Lews  1892, 
p.  1838,  c.  688),  which  provides  that  a  transfer  of  property  by  a  corpora? 
tion  which  is  insolvent,  or  when  its  insolvency  is  imminent,  with  intent 
to  prefer  a  creditor,  shall  be  void,  an  intent  to  prefer  cannot  be  in- 
ferred alone  from  the  fact  that  the  corporation  was  insolvent  and  known 
to  be  so  by  its  officers;  but  where  a  corporation  so  situated  made  pay- 
'  ments  only  to  its  officers  and  to  a  single  creditor  to  which  it  paid  notes 
not  yet  due,  using  practically  all  of  its  cash  for  such  purposes,  and  leav- 
ing other  creditors  unpaid,  the  facts,  unexplained,  are  sufficient  to  estab- 
lish such  Intent.  • 
8  Banks  and  Banking— **Lien"  of  Bank  on  Deposits— Notes  of  Depositor. 

A  bank  holding  notes  of  a  depositor  which  are  due  has  the  right  to 
charge  the  same  to  the  depositor's  account  guch  right  is  not  strictly  a 
lien,  within  the  meaning  of  the  bankruptcy  law,  but  a  right  of  set-off; 
but  It  can  be  exercised  only  as  to  notes  which  are  due. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  6,  Banks  and  Bank- 
ing, §§  353,  854. 

For  other  definitions,  see  Words  and  Phrases,  vol.  5,  pp.  4144-^152; 
vol.  8,  p.  7707.] 

4.  Bankruptcy  —  Suit  by  Trustee  —  Recovery  of  Property  Transferred  bt 
Bankrupt. 

An  insolvent  commercial  corporation,  wljich  had  lost  its  stock  in  trade 
by  fire,  collected  the  insurance  thereon  and  deposited  the  same  in  the  bank 
where  it  kept  its  account,  which  held  a  number  of  its  notes,  some  of  them 
payable  on  demand,  and  another  not  due.  From  such  deposit  it  paid 
the  bank  all  of  such  notes,  giving  checks  therefor,  including  the  note 
not  due,  and  which  did  not  mature  until  after  the  bankruptcy  of  the 
corporation,  which  occurred  within  four  mouths  after  the  deposit  and 
payments,  which  were  both  made  by  the  officers  of  the  corporation  with 
knowledge  of  its  insolvency  and  an  intent  to  prefer  the  bank,  in  viola- 
tion of  section  48  of  the  stock  corporation  law  of  New  York  (Laws  1892, 
p.  1838,  c.  688).  The  bank,  however,  did  not  have  such  knowledge  nor 
reasonable  cause  to  believe  that  the  corporation  was  insolvent  such 
as  to  render  the  payments  voidable  as  a  preference.  Held,  that  while 
the  payments  were  voidable  under  section  48  of  the  state  stock  corpora- 
tion law  and  Bankr.  Act  July  1,  1808,  c.  541,  §  67e,  30  Stat  564  (U.  S. 
Comp.  St.  1901,  p.  3449),  the  trustee  in  bankruptcy  could  recover  the 
same  only  to  the  extent  of  the  note  which  was  not  due,  since  as  to  the 
demand  notes  the  bank  had  a  lien  or  right  of  set-off  which  it  could  exer- 
cise as  against  the  bankrupt  or  its  trustee. 

This  action  is  to  recover  $11,102.33  and  interest  from  February  10, 
1905,  under  section  60b  and  section  67e  of  the  bankruptcy  act  (Act 
July  1,  1898,  c  541,  30  Stat.  562,  564  [U.  S.  Comp.  St.  1901,  pp. 
3445,  3449]),  and  section  48  of  the  stock  corporation  law  of  the  state 
of  New  York  (Laws  1892,  p.  1838,  c.  688). 
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Grant  4  Wager  and  Jones,  Townsend  &  Rudd,  for  plaintiff. 
Dunmore  &  Ferris  and  F.  G.  Fincke,  for  defendant. 

RAY,  District  Judge.  The  Coventry-Evans  Company,  a  corpora- 
tion existing  under  the  laws  of  the  state  of  New  York,  was  engaged 
in  mercantile  pursuits,  and  on  the  27th  day  of  January,  1905,  an  in- 
voluntary petition  in  bankruptcy  was  filed  against  it  by  three  of  its 
creditors,  Charles  W.  Darling,  Foster  Bros.  Manufacturing  Company, 
and  the  Utica  Sunday  Tribune  Company,  and  on  the  10th  day  of 
February,  1905,  the  said  company  was  duly  adjudicated  a  bankrupt. 

The  bankrupt  company,  a  stock  corporation,  was  organized  about 
April  1,  1902,  and  of  its  authorizeid  capital  stock,  $20,000,  $12,000  was 
issued  at  about  that  date.  Among  the  members  of  the  board  of  direc- 
tors and  Stockholders  of  the  company  were  John  A.  Breen,  Charles  J. 
Breen,  Jeremiah  C.  Breen,  Thomas  Breen,  Charles  W.  Darling,  and 
Hammond  P.  Evans.  Darling  had  little  interest  in  the  concern  except 
as  a  creditor  to  the  extent  of  some  $7,000  or  $8,000  and  which  indebt- 
edness to  him  in  the  fall  of  1904  was  put  in  the  form  of  a  note  due 
three  months  from  date  for  $7,161.13.  This  note  came  due  prior  to 
December  10,  1904,  and  as  early  as  January  14,  1905,  Darling  was 
insisting  upon  its  payment.  This  company  was  also  owing  the  de- 
fendant, Citizens'  Trust  Company  of  Utica,  N.  Y.,  something  more 
than  $11,000  in  the  form  of  notes  discounted  at  the  bank  and  which 
will  be  referred  to  hereafter.  The  company  was  owing  large  sums 
outside  of  the  indebtedness  referred  to  to  various  persons  and  firms  of 
whom  it  purchased  merchandise,  etc.,  and  much  of  this  indebtedness 
,  was  past  due  prior  to  the  filing  of  the  petition  in  bankruptcy,  and  pay- 
ment had  been  urged.  The  company  had  not  been  able  to  pay,  and 
had  not  paid,  all  of  its  accounts  owing  when  due  or  when  demand  was 
made ;  but  it  had  obtained  extensions  in  many,  and  perhaps  most,  in- 
stances by  paying  something  on  account.  The  evidence  shows  and 
is  quite  conclusive  that  this  company  lost  money  largely  from  the 
time  it  commenced  doing  business.  The  books  and  inventory  of  the 
company,  January  1,  1903,  showed  a  net  loss  of  a  little  over  $3,000, 
and  January  1, 1904,  they  showed  an  additional  loss  of  something  over 
$9,000  in  running  the  business  which,  of  course,  wiped  out  the  capital 
stock  paid  in  of  $12,000. 

November  30, 1904,  there  was  a  fire  in  the  store  of  the  company  which 
caused,  substantially,  a  total  loss.  The  company  had  an  insurance  upon 
its  stock  of  $15,000.  That  the  company  met  with  a  total  loss,  substan- 
tially, by  this  fire,  must  have  been  known  to  the  defendant,  the  Citizens' 
Trust  Company  of  Utica.  The  trust  company  also  knew  that  the  fur- 
niture company  owed  other  debts,  but  did  not  know  the  amount  or  ex- 
tent of. its  indebtedness;  that  is,  there  is  no  evidence  showing  that  the 
trust  company  knew  this.  By  some  jugglery  with  figures  and  facts,  the 
modus  operandi  not  appearing,  the  adjusters  made  some  sort  of  a  state- 
ment in  adjusting  the  fire  loss  that  the  company  had  made  a  gross 
profit  in  1904,  up  to  the  time  of  the  fire,  of  about  $13,000  for  that  year 
alone,  and  the  board  of  directors,  on  this  statement  and  on  one  from 
John  A.  Breen,  passed  a  resolution,  December  10,  1904,  that  the  com- 
pany continue  business,  and  it  thereupon  directed  a  man  to  go  out  and 
1G3  F.— 56 
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purchase  more  goods.  That  the  furniture  company  was  then  hopelessly 
insolvent  is  abundantly  shown  by  the  evidence.  That  this  fact  was 
known  to  the  company  and  to  the  directors  is  conclusively  proved.  Its 
insurance  money  was  but  little  more  than  sufficient  to  pay  the  indebted- 
ness to  the  trust  company,  and  its  property  and  assets  of  all  kinds,  ex- 
clusive of  this,  would  have  paid  but  a  small  fraction  of  its  other  indebt- 
edness. The  officers  and  directors  of  the  furniture  company  must  have 
known,  and  I  find  that  they  did  know,  that  they  had  been  doing  business 
at  a  large  and  increasing  loss,  and  that  the  furniture  company  was  in- 
solvent. One  of  the  Breens  on  the  stand  testified  that  in  estimating  the 
value  of  their  stock  of  goods  they  took  the  cost  price  of  them,  and  then 
added  to  that  50  or  60  per  cent.  There  was  no  pretense. that  the  goods 
had  increased  in  value.  This  appears  to  me  to  be  counting  chickens 
before  they  are  hatched.  Quite  likely,  the  most  of  these  goods  might 
have  been  disposed  of  at  a  profit  of  50  or  60  per  cent.,  but  experience 
had  shown  that  it  cost  much  more  than  the  profit  to  get  it.  Crediting 
these  men  with  common  sense  and  ordinary  understanding,  I  am  com- 
pelled to  find,  and  do  find,  as  above  stated,  that,  at  the  time  they  made 
the  payments  to  the  defendant,  the  Citizens'  Trust  Company,  they  knew 
the  company  was  insolvent*  It  does  not  follow,  however,  that  the  fur- 
niture company  intended  a  preference,  for  hope  bums  brightly  in  the 
human  heart,  and  I  am  convinced  that  the  company  intended  to  con- 
tinue business  and  hoped  to  make  money  and  pay  off  its  indebtedness. 
In  the  beginning  of  December,  1903,  the  furniture  company  did  not 
anticipate  that  Darling  would  demand  payment  of  his  note  of  over  $7,- 
000,  and  it  may  be,  and  probably  is,  true  that  prior  to  the  15th  of  De-  ^ 
cember,  or  about  that  time,  the  furniturt  company  expected  it  would 
carry  the  loans  with  the  trust  company  as  it  formerly  had  done  and 
without  other  security  or  indorser. 

The  Citizens'  Trust  Company  was  not  secured,  and  it  is  evident  from 
the  evidence  in  the  case  that,  on  or  prior  to  December  15,  1904,  the 
Citizens*  Trust  Company  had  demanded  payment  of  a  part  at  least  of 
the  indebtedness  owing  to  it  from  the  furniture  company,  for  on  that 
day  the  trust  company,  having  on  deposit  with  it  more  than  that  sum  to 
the  credit  of  the  furniture  company  derived  from  its  insurance,  charged 
up  to  the  account  of  the  furniture  company  $6,070  of  the  notes  of  the 
.furniture  company,  and  the  one  who  did  this  in  the  trust  company  tes- 
tified that  he  had  been  promised  a  check.  The  check  not  being  forth- 
coming prior  to  the  close  of  the  bank  on  that  day,  notes  to  this  amount 
were  charged  to  the  account.  The  evidence  is  that,  after  this  was 
done,  and  that  evening,  or  the  next  day,  the  check  promised  came  in. 
Under  the  bankruptcy  law,  this  would  not  constitute  a  preference 
which  can  be  recovered  by  the  trustee  in  bankruptcy,  unless  I  also  find 
that  the  Citizens'  Trust  Company  at  the  time  had  reasonable  cause  to 
believe  that  in  making  such  payment  it  was  intended  by  the  furniture 
company  to  give  a  preference.  It  does  not  expressly  appear  that  the 
trust  company  refused  to  loan  money  to  the  furniture  company  for  the 
further  carrying  on  of  its  business.  I  think  the  evidence  fails  to  show 
that  the  trust  company  had  reasonable  cause  to  believe  that  the  fur- 
niture company  was  insolvent,  or  that  the  payment  to  it  of  these  notes 
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referred  to  would  enable  it  to  obtain  a  greater  percentage  of  its  debt 
than  any  other  of  the  creditors  of  the  furniture  company  of  the  same 
class. 

It  is  contended,  however,  that  under  section  48  of  the  stock  corpora- 
tion law  of  the  state  of  New  York  (Laws  1892,  p.  1838,  c.  688),  in  con- 
nection with  section  67e  of  the  bankrupt  act  (Julv  1,  1898,  c  541,  30 
Stat.  564  [U.  S.  Comp.  St.  1901,  p.  3449]),  the  plaintiff  may  recover 
this  payment  of  December  15th. 

Section  48  of  the  New  York  stock  corporation  law  provides,  in  sub- 
stance, that  no  transfer  of  any  property  of  a  corporation,  which'  shall 
have  refused  to  pay  any  of  its  notes  or  other  obligations  when  due,  by 
it  or  any  officer,  director,  or  stockholder  thereof,  nor  any  payment 
made  when  the  corporation  is  insolvent,  or  its  insolvency  is  imminent, 
with  the  intent  of  giving  a  preference  to  any  particular  creditor  over 
other  creditors  of  the  corporation,  shall  be  valid,  and  that  every  trans- 
fer or  assignment  or  other  act  done  in  violation  of  such  provisions  shall 
be  void.  It  follows  that,  irrespective  of  any  intent  or  knowledge  of 
the  insolvency  on  the  part  of  the  trust  company,  if  the  payment  of  De- 
cember 15,  1904,  was  made  by  the  furniture  company  "with  the  intent 
of  giving  a  preference"  to  the  Citizens'  Trust  Company  over  the  other 
creditors  of  the  furniture  company,  such  payment  was  invalid  and 
void,  and  under  the  provisions  of  section  67e  of  the  bankruptcy  act  the 
trustee  may  recover  such  payment.  When  that  pajonent  was  made, 
assuming  it  to  have  been  a  voluntary  payment  of  the  notes,  was  it  made 
with  intent  to  prefer  the  Citizens*  Trust  Company?  If  at  that  time 
the  furniture  company  intended  and  expected  to  continue  its  business, 
to  pay  all  its  creditors,  and  expected  that  when  needed  it  could  have 
the  same  line  of  credit  with  the  trust  company  it  had  had  before,  and 
only  paid  up  these  notes  to  save  interest,  an  intent  to  prefer,  in  the  sense 
of  the  law,  cannot  justly  be  imputed. 

During  the  month  of  December,  1904,  the  furniture  company  receiv- 
ed about  $14,850  insurance  money  on  its  fire  loss,  which  it  deposited 
with  the  trust  company.  There  is  no  special  significance  in  this,  as  the 
furniture  company  did  its  banking  business  with  the  trust  company, 
and  had  since  its  organization,  and  the  Breens  had  done  their  business 
with  its  predecessor.  Was  this  money  deposited  there  as  a  step  in 
giving  a  preference,  or  to  enable  the  trust  company  to  obtain  a  banker's 
lien,  or  in  the  ordinary  course  of  its  business  ?  The  note  to  Darling  was 
drawing  interest,  but,  so  far  as  appears,  as  stated,  the  other  indebted- 
ness (outside  of  that  of  the  trust  company),  was  not.  It  may  fairly  be 
inferred  that  the  furniture  company  anticipated  that  from  its  sales  it 
would  derive  profits  and,  by  borrowing  money  from  time  to  time,  as  ab- 
solutely needed,  be  able  to  make  payments  on  its  debts  to  various  firms 
and  individuals  and  postpone  final  and  full  payment,  and  so  eventually 
get  out  of  debt.  I  find  no  substantial  evidence  of  collusion  with  the 
trust  company  or  with  the  petitioners  in  bankruptcy  or  either  of  them. 
There  is  no  evidence  that  the  Darling  note  was  being  pressed  at  all 
at  this  time.  There  is  no  substantial  evidence  that  Darling  had  in- 
dicated a  purpose  to  withdraw  his  support  or  credit.  If  so,  it  is  not 
shown  that  the  furniture  company  knew  it,  or  changed  its  action  be- 
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cause  of  that  fact.  The  notes  charged  up  to  the  account  on  the  16th 
day  of  December,  1904,  were  as  follows :  Note  of  $2,000,  dated  Feb- 
ruary 29,  1904 ;  note  of  $1,000,  dated  March  16,  1904 ;  note  of  $1,000, 
dated  April  1,  1904;  note  of  $2,000,  dated  October  15,  1904.  The  note 
of  October  15,  1904,  was  due  in  four  months,  or  about  February  15, 
1905.  The  others  were  demand  notes  or  past  due.  At  that  time,  De- 
cember 15,  1904,  the  trust  company  Held  other  notes,  payable  on  de- 
mand, made  by  the  furniture  company,  viz.,  note  of  February  2,  1904, 
for  $1,000 ;  note  of  February  9,  1904,  for  $1,000 ;  note  of  February  26, 
1904,'  for  $1,500 ;  and  note  of  March  9,  1904,  for  $1,000.  It  is  quite 
suspicious  that  the  note  of  October  15,  1904,  for  $2,000,  not  due  until 
February,  1905,  was  charged  to  the  account  with  the  other  notes  men- 
tioned, December  15,  1904,  and  included  in  the  payment  of  such  notes 
by  check  made  that  or  the  next  day.  Was  it  hoped  or  anticipated  that 
actual  bankruptcy  would  be  deferred  until  four  months  had  elapsed? 
Why  were  not  the  notes  due  on  demand  to  the  amount  stated  charged 
up  or  paid  by  check? 

I  think  it  clear  that  the  trust  company  knew  of  the  fire,  knew  that 
the  insurance  money  was  coming  in,  knew  there  might  be  some  ques- 
tion of  the  ability  of  the  furniture  company  to  continue  business  or 
meet  its  obligations,  and  desired  to  secure  its  pay  from  the  money  in 
bank  before  further  complications  arose.  Careful  banks  and  trust 
companies  always  should  have  these  matters  in  mind.  But,  as  before 
stated,  prudence  in  financial  affairs  and  an  adherence  to  strict  business 
principles  on  the  part  of  such  institutions  is  required  and  expected, 
and  we  do  not  justly  infer  from  their  exercise  an  intent  to  receive  a 
preference  or  a  knowledge  or  a  suspicion .  even  that  a  preference  is 
intended.  But  under  the  stock  corporation  law  the  intent  of  the  trust 
company  is  immaterial,  provided  the  payment  was  made  with  intent  on 
the  part  of  the  furniture  company  or  its  officers  to  give  a  preference  to 
the  trust  company.  To  find  an  intent  on  the  part  of  the  furniture  com- 
pany or  its  officers  to  give  a  preference,  I  must  find  more  than  insolven- 
cy and  a  knowledge  of  that  fact  by  it.  It  or  its  officers  having  to  do 
with  the  payment  must  have  known  or  expected  it  would  have  that  ef- 
fect. An  intent  to  prefer,  when  a  payment  is  made,  in  the  sense  of  this 
law,  cannot  be  attributed  to  every  insolvent  person  doing  business,  but 
who  expects  and  intends  in  good  faith  to  continue  business,  make  mon- 
ey, and  pay  all  his  debts  and  obligations,  and  who  pays  a  debt  that  is 
due.  However,  when  a  debtor  comes  to  paying  to  one  particular  cred- 
itor debts  not  due,  in  preference  to  paying  those  creditors  whose  de- 
mands are  due,  we  have  a  different  situation,  and  must  have  a  satis- 
factory explanation  of  the  transaction,  or  the  intent  to  prefer  will  be 
necessarily  inferred.  Have  this  trust  company,  the  defendant  here, 
and  the  furniture  company  and  its  officers  given  such  explanation? 
If  it  be  true  that,  being  hard  pressed,  it  was  desired  to  save  paying  in- 
terest, cut  down  expenses  or  outgoes,  and  that  this  was  the  sole  object 
of  paying  this  note  before  due,  and  that  is  the  only  explanation  given, 
then  an  intent  to  prefer  the  trust  company  should  not  be  inferred.  ,Thc 
furniture  company  was  owing  for  merchandise  about  $4,000,  Breen  and 
Shaver  notes,  aside  from  DarHng  note  of  $7,000  or  over,  $1,600,  other 
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accounts  about  $13,000,  in  addition  to  its  indebtedness  to  the  trust  corn- 
party.  The  evidence  is  scant  and  unsatisfactory  as  to  what  passed  be- 
tween the  furniture  company  and  the  trust  company  just  before  and 
which  brotrght  about  this  payment.  December  10,  1904,  there  was  a 
meeting  of  the  directors  of  the  furniture  company,  and  within  a  week 
thereafter  its  officers  had  checked  out  of  the  insurance  to  themselves 
some  $1,800,  or  more.  If  they  were  intent  on  saving  interest  charges 
and  maintaining  the  credit  of  the  company,  why  was  it  that  they  paid 
themselves  and  the  trust  company  alone  ? 

During  the  summer  and  fall  of  1904  the  bank  account  of  the  furni- 
ture company  was  frequently  overdrawn.  ■  After  December  10th,  the 
furniture  company  purchased  some  $8,000  worth  of  new  goods  on  cred- 
it. While  between  December  6,  1904,  and  January  27,  1905,  the  com- 
pany received  and  deposited  some  $20,050,  it  paid  to  Citizens*  Trust 
Company,  defendant,  $12,321.35,  paying  it  in  full,  to  J.  E.  Davis,  an 
agent  of  the  company,  some  $685,  and  to  the  Breens,  or  concerns  with 
which  they  were  connected,  some  $3,000,  or  thereabouts,  and  to  Talbot, 
the  newly  elected  vice  president,  about  $75.  I  think  some  $56  was  on 
deposit  when  the  end  came.  I  do  nbt  find  any  evidence  that  when  pay- 
ing up  the  trust  company  any  arrangement  was  made  or  attempted  to 
be  made  for  further  credit  or  a  renewal  of  credit  when  necessary.  To 
my  mind  this  is  very  suspicious.  It  is  evident  that  the  officers  of  the 
furniture  company,  in  paying  themselves  and  the  trust  company  as  they 
did,  knew  that  the  effect  was  to  prefer  themselves  and  the  Citizens' 
Trust  Company  and  precipitate  failure.  I  am  forced  to  the  conclusion 
on  all  the  evidence  that  the  furniture  company  and  its  officers,  know- 
ing itself  to  be  insolvent  and  on  the  eve  of  probable  failure,  and  which 
it  had  in  mind,  made  all  the  payments  to  the  trust  company,  including 
that  of  December  15,  1904,  with  the  intent  of  giving  a  preference  to  its 
creditor  the  Citizens'  Trust  Company  of  Utica,  N.  Y.,  over  the  other 
creditors  of  the  corporation,  and  that  such  acts  were  in  violation  of 
section  48  of  the  corporation  law  of  the  state  of  New  York  and  void. 

But  the  trust  company  says  that  it  had  a  banker's  lien  on  the  funds 
on  deposit,  and  had  the  right  to-  apply  this  money  as  it  came  in  in  pay- 
ment of  these  demand  notes.  Express  demand  is  not  shown,  but  a 
check  was  promised,  and  in  fact  given,  and  as  entered  the  furniture 
company  was  credited  with  payment  of  the  notes  made  by  checks  on 
its  account.  These  checks  were  honored,  and  the  trust  company  took 
out  the  money  (in  effect)  and  transferred  it  to  itself  in  payment  of  the 
notes.  The  transaction  as  a  whole  was  a  payment  pure  and  simple 
made  by  the  furniture  company  to  the  trust  company.  By  the  giving 
and  acceptance  of  the  checks,  the  one  paid,  and  the  other  received,  pay- 
ment. It  was  not  an  adjustment  of  accounts  or  the  making  of  a  set- 
off.    It  was  a  transfer  of  property. 

Again,  all  the  deposits  were  made  in  due  course  of  business  in  the 
usual  manner  and  within  four  months  of  the  filing  of  the  petition  in 
bankruptcy.  Hence  the  lien,  if  any  existed,  was  created  within  the 
four  months  preceding  the  filing  of  the  petition  in  bankruptcy  and  at  a 
time  when  the  furniture  company  knew  it  was  insolvent,  and  the  de- 
posits were  accompanied  with  an  intent  on  the  part  of  the  furniture 
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company  and  its  officers  to  use  them  in  making  preferential  payments, 
paying  the  trust  company  to  the  exclusion  of  other  creditors.  Subdi- 
vision "e"  of  section  67  of  the  bankruptcy  act  provides  as  follows : 

"(e)  That  all  conveyances,  transfers,  assignments,  or  incumbrances  of  his 
property,  or  any  part  thereof,  made  or  given  by  a  person  adjudged  a  banltrupt 
under  the  provisions  of  this  act  subsequent  to  the  passage  of  this  act  and 
within  four  months  prior  to  the  filing  of  the  petition,  with  the  intent  and 
purpose  on  his  part  to  hinder,  delay,  or  defraud  his  creditors,  or  any  of  them, 
shall  be  null  and  void  as  against  the  creditors  of  such  debtor,  except  as  to 
purchasers,  in  good  faith  and  for  a  present  fair  consideration ;  and  all  prop- 
erty of  the  debtor  conveyed,  transferred,  assigned,  or  incumbered  as  afore- 
said shall,  if  he  be*  adjudged  a  bankrupt,  and  the  same  is  not  exempt  from 
execution  and  liability  for  debts  by  the  law  of  his  domicile,  be  and  remain  a 
part  of  the  assets  and  estate  of  the  bankrupt  and  shall  pass  to  his  said  trus- 
tee, whose  duty  it  shall  be  to  recover  and  reclaim  the  same  by  legal  proceed- 
ings or  otherwise  for  the  benefit  of  the  creditors.  And  all  conveyances,  transr 
fers,  or  incumbrances  of  his  property  made  by  a  debtor  at  any  time  within 
four  months  prior  to  the  filing  of  the  petition  against  him,  and  while  insolvent, 
which  are  held  null  and  void  as  against  the  creditors  of  such  debtor  by  the 
laws  of  the  state,  territory,  or  district  in  which  such  property  is  situate,  shall 
be  deemed  null  and  void  under  this  act  against  the  creditors  of  such  debtor 
if  he  be  adjudged  a  bankrupt,  and  such  property  shall  pass  to  the  assignee 
and  be  by  him  reclaimed  and  recovered  for  the  benefit  of  the  creditors  of  the 
bankrupt.  For  the  purpose  of  such  recovery  any  court  of  bankruptcy  as  here- 
inbefore defined,  and  any  state  court  whidi  would  have  had  Jurisdiction  if 
bankruptcy  had  not  intervened,  shall  have  concurrent  Jurisdiction." 

If  the  furniture  company  in  due  course  of  business  had  deposited  this 
money  with  the  trust  company,  and  it  or  any  part  of  it  had  remained 
there,  the  simple  relation  of  debtor  and  creditor  would  have  arisen, 
and,  in  the  absence  of  fraud  or  collusion  or  intent  to  give  and  receive  a 
preference,  there  would  have  been  mutual  demands  which  could  have 
been  set  off,  the  one  against  the  other,  even  though  the  deposits  were 
made  within  the  four  months  preceding  the  filing  of  the  petition.  New 
York  County  National  Bank  v.  Massey,  192  U.  S.  138,  24  Sup.  Ct. 
199,  48  L.  Ed.  380,  11  Am.  Bankr.  Rep.  42.  But  such  is  not  this  case. 
The  furniture  company  checked  out  the  money,  all  of  it  so  far  as  in- 
volved here,  and  by  checks  on  the  account  transferred  it  to  the  trust 
company  as  a  payment  of  notes  with  intent  to  prefer  and  it  was  ac- 
cepted as  payment  of  such  notes. 

I  cannot  assent  to  the  proposition  that  the  trust  company  had  a  strict 
lien  on  the  deposit,  or  any  part  of  it,  for  the  payment  of  the  notes  or 
any  of  them  when  the  transaction  of  December  15,  1904,  took  place, 
except,  possibly,  so  far  as  demand  of  payment  on  demand  notes  had 
been  made.  There  was  no  lien  on  the  deposit  so  far  as  the  note  of 
$2,000,  not  due  until  February,  1905,  was  concerned.  Jordan  v.  Na- 
tional Shoe  &  Leather  Bank,  74  N.  Y.  467,  473,  30  Am.  Rep.  319; 
Pearsall,  as  Trustee,  v.  Nassau  Nat.  Bank,  74  App.  Div.  89,  77  N.  Y. 
Supp.  11. 

In  Jordan  v.  National-  Shoe  &  Leather  Bank,  74  N.  Y.,  at  pages 
472,  473  (30  Am.  Rep.  319)  the  court  says : 

"The  defendant  further  contends  that  it  had,  and  continues  to  have,  a 
banker's  lien  on  the  balance  of  deposit  sued  for.  There  is  spoken  of  In  the 
books  what  is  termed  a  banker's  lien,  but  it  is  not  a  right  to  retain  the  bal- 
ance of  a  customer's  deposit  to  pay  or  apply  upon  an  indebtedness  of  his  to 
the  bank,  not  yet  matured.    The  passage  quoted  by  the  defendant  from  Morse 
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on  Banks:  *The  rule  may  be,  broadly  i^ated,  tbat  the  bank  has  a  general  lien 
on  all  moneys  and  fmids  of  a  depositor  in  its  possession,  for  the  balance  of 
the  general  account' — is  too  broadly  stated,  and  needs  the  limitation  that  the 
balance  of  that  account  must  be  then  due  and  payable.  A  lien  is  a  right  of 
one  to  retain  property  in  his  possession  belonging  to  another,  until  certain  de- 
mands of  him  in  possession  are  satisfied.  Hanunonds  v.  Barclay,  2  E^st,  227- 
235.  But  mere  possession  does  not  give  the  right  It  must  arise  from  contract 
or  operation  of  law.  There  was  no  contract  for  a  lien,  in  this  case.  Nor  did 
the  law  operate  to  give  one.  It  would  be  in  complete  hostility  to  the  whole 
purport  and  contemplation  of  the  contract  of  discount.  The  purpose,  existing 
and  understood  by  the  parties  in  that  act,  is  that  the  customer  of  the  bank 
may  draw  out  at  his  pleasure  the  avails  of  the  discount  After  the  paper  dis- 
counted falls  due  and  payable  and  remains  unpaid,  unless  other  rights  have 
intervened,  the  bank  may  hold  a  balance  of  deposits  and  apply  it  towards  the 
payment  of  the  paper ;  but  these  deposits  in  a  bank  create  between  it  and  the 
depositor  the  relation  of  debtor  and  creditor.  Commercial  Bk.  of  Albany  v. 
Hughes,  17  Wend.  (N.  Y.)  100;  ^Ktna  National  Bk.  v.  Fourth  National  Bk., 
46  N.  Y.  82,  7  Am.  Rep.  314.  Now  a  debtor  in  one  sum  has  no  lien  upon  it  in 
his  hands  for  the  payment  of  a  debt  owned  by  him,  which  has  not  yet  ma- 
tured; nor  has  a  bank,  more  than  any  other  debtor.  Both  hold,  as  debtors, 
the  moneys  of  their  creditors,  and  may  set  up  no  claim  to  them  not  given  by 
the  law  of  set-off,  counterclaim,  recoupment,  or  kindred  rules.  Beckwith  v. 
Union  Bank.  3  Sandf .  (N.  Y.)  604,  affirmed  9  N.  Y.  211 ;  Giles  v.  Perkins,  9 
East  37." 

What  were  and  what  are  the  rights  of  the  parties  under  the  facts  of 
this  case  as  to  the  demand  notes?  They  were  due  on  demand,  and  I 
find  that  prior  to  December  15th  demand  had  been  made  for  payment 
of  the  demand  notes  included  in  the  payment  of  that  date.  The  trust 
company  had  beefi  promised  a  check,  presumably  in  payment  of  same, 
and  this  imports  a  demand  that  such  notes  be  paid.  Assuming  this,  if 
not  paid,  the  bank  had  the  right,  acting  in  good  faith,  and  not  seeking 
or  intending  a  preference  to  charge  them  to  the  account,  which  it  did, 
but  the  promised  check  coming  in  that  evening  or  the  next  day,  it  treat- 
ed the  transaction  a&  a  payment,  and  so  accepted  the  check  of  the  fur- 
niture company.  In  giving  the  check,  in  making  this  payment  the  fur- 
niture company  intended  to  prefer  the  trust  company  in  violation  of  the 
stock  corporation  law  of  the  state  of  New  York  and  violated  such  law. 
The  trust  company  had  no  intent  to  accept  a  preference  and  no  reason 
to  believe  a  preference,  in  the  sense  of  the  statutes,  was  intended. 
Should  I  find,  or  can  I  find,  that  the  payment  of  the  demand  notes 
made  December  15th  was  in  satisfaction  of  the  lien,  if  any?  By  re- 
ceiving the  check,  did  the  trust  company  waive  its  lien,  if  any,  and  ac- 
cept payment  in  due  course?  I  cannot  doubt  that  the  trust  company, 
after  demand  of  payment  of  the  demand  notes,  so  far  as  demand  was 
made,  had  the  right  to  retain  the  deposit  so  far  as  sufficient  to  extin- 
guish them.  But  did  it  do  this?  It  accepted  the  check  and  charged 
that  to  the  account.  The  drawing  and  delivery  of  the  check  was  with 
intent  on  the  part  of  the  furniture  company  to  prefer  the  trust  com- 
pany over  its  other  creditors,  and  that  act  is  declared  void  by  the 
stock  corporation  law;  but  the  trust  company  then  had  and  still  has 
the  money  and,  in  fact,  has  never  parted  with  it.  It  had  the  right  to 
retain  it  notwithstanding  the  unlawful  intent  of  the  furniture  company 
or  4ts  ofiicers.  Having  demanded  payment  of  those  demand  notes, 
paid  December  15,  1904,  it  had  the  right  to  charge  them  to  the  account, 
and  to  that  extent  appropriate  so  much  of  the  deposit  as  was  necessary 
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to  their  payment.  This  it  did  in  fact.  When  the  check  came  in,  it 
treated  that  as  payment,  and  so  applied  it.  Has  the  trust  company  by 
that  act  lost  its  right  to  retain  that  money  so  far  as  the  demand  notes 
paid  December  15,  1904,  are  concerned  ?  Assuming,  that  the  payment, 
as  such,  by  the  check,  was  void  under  the  stock  corporation  law,  where 
are  the  parties  left  December  16,  1904?  The  trust  company,  having 
demanded  payment,  has  taken  the  money,  applied  it  to  the  payment  of 
certain  demand  notes,  as  it  had  the  right  to  do,  including  a  note  of  $2,- 
000  not  due  and  to  the  payment  of  which  it  had  no  right  to  apply  any 
part  of  the  deposit  at  that  time.  As  to  the  other  demand  notes,  paid 
tliereafter,  what  was  the  condition  and  rights  of  the  parties  when  the 
petition  was  filed  and  up  to  the  time  the  adjudication  was  made? 
If  no  checks  had  been  given,  if  no  demand  of  payment  had  been  made, 
and  all  the  money  had  remained  with  the  trust  company  to  the  credit 
of  the  furniture  company,  the  trust  company  could  have  retained  of  the 
deposit  a  sufficient  sum  to  pay  all  the  notes  due  or  not  due  as  against 
the  trustee  in  bankruptcy.  '  Matter  of  Phillip  Semmer  Glass  Co.,  Lim., 
11  Am.  Bankr.  Rep.  665 ;  N.  Y.  Co.  Nat.  Bank  v.  Massey,  192  U.  S. 
138,  24  Sup.  Ct.  199,  48  L.  Ed.  380. 

The  relation  of  the  parties  would  have  been  this:  The  trust  com- 
pany was  owing  to  the  furniture  company  over  $12,000,  balance  of  de- 
posits to  its  credit,  and  the  furniture  company  was  owing  the  trust 
company  on  notes,  some  due  and  some  not  due,  a  somewhat  smaller 
sum  in  the  aggregate.  The  right  of  set-off  existed,  and  the  trust  com- 
pany could  have  successfully  resisted  any  proceeding  to  compel  it  to 
pay  to  the  trustee  any  sum  except  the  excess  over  the  amount  of  such 
notes.  Did  it  lose  that  right  by  in  good  faith  accepting  payment  from 
the  furniture  company  prior  to  the  filing  of  the  petition  in  bankruptcy ; 
the  payment  of  such  notes  having  been  made  by,  the  furniture  com- 
pany with  intent  to  prefer?  Assume  that  the  payments,  and  all  of 
them,  were  void,  as  made  in  violation  of  the  stock  corporation  law,  does 
it  follow  that  this  trustee  in  bankruptcy  can  recover  the  amounts  so 
paid  when  the  further  fact  appears,  if  it  be  a  fact,  that,  had  the  pay- 
ments not  been  made,  the  trust  company  could  not  hold  all  the  money 
paid  to  it  by  check  and  sought  to  be  recovered?  Can  we  impose  that 
penalty  in  the  trust  company  on  the  ground  the  furniture  company  and 
its  officers  violated  the  stock  corporation  law  in  making  the  payments  ? 
In  short,  declaring  the  payments  made  by  the  furniture  company  to  the 
trust  company,  from  and  including  December  15,  1904,  up  to  the  date 
of  the  filing  of  the  petition  in  bankruptcy,  void,  can  we  deprive  the 
trust  company  of  the  right  of  offset  it  had  when  the  checks  were  drawn 
as  to  the  demand  notes  payment  of  which  had  been  demanded,  and 
would  have  had  when  the  petition  was  filed  as  to  the  others  if  the  pay- 
ments had  not  been  made  ? 

I  do  not  think  the  trust  company  had,  strictly  speaking,  a  lien  on  the 
deposits.  It  did  have  the  right  to  retain  so  much  of  the  deposits  as 
was  necessary  to  pay  any  note  or  notes  made  by  the  furniture  company ' 
and  discounted  by  it  with  the  trust  company  and  which  had  come  due. 
The  trust  company  had  the  right,  in  the  absence  of  agreement  to  the 
contrary,  to  charge  such  notes  to  the  account,  and  I  do  not  think  this 
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right  was  in  any  way  destroyed  by  the  giving  of  the  check.  Subse- 
quently to  the  giving  of  the  check,  December  15th  or  16th,  for  the  $6,- 
070,  deposits  made  with  intent  on  the  part  of  the  depositor,  furniture 
company,  to  apply  them  in  making  preferential  payments,  stand  on  a 
different  footing.  While  deposited  in  the  regular  course  of  business 
with  its  banker  by  the  furniture  company,  they  were  affected  by  the  un- 
lawful intent,  and,  had  they  not  been  applied  in  execution  of  that  in- 
tent to  the  payment  of  the  $2,000  note  not  due  and  the  other  demand 
notes,  can  we  say  the  deposits  would  have  remained  with  the  trust  com- 
pany so  as  to  have  been  subject  to  the  right  of  offset  at  the  time  the  pe- 
tition was  filed  and  the  adjudication  made?  Would  they  not  have  been 
applied  to  the  payment  of  other  debts  owing  to  other  creditors  ?  Can 
we  construct  a  right  of  set-off  or  lien  so  called  in  favor  of  the  trust 
company  that  never  came  into  existence  ?  This  money  did  not  remain 
on  deposit  with  the  trust  company  subject  to  the  check  of  the  furniture 
company  until  baYikruptcy  proceedings  were  instituted.  It  was  not 
paid  over  from  time  to  time  after  December  15,  1904,  on  the  demand 
notes  as  demand  of  payment  was  made,  but  voluntarily  and  pursuant  to 
an  intent  to  make  preferential  payments,  and  such  payments  were  void. 
What  the  situation  would  have  been  January  27,  1905,  or  February  10, 
1905,  had  not  these  payments  been  made  is  conjectural,  and  it  seems 
to  me  that,  unless  the  law  says  a  banker  may  charge  the  note  of  a  cus- 
tomer due  on  demand  to  his  account  without  any  demand  other  than 
so  charging  it — ^that  is,  without  making  demand  of  payment  of  the 
maker — ^no  right  of  set-off  as  to  the  $2,000  note  or  the  other  demand 
notes,  those  paid  subsequently  to  December  15,  1904,  ever  arose.  The 
money  was  paid  over  to  the  trust  company  from  time  to  time  in  pur- 
suance of  an  illegal  intent  as  a  preference  and  on  demand  notes  pay- 
ment of  which  had  not  been  demanded  and  in  violation  of  the  stock  cor- 
poration law.  The  money  paid  on  the  $2,000  note  coming  due  in  Feb- 
ruary, 1905,  never  became  subject  to  set-off  or  any  banker's  lien.  I 
can  find  no  evidence  of  a  demand  as  to  the  demand  notes  paid  after  De- 
cember 16,  1904,  and  I  find  no  authority,  and  am  pointed  to  none, 
holding  that  a  bank  may  charge  a  demand  note  to  the  account  of  the 
maker  prior  to  his  failure  or  the  filing  of  a  petition  in  bankruptcy 
against  him,  without  first  making  a  demand.  The  note  is  payable  on 
demand  made  by  the  bank.  Has  the  maker  a  right  to  a  demand  before 
it  is  charged  to  his  account?  His  deposit  account  is  subject  to  his 
check  and  he  may  have  given  checks  for  the  whole  amount  of  it  to 
other  parties  relying  on  that  fact.  If  the  bank  or  trust  company  may 
charge  up  the  demand  note  or  notes  without  demand  or  notice,  the 
checks  would  be  dishonored,  and  the  depositor's  credit  shaken,  and 
perhaps  destroyed.  If  demand  is  made,  the  maker  of  the  note  may 
care  for  it  in  other  ways,  and  it  seems  to  me  that  he  ought  to  have  the 
opportunity  so  to  do.  Demand,  in  such  cases,  is  not  a  useless  formali- 
ty. It  is  settled  that  demand  of  payment  of  a  note  payable  on  demand 
is  not  necessary  before  suit  brought,  as  suit  brought  is  a  sufficient 
demand.  Haxtum  v.  Bishop,  3  Wend.  (N.  Y.)  13.  But  a  deposit  in 
a  bank  is  not  due  and  cannot  be  made  the  subject  of  set-off  against  a 
note  held  by  the  bank  until  demand  is  made,  although  it  is  presently 
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payable  on  demand.  Munger  v.  Albany  City  National  Bank  at  al.,  85 
N.  Y.  580,  587;  Howell  v.  Adams,  68  N.  Y.  314.  So  of  a  deposit 
with  a  private  individual.  Boughton  v.  Flint,  74  N.  Y.  476.  On  the 
other  hand,  the  statute  of  limitations  begins  to  run  as  against  a  note 
payable  on  demand  from  its  date,  whether  demand  is  made  or  not,  even 
if  it  is  drawn  with  interest.  Wenman  v«  Mohawk  Ins.  Co.,  13  Wend. 
(N.  Y.)  267,  28  Am.  Dec.  464;  Rowland  v.  Edmonds,  24  N.  Y.  307; 
Wheeler  v.  Warner,  47  N.  Y.  519,  7  Am.  Rep.  478;  De  Lavallette  v. 
Wendt,  75  N.  Y,  579,  31  Am.  Rep.  494.  And  while  one  who  indorses 
a  nonnegotiable  promissory  note  payable  on  demand  does  not  in  the 
commercial  sense  become  an  indorser  with  the  rights  and  liabilities  of 
an  indorser,  he  may  be  held  thereon  as  maker  or  guarantor,  and  the 
statute  of  limitations  runs  in  his  favor  from  the  date  of  the  instrument. 
Cottle  V.  Marine  Bank,  166  N.  Y.  53,  68,  59  N.  E.  736 ;  Wheeler  v. 
Warner,  47  N.  Y.  519,  7  Am.  Rep.  478 ;  McMullen  v.  Rafferty,  89  N. 
Y.  456,  458.    In  this  case,  Judge  Earl  said  (page  458  of  89  N.  Y.) : 

"The  word  ^demand*  is  not  treated  as  part  of  the  contract,  but  is  used  to 
show  that  the  debt  is  due.** 

In  Cottle  V.  Marine  Bank,  supra,  the  court  said : 

"As  between  maker  and  holder  a  promissory  note  payable  on  demand  Is  due 
forthwith,  ♦  ♦  ♦  and  therefore  a  demand  with  tender  of  the  note  of  the 
maker  is  not  a  condition  precedent  to  the  maturity  of  the  cause  of  action." 

If  this  be  so,  then  these  demand  notes  were  due  and  payable  when 
the  checks  were  given  in  payment  without  demand,  and,  if  due  and 
payable,  the  right  of  set-off  existed,  and,  it  would  seem,  it  must  follow 
that  the  trust  company  had  the  right  to  receive  payment  and  had  at  the 
•times  of  payment  a  sort  of  lien  upon  the  deposit.  In  short,  the  deposits 
were  actually  applied  by  the  depositor  and  received  by  the  holder  of  the 
notes  then  due  and  payable  in  satisfaction  of  the  notes,  and,  if  due  and 
payable,  the  trust  company  had  the  right  to  receive  and  retain  the 
money  turned  over  to  it.  It  had  the  right  to  charge  up  these  demand 
notes  for  the  reason  they  were  due.  See  cases  cited.  They  did  not,  as 
the  money  was  turned  over  to  them  voluntarily.  Its  right  of  set-off 
then  existing  is  not  forfeited  for  the  reason  the  furniture  company 
turned  it  over.  It  would  seem  that  this  right  of  set-off  has  continued 
and  still  exists.  Why  not  ?  As  stated,  can  we  impose  a  penalty  on  the 
trust  company  for  the  reason  the  furniture  company  had  an  intent  to 
prefer  not  known  to  or  shared  or  participated  in  by  the  trust  company  ? 
At  all  times  after  December  15,  1904,  on  this  theory,  the  trust  company 
had  the  right  to  decline  to  pay  checks  of  the  furniture  company,  exC'ept 
for  the  balance  of  the  deposits  over  and  above  the  amount  of  the  de- 
mand notes,  and  could  have  defended  any  suit  brought  by  it  and  set 
off  such  demand  notes  against  the  deposits,  even  if  no  demand  had  been 
made. 

The  money  is  in  the  possession  of  the  trust  company.  It  has  been 
there  at  all  times,  since  the  deposits  were  made.  If  the  furniture  com- 
pany could  not  have  checked  it  out  against  the  objection  of  the  trust 
company  or  recovered  it  in  a  direct  suit,  how  can  the  trustee  of  the 
bankrupt  furniture  company  now  recover  it?    His  title  and  right  to  it 
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is  no  greater  than  was  that  of  the  furniture  company.  True,  the  pay- 
ments made  by  the  furniture  company  were  void  under  the  stock  cor- 
poration law;  but  so  declaring  them  leaves  the  money  in  the  hands 
of  the  trust  company  as  balance  of  deposits,  and  it  may  set  up  any  de- 
fense to  the  recovery  of  the  money  from  it  by  the  trustee  that  it  had 
against  the  furniture  company.  If  the  furniture  company  had  taken 
the  money  from  its  safe  or  till  or  some  other  bank,  and  paid  it  to  the 
trust  company  in  satisfaction  of  the  notes  with  intent  to  prefer  the  trust 
company,  the  case  would  be  different,  and  the  trustee  could  recover. 
As  the  case  stands,  he  may  recover  the  $2,000  paid  on  the  note  that 
was  coming  due  in  February,  1906.  As  to  that  there  was  no  right  of 
set-off,  no  lien  when  it  was  paid,  and  it  was  not  a  deposit  when  bank- 
ruptcy proceedings  were  instituted.  That  act  did  not  operate  to  give 
to  the  trust  company  a  right  to  set  off  the  $2,000  note  against  a  cause 
of  action  the  bankruptcy  act  gives  to  the  trustee  to  recover  the  amount 
of  the  illegal  payment  made  on  that  note,  not  due  December  14th  or 
15th  when  paid,  and  paid  in  violation  of  the  stock  corporation  law. 
and  as  to  which  note  there  was  no  right  to  a  set-off  against  deposits 
until  bankruptcy  intervened.  When  that  right  came  into  existence, 
there  was  no  deposit.  The  money  had  been  drawn  out  with  intent  to 
use  it  to  prefer,  and  paid  as  a  preference  within  the  stock  corporation 
law,  and  was  illegally  in  the  hands  of  the  trust  company,  which  had 
no  lien  on  or  right  to  it  when  received. 

And  I  do  not  think  that  subdivision  "e"  of  section  67  is  so  broad, 
and  to  be  construed  so  strictly,  as  to  cut  off  the  defense  of  so-called 
banker's  lien,  or  right  of  set-off,  existing  when  the  money  was  paid 
over  on  the  demand  notes.    True,  the  section  says: 

"And  such  property  shall  pass  to  the  trustee  and  be  by  him  reclaimed  and 
recovered  for  the  benefit  of  the  creditors  of  the  bankrupt." 

But  this  does  not,  in  my  judgment,  operate  to  destroy  the  rights 
of  the  trust  company  which  received  the  money  to  retain  same,  which 
right  existed  prior  to  and  at  the  time  of  the  illegal  payments.  But,  it 
is  contended  that  as  the  lien,  or  right  of  set-off,  arose  and  was  created, 
or  sprung  into  existence,  within  the  four  months  preceding  the  filing 
of  the  petition  in  bankruptcy,  at  a  time  when  the  furniture  company 
was  insolvent  to  its  knowledge  and  that  of  its  officers,  and  the  money 
was  deposited  with  intent  on  the  part  of  s\ich  officers  to  make  preferen- 
tial payments  therewith  to  the  trust  company,  that  such  lien  or  right 
of  set-off  falls,  and  the  trustee  may  recover  the  whole  amount  claimed. 
I  have  found  that  the  trust  company  and  its  officers  had  no  intent  to  de- 
mand or  receive  a  preference,  that  they  did  not  know  the  furniture  com- 
pany was  insolvent,  and  that  they  did  not  have  reasonable  cause  to  be- 
lieve that  it  was  intended  to  give  a  preference  either  by  making  the  de- 
posit or  paying  over  the  money  on  the  demand  notes  or  in  payment  of 
same.  There  can  be  no  recovery  under  section  60  of  the  bankruptcy 
act.  This  lien,  or  right  of  set-off,  so  called,  was  neither  created  by 
or  obtained  in  or  pursuant  to  any  suit  or  proceeding  at  law  or  in  equity, 
nor  obtained  through  legal  proceedings.  The  lien,  if  a  lien,  does  not 
fall  under  the  provisions  of  subdivisions  "e"  or  "f"  of  section  67  of 
the  bankruptcy  act.    The  money  was  deposited  in  the  bank  with  an  ex- 
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isting  purpose  to  make  preferential  payments  therewith  (preferential 
under  the  stock  corporation  law),  but  in  this  intent  the  trust  company 
did  not  share.  In  fact,  I  am  of  the  opinion  that  the  right  of  a  bank 
to  set  off  the  matured  notes  of  a  customer  or  depositor  against  his  de- 
posits, assuming  such  deposits  are  not  made  for  and  devoted  to  a  spe- 
cial purpose  to  the  knowledge  of  the  bank,  is  not  a  lien  on  the  deposits 
in  the  sense  of  the  bankruptcy  act.  It  is  a  right  of  set-off,  a  right  to 
apply  the  one,  the  deposit,  to  the  extinguishment  of  the  other,  the  over- 
due notes. 

However,  be  this  as  it  may,  I  .am  of  opinion,  on  the  whole  case, 
that  the  plaintiff  may  and  should  recover  the  whole  amount  paid  on  the 
note  of  $2,000  coming  due  in  February,  1906,  with  interest  from  the 
time  of  demand  by  the  trustee,  but-  that  he  cannot  recover  the  amount 
of  the  other  payments,  those  made  on  the  demand  notes. 

There  will  be  a  judgment  accordingly. 


ODBERT  et  al.  v.  MARQUET  et  al. 

(Circuit  Court,  N.  D.  West  Virginia.    August  15,  1908.) 

L  Vendor  and   Purohaseb  —  Fraudulent   Representations  —  Matters   of 
Opinion. 

A  claim  for  damages  or  abatement  of  purchase  money  for  fraudulent 
representations  In  a  sale  of  a  coal  mine  and  lands  cannot  be  based  on  a 
statement  by  the  seller  that  the  vein  underlying  the  land  had  no  faults, 
where  there  was  no  means  by  which  such  fact  could  have  been  known,  and 
such  statement  was  necessarily  merely  one  of  opinion  and  known  ^o  be 
such. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  4S,  Vendor  and  Pur- 
chaser, §§  53,  359.] 

2.  Same. 

Where,  In  a  sale  of  a  coal  mine  and  lands,  the  vendor  also  agreed  to 
turn  over  to  the  purchasers  options  which  he  held  to  purchase  the  coal 
under  adjoining  lands,  representations  made  by  him  that  there  was  a  vein 
of  coal  underlying  all  of  such  lands,  even  if  untrue,  cannot  be  made  the 
bfisis  of  a  claim  for  damages  by  the  purchasers,  or  for  an  abatement  of 
purchase  money,  where  he  made  no  claim  to  have  any  special  knowledge  as 
to  the  fact,  or  to  have  made  any  examination. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  48,  Vendor  and  Pur- 
chaser, §  359.] 

8.  Sa^ie— Abatement  op  Purchase  Price. 

Defendant  sold  to  complainants  the  entire  stock  of  a  coal  company  which 
owned  the  coal  under  certain  lands,  and  represented  that  the  vein  was 
continuous  under  such  lands  afid  of  a  uniform  thickness  of  four  feet,  when 
It  was  In  fact  but  three  feet  and  three  Inches  as  defendant  knew,  or  could 
have  known,  having  sunk  a  shaft  thereon.  Held,  that  there  was  a  failure 
of  consideration  to  the  extent  of  the  difference  In  value  of  the  vein  as  It 
was  and  as  represented,  and  that  complainants  were  entitled  to  a  corres- 
ponding abatement  of  the^  purchase  price  still  unpaid. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  48,  Vendor  and  Pur- 
chaser, §  359.] 

4.  Same— Laches. 

The  rule  that  a  purchaser  can  only  rescind  a  contract  for  the  purchase 
of  realty  for  fraudulent  misrepresentations  made  by  the  vendor  when  he 
acts  promptly  on  learning  the  facts  does  not  apply  when  he  merely  seekB 
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an  abatement  of  the  purchase  price,  which  claim  may  be  asserted  at  any 
time  before  all  the  purchase  money  has  been  paid. 

6w  JBquitt— Parties— Joinder  op  Complainants. 

Complainants  who,  together  and  as  a  single  transaction,  purchased  all 
of  the  stock  of  a  coal  company,  which  carried  with  it  the  title  to  coal 
lands,  although  they  divided  the  stock  between  themselves  and  gave  sep- 
arate notes  for  their  respective  shares  of  the  purchase  money,  may  unite 
In  a  suit  in  equity  against  the  vendor  to  enjoin  a  transfer  of  the  notes, 
and  compel  an  abatement  therefrom  on  account  of  fraudulent  representa- 
tions made  by  him  in  regard  to  the  property. 

6.  Bills  and  Notes— Rights  of  Indorsee— Estoppel  of  Maker  by  Renewal. 
The  makers  of  negotiable,  notes,  who,  after  such  notes  had  been  pur- 
chased from  the  payee  by  a  bank,  sought  and  obtained  renewals  from  the 
bank,  giving  new  notes  and  taking  up  the  old,  are  estopped  as  against 
the  bank  to  set  up  the  defense  of  failure  of  consideration  on  account  of 
fraudulent  representations  made  by  the  payee. 

[Ed.  Note.--rFor  cases  in  point,  see  Cent.  Dig.  voL  7,  Bills  and  Notes,  i^ 
356.] 

In  Equity. 

S.  H.  Odbert,  Jr.,  and  George  T.  Odbert,  In  August,  1906,  filed  their  orig- 
inal bill  in  this  court  against  William  Marquet,  and  some -months  afterwards, 
by  leave  of  court,  they,  with  W.  H.  Warner  and  H.  S.  Odbert,  Sr.,  Joined  as 
plaintiffs,  filed  an  amended  and  supplemental  bill  in  the  cause  against  said 
William  Marquet  and  the  First  National  Bank  of  New  Cumberland,  in  which 
bill  the  plaintiffs  allege  themselves  to  be  citizens  of  Ohio,  the  defendant  Mar- 
quet to  be  a  citizen  of  West  Virginia  resident  in  this  district,  and  defendant 
bank  to  be  a  corporation  under  the  national  banking  laws,  having  Its  princi- 
pal place  of  business  in  !^ew  Cumberland,  in  this  state,  and  district ;  that  on 
September  11,  1902,  plaintiffs  purchased  from  defendant  Marquet  2,000  shares 
of  the  stock  of  the  Marquet  Coal  Company,  a  West  Virginia  corporation,  at 
the  price  of  $54  per  share,  or  $106,000;  that  said  stock  so  purchased  was  di- 
vided between  and  held  6y  plaintiffs,  360  shares  by  W.  S.  Odbert,  320  shares 
by  H.  S.  Odbert,  Jr.,  320  shares  by  Geo.  T.  Odbert,  and  1,000  shares  by  W.  H. 
Warner ;  that  the  capital  stock  of  the  company  was  $50,000  divided  into  2,000 
shares  of  par  value  $25  each,  and  by  said  purchase  they  became  the  owner  of 
all  thereof ;  that  at  the  time  of  purchase  of  this  stock  there  existed  a  deed  of 
trust  upon  the  property  of  this  company  for  $25,000  in  favor  of  F.  W.  Ifcewart, 
assignee  of  John  A.  Campbell,  of  which  sum  plaintiffs  paid  $15,000,  leaving 
$10,000  unpaid,  but  not  yet  due;  that  plaintiffs  assumed  to  pay  off  and  dis- 
charge this  trust  debt  as  it  should  become  due ;  that  at  the  time  of  plaintiffs' 
purchase  of  this  stock  defendant  Marquet  owned  the  property  of  the  Mar- 
quet Coal  Company  for  which  company  a  certificate  of  incorporation  had  been 
obtained,  but  the  stock  thereof  had  not  been  issued,  nor  had  the  proi^erty 
been  conveyed  to  it  by  Marquet ;  that  issue  of  stock  and  conveyance  of  the 
property  was  made  after  sale  to  plaintiffs ;  that  for  said  purchase-money  con- 
sideration H.  S.  Odbert,  Sr.,  paid  certain  sums  in  cash  and  executed  certain 
notes,  payable  in  one,  two,  three,  and  four  years,  bearing  5  per  cent,  interest, 
to  defendant  Marquet,  payable  at  the  Firtst  National  Bank  of  Cleveland,  Ohio, 
and  Geo.  T.  Odbert  and  H.  S.  Odbert,  Jr.,  respectively,  did  likewise,  while 
plaintiff  W^arner  executed  certain  other  notes  payable  in  one,  two,  three,  four, 
and  five  years,  payable  with  5  per  cent,  interest  at  the  Colonial  National  Bank 
of  Cleveland,  Ohio ;  that  the  plaintiffs  at  the  time  of  purchase  transferred  to 
Marquet  the  said  H.  S.  Odbert  220  shares,  H.  S.  Odbert,  Jr.,  240  shares,  Geo. 
T.  Odbert  240  shares,  and  W.  H.  Warner  700  shares,  of  said  stock  as  collater- 
al to  secure  the  payments  of  said  purchase-money  notes  due  from  each,  re- 
spectively, and  subsequently  H.  S.  Odbert,  Jr.,  and  Geo.  T.  Odbert,  renewed 
their  notes,  and  each  transferred  80  additional  shares  of  the  stock  as  addition- 
al security ;  that  the  property  of  said  coal  company  consists  of  the  coal  under- 
lying 192  acres  of  land,  also  under  a  tract  of  40  acres  and  the  surface  of  some 
60,  acres,  with  buildings  and  improvements,  in  Hancock  county,  W.  Va.,  the 
tipples,  tramways,  buildings,  machinery,  horses,  mules,  carts,  tools,  and  appli- 
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ances  of  all  kinds  used  by  the  company  In  mining  coal,  and  a  railroad  ex- 
tending from  the  tipple  and  mines  about  two  miles  to  the  Pittsburg,  Cincinnati, 
Chicago  &  St.  Louis  Railway  at  New  Cumberland,  with  its  locomotives,  cars, 
etc.,  used  in  transporting  said  coal. 

It  is  tlien  charged  in  said  bills  that  defendant  Marquet  in  selling  said  stocks 
to  plaintiffs  made  false  representations,  knowing  them  to  be  false,  touching 
the  property  of  said  coal  company;  that  he  represented  that  the  title  to  the 
property  was  good  and  unincumbered,  when,  in  fact,  the  railroad  was  in  fact 
located  upon  land  for  which  said  coal  company  had  no  title  whatever;  that 
it  is  located  upon  lands  of  Mary  A.  Stewart,  Stewart  Bros.,  and  B.  D.  Stewart 
for  a  distance  of  one  mile  without  any  right  or  title,  and  the  loss  of  such  rail- 
road, it  is  charged,  would  render  the  property  almost  valueless ;  that  Marquet. 
knowing  it  to  be  false,  represented  that  the  coal  was  continuous,  that  it  ran 
up  and  over  the  hills,  did  not  run  out,  and  that  there  was  but  one  "horse 
back"  on  the  property,  while  in  fact  there  are  over  100  such  on  it ;  that  a  shaft 
had  been  sunk  upon  the  property,  and  thereby  it  had  been  ascertained  that 
the  coal  seam  was  four  feet  in  thickness,  when  in  fact  it  was  only  three 
feet  three  inches,  he  knowing  at  thp  time  that  a  seam  of  three  feet  three  inches 
could  not  be  profitably  mined  there ;  that  he  had  options  on  600  acres  of  adjoin- 
,  ing  property  which  he  had  turned  over  to  the  company  and  that  the  coal  exjtend- 
*  ed  under  these  600  acres,  when  in  fact  little  or  no  coal  extended  under  these 
600  acres  as  was  known  by  Marquet 

It  is  then  charged  that  plaintilTs  had  no  personal  knowledge  of  the  facts  set 
out,  that  they  relied  solely  upon  the  representations  of  Marquet,  who  represent- 
ed these  facts  falsely  to  them,  knowing  them  to  be  false ;  that  said  Marquet  hav- 
ing given  notice  to  said  H.  S.  Odbert,  Jr.,  and  George  T.  Odbert  of  his  purpose 
to  sell  the  shares  of  their  stock  held  by  him  as  collateral  on  August  20,  1906, 
at  public  auction,  they  on  August  13,  1906,  presented  to  this  court  the  origi- 
nal bill  herein,  and  secured  a  temporary  restraining  order  against  such  sale 
and  pending  a  hearing,  which  was  continued  on  the  jr6turn  day  in  September, 
the  defendant  the  First  National  Bank  of  New  Cumberland  instituted  at 
October  rules,  1906,  in  the  circuit  court  of  Hancock  county,  W.  Va.,  a  suit  in 
equity  against  the  Marquet  Coal  Company,  the  plaintiffs,  and  others,  alleging 
it  to  be  the  holder  of  said  notes  and  shares  of  stock  transferred  to  Marquet  as. 
collateral  and  praying  that  a  receiver  be  appointed  for  said  company,  and  the 
said  stocks  be  sold  to  pay  said  notes.  It  is  then  specifically  charged  in  the 
amended  and  supplemental  bill  that  the  defendant  bank  was  not  an  innocent 
purchaser  of  said  notes  and  stocks,  for  shortly  after  the  purchase  of  the 
proper^  one  of  the  plaintiffs,  taking  with  him  a  witness,  had  notified  the 
cashier  of  said  bank  not  to  discount  or  purchase  said  notes  or  any  of  them, 
informing  him  that  the  property  had  been  misrepresented,  and  that  payment  of 
the  notes  would  be  resisted.  An  injunction  was  prayed  in  the  original  bill 
against  the  sale  and  disposition  of  the  stock  and  notes  by  Marquet  and  in  the 
amended  bill  against  the  prosecution  of  said  equity  suit,  that  the  damages  and 
loss  sustained  by  reason  of  the  false  representations  made  by  Marquet  be  as- 
certained and  decreed  to  plaintiffs,  and  general  relief  be  grant^  them. 

Restraining  orders  were  granted,  and  to  these  bills  the  defendants  Marquet 
and  bank  have  filed  separate  answers.  In  these  answers  the  sale  of  the  stock 
at  the  price  named  in  the  bill  and  the  execution  of  the  notes  therefor  are  ad- 
mitted, but  all  allegations  of  fraudulent  misrepresentations  by  Marquet  as  to 
the  property  are  denied.  It  is  also  denied  that  the  title  to  the  railroad  is 
defective  or  bad,  or  that  the  plaintiffs  were  without  full  knowledge  of  the  con- 
dition and  extei^t  of  the  property  and  of  the  seam  of  coal.  It  is  charged  that 
the  bank  discounted  the  notes  before  due  in  regular  course  of  business,  and 
without  knowledge  of  any  claim  of  offset  or  defense  by  reason  of  fraud  or  mis- 
representation as  charged. 

In  addition  to  filing  its  answer,  the  bank,  by  leave,  filed  its  cross-bill,  in 
which  it  sets  forth  its  ownership  of  certain  notes  of  the  plaintiff  Odberts  and 
Warner  and  of  the  stock  of  the  coal  company  as  collateral,  and  charges  that 
the  Odberts  and  Warner  have  been  operating  the  mines  of  the  company,  have 
removed  large  quantities  of  coal  and  thereby  depreciated  largely  the  value  of 
the  property ;  have  improperly  operated  the  mines,  to  its  great  injury,  -so 
that  the  value  of  the  property  has  depreciated  from  $100,000  to  $40,000 ;   and 
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that  they  are  negotiating  a  sale  of  the  two  miles  of  railroad  In  order  to  In- 
terfere with  and  prevent  a  sale  of  the  property.  It  is  prayed  that  an  injunction 
be  granted  against  such  sale  of  the  railroad,  and  that  a  receiver  be  appointed 
to  operate  the  property.  The  Injunction  prayed  for  in  this  cross-bill  was 
granted,  and  the  application  for  receiver  was  continued  from  time  to  time  at 
the*  instance  of  the  parties.  The  Odberts  and  Warner  filed  their  joint  answer 
to  this  cross-bill,  in  which  they  deny  that  they  have  improperly  operated 
the  mines,  and,  on  the  contrary,  charge  these  mines  to  be  in  first-class  condi- 
tion, as  shown  by  the  reports  of  the  state  mine  inspector.  They  deny  that 
the  property  has  depreciated  in  value;  but,  on  the  contrary,  charge  that  they 
have  spent  $40,000  in  improvements  placed  upon  It,  and  have  purchased  and 
added  to  it  coal  under  adjoining  lands  almost  equal  in  amount  to  that  mined 
*:y  them,  and  have  improved  and  equipped  mines  and  railroad  until  they  are 
in  first-class  order.  They  deny  that  they  have  been  seeking  to  sell  the  rail- 
road, that  Marquet  had  any  authority  under  the  agreement  to  sell  or  convey 
to  the  bank  the  stock  certificates  pledged  to  him  as  collateral,  and  charge 
that  the  sum  of  about  $32,000  due  upon  the  unpaid  notes  will  not  be  suffi- 
cient to,  indemnify  them  the  damages  sustained  by  them  by  reason  of  the 
false  and  fraudulent  representations  made  at  the  time  of  sale  by  Marquet, 
whom  they  charge  to  be  insolvent.  Marquet  filed  his  answer  to  this  cross-bill, 
admitting  all  of  its  allegations  to  be  true,  and  joining  in  the  prayer  thereof. 
Replications  to  all  these  answers  to  the  original  and  cross-bills  were  entered 
and  depositions  were  taken.  Pending  the  taking  of  these  depositions,  the 
bank  sued  out  an  attachment  in  its  equity  suit  pending  in  the  state  court  based 
upon  an  affidavit  of  its  president  and  Marquet  against  funds  due  the  Odberts 
and  Warner,  whereupon  a  petition  was  filed  by  them,  a  rule  issued  against  the 
bank,  its  president,  and  Marquet.  Answer  was  filed  thereto  by  them,  affidavits 
were  filed,  a  hearing  was  had,  and  the  bank,  its  president,  and  Marquet  held 
to  be  in  contempt  of  the  injunction  awarded  plaintiffs,  and  they  were  required 
to  dismiss  said  attachment  and  pay  the  costs  of  the  rule,  which  they  did. 

Reese  Blizzard,  Oliver  S.  Marshall,  and  John  Marshall,  for  plaintiffs. 
J.  B.  Somerville,  H.  M.  Russell,  John  A.  Campbell,  and  J.  R.  Done- 
hoo,  for  defendants. 

DAYTON,  District  Judge  (after  stating  the  facts  as  above).  Very 
many  difficult  and  perplexing  questions  have  been  raised  in  this  case 
which  have  been  very  ably  argued.  The  evidence  is  not  clear,  and 
upon  every  material  point  is  conflicting.  It  has  therefore  been  with 
great  difficulty,  and  only  after  long  consideration,  that  I  have  been  able 
to  determine  its  weight  and  effect.  The  plaintiffs  charge  that  Marquet 
represented  the  title  to  the  railroad  to-  be  good,  or  that  he  would  make 
it  good.  On  the  other  hand,  Marquet  insists  that  this  railroad  was 
taken  in  the  sale  after  plaintiffs  had  had  its  title  examined  for  them- 
selves by  an  attorney  of  their  own  selection,  who  reported  to  them  title 
to  it  to  be  good.  It  seems  from  the  evidence  that  this  railroad  runs 
from  2  to  2i/>  miles  from  the  main  line  of  the  Pittsburg,  Cincinnati, 
Chicago  &  St.  Louis  Railway  at  New  Cumberland  to  the  Marquet 
Coal  Company  mines;  that  for  about  three-fourths  of  a  mile  it  runs 
through  the  lands  of  the  Stewarts,  from  whom  no  right  of  easement 
or  way  in  writing  has  ever  been  obtained.  This  railroad  is  not  incor- 
porated as  such,  is  not  a  public  carrier,  but  was  built  by  Marquet  for 
the  sole  purpose  of  transporting  coal  from  the  mines  to  the  main  line. 
It  cannot  apparently,  from  the  evidence,  exercise  the  right  of  con- 
demnation, and,  if  its  right  of  easement  over"this  three-fourths  of  a 
mile  through  the  Stewart  lands  should  be  interrupted,  it  would  render 
it  useless  for  the  purpose  for  which  intended,  and  would  unquestion- 
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ably  greatly  damage  the  plaintiffs.  Marquet  insists,  first,  that  he  was 
allowed  by  the  Stewarts,  acting  through  one  of  their  number,  to  have 
this  right  of  way  over  the  lands  upon  terms  and  conditions  which  he 
fully  complied  with.  This  is  denied  by  Stewart,  who  testifies  that  the 
terms  and  conditions  were  not  complied  with,  but  special  damage  was 
done  the  lands  by  the  road's  construction,  allowed  to  be  made  only  with 
the  understanding  that  the  conditions  would  be  complied  with,  and 
that  suit  for  damages  or  ouster  is  contemplated.  Marquet  insists, 
second,  that  in  the  sale  there  was  no  warranty,  express  or  implied,  of 
title  to  this  railroad,  but,  on  the  other  hand,  plaintiffs  took,  it  as  it 
was  and  with  the  rights  it  had.  Plaintiffs,  as  stated,  deny  this.  In 
weighing  this  testimony,  it  seems  to  me  that  two  facts  undisputed  must 
be  given  especial  consideration:  First.  At  the  time  this  railroad  was 
built  by  Marquet,  he  and  one  of  the  Stewarts,  acting  for  all,  .did  at- 
tempt to  execute  some  kind  of  a  written  contract  touching  this  right 
of  way,  employing  a  lawyer  for  the  purpose.  Plaintiffs  have  intro- 
duced the  contract  so  prepared  by  the  attorney  as  they  claim,  but  Mar- 
quet denies  ever  having  seen  this  particular  writing  and  that  it  con- 
tains the  true  conditions  for  the  easement.  It  is  undisputed,  however, 
that,  while  an  effort  was  made  to  settle  the  matter  by  a  written  con- 
tract, no  such  contract  was  ever  executed,  and  it  seems  to  me  that  the 
presumption  arises  from  this  fact  that  the  evidence  of  Stewart  is  true 
that  no  settlement  for  this  right  of  way  has  ever  been  made,  and  that, 
therefore,  it  is  being  used  simply  at  the  will  of  the  Stewarts,  not  by 
legal  right,  and  may  be  by  them  at  any  time  interrupted  and  denied. 
It  has  certainly  not  yet,  in  point  of  time,  become  a  fixed  right  by  pre- 
scription, user  or  statute  of  limitation.  Second.  It  is  to  be  remembered 
that  originally  Marquet  sold  to  the  plaintiffs  the  coal  property  sub- 
stantially alone  for  $60,000  and  retained  the  railroad;  that  after  so 
doing,  becoming  dissatisfied,  he  went  to  these  plaintiffs,  and  sought  to 
secure -a  rescission  of  this  contract,  by  reason  of  which  action  on  his 
part  negotiations  were  opened  inter  partes  which  resulted  in  a  new 
contract  whereby  plaintiffs  took  over  all  the  property,  including  the 
railroad,  at  $108,000  and  its  transfer  to  plaintiffs  was  effected  by  an 
assignment  of  all  the  stock  of  the  company,  2,000  shares,  at  a  price 
more  than  double  their  par  value.  From  this  it  would  seem  clear  that 
substantially  this  railroad  was  valued  in  the  transaction  at  something 
near  or  over  $40,000,  which  would  appear  to  be  its  full  value.  This 
being  so,  it  is  hardly  conceivable  that  these  plaintiffs  would  pay  such 
price  with  a  third  of  the  whole  line  held  merely  by  license  and  not  by 
right  and  title  without  doing  so  either  through  ignorance  of  the  facts 
or  by  reason  of  a  guaranty  that  this  title  would  be  made  good. 

It  is  further  insisted  that  Marquet  made  certain  misrepresentations, 
in  the  course  of  the  negotiations,  touching  the  quantity  and  quality 
of  the  coal  property,  which  induced  plaintiffs  to  purchase  at  a  price 
far  in  excess  of  its  value  and  of  the  sum  they  would  have  been  willing 
to  pay  had  they  not  been  misled  by  such  misrepresentations.  Touching 
the  quality  of  the  coal,  it  is  alleged  that  Marquet  represented  it  as  con- 
taining only  one  "horse  back"  or  fault,  when,  in  fact,  the  vein  was 
broken  and  intermixed  with  very  many  clay  veins,  faults,  or  "horse 
backs."     It  is  also  insisted  that  ^the  mines  at  the  time  were  in  bad 
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condition,  especially  in  the  particulars  of  ventilation  and  drainage.  I 
do  not  believe  plaintiffs  can  base  a  claim  for  damage  or  abatement  of 
purchase  price  on  these  grounds  for  these  reasons:  First.  There  is 
absolutely  no  way  of  determining,  so  far  as  I  can  learn  from  the  testi- 
mony, from  either  an  examination  of  the  exterior  surface  of  the  land 
or  from  an  examination  of  the  mine  where  the  coal  has  been  worked 
out,  when  these  horse  backs,  faults,  or  clay  veins  may  appear  in  the 
vein  yet  to  be  mined  They  seem  to  be  wholly  irregular,  and  governed 
by  no  usual  or  natural  conditions  or  laws.  They  are  not  persistent,  are 
different  in  size  and  extent,  and  usually  cover  small  areas.  Therefore 
any  representation  made  by  Marquet  could  be  only  based  upon  opinion 
and  desire  by  which  the  plaintiffs  could  not  in  the  nature  of  things  be 
deceived  or  misled.  Touching  the  condition  of  the  mines,  it  is  clear 
the  plaintiffs  could  and  did  inspect  them  before  purchase,  and  took 
them  without  objection  at  the  time. 

It  is  further  insisted  by  plaintiffs  that  Marquet  claimed  to  have 
and  agreed  to  turn  over  options  upon  600  acres  of  coal  underlying  ad- 
joining tracts  which  he  represented  to  be  underlaid  with  coal,  but  whioh 
turned  out  to  be  valueless  because  not  so  underlaid.  This  it  is  in- 
sisted was  an  inducing  cause  for  purchase,  and  constitutes  a  just  claim 
for  abatement.  While  having  grave  doubt  in  the  matter,  I  am  inclined 
to  the  belief  that  such  claim  cannot  be  maintained.  Marquet  had  no 
interest  in  these  options  other  than  the  right  to  buy  the  coal  at  the 
option  price.  It  could  not  be  presumed  by  plaintiffs  that  he  had  any 
special  knowledge  touching  the  quantity  or  quality  of  coal  underlying 
these  optioned  lands,  unless  he  represented  himself  to  have  made  spe- 
cial examination  thereof,  which  the  evidence  nowhere  shows  he  did. 
Finally,  it  is  charged  that  Marquet  represented  that  the  coal  underlying 
the  two  parcels  of  land,  which  under  the  sale  of  the  stock  passed  to 
plaintiffs  was  continuous,  run  over  the  hills  and  underlaid  all  the  land. 
I  think  the  evidence  preponderates  in  favor  of  plaintiffs'  contention  that 
such  representation  was  made.  What,  then,  was  the  effect  of  it  ?  To 
find  a  true  answer  to  this  is  a  very  perplexing  question.  The  effect  of 
fraudulent  misrepresentations  generally  as  affecting  contracts  for  the 
sale  of  realty  in  this  state  is  most  thoroughly  considered  and  determin- 
ed by  the  encyclopedic  opinion  of  Judge  Green  in  Crislip  v.  Cain,  19  W.  ^ 
Va.  438,  and  in  Wamsley  v.  Currence,  25  W.  Va.  543.  The  general 
subject  of  such  fraudulent  misrepresentations  as  affecting  contracts  in' 
general  will  be  found  in  a  note  to  Fargo  G.  &  C.  Co.  v.  Fargo  G.  &  E. 
Co.,  37  L.  R.  A.  593.  The  case  of  Development  Co.  v.  Silva,  125  U.  S. 
247,  8  Sup.  Ct.  881,  31  L.  Ed.  678,  is  also  very  interesting  as  applying 
the  law  in  such  case  to  a  sale  of  a  silver  mine.  None  of  these  cases, 
however,  give  an  exact  solution  of  the  question  involved  here.  On  one 
hand,  it  is  claimed  that  no  man  can  see  under  the  ground  and  determine 
whether  a  vein  of  coal  is  continuous  or  not ;  that  no  one  can  tell,  for  a 
like  reason,  whether  the  vein  will  maintain  its  uniform  thickness ;  that, 
'therefore,  any  expression  of  opinion  to  the  effect  that  it  is  continuous 
and  uniform  cannot  be  fraudulent,  although  it  turn  out  untrue,  cannot 
mislead,  and  therefore  cannot  be  cause  for  abatement.  In  such  case 
the  purchaser  buys  at  his  own  risk.  On  the  other  hand,  it  is  contended 
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with  great  earnestness  that  these  veins  of  coal  are  generally  uniform ; 
that  the  general  dip  or  inclination  can  generally  be  pretty  accurately 
determined,  and  that  after  years  of  mining  in  a  particular  vein  in  a 
given  locality  its  peculiarities  can  be  pretty  thoroughly  fixed  and  deter- 
mined ;  that  under  such  circumstances,  when  Marquet  represented  this 
vein  to  be  continuous,  to  run  over  the  hills,  and  to  be  at  all  points  four 
feet  at  least  in  thickness,  they  had  right,  from  his  years  of  study  and 
work  in  the  vein,  to  rely  upon  this  representation,  and  clearly,  if  they 
had  not  done  so,  they  would  not  have  purchased. 

I  am  inclined  to  take  an  independent  view  from  either  of  these. 
Coal  has  uniformly  been  held  to  be  realty.  It  has  been  uniformly 
held  that  equity  will  abate  the  purchase  price  for  a  tract  of  land  which 
has  fallen  short  in  acreage  where  the  contract  is  a  sale  by  the  acre.  In 
Fulton  v.  Shackleford,  an  action  at  law  brought  for  the  purpose  of  re- 
covering "back  purchase  money  paid  for  coal  supposed  to  be  under 
lands  which  turned  out  to  have  none  of  merchantable  quality  under 
them,  while  filing  no  written  opinion,  I  held  that  the  plaintiff,  Fulton, 
was  entitled  to  recover,  and  that,  when  a  party  undertook  to  sell  coal 
under  land,  the  burden  was  upon  him  to  show  that  it  was  there  and  in 
merchantable  quantity,  and,  if  it  was  not,  that  there  was  a  failure  of 
consideration  to  the  extent  of  its  absence.  This  was  in  a  case  where 
the  supposed  coal  was  sold  by  the  acre,  and  an  attempted  survey  of  it 
had  been  made  from  surface  indications.  The  judgment  in  this  case 
upon  appeal  has  been  recently  affirmed  per  curiam  by  the  Circuit  Court 
of  Appeals,  no  opinion  being  rendered.  In  this  case  no  direct  sale  of 
the  coal  was  made,  but  I  am  constrained  to  believe  that  the  stock  of 
this  company  was  purchased  solely  in  consideration  of  the  coal  supposed 
to  underlie  the  two  tracts  of  192  and  40  acres,  and  that  the  vein  so 
underlying  these  tracts  was  assumed  to  be  continuous  and  of  at  least 
four  feefin  thickness ;  that  Marquet  knew,  or  could  have  known,  of  the 
shaft  sunk  on  a  part  of  the  land  showing  that  it  did  not  exceed  three 
feet  three  inches.  He  was  using  this  shaft  as  a  well  to  supply  water, 
and  before  making  representations  as  to  the  thickness  of  the  vein  he 
could  have  easily  ascertained  by  a  proper  investigation  the  fact.  There 
can  be  no  question  but  a  difference  of  nine  inches  in  a  thin  vein  of  four 
,feet  over  any  considerable  part  of  the  territory  would  very  greatly  di- 
minish the  value  of  the  property  both  because  of  the  loss  of  coal, 
knd  because  of  the  increased  expense  incurred  in  mining  the  residue. 
Taking  the  general  estimate  of  1,000  tons  for  every  foot  thick  per 
acre,  it  will  be  seen  that  these  nine  inches  would  represent  some  750 
tons  loss  to  each  acre  so  deficient.  There  is  nothing  in  the  evidence  to 
disclose  the  increased  cost  of  mining  the  residue.  I  am  inclined  to  be- 
lieve that,  upon  a  reference,  these  facts  can  be  fairly  ascertained,  and 
that  plaintiffs  are  entitled  to  claim  for  the  amount  necessary  to  be 
expended  to  secure  a  good  title  to  the  railroad  and  for  the  lack  of 
coal  and  reasonable  increased  cost  for  mining  and  for  these  items  only. 

But  it  is  insisted  most  earnestly  that  plaintiffs  have  lost  all  right  to ' 
these  claims  by  reason  of  their  laches  and  direct  acts  of  acceptance  of 
the  present  conditions  as  they  are,  and  not  as  represented  to  be.    There 
can  be  no  question  but  what  this  would  be  true  if  plaintiffs  were  seeking 
to  rescind  the  contract.    When  one  seeks  to  rescind,  he  must  act 
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promptly  and  apply  for  the  relief  so  soon  as  he  learns  of  the  false 
representations  or  failure  or  part  failure  of  consideration;  but  I  do 
not  understand  this  rule  to  apply  where  abatement  alone  is  sought  The 
rule  and  practice  in  this  state  is  clear  that  such  claim  can  be  made 
at  any  time  before  all  purchase  money  is  paid,  and  such  claim  is 
usually  allowed  out  of  the  last  installment  of  purchase  money. 

Again,  it  is  insisted  that  this  suit  is^  multifarious,  and  cannot  be 
maintained  because  it  combines  the  several  claims  for  such  abatement 
of  Warner  and  the  three  Odberts.  This  would  be  true  possibly  if  this 
had  been  a  sale  of  distinct  and  several  interests  in  lands  or  coal  made  to 
each  by  several  conveyances,  but  it  was  not.  It  was,  in  effect,  the  sale 
of  all  stock  of  the  corporation  for  the  consideration  of  the  conveyance 
as  a  whole  of  the  coal  under  the  two  tracts.  It  is  not  indispensable  that 
all  the  parties  to  a  suit  in  equity  should  have  an  interest  in  all  the 
matters  contained  in  the  suit.  It  will  be  sufficient  in  order  to  avoid  the 
objection  of  multifariousness,  if  each  party  has  an  interest  in  some  ma- 
terial matters  in  the  suit,  and  they  are  connected  with  the  others. 
Brown  v.  Guarantee  Trust  Co.,  128  U.  S.  403,  9  Sup.  Ct.  127,  32  L. 
Ed.  468.  See,  also,  Hornor-Gaylord  Co.  v.  Miller  &  Bennett  (D.  C.) 
147  Fed.  295,  and  cases  cited. 

The  final  question  to  be  considered  is  the  rights  of  the  First  National 
Bank  of  New  Cumberland  in  the  premises.  It  is  undisputed  that,  in 
consideration  of  the  sale  of  the  stock,  these  plaintiffs  executed  a  num- 
ber of  negotiable  notes  to  Marquet  which  have  been  discounted  to  this 
bank.  It  is  insisted  by  them  that  one  of  their  number  in  the  presence 
of  a  witness  notified  the  cashier  not  to  discount  or  have  anything  to 
do  with  these  notes  because  there  would  be  trouble  about  them.  The 
cashier  testifies,  in  effect,  that  this  conversation  related  to  a  claim  at 
the  time  being  asserted  by  one  Allen  against  Marquet  which  Marquet 
settled,  and  afterwards  these  notes  now  in  controversy  were  discount- 
ed by  the  bank.  There  may  have  been  a  misunderstanding  between 
the  parties  of  this  kind,  but,  be  that  as  it  may,  I  think  plaintiffs'  con- . 
tentions  in  this  particular  must  fail  for  two  reasons:  First,  because 
from  the  evidence  I  do  not  deem  the  notice  given  as  specific  enough ; 
and,  second,  because  it  is  undisputed  that  these  plaintiffs,  after  it  was 
given  and  after  the  original  notes  had  been  given,  sought  and  obtaiijed 
from  the  bank  several  renewals  with  new  negotiable  notes  which  would 
estop  in  my  judgment  any  such  defense  so  far  as  the  bank,  a  holder  for 
value,  is  concerned. 

I  therefore  reach  the  conclusion  that  the  bank  is  entitled  either  to  a 
decree  for  the  full  amounts  of  the  notes  held  by  it,  or  to  a  dismissal 
from  this  suit  without  prejudice  to  its  right  to  prosecute  any  independ- 
ent action  to  recover  the  same  as  its  counsel  may  determine  may  be 
for  its  best  interests.  So  far  as  the  appointment  of  a  receiver  for  the 
corporation's  property  is  concerned,  it  does  not  appear  that  these  plain- 
tiffs are.  insolvent,  but,  on  the  contrary,  it  seems  to  me  that  they  are 
able  to  respond  to  a  personal  judgment.  If  counsel  determine  that 
such  judgment  shall  be  taken  by  decree  in  this  cause,  J  will  continue 
the  motion  for  receiver  for  a  reasonable  time  to  allow  such  payment 
to  be  made,  and,  if  not  made,  will  then  determine  the  motion  for  re- 
ceiver.   I  further  conclude  that  as  against  Marquet  the. plaintiffs  are 
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entitled  to  a  decree  for  'damages  in  the  nature  of  abatement  of  purchase 
money  for  the  items  hereinbefore  set  forth,  which  sum  in  abatement, 
if  the  parties  cannot  agree  upon,  must  be  arrived  at  by  reference  to  a 
special  master. 


In  re  MAUZY. 

(District  Court,  N.  D.  West  Virginia.    September  B,  1908.) 

Bawkbuptcy— Application  to  Revoke  Dischabge— Laches. 

Creditors  held  barred  by  laches  from  tlie  right  to  have  the  discharge  ct 
a  bankrupt  revoked,  it  appearing  that  they  had  imowledge  of  the  alleged 
fraudulent  transfers  of  property  by  the  bankrupt,  relied  on  to  Invalidate 
the  discharge,  before  the  institution  of  the  bankruptcy  proceedings,  and 
Instituted  a  suit  to  set  the  same  aside  which  was  afterward  abandoned, 
and  that  they  took  no  steps  to  have  the  bankrupt  examined,  and  made  no 
objection  to  his  discharge. 

[Ed.  Note. — ^For  cases  in  point,  see  Oent  Dig.  vol.  8,  Bankruptcy,  i  868.] 

In  Bankruptcy.    On  application  for  revocation  of  discharge, 

C.  O.  Strieby,  for  petitioners. 

B.  H.  Heiner  and  f .  O.  Blue,  for  bankrupt. 

DAYTON,  District  Judge.  Mauzy,  a  man  doing  large  business  of 
a  mercantile  and  trading  character,  a  former  sheriff  of  his  county,  made 
a  general  assignment  December  2,  1904,  for  the  benefit  of  his  creditors 
to  Hiner,  trustee,  who  instituted  suit  in  the  state  court  seeking  its  aid 
in  the  administration  of  his  trust  Such  proceedings  were  there  had 
that  the  real  and  personal  estate  of  Mauzy  with  the  liens,  charges,  and 
debts  were  ascertained  by  a  master  commissioner,  and,  by  decree  of 
the  state  court,  sale  of  such  real  estate  was  made  and  confirmed  and 
distribution  of  the  proceeds  to  creditors  directed.  More  than  two  years 
after,  on  February  3,  1906,  Mauzy,  on  his  voluntary  petition  filed  in 
this  court,  was  adjudged  bankrupt,  and  on  July  24,  1906,  without  ob- 
jection, in  regular  proceedings  had,  a  discharge  was  granted  him. 
Thompson,  Moyer,  and  Warner,  three  creditors,  on  June  7,  1907,  filed 
their  petition  to  vacate  this  discharge  on  the  grounds:  (a)  That  the 
bankrupt  and  his  wife  are  residing  in  a  valuable  residence  property, 
which  they  charge  to  be  that  of  the  bankrupt,  but  which  was  conveyed 
to  his  mother-in-law  for  the  purpose  of  defrauding  his  creditors,  and 
that  he  has  expended  near  $2,000  in  improvements  made  thereon ;  that 
this  conveyance  was  made  to  his  mother-in-law  in  accordance  with  an 
agreement  made  with  his  wife  and  recorded  in  1906  upon  a  flyleaf  of 
Deed  Book  No.  42  in  the  county  court  clerk's  office,  which  writing  is 
dated  May  15,  1903,  and  is  charged  to  have  been  fraudulently  antedated 
and  recorded,  (b)  That  a  large  amount  of  store  accounts,  judgments, 
and  choses  in  action  belonging^  to  the  bankrupt  had  been  fraudulently 
collected  by,  or  assigned  to,  his  wife  or  mother-in-law.  (c)  That  the 
bankrupt  some  time  before  his  adjudication  had  sold  a  house  and  lot 
owned  by  him  and  had  taken  the  vendor's  notes  in  pa3rment  thereof 
and  assigned  them  to  his  wife,  (d)  That  on  October  17,  1898,  the 
bankrupt  purchased  600  acres  of  land  in  the  joint  name  of  himself 
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and  his  wife,  who  paid  nothing  therefor,  and  the  half  interest  so  con- 
veyed to  his  wife  was  not  turned  over  either  to  Hiner,  trustee,  in  the 
assignment  nor  listed  in  his  bankrupt  schedules.  It  is  charged,  fur- 
ther, in  this  petition  that  these  creditors  were  not  chargeable  with 
laches  in  failing  to  resist  the  granting  of  the  discharge  because  they 
had  no  notice  of  the  application  of  Mauzy  therefor,  and  because,  until 
within  a  very  short  time  prior  to  the  filing  of  their  petition,  they  were 
wholly  ignorant  of  the  bankrupt's  acts  complained  of,  which  ccMiceal- 
ed  and  withdrew  from  creditors  the  properties  referred  to.  This  peti- 
tion was  referred  to  a  referee  as  special  master  to  take  evidence  and 
report.  He  has  filed  all  the  testimony  taken,  which  is  very  voluminous, 
and  with  it  a  report  not  recommending  the  vacation  of  the  discharge, 
but  that  certain  sums  be  collected  by  reason  of  notes  collected  by  Sic 
wife  and  by  reason  of  improvements  made  by  the  bankrupt  upon  the 
property  held  by  the  mother-in-law.  The  application  to  vacate  this  dis- 
charge is  based  upon  section  15  of  the  bankruptcy  act  (Act  July  1,  1898, 
c.  541,  30  Stat.  560  [U.  S.  Comp.  St.  1901,  p.  3428]),  which  provides: 

"The  judge  may,  npon  the  application  of  parties  in  interest  who  have  not 
been  guilty  of  undue  laches,  filed  at  any  time  within  one  year  after  a  dis- 
charge shall  have  been  granted,  revoke  It  up<Mi  a  trial  if  it  shall  be  made  to 
appear  that  it  was  obtained  through  fraud  of  the  bankrupt,  and  that  the 
knowledge  of  the  fraud  has  come  to  the  petitioners  since  the  granting  of  the 
discharge,  and  that  the  actual  facts  did  not  warrant  the  discharge." 

After  long  and  careful  consideration  of  all  the  facts  presented  in 
this  voluminous  record,  I  am  convinced  that,  no  matter  what  views  I 
may  entertain  touching  the  transactions  conxplained  of  between  Mauzy, 
his  wife,  and  mother-in-law,  these  petitioning  creditors  have  failed  to 
show  themselves  free  from  laches  and  of  knowledge  of  the  facts  prior 
to  the  granting  of  the  discharge  amply  sufficient  to  have  enabled  them 
to  file  objections  to  Mauzy's  original  application  therefor.  It  is  to  be 
borne  in  mind  that,  under  this  section,  the  power  of  the  judge  to  re- 
voke a  discharge  is  confined  and  limited.  It  must  be  exercised  (a) 
upon  application  of  parties  in  interest ;  (b)  within  one  year  after  it  has 
been  granted ;  (c)  upon  a  trial  in  which  it  must  be  shown  by  petition- 
ers that  they  have  (d)  not  been  guilty  of  undue  laches;  (e)  that  the 
discharge  was  obtained  through  the  fraud  of  the  bankrupt;  (f)  that 
the  knowledge  of  said  fraud  has  come  to  the  petitioners  since  the 
granting  of  the  discharge ;  and  (g)  that  the  actusd  facts  did  not  war- 
rant the  discharge.  In  each  and  every  one  of  these  particulars  the 
burden  of  proof  is  upon  the  petitioners,  and  each  requirement  of  the 
statute  is  absolutely  essential  to  be  proven. 

"It  will  be  noted  that  a  revocation  of  the  discharge  may  be  made 
upon  the  application  of  parties  in  interest  who  have  not  been  guilty 
of  undue  laches,  if  it  shall  be  made  to  appear  that  the  discharge  was 
obtained  through  the  fraud  of  the  bankrupt,  and  that  knowledge  of 
such  fraud  has  come  to  the  petitioners  since  the  granting  of  such  dis- 
charge, and  it  shall  also  appear  that  the  actual  facts  did  not  warrant 
the  discharge.  All  these  conditions  must  exist."  In  re  Upson  (D.  C.) 
124  Fed.  980,  10  Am.  Bankr^  Rep.  758.  "The  purpose  of  this  limita- 
tion is  to  restrict  this  process  to  those  frauds  which  shall  be  discovered 
after  the  discharge."    Collier  on  Bankruptcy,  §  209.    "A  discharge  will 
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not  be  vacated  unless  the  court  is  satisfied  that  the  creditor  or  his  rep- 
resentatives had  no  knowledge  of  the  objections  at  the  time  the  dis- 
charge was  granted.  Where  an  attorney  has  knowledge  of  an  objec- 
tion, it  will  be  presumed  that  the  client  knows  the  same  facts."  Love- 
land  on  Bankruptcy,  §  865.  "A  discharge  in  bankruptcy  not  being 
voidable  for  causes  previously  known  to  tlie  creditor,  no  order  to  take 
testimony  should  be  made  upon  a  petition  to  vacate  the  discharge,  un- 
less the  petition  shows  affirmatively  reasonable  cause  to  believe  that 
the  creditor  was  ignorant  of  the  ground  specified  when  the  discharge 
was  granted."  ^In  re  Bates  (D.  C.)  27  Fed.  604.  See,  also.  In  re  Olc- 
son  (D.  C.)  110  Fed.  796;  In  re  Douglass  (D.  C.)  11  Fed.  403;  In 
re  Hoover  (D.  C.)  106  Fed.  354;  Morrison  v.  Vaughan,  119  App.  Div. 
184,  104  N.  Y.  Supp.  169,  18  Am.  Bankr.  Rep.  704;  In  re  Kolster,  119 
App.  Div.  184,  104  N.  Y.  Supp.  169,  17  Am.  Bankr.  Rep.  52;  In  re 
Griffin  Bros.  (D.  C.)  19  Am.  Bankr.  Rep.  78,  154  Fed.  SS*;  Mat- 
ter of  Winchester  (D.  C.)  19  Am.  Bankr.  Rep.  227,  155  Fed.  505;  In 
re  Hedley  (D.  C.)  19  Am.  Bankr.  Rep.  409, 156  Fed.  314;  In  re  Dauchy, 
11  Am.  Bankr.  Rep.  511,  130  Fed.  532,  65  C.  C.  A.  78.  In  this  latter 
case,  decided  by  the  Circuit  Court  of  Appeals  for  the  Second  Circuit, 
many  of  the  facts  were  similar  to  those  presented  here.  In  the  opinion 
rendered  by  Cox,  Circuit  Judge,  it  is  said : 

'The  questions  presented  were,  first,  whether  the  bankrui>t  since  the  ad- 
judica.tion,  June  24, 1901,  knowingly  and  fraudulently  concealed  from  her  trus- 
tee real  property,  located  at  Lansingburgh,  N.  T.»  and  Nantucket,  Mass.,  be- 
longing to  her  estate  in  bankruptcy ;  and,  qecond,  whether  she  knowingly  and 
fraudulently  made  a  false  oath  when  she  swore  to  the  correctness  of  her 
schedules,  which  omitted  this  property.  The  principal  accusation  of  fraud  is 
based  upon  the  conveyance  by  the  bankrupt  of  the  Nantucket  property  to  her 
father,  and  by  him  to  her  son,  over  two  years  jwior  to  the  adjudicaticm  in 
bankruptcy.  At  the  time  the  petition  was  filed  and  the  schedules  verified 
the  legal  title  to  this  property  was  not  in  the  bankrupt,  and  had  not  been  for 
two  years  and  seven  months.  The  tr&nsfer  to  her  son,  conceding  it  to  be 
fraudulent  as  to  then  existing  creditors,  has  not  been  made  by  the  act  a  suffi- 
cient ground  for  refusing  a  discharge.  About  this  there  is  no  disagreement 
In  order  to  establish  a  fraudulent  concealment,  it  must  appear  that  the  prop- 
erty concealed  belongs  to  the  bankrupt's  estate.  It  must  be  shown  that  the 
transfer  was  merely  a  temporary  expedient  to  place  the  property  beyond  the 
reach  of  the  trustee,  the  title  to  be  resumed  as  soon  as  prudence  will  permit 
In  other  words,  it  must  be  proved  that  a  secret  trust  exists  in  her  favor,  and- 
that  her  son  is  under  agreemeat,  expressed  or  implied,  to  reconvey  the  prop- 
erty to  her  when  the  danger  of  attack  by  the  creditors  has  passed.  Were  we 
permitted  to  indulge  in  speculation  and  guesswork  and  substitute  suspicion  for 
proof,  it  would  not  be  difficult  to  sustain  the  creditors*  contention ;  but  the  bur- 
den is  upon  them  to  establish  by  dear  and  convincing  evidence  that  the  bank- 
rupt has  been  guilty  of  the  offenses  alleged.  In  this  they  have  failed.  The  ref- 
eree and  the  District  Court  concur  in  finding  that  there  is  insufficient  proof  to 
show  that  the  bankrupt  retained  an  interest  in  the  property  conveyed,  and  we 
are  constrained  to  reach  a  similar  conclusion.  The  law  as  originally  passed, 
and  since  the  amendments  of  1908,  does  not  prevent  a  discharge  In  cases  of 
this  character.  If  the  law  be  Inadequate  or  defective  in  this  regard,  the 
remedy  Is  with  Congress  and  not  with  the  courts.'* 

In  Re  Tiffany  (D.  C.)  17  Am.  Bankr.  Rep.  296,  147  Fed.  314,  it  is 
held: 

"Where  an  act  by  a  trustee  to  set  aside  an  alleged  fraudulent  transfer  of 
property  by  the  bankrupt  to  his  wife,  made  anterior  to  the  four-months  period, 
results  unfavorably  to  the  trustee,  creditors,  urging  the  same  transaction  as  a 
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ground  of  objection  to  the  bankrupt's  discharge,  are  concluded  by  the  judg- 
ment rendered  in  the  trustee's  action,  although  an  appeal  therefrocn  has  been 
taken." 

The  evidence  in  this  case  clearly  discloses  that  the  600  acres  of  land 
was  conveyed  to  Mauzy  and  his  wife  jointly  in  1898  by  deed  duly 
recorded  in  that  year.  This  was  more  than  seven  years  prior  to  the 
adjudication  in  bankruptcy,  and,  if  this  half  interest  was  so  secured 
to  be  conveyed  to  his  wife  as  a  voluntary  act,  not  based  on  valuable 
consideration,  under  the  West  Virginia  statute,  it  was  incapable  of  be- 
ing assailed  as  voluntary  conveyance  after  the  lapse  of  five  years.  The 
evidence  further  shows  that  the  conveyance  of  the  residence  property 
in  Franklin  to  Mrs.  Harper,  the  mother-in-law,  originated  in  an  agree- 
ment dated  the  15th  day  of  May,  1903,  between  Mauzy  and  his  wife, 
whereby  he  recognized  himself  as  having  paid  $650  of  a  total  purchase 
price  of  $2,600  upon  said  property  by  reason  of  an  exchange  of  another 
property,  and  also  recognizes  and  states  himself  to  be  indebted  to  his 
said  wife  in  certain  sums  of  money,  fully  set  forth,  belonging  to  her 
separate  estate  and  amounting  to  a  total  of  $1,276.21.  And  he  trans- 
fers to  her  said  residence  property,  credits  said  debt  due  her  with  the 
said  $660  and  its  interest,  and  bound  himself  to  expend  the  balance  in 
improvements  on  the  property  during  the  year  following. 

Whatever  doubt  there  may  exist  as  to  the  time  when  this  agreement 
was  actually  recorded  or  executed,  there  can  be,  and  is,  no  dispute  that 
its  existence  was  known  by  these  creditors  when  the  bill  was  filed  in 
the  said  court  by  Hiner,  trustee  in  the  general  assignment  made  by 
Mauzy,  and  this  period  was  more  than  two  years  before  this  discharge 
was  granted.  By  this  contract  title  passed  from  Mauzy  to  his  wife, 
and  her  subsequent  securing  of  the  legal  title  to  be  made  to  her  mother 
in  1906  can  in  no  way  be  material  to  the  case  under  the  principles  laid 
down  in  Re  Tiffany,  supra.  But,  in  addition  to  this,  it  is  clearly 
shown  that  in  this  proceeding  in  the  state  court  upon  reference  to  the 
master  these  matters  were  inquired  into,  all  the  real  estate  and  personal 
property  of  Mauzy  was  ascertained,  the  debts  and  their  order  or 
priorities  determined  and  decree  entered  selling  the  same,  and  that  no 
sucessful  eifort  was  made  in  this  proceeding  to  require  said  trustee 
to  sue  for  or  seek  to  obtain  any  right  to  sell,  by  reason  of  fraud  or 
otherwise,  this  residence  property  or  the  half  interest  in  the  moun- 
tain farm.  And  it  is  further  sTiown  in  the  testimony  that  many  of 
the  creditors,  including  these  petitioners,  in  a  conference  at  Circle- 
ville,  agreed  to  and  did  contribute  to  a  joint  fund  raised  for  the  pur- 
pose of  employing  counsel  to  institute  suits,  having  in  view  the  setting 
aside  of  these  conveyances  as  fraudulent,  and  to  secure  the  interests 
of  Mrs.  Mauzy  and  Mrs.  Harper  in  these  properties  to  be  sold  for  their 
benefit,  and  that  such  counsel  were  employed,  and  such  suit  instituted, 
but  subsequently  abandoned  and  dismissed  for  want  of  prosecution. 

These  facts,  and  the  still  further  one  that  no  demand  was  made  to 
have .  an  examination  of  said  bankrupt  before  the  referee  touching 
these  matters  when  his  petition  in  bankruptcy  was  pending  and  before 
discharge  had  been  granted,  and  that  no  objections  were  filed  to  the 
granting  of  such  discharge,  although  it  seems  clear  that  petitioners 
had  knowledge  of  the  pending  of  such  bankruptcy  proceeding,  renders 
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it  absolutely  impossible  for  me,  under  the  well-settled  principles  es- 
tablished by  the  decisions,  to  grant  the  prayer  of  this  petition  and  va- 
cate this  discharge,  but,  on  the  contrary,  this  proceeding  must  be  dis- 
missed at  the  cost  of  petitioners. 


UNITED  STATES  v.  PRICE  et  al. 

SAME  V.  HAAS  et  al. 

(Circuit  Court,  S.  D.  New  York.     August  28,  1908.) 

1.  Witnesses— Pbivilegk  of  Witness— Gband  Juby— Examination  of  Accus- 

ed—•*Pabt  OF  Criminal  Pbooeedinos  Against  Accused." 

It  Is  a  rule  established  by  federal  decision  that  the  submission  of  an 
Indictment  to  a  grand  Jury,  and  the  examination  of  witnesses  before  them 
In  relation  to  the  same,  are  no  part  of  criminal  proceedings  against 
the  accused  within  the  meaning  of  the  fifth  constitutional  amendment,  but 
are  merely  to  assist  the  grand  Jury  in  determining  whether  such  pro- 
ceedings shall  be  commenced,  And  where  the  accused,  afterward  Indicted 
by  the  same  grand  Jury,  are  brought  before  them  as  witnesses  by  sub- 
poena, they  are  not  parties  to  any  proceeding  then  and  there  in  progress, 
and  must  rest  their  claim  of  privilege  or  immunity  upon  the  rights  of  a 
witness,  and  not  those  of  a  party. 

2.  Same. 

Persons  subsequently  indicted,  who  were  brought  before  the  same  grand 
Jury  by  subpoena  as  witnesses  in  the  investigation  of  the  matter  out  of 
which  the  indictments  arose,  and,  after  being  fully  advised  of  their 
constitutional  rights  and  privileges,  were  asked  merely  formal  questions 
which  they  refused  to  answer  under  claim  of  privilege,  were  not  thereby 
compelled  to  be  witnesses  against  themselv.es  In  a  criminal  case,  in  viola- 
tion of  the  fifth  constitutional  amendment 

On  Motion  to  Quash  Indictments. 

On  or  about  April  30,  1908,  Jesse  C.  Adklns,  Esq.,  was  duly  appointed  by 
the  Attorney  General  of  the  United  States  to  be  a  special  assistant  to  the 
United  States  attorney  for  this  district.  In  the  language  of  the  letter  of  desig- 
nation such  appointment  was  "to  aid  In  the  Investigation  of  the  'cotton  leak 
matter,*  with  a  view  of  obtaining  Indictments — if  the  evidence  warrants — 
against  Moses  Haas,  Theo.  H.  Price,  and  others."  The  "matter"  referred  to 
attracted  public  attention  as  long  ago  as  1905,  and  was  in  substance  a  sus- 
picion that  Haas,  Price,  and  others  Interested  in  speculative  purchases  and 
sales  of  cotton  had  obtained  through  one  Holmes,  an  "Assistant  Statistician" 
in  the  Department  of  Agriculture,  early  if  not  secret  information  regarding 
the  planting  of  cotton  and  the  condition  of  the  growing  crop,  which  informa- 
tion might  be  useful  to  them  In  dealing  with  persons  not  so  well  informed. 
The  aiay  grand  Jury  for  this  district  being  in  session.  It  was  attended  by  Mr. 
Adklns,  as  well  as  by  the  district  United  States  attorney  and  his  regular  as- 
^sistants,  and  by  their  suggestion  the  Jurors  began  an  investigation  into  said 
"matter."  At  the  time  of  the  occurrences  giving  rise  to  these  motions,  no  in- 
dictment had  been  found  growing  out  of  "cotton  leak"  transactions,  no  com- 
plaint or  information  had  been  filed,  nor  had  any  person  been  arrested  or 
held  for  exaihination  by  reason  thereof.  It  appears  by  affidavit  that  coun- 
sel for  the  United  States  or  some  of  them  were  informed  that  Price  desired 
to  make  a  statement  to  them,  and  that  Haas  was  willing  to  give  testimony,  if 
himself  guaranteed  Immunity  from  prosecution.  Later,  however,  said  counsel 
were  advised  that  Haas  had  concluded  not  to  testify,  and  that  Price  would 
make  no  statement  to  the  grand  Jury.  Before  Price  had  definitely  made  tills 
statement,  a  subpoena  directed  to  him  and  requiring  attendance  before  the 
grand  Jury  was  issued,  but  not  legally  served.  He,  however,  became  fully 
aware  of  its  existence  and  tenor.    After  Haas'  alleged  change  of  mind  be- 
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came  known  to  the  United  Stated  attorneys,  a  similar  tmbpcena  was  duly 
served  upon  him.  Both  these  subpoenas  were  In  usual  form,  and  required  the 
attejidance  of  Price  and  Haas,  respectively,  to  testify  "all  and  everything  you 
may  know  In  a  certain  cause  now  pending  and  undetermined  in  [this]  court 
between  the  United  States  and  •  •  ♦  on  the  part  of  the  United  States." 
Haas  appeared  in  obedience  to  the  subpoena,  and  Price,  after  learning  through 
counsel  that  if  he  did  not  come,  despite  the  informality  of  service,  he  would 
ultimately  be  compelled  so  to  do,  also  attended  In  the  grand  Jury  room.  Both 
were  duly  and  fully  informed  of  their  constitutional  rights,  and  that  the  Ju- 
rors were  Investigating  the  "cotton  leak."  Both  protested  against  being  sworn. 
,Each  was  asked  whether  he  knew  the  other,  and  both  refused  to  answer  on 
'constitutional  grounds.  A  few  other  wholly  unimportant  questions  were  ask- 
ed, privilege  claimed  as  to  each,  and  the  episode  then  closed  without  either  of 
the  moving  parties  having  uttered  any  words  which  could  be  regarded  as  evi- 
dence against  anybody.  Thereafter  these  indictments  (based  on  alleged  "cot- 
ton leak"  wrongdoiniO  were  found  against  both  Price  and  Haas,  and  by  the 
same  grand  Jury  before  which  they  had  appeared. 

Both  now  move  to  quash  said  indictments  on  the  ground  that  the  pro- 
ceedings above  outlined  constitute  an  invasion  of  rights  guaranteed  by  the 
fifth  amendment  of  the  Constitution,  in  that  compelling  attendance  of  per- 
sons ultimately  indicted,  and  swearing  them  as  witnesses  makes  them  wit- 
nesses against  themselves,  even  though  by  prompt  claim  of  privilege  no  words 
of  the  slightest  evidential  value  are  uttered.  Defendants*  claim  may  be  thus 
fairly  stated:  It  is  a  breach  of  constitutional  privilege  to  compel  the  pos- 
sible defendant  In  a  criminal  case  to  elect  before  any  grand  Jury  having 
power  to  indict  him,  whether  or  not  to  claim  said  privilege. 

Nicoll,  Anablc,  Lindsay  &  Fuller,  for  Price. 
Nash  Rockwood,  for  Haas. 

Henry  L.  Stimson,  U.  S.  Atty.,  and  Jesse  C.  Adkins,  Goldthwaitc  H. 
Dorr,  and  Charles  A.  Roberts,  for  the  United  States. 

HOUGH,  District  Judge  (after  stating  the  facts  as  above).  A  part 
of  the  argument  aiddressed  to  the  court  appeared  to  assert  that  Price 
and  Haas  had  been  oppressed  by  the  agents  or  attorneys  of  the  United 
States.  Let  it  be  assumed  that  discretionary  power  rests  in  the  court 
to  quash  an  indictment  found  by  coercion  or  oppression  of  jurors  or 
witnesses  or  by  device  or  trick  inconsistent  with  the  fair  and  honor- 
able administration  of  law,  yet  there  is  'nothing  even  in  defendants' 
affidavits  giving  color  to  a  suggestion  of  such  conduct  in  this  proceed- 
ing. What  was  done  was  all  in  the  open,  with  every  opportunity  for 
defendants  to  consult  counsel,  and  not  one  of  the  formal  questions  put 
(the  examination  never  got  further)  was  even  asked  before  full  and 
fair  knowledge  of  his  legal  privilege  had  been  given  each  of  the  pres- 
ent defendants,  and  by  one  or  several  representatives  of  the  United 
States.  This  conclusion  is  reached  without  reading  the  minutes  of  the 
grand  jury — z  means  pf  information  doubtless  legal,  but  in  my  opinion 
not  to  be  resorted  to  if  recourse  can  be  avoided,  because  the  grand 
inquest  is  not  only  a  supremely  important,  but  wholly  independent 
part  of  our  legal  system,  and  prying  into  its  records  directly  tends  to 
subordinate  that  jury  to  the  court  and  to  increase  technicality  of  proce- 
dure ;  two  results  equally  to  be  deplored. 

The  real  and  only  questions  raised  by  these  motions  are  narrow  but 
important  matters  of  law ;  i.  e. :  Were  these  defendants  by  the  trans- 
actions above  stated  (1)  compelled  to  be  witnesses  against  themselves 
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(2)  in  a  criminal  case?  To  avoid  side  issues  it  will  be  assumed  (but 
not  decided)  that  Price  attended  the  grand  jury  under  compulsion. 

The  second  of  the  queries  stated  requires  consideration  of.  the  nature 
of  A  grand  jury  proceeding  before  indictment  found.  Defendants  as- 
sert that  by  a  necessary  legal  fiction  the  indictment  is  drawn,  and  is 
physically  in.  existence  before  the  grand  jury  convenes;  that  it  is 
then  with  supporting  evidence  laid  before  the  jurors,  who  thereupon 
find  or  igfiiore  it.  It  follows  that  the  ''criminal  case"  begins  with  the 
naming  of  a  defendant  in  the  unfound  indictment,  and  theoretically, 
antedates  the  grand  jury  itself.  It  follows,  also,  that  the  person  named 
in  such  indictment  is  as  much  on  trial  (though  in  a  different  way)  when 
before  the  grand  jurors  as  he  is  after  due  arraignment  before  a  petit 
jury.  This  view  is  thought  to  find  support  in  People  v.  Kelley,  24  N. 
^  Y.  74 ;  People  v.  Sheriff,  11  Civ.  Proc.  R.  (N.  Y.)  182.  I  do  not,  how- 
ever, find  it  necessary  to  consider  whether  this  narrow  and  technical 
statement  of  grand  jury  proceedings  is  justified  by  New  York  or  other 
state  decisions.  The  true  doctrine  is,  I  believe,  established  by  national 
courts  of  controlling  authority,  and  is  that  the  submission  of  an  in- 
dictment to  a  grand  jury  and  the  examination  of  witnesses  before  them 
in  relation  to  the  same  are  "no  part  of  criminal  proceedings  against  the 
accused,  but  are  merely  to  assist  the  grand  jury  in  determining  wheth- 
er such  proceedings  shall  be  commenced."  Post  v.  United  States,  161 
U.  S.  583,  16  Sup.  Ct.  611,  40  L.  Ed.  816;  United  States  v.  Reed. 
2  Blatchf.  435,  Fed.  Cas.  No.  16,134.  It  must,  therefore,  be  held  that 
Price  and  Haas  were  not  on  trial  before  the  grand  jury,  were  not 
parties  to  any  proceeding  then  and  there  in  progress,  and  must  rest 
their  claim  of  privilege  or  immunity  upon  the  rights:  of  a  witness,  and 
not  those  of  a  party. 

The  constitutional  provision  is  but  the  affirmance  of  the  common- 
law  maxim,  "Nemo  tenetur  seipsum  accusare."  It  cannot  be  under- 
stood without  knowledge  of  the  oommon-law  rule,  and  is  to  be  inter- 
preted thereby.  It  is  intended  solely  to  prevent  disclosures  by  persons 
acting  as  witnesses  in  any  investigation,  and  has  no  logical  or  historical 
relation  to  the  rights  of  parties  as. such.  Counselman  v.  Hitchcock, 
142  U.  S.  574,  12  Sup.  Ct  195,  35  U  Ed.  1110;  Kepner  v.  United 
States,  196  U.  S.  100,  24  Sup.  Ct.  797,  49  L.  Ed.  114;  United  States  v. 
Wong  Kim  Ark,  169  U.  S.  649, 18  Sup.  Ct  456,  42  L.  Ed.  890;  Brown 
V.  Walker  (C.  C.)  70  Fed.  48 ;  Story  on  the  Constitution,  §  1288.  The 
immunity  of  a  party  in  a  criminal  case  rests  likewise  upon  a  rule  of 
the  common  law,  long  antedating  the  Constitution,  and  quite  different 
from  the  rule  regarding  self-accusation,  viz.,  the  exclusion  from  the 
witness  stand  of  all  parties  to  the  record,  because  their  interest  was 
thought  to  be  so  great  as  to  render  them  unworthy  of  belief.  Benson 
V.  United  States,  146  U.  S.  336,  13  Sup.  Ct  60,  36  L.  Ed.  991. 

This  rule  was  not  changed  by  the  Constitution,  and  existed  in  full 
force  in  most  English-speaking  courts  until  almost  within  the  memory 
of  men  still  living.  For  the  federal  courts  the  practice  is  now  regulat- 
ed by  Act  March  16,  1878,  c.  37,  20  Stat  30  (U.  S.  Comp.  St  1901, 
p.  660),  declaring  that  in  all  proceedings  against  persons  "charged  with 
the  commission  of  crimes"  the  person  charged  shall  be  a  witness  "at 
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his  own  request,  but  not  otherwise."  Thus  I  think  the  defect  of  de- 
fendants' argument  is  shown  by  authorities  controlling  in  courts  whose 
prime  duty  it  is  to  authoritatively  expound  the  national  Constitution. 
Price  and  Haas  were  not  parties,  but  as  witnesses  claim  a  party's  statu- 
tory (not  constitutional)  privilege.  Regarding  these  men  as  witnesses 
only,  it  is  settled  law  that  no  right  either  constitutional  or  statutory 
was  infringed  by  compelling  their  attendance  and  administering  the 
oath.  United  States  v.  Kimball  (C.  C.)  117  Fed.  156,  followed  in 
United  States  v.  Greene  &  Doremus,  Sup.  Ct.  Dist.  Columbia  (unre- 
ported), where  a  lengthy  series  of  vitjil  questions  to  each  of  which  privi- 
lege was  pleaded,  was  permitted  on  motions  like  the  present.  The  rea- 
son for  this  is  that  the  constitutional  privilege  is  personal  to  the  witness, 
must  be  claimed  by  him,  may  be  passed  on  by  the  court,  and  the  claim- 
ant only  becomes  a  witness  by  being  duly  sworn  or  affirmed  as  such. 
People  V.  Lauder,  82  Mich.  109,  46  N.  W.  966 ;  State  v.  Comer,  167 
Ind.  611,  62  N.  E.  452;  State  v.  Duncan,  78  Vtl  364,  63  Atl.  226,  4 
L.  R.  A.  (N.  S.)  1144,  112  Am..  St.  Rep.  922.  The  constitutional  pro- 
vision is  therefore,  as  said  by  Prof.  Wigmore  in  his  illuminating  dis- 
cussion of  the  subject  ''an  option  of  refusal  and  not  a  prohibition  of 
inquiry"  (Wigmore  on  Evidence,  §  2268),  and,  when  these  defendants 
were  duly  and  legally  summoned  to  inquiry  and  put  to  their  option, 
no  right  was  violated,  and  the  suggestion  that  they  severally  appeared 
in  an  unfavorable  light  while  claiming  privilege  before  the  men  who 
could  indict  them  is  especially  immaterial  in  a  country  where  "there  is 
more  danger  that  criminals  will  escape  justice  than  that  they  will  be 
subjected  to  tyranny,"  Kepner  v.  United  States,  195  U.  S.  134,  24 
Sup.  Ct  797,  49  L.  Ed.  114. 

It  is  quite  true  that  the  constitutional  view,  which  by  confounding  the 
privilege  of  a  witness  with  the  rights  of  a  party  (or  to  speak  more  ac- 
curately the  exclusion  of  a  party)  makes  of  a  suspect  a  person  sacro- 
sanct, has  received  much  judicial  approval.  The  extent  and  nature 
thereof  is  reviewed  in  People  v.  Gillette  (Sup.)  Ill  N.  Y.  Supp.  133, 
39  N.  Y.  Law  J.  1293  (June  18,  1908),  and  from  the  reasoning  of  that 
case  I  respectfully  dissent.  Some  aid  for  defendants'  contention  is 
thought  to  be  found  in  such  cases  as  Stokes  v.  State,  6  Baxt.  (Tenn.) 
619,  30  Am.  Rep.  72,  where  the  Constitution  was  held  infringed  by 
asking  defendant  to  make  a  foottrack  before  the  jury.  The  numerous 
cases  on  demonstrative  evidence  are,  I  think,  beside  the  question  before 
the  court,  but  it  may  be  said  that  I  think  the  better  view  is  set  forth 
in  the  recent  case  of  Magee  v.  State  (Miss.)  46  South.  629.  See,  also, 
Wigmore  on  Evidence,  §  2266. 

Motion  denied. 
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UNITED  STATES  v.  HAAS  ©t  aL 

(Circuit  Court,  S.  D.  New  York.    August  28,  1908.) 

Nos.  307-310. 

1.  CONSPlBACfT— "CONSPIBAOT  TO  DEFSAtTD  UNITED  STATES"— BUBMBITrB  OF  Of- 

FENSE. 

An  IndictmeDt  which  charges  a  confederated  effort  to  deprive  the 
national  government  of  the  right  and  privilege  of  proper  service  in  the 
Department  of  Agrlcultuire  by  corrupting  an  employe  of  such  department, 
and  inducing  him  to  secretly  furnish  advance  informatlcm  of  crop  condi- 
tions, contrary  to  the  rules  of  the  department,  and  to  issue  false  reports 
to  the  public  as  to  such  conditions,  charges  a  conspiracy  to  defraud  the 
United  States  under  Rev.  St  §  5440  (U.  S.  Comp.  St  1901,  p.  36T6). 

2.  Bribery  —  Offenses  Against  United  States— Person  Aotino  in  Official 

FuNC*noN— "Acts  for  United  States  in  an  Official  Function." 

A  person  employed  by  the  United  States  as  an  assistant  statistician  in 
the  Department  of  Agriculture,  in  the  performance  of  the  duties  with 
which  he  is  charged  by  the  rules  of  the  department,  acts  for  the  United 
States  in  an  official  function,  within  the  meaning  of  Rev.  St  §  5451  (U. 
S.  Comp.  St  1901,  p.  3680),  making  it  a  criminal  offense  to  bribe  any 
such  person  to  induce  him  to  do  or  to  omit  to  do  any  act  in  violation  of 
his  lawful  duty. 

3«  CoNSPiBAOT— "Conspiracy  to  Commit  Offense  Aoainst  United  States"— 
Bribery  of  Officer— **LiAwful  Duty." 

In  Rev.  St  8  5451  (U.  S.  Comp.  St  1901,  p.  3680),  which  makes  it  a 
criminal  offense  to  give  or  offer  bribes,  etc.,  to  Induce  any  officer  of,  or 
person  acting  for  or  on  behalf  of,  the  United  States  in  any  official  func- 
tion to  do  or  omit  to  do  any  act  In  violation  of  his  lawful  duty,  the  phrase 
"lawful  duty"  is  not  restricted  to  a  duty  imposed  by  statute,  but  Is  broad 
enough  to  cover  a  duty  imposed  by  a  lawful  superior ;  and  an  indictment 
charging  a  conspiracy  to  induce  an  assistant  statistician  in  the  Depart- 
ment of  Agriculture  to  furnish  to  the  accused  advance  news  of  crop 
conditions,  and  to  cause  to  be  published  false  reports  as  to  such,  condi- 
tions in  violation  of  the  rules  of  the  department,  to  aid  defendants  In 
market  speculations,  by  promising  such  employ^  a  percentage  of  the 
profits  of  such  speculations,  charges  a  conspiracy  to  commit  an  offense 
against  the  United  States  under  Rev.  St  §  5440  (U.  S.  Comp.  St  1901,  p. 
3676). 

On  Demurrer.  On  demurrer  by  Haas  to  four  itldictments  found 
against  him  jointly  with  others  not  joining  in  the  demurrers. 

H.  L.  Stimson,  U.  S.  Atty.,  J.  C.  Adkins,  G.  H.  Dorr,  and  C.  A. 
Roberts,  for  the  United  States. 

Nash  Rockwood,  for  defendant  Haas. 

HOUGH,  District  Judge.  At  the  times  in  the  indictments  mention- 
ed one  Holmes  was  an  employe  of  the  United  States,  acting  as  as- 
sistant statistician  in  the  Department  of  Agriculture.  His  duties  were 
to  consider  and  tabulate  (or  assist  in  so  doing)  the  reports  on  cotton 
planting  and  cotton  crop  conditions  furnished  to  the  department  by 
its  local  experts,  and  thus  prepare  (or  assist  in  preparing)  the  reports 
on  cotton  furnished  to  the  public  under  governmental  authority.  Such 
or  similar  reports  on  agricultural  conditions  have  been  furnished  by 
the  proper  department -ever  since  the  organization  of  the  Department 
of  the  Interior.  They  were  in  general  terms  authorized  by  the  statute 
(May  16,  1862)  establishing  that  department     This  function  of  the 
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Interior  Department  passed  to  the  then  created  Department  of  Agri- 
culture in  1892,  and  both  before  and  since  that  date  Congress  has  spe- 
cifically appropriated  money  for  the  collection  and  publication  of  crop 
reports.  By  Act  July  5, 1892,  c.  147,  27  Stat.  76  (U.  S.  Comp.  St.  1901, 
p.  294),  it  is  declared  that  monthly  crop  reports  must  be  submitted  to 
the  Secretary  of  Agriculture,  "who  shall  officially  approve  the  report 
before  it  is  issued  or  published."  During  all  the  time  referred  to  in 
the  indictments,  it  was  the  written  and  published  rule  or  regulation  of 
the  Agricultural  Department  (of  which  judicial  notice  is  taken)  that 
no  crop  information  should  be  published  or  divulged  by  any  sub- 
ordinate without  the  written  approval  of  a  bureau  chief,  which  Holmes 
was  not. 

For  the  purposes  of  these  demurrers,  the  substance  of  the  indict- 
ments may  be  thus  stated:  It  is  alleged  that  Haas  et  al.  agreed  with 
each  other  and  with  Holmes  that  the  latter  should — and  he  did — 
(1)  give  Haas  et  al.  advance  information  concerning  cotton,  contrai*y 
to  the  rules  and  regulations  aforesaid ;  (2)  cause  to  be  published — ^and 
he  did  publish— with  official  apprbval  fraudulently  obtained,  a  false 
crop  report;  and  (3)  that  for  these  services  Holmes  should  receive  a 
percentage  of  the  gains  of  Haas  et  al.,  to  be  made  in  cotton  specula- 
tion based  upon  their  private  information,  or  the  public's  misinforma- 
tion, so  as  aforesaid  obtained  or  brought  about.  The  indictments  pre- 
sent this  agreement  between  Haas,  Holmes  et  al.  as  a  conspiracy  under 
Rev.  St.  §  5440  (U.  S.  Comp.  St.  1901,  p.  3676)  and  such  conspiracy 
is  charged  as  being  both  to  defraud  the  United  States  and  to  commit 
an  offense  against  the  United  States.  They  also  present  the  corrup- 
tion of  Holmes,  not  only  as  one  of  the  objects  of  the  conspiracy,  but 
as  &  substantive  offense ;  i.  e.,  violation  of  Rev.  St  §  5451. 

Defendants'  first  proposition  is  that,  inasmuch  as  it  is  not  shown  that 
the  United  States  was  deprived  of  anything  of  value  by  the  transac- 
tions recounted  above,  no  indictment  for  conspiracy  to  defraud  under 
section  6440  will  lie.  This  subject  I  have  recently  examined  in  United 
States  V.  Morse  (C.  C.)  161  Fed.  429,  and  need  only  repeat  my  con- 
viction that  the  subject  is  not  open  to  further  discussion  in  courts  of 
first  instance.  The  indictment  charges  a  confederated  effort  to  deprive 
the  national  government  of  the  right  and  privilege  of  proper  service 
in  the  Department  of  Agriculture,  and  that  is  enough,  according  to 
cases  too  numerous  to  permit  dissent  by  a  trial  court. 

It  is  next  urged  that  in  issuing  crop  reports,  including  cotton  state- 
ments, the  United  States  was  not  exercising  governmental  functions. 
This  contention  is  overruled  on  the  statement  of  facts  above  compiled 
from  the  indictments  and  public  statutes. 

Premising  that  a  conspiracy  under  section  5440  to  commit  an  of- 
fense against  the  United  States  presupposes  that  a  statutory  crime 
was  intended  by  the  conspirators,  Haas  finally  argues  that  section 
5451  could  not  have  been  violated  either  in  intention  or  fact,  because : 
(1)  Holmes  was  not  an  "officer  of  the  United  States."  (2)  Holmes 
was  not  "a  person  acting  for  or  on  behalf  of  the  United  States  in  any 
official  function,"  inasmuch  as  collecting  and  diisseminating  informa- 
tion about  cotton  was  not  an  official  (i.  e.,  governmental)  function  of 
the  United  States,  and,  if  the  national  government  could  not  exercise 
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that  function,  a  fortiori,  the  same  could  not  be  delegated  to  Holmes. 
(3)  Holmes  was  not  prohibited  from  doing  what  he  did  by  any  stat- 
ute, consequently  he  did  not  commit  any  "offense  against  the  United 
States,"  and  it  follows  that  it  was  not  such  offense  to  procure  him 
to  commit  noncriminal  acts.  (4)  The  promise  of  contingent  gain  made 
to  Holmes  was  not  "money  or  other  thing  of  value,"  nor  a  "contract, 
undertaking,  obligation,  gratuity,  or  security,  for  the  pa)mient  of 
money  or  for  the  delivery  or  conveyance  of  anjrthing  of  value,"  where- 
fore, though  Holmes  may  have  done  wrong  and  Haas  counseled  or 
procured  him  to  do  so,  the  procurement  was  not  in  the  way  proscribed 
by  section  5451,  wherefore  no  one  so  acting  can  be  reached  either  di- 
rectly under  section  5451  or  indirectly  under  section  5440. 

The  premise  of  these  contentions  is  admitted.  Since  there  are  no 
common-law  offenses  against  the  United  States,  the  offense  mentioned 
in  section  5440  must  be  statutory. 

*(1)  Whether  Holmes  was  an  "officer"  need  not  be  decided. 

(2)  It  is  held  that  Holmes  was  a  person  acting  for  the  United  States 
in  an  official  function  for  reasons  plainly  inferable  from  the  facts 
stated  above. 

(3)  Let  it  be  assumed  for  the  sake  of  argument  that  Holmes  com- 
mitted no  crime  (i.  e.,  violated  no  statute)  when  he  perpetrated  any  or 
all  of  the  moral  wrongs  set  forth  in  the  indictments. 

But  violating  "lawful  duty*'  and  breaking  statutes  are  not  synony- 
mous expressions,  and  defendants'  argument  passes'  too  lightly  over 
the  language  of  section  5451,  which  does  make  it  a  crime  to  induce  one 
acting  for  the  United  States  tb  do  any  act  in  violation  of  his  lawful 
duty.  It  follows  that  Haas'  contention  can  only  be  supported  by  hold- 
ing that  "lawful  duty"  means  duty  imposed  by  statute,  and  nothing 
else.  This  is  repugnant  to  common  (and  correct)  usage.  The  phrase 
"lawful  duty"  is  amply  wide  to  cover  duty  imposed  and  regulated  by 
a  lawful  superior.  In  this  sense  it  was  Holmes'  lawful  duty  to  obey 
the  rules  and  regulations  of  his  department  duly  promulgated  and 
known  to  him;  nor  is  it  material  that  such  regulations  should  be  in 
writing. 

Citations  of  cases  like  United  States  v.  Keitel  (D.  C.)  157  Fed. 
396,  to  show  that  violating  a  departmental  rule  is  not  a  crime,  do 
not  advance  the  argument  at  all.  Let  it  be  admitted  that  such  is  the  law, 
but  that  does  not  show  or  tend  to  show  that  Congress  cannot  make  it 
a  crime  to  incite  or  cause  another  to  violate  such  rule.  This  question, 
however,  is  not  fairly  presented  in  this  case,  and  need  not  be  pursued 
further  than  to  note  a  query  as  to  the  correctness  of  the  ruling  in 
•United  States  v.  Matthews  (D.  C.)  146  Fed.  306. 

The  question  really  is :  What  does  "lawful  duty"  mean,  and  was  it 
Holmes'  "lawful  duty"  to  refrain  from  doing  what  the  indictments 
assert  he  did?  It  would  be  a  strange  government  wherein  the  conduct 
of  officials  of  every  grade  was  regulated  in  minute  detail  by  statute. 
"Of  necessity  usages  have  been  established  in  every  department  of 
the  government  which  have  become  a  kind  of  common  law,  and  r^;u- 
late  the  rights  and  duties  of  those  who  act  within  their  respective 
limits."  United  States  v.  MacDaniel  7  Pet.  1,  8  L.  Ed.  587;  Benson 
V.  Henkel,  198  U.  S.  1,  25  Sup.  Ct.  569,  49  L.  Ed.  919.    The  indict- 
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ment  avers  that  Holmes  knew  the.  rule  of  secrecy,  and  Haas  knew  it, 
and  with  that  knowledge  induced  its  violation.  That  Holmes  violated 
his  lawful  duty  in  yielding  to  temptation  seems  to  me  especially  clear. 

(4)  The  promise  to  give  or  pay  Holmes  a  share  of  profits  if  there 
were  any  is  clearly  within  the  prohibition  of  section  5451.  Of  course, 
the  promise  was  unenforceable,  because  the  consideration  was  grossly 
immoral,  but  the  same  objection  would  apply  to  a  formal  contract  for 
the  payment  of  a  definite  sum  of  money.  It  may  be  noted  that  this 
statement  of  the  agreement  with  Holmes  is  found  only  in  the  "overt 
acts"  appended  to  the  indictment  proper.  It  is  not  necessary  to  set 
forth  overt  acts  in  an  indictment. for  conspiracy,  and,  if  set  forth,  they 
cannot  be  resorted  to  in  aid  of  the  averments  of  the  charging  portion 
of  the  pleading,  nor  can  they  on  demurrer  be  considered,  because  they 
are  not  strictly  part  of  the  indictment.  They  may  on  motion  to  quash 
afford  ground  for  setting  aside  the  pleading;  but  that  point  is  not 
raised  here. 

No  other  matter  suggested  in  argument  seems  to  me  to  need  com- 
ment. 

The  demurrers  are  overruled. 


UNITED  STATES  T.  BAISH  et  al, 

(District  Court,  S.  D.  lUlnolg.    April  24^  190a) 

Post  Otficb  —  Unlawfiti.  Use  of  Mails  —  Bitfoboino  Boycott  —  *'U8ino  the 
Maix.  to  Dkfbaud" 

OflElcers  of  a  labor  union  who  send  letters  or  circulars  through  the  malls 
to  customers  of  a  manufacturing  corporation  to  Induce  them  to  withdraw 
their  custom  from  It  for  the  purpose  of  ruining  its  business  or  forcing  it 
to  pay  a  fine  imposed  on  It  for  employing  nonunion  workmen,  whether  such 
fine  and  boycott  were  Initiated  by  such  officers  or  by  the  union  with  their 
participation  and  approval,  are  guilty  of  the  offense  of  using  the  mails  to 
defraud,  in  violation  of  Rev.  St.  §  5480  (U.  S.  Comp.  St  1901,  p.  3696). 

[Ed.  Note. — ^Nonmailable  matter,  see  note  to  Tlmmons  v.  United  States, 
80  a  C.  A.  79.1 

Pending  the  enlargement  of  its  planing  mill,  the  Wahlfield  Manu- 
facturing Company,  in  order  to  hdid  its  employes  together,  employed 
them  in  the  construction  of  the  work.  Some  of  these  men  belonged  to 
the  local  carpenters'  union,  some  to  the  wood  cutters'  union,  and  some 
were  nonunion.  Pending  the  work  the  defendant  Humphrey  requested 
the  company  to  compel  all  its  men  to  join  the  carpenters'  union,  and,  on 
refusal,  handed  Mr.  Wahlfield  a  letter,  which  stated  that  a  fine  had  been 
imposed  on  the  company  of  $500,  which,  would  be  remitted  upon  the 
company's  employing  carpenters'  union  men  on  the  job,  and  told  him 
that,  if  he  did  not  pay  the  fine  or  employ  union  men,  the  unions  would 
boycott  him.  Thereafter  circular  letters  were  sent  to  the  company's 
customers,  urging  them  not  to  handle  Wahlfield's  products.  Wahlfield 
had  the  two  defendants,  who  were  president  and  secretary  of  the  car- 
penters' union,  indicted  for  attempt  to  defraud  by  use  of  the  post  of- 
fice. On  the  trial  the  jury  were  instructed  as  shown  below.  Both  de- 
fendants convicted. 
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W.  A.  Northcott,  U.  S.  Atty.,  and  H.  A.  Converse  and  J.  H.  Story, 
Asst.  U.  S.  Attys. 
John  Daly  and  N.  C.  Mihigan,  for  defendants. 

HUMPHREY,  District  Judge  (charging  the  jury).  The  case  you 
are  considering  is  an  indictment  in  three  counts  drawn  under  section 
5480  of  the  federal  statutes  (U.  S.  Comp.  St  1901,  p.  3696)  charging 
these  two  defendants,  Humphrey  and  Raish,  with  having  devised  and 
executed  a  scheme  to  defraud  by  use  of  the  post-office  department 
of  the  United  States. 

The  indictment  is  in  three  counts..  The  first  count  alleges  that  the 
scheme,  as  devised  by  these  defendants,  was  that  they,  taking  advan- 
tage of  their  position  as  officers  of  a  certain  labor  organization,  would 
cause  an  assessment  of  a  fine  to  be  placed  against  the  Wahlfield  Manu- 
facturing Company,  and  induce  that  company  to  pay  said  fine  under  a 
threat  of  a  boycott  if  the  company  did  not  pay,  and  that  the  scheme 
contemplated  the  use  of  the  mail,  and  that  certain  letters  in  execution 
of  the  scheme  did  pass  through  the  mail.  The  second  and  third  counts 
are  based  upon  a  different  theory;  that  the  scheme  devised  was  these 
defendants,  taking  advantage  of  their  position  as  members  and  officers 
of  the  said  labor  organization,  would  by  use  of  the  mails  cause  a  boy- 
cott to  be  put  in  force  against  the  business  of  the  Wahlfield  Manu- 
facturing Company,  and  thus  injure  that  company  in  its  business.  The 
first  count  is  drawn  upon  the  theory  that  their  intention  in  the  scheme 
was  to  induce  Wahlfield  to  pay  in  order  to  escape  the  lx)ycott,  which 
would  have  been  in  fraud  of  the  Wahlfield  Manufacturing  Ccmipany. 
The  other  two  counts  are  drawn  upon  the  theory  that  their  device  con- 
templated that  he  would  not  pay,  but  would  suffer  the  boycott,  and 
thus  be  defrauded  in  his  business. 

Eitlier  of  the^e  counts  constitutes  an  offense  under  the  statute.  The 
indictment  is  no  evidence  of  guilt.  It  is  simply  a  formal  method  taken 
by  the  prosecuting  department  of  the  government  to  present  to  the  de- 
fendants in  legal  form  the  charge  made  against  them.  If  you  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  the  defendants  did 
devise  the  scheme  in  question,  did  cause  this  fine  to  be  assessed  against 
the  Wahlfield  Company,  ^nd  did  cause  the  boycott  to  be  undertaken 
against  the  same  company  and  did  use  the  mails  in  execution  of  that 
device,  all  as  charged  in  the  indictment,  or  in  any  count  thereof,  then 
you  will  find  the  defendants  guilty.  On  the  other  hand,  if  you  do  not 
believe  from  the  evidence  beyond  a  reasonable  doubt  that  the  defend- 
ants devised  the  scheme  in  question  to  cause  the  fine  to  be  assessed  and 
the  boycott  to  be  put  in  force,  and  used  the  mail  in  execution  thereof, 
as  charged  in  the  indictment,  or  in  any  count  thereof,  then  you  will 
find  the  defendants  not  guilty. 

The  burden  is  upon  the  government.  The  government  must  prove 
all  the  material  allegations  of  the  charge  by  evidence  which  convinces 
your  minds  beyond  a  reasonable  doubt.  I  mean  by  that  that  the  de- 
fendants do  not  have  to  prove  their  own  innocence.  The  government 
must  prove  their  guilt.  The  presumption  of  innocence  is  with  the  de- 
fendants. You  must  allow  that  presumption  to  remain  with  them  un- 
til it  has  been  removed  by  the  proof  in  the  case  convincing  your  minds 
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of  their  guilt  beyond  a  reasonable  doubt.  In  order  to  constitute  this 
offense,  it  is  not  necessary  that  any  profit  or  gain  should  have  come  to 
either  of  the  defendants.  In  order  to  constitute  this  offense,  it  is  not 
necessary  that  the  scheme  should  have  been  successful  under  either 
one  of  these  counts. 

The  law  further  is,  gentlemen,  that  if  the  scheme  in  question  was 
devised  by  the  union,  as  testified  to  by  some  of  the  witnesses,  that,  so 
far  as  any  action  was  taken  at  all,  it  was  all  taken  by  the  union  and  un- 
der the  order  and  instructions  of  the  union,  still,  if  you  further  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  the  defendants  or 
either  of  them  participated  in  such  action  of  the  union  or  assisted  in 
carrying  out  such  action  of  the  union,  and  acquiesced  in  such  action 
of  the  union,  then  as  to  said  defendants  you  will,  find  them  guilty  just 
the  same  as  though  the  action  had  been  individual  on  their  part.  Evi- 
dence has  been  introduced  tending  to  prove  the  good  reputation  of  these 
two  men.  Reputation  is  the  most  valuable  heritage  any  man  can  have. 
You  are  to  consider  that  in  making  up  your  judgments.  You  are  to 
consider  all  that  the  evidence  shows  as  to  previous  good  reputation  in 
making  up  your  judgments  as  to  the  guilt  or  innocence  of  these  defend- 
ants. You  are  the  judges  of  the  facts.  You  find  the  facts  for  your- 
selves. You  find  them  from  the  evidence,  not  from  any  outside  infer- 
ences or  impressions.  You  take  the  law  from  the  court,  and  you  are 
to  give  to  the  law,  as  the  court  gives  you  the  law,  the  same  force  which 
you  give  to  the  facts  as  you  find  the  facts  to  be.  You  have  heard  the 
witnesses ;  seen  them  upon  the  stand ;  listened  to  their  testimony.  You 
have  a  right  to  consider  what  you  have  seen,  and  what  you  have  heard 
as  coming  from  these  various  witnesses ;  their  manner  and  appearance 
upon  the  stand;  their  frankness  and  honesty;  their  interest  in  the  case, 
if  any  has  been  shown ;  their  prejudices,  if  they  have  shown  any  preju- 
dice ;  their  knowledge  of  the  facts ;  their  opportunity  to  have  a  loiowl- 
edge  of  the  facts  about  which  they  have  testified ;  the  reasonableness  or 
unreasonableness  of  the  stories  they  have  told  upon  the  stand  in  answer 
to  questions;  and  from  all  these  various  considerations  you  make  up 
your  judgments  for  yourselves  as  to  the  weight  to  be  given  to  the  tes- 
timony of  apy  witness. 

You  have  nothing  to  do  with  the  punishment.  Congress  has  placed 
that  burden  upon  the  court.  The  form  of  your  verdict  will  be,  if  you 
find  the  defendants  guilty:  "We,  the  jury,  find  the  defendants  guil- 
ty." If  you  find  them  not  guilty,  the  form  of  your  verdict  will  be: 
"We,  the  jury,  find  the  defendants  not  guilty."  And,  if  you  find  one 
guilty  and  one  not  guilty,  the  form  of  your  verdict  will  be :     "We,  the 

jury  find  the  defendant guilty,  and  the  defendant not 

guilty" — ^filling  the  blanks  with  the  names  as  you  shall  find. 

Is  there  on  the  part  df  the  plaintiff  any  exception  to  be  taken  to  the 
charge  of  the  court? 

Mr.  Converse :  I  would  like  to  have  the  court  instruct  the  jury  that 
the  scheme  set  up  in  the  various  counts  of  the  indictment  are  apt 
schemes  to  defraud. 

Is  there  on  the  part  of  the  defendants  any  exception  to  be  taken  to 
the  charge  of  the  court? 
163F.~58 
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Mr.  Daly:  We  except  to  the  charge  given  by  the  court  as  to  the 
first  count  of  the  indictment.  As  I  understood  the  charge  to  the  jury, 
the  court  stated  that  the  indictment  said  that  certain  letters  did  pass 
through  the  mail.  I  think  the  charge  in  that  count  of  the  indictment 
is  that  a  specific  letter  passed  through  the  mails,  and  we  wish  to  except 
to  that  part  of  the  charge  of  the  court.  I  also  wish  to  except  to  that 
part  of  the  charge  of  the  court  stating  that  the  scheme  did  not  depend 
upon  any  profit  or  gain  upon  the  part  of  the  defendants  or  either  of 
them.  And  also  except  to  the  instruction  with  reference  to  the  ac- 
tion of  the  union,  where,  among  other  things,  the  court  charged  that 
acquiescence  in  the  action  of  the  union  would  bind  these  defendants,  or 
either  of  them,  so  acquiescing. 

The  Court:  The  first  exception  was  that  I  refer  to  more  than  one 
letter  as  to  the  first  count;  and  what  was  the  second? 

Mr.  Daly:  That  it  was  not  necessary  that  any  profit  or  gain  accrue 
to  the  defendants,  or  either  of  them.  The  third  was  the  acquiescence 
in  the  action  of  the  union. 

The  Court:  I  meant  to  instruct  you  gentlemen,  but  from  the  ex- 
ception made  by  counsel  for  the  government  it  appears  I  did  not,  and, 
if  I  have  not  already  charged  you,  I  now  charge  you  that  the  court  is 
of  opinion  that  the  artifice  and  scheme  described  in  these  three  counts 
are  all  actionable  under  the  statute. 

Mr.  Daly:  There  is  another  suggestion  I  desire  to  except  to — 
that  the  jury  specify  the  count  or  counts  of  the  indictment  that  they 
may  find  either  or  both  of  these  defendants  guilty  upon,  if  they  so  find. 

The  Court :  It  is  al^  the  same  scheme  and  my  thought  about  that 
was,  if  they  find  them  guilty  under  any  count,  it  will  be  the  same  as 
though  they  find  them  guilty  under  all  three  counts,  for  I  would  have 
no  purpose  to  cumulate  the  punishment. 

Mr.  Daly :  We  desire  to  make  the  request  to  have  the  specific  find- 
ing of  the  jury  as  to  each  count  separately.  And  I  desire  to  except 
to  that  portion  of  the  charge  of  the  court  in  which  the  court  states 
to  the  jury  that  the  artifice  described  in  each  of  these  counts  is  action- 
able under  the  statute. 

The  Court :  And  the  court,  having  heard  the  suggestioijfi  of  counsel, 
declines  to  instruct  the  jury  further,  to  which  ruling  of  tne  court  de- 
fendants, by  their  counsel,  then  and  there  excepted. 


CONFECTIONERS'   MACHINERY   &  MANUFACTURING  CX>.  ▼.  RACINE 

ENGINE  &  MACHINERY  CO. 

(Circuit  Court,  E  D.  Wisconsin.    Jane  15,  190&) 

1.  Equity— Amendiixnt  of  Bnx— Mistake  iiv  DssoBipnoir  or  Paktt. 

A  Massachusetts  corporation  directed  its  solicitor  to  Institute  a  soft 
for  infringement  of  a  patent  of  which  it  was  owner.  Such  corporation 
had  succeeded  one  having  precisely  the  same  name,  but  organized  under 
the  laws  of  Delaware,  and  through  a  mistake  of  fact  the  solicitor  de- 
scribed the  complainant  in  the  bill  as  a  corporation  of  Delaware,  but, 
on  the  fact  appearing  in  the  evidence,  by  leave  of  court  amended  the 
bill  to  conform  thereto,  and  the  case  proceeded  to  final  hearing.  Held, 
that  the  amendment  did  not  change  the  cause  of  action,  but  merely  cor- 
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'   rected  a  mistake  of  fact;  that  the  Massachnsetts,  and  not  the  Delaware,  * 
corporation,  was  in  fact  the  complainant  from  the  beginning;  and  that 
the  amendment  did  not  necessitate  a  dismissal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  voL  19,  E>iuity,  §§  561- 
663.1 

2.  JUDOICENT  —  PUOB  ADJUDIOATTON  -^  PERSONS  GONGLUDBD  —  SUIT  FOB  IN* 

FBINGEHBNT. 

A  decree  adjudging  the  validity  and  infringement  of  a  patent  in  a  suit 
In  which  the  manufacturer  of  the  alleged  infringing  article,  although  not 
a  party  to  the  record,  assumed  and  conducted  the  defense,  employing 
counsel  and  paying  the  costs,  is  oondusiTe  as  to  such  Issues  as  between 
a  purchaser  of  the  patent  pending  the  suit,  and  a  corporation  which  suc- 
ceeded to  the  business,  rights,  and  liabilities  of  such  manufacturer,  and,. 
in  fact,  paid  the  final  costs  and  counsel  fees  hi  such  suit. 

[Bd.  Note. — ^PoT  cases  in  point,  see  Cent.  Dig.  vol.  30.  Judgment,  fi  1193. 

Operation  and  effect  of  decision  in  equitable  suit  for  infringement  of 
patent,  see  note  to  Westinghouse  £:iectric  &  Manufacturing  Co.  ▼.  Stan- 
ley Instrument  Ck>.,  68  C.  O.  A.  541.] 

3.  Saicb— Rxs  Judicata— BiATTEBS  Gorcludbd. 

A  decree  is  not  the  less  conclusive  on  the  issues  made  by  the  pleadings 
and  determined  because  a  party  has  failed  to  produce  evidence  on  some 
of  such  issues. 

[Hd.  Note. — For  cases  in  point,  see  Oent  Dig.  vol.  80,  Judgment,  I 
1251.] 

In  Equity.    On  final  hearing. 

This  is  a  final  hearing  in  equity.  The  bill  is  based  upon  letters  patent  No. 
449,668,  alleges  infringement  of  claims  1,  2,  3,  and  4,  and  prays  an  injunction 
and  an  accounting.  The  patent  has  expired  during  the  pendency  of  the  suit, 
'  but  jurisdiction  is  retained  under  the  authority  of  Beedle  v.  Bennett,  122  U. 
S.  71,  7  Sup.  Ct  1090,  30  L.  Ed.  1074,  The  bill  also  sets  up  a  prior  adjudi- 
cation in  the  district  of  Massachusefts,  wherein  all  seven  claims  of  the  patent 
were  decreed  to  be  valid,  and  wherein  the  question  of  infringement  was  de^ 
termined,  which  adjudication  is  alleged  to  be  final  and  conclusive  of  all  ques- 
tions raised  in  the  present  litigation,  and  that  the  present  defendant  is  there- 
by estopped  from  asserting  its  present  contentions.  The  answer  is  in  effect 
a  general  denial. 

The  title  to  the  patent  in  suit  was  acquired  by  a  Minnesota  Corporation  of 
the  same  name  as  the  defendant  in  1891.  September  22,  1900,  a  new  corpora- 
tion was  organized  under  the  laws  of  the  state  of  Delaware,  having  the  same 
name  as  the  present  plaintiff,  and  expressly  organized  for  the  purpose  of  tak- 
ing over  the  assets,  property,  and  good  will,  and  continuing  the  business,  of 
such  Minnesota  corporation.  The  parties  in  interest  were  the  same  and  the 
officers  were  the  same  as  in  the  Minnesota  corporation.  Hie  patent  in  suit 
was  transferred  with  other  assets.  '  Thereafter  the  plant  and  factory  of  said 
corporation  were  transferred  to  Springfield,  Mass.,  for  business  reasons,  and 
in  October,  1905,  a  third  corporation  was  organized  with  the  same  name,  un- 
der the  laws  of  the  commonwealth  of  Massachusetts,  for  the  purpose  of 
acquiring  the  property  and  transacting  the  business  of  its  predecessor.  All 
the  property,  choses  in  action,  and  assets  of  every  name  and  nature,  including 
the  patent  in  suit,  were  transferred  by  the  Delaware  corporation  to  the  Massa- 
chusetts corporation;  the  persons  in  interest  and  the  officers  remaining  the 
same.  One  Page  has  been  the  president  and  general  manager  of  these  three 
corporations.  The  business  has  been  carried  on  without  change  or  inter- 
ruption, and  has  covered  the  manufacture  of  machines  under  the  patent  in 
suit. 

The  history  of  the  defendant  corporation  and  the  various  successions  in 
interest  may  be  stated  as  follows:  Thomas  Kane  &  Co.  was  a  copartnership 
carrying  on  the  business  of  manufacturing  machinery  at  Racine,  Wis.  Mr. 
Pell  and  Mr.  Kane  owned  the  controlling  interest  in  the  firm,  and  have  con- 
tinued to  be  in  control  of  such  business  during  the  successive  changes  in 
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organization.  About  September,  1902,  the  partnership  was  merged  into  a 
corporation  known  as  the  "Racine  Machinery  Manufacturing  Company/'  and 
the  present  defendant,  a  corporation.  Is  the  successor  of  such  former  cor- 
poration. Mr.  Pell,  the  president  of  the  present  corporation,  owned  or  con- 
trolled 96  per  cent  of  the  stock  of  the  defendant  corporation.  Mr.  Naylor, 
the  secretary  and  treasurer  of  defendant,  was  an  officer  of  the  first  corpora- 
tion, and  was  an  employ^  of.  the  copartnership.  The  same  line  of  business 
has  continued  without  interruption;  the  machines  alleged  to  infringe  being 
one  of  its  products.  On  April  3,  1903,  the  Delaware  corporation,  then  being 
the  owner  of  this  patent,  filed  a  bill  in  equity  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massachusetts  iigainst  a  concern  known  as 
Kibbe  Bros.  Company  of  Springfield,  Mass.,  charging  infringement  of  the 
patent  in  suit,  and  praying  for  relief  by  way  of  injunction  and  an  accounting, 
etc.  Kibbe  Bros,  appeared  and  41ed  an  answer  on  the  26th  day  of  May,  1903 ; 
Richard  P.  Elliott,  Esq.,  appearing  as  defendant's  solicitor.  A  replication  was 
filed  June  29,  1903.  The  case  went  to  final  hearing  before  Judge  Lowell, 
whose  opinion  is  in  evidence  herein.  The  final  decree  in  that  case  adjudged, 
.  first,  that  the  patent  in  suit.  No.  449,668,  as  to  all  its  claims,  seven  in  num- 
ber, is  a  good  and  valid  patent ;  second,  that  Neal  A.  Clecher  was  the  original 
and  first  inventor  of  the  invention  described  and  claimed  in  said  patent ;  third, 
that  the  complainant,  the  Confectioners'  Machinery  &  Manufacturing  Com- 
pany, is  the  lawful  owner  of  said  letters  patent;  fourth,  that  the  defendant 
Kibbe  Bros.  Company  has  infringed  the  claims  of  said  letters  patent  and  upon 
the  rights  of  the  complainant  under  the  same ;  fifth,  that  the  complainant  re- 
cover of  said  defendant  its  costs  of  the  suit;  sixth,  that  a  perpetual  injunc- 
tion be  Issued  against  the  defendant  Kibbe  Bros.  Company,  its  officers,  at- 
torneys, agents,  etc.,  according  to  the  prayer  of  the  bill.  The  answer  of  the 
Kibbe  Bros.  Company  put  in  issue  the  validity  of  the  patent  and  complain- 
ant's title  thereto,  and  denied  infringement.  In  pursuance  of  such  decree  a 
perpetual  injunction  was  Issued  and  served  upon  Kibbe  Bros.  Company,  and 
is  still  in  force.  The  machine  involved  in  the  Kibbe  Bros.'  suit  was  made  by 
Thomas  Kane  &  Co.,  and  by  it  sold  to  Kibbe  Bros.  Company  in  March,  1902. 
In  October,  1902,  the  first  Racine  corporation  undertook  and  agreed  with 
Kibbe  Bros.' Company  to  take  charge  of  %ny  suit  that  might  be  brought  for 
Infringement.  After  the  filing  of  the  bill  in  that  suit,  the  first  Racine  cor- 
poration April  16,  1903,  wrote  Kibbe  Bros,  that  they  had  taken  over  the  man- 
agement of  the  suit,  and  would  pay  all  expenses  of  such  litigation.  The  en-, 
tire  conduct  and  control  of  said  suit  was  assumed  by  the  first  Racine  coriK>ra- 
tion,  and  continued  until  the  dissolution  of  such  corporation.  The  defendant 
corporation  on  the  17th  of  January,  1906,  paid  the  costs  taxed  against  Kibbe 
Bros.  Company  in  such  suit  The  fees  and  charges  of  Mr.  Elliott,  defendant's 
solicitor  were  also  paid  partly  by  the  first  corporation,  and  partly  by  the  sec- 
ond. Kibbe  Bros,  sustained  none  of  the  expenses  and  had  nothing  to  do  with 
the  management  of  the  litigation.  Mr.  Pell,  as  president  of  both  Racine  cor- 
porations, appears  to  have  had  charge  of  the  defense  throughout.  Under  the 
advice  of  Mr.  Ellliott,  the  defendant's  solicitor,  no  appeal  was  taken.  No 
evidence  appears  to  have  been  offered  on  the  hearing  in  that  suit  b^  the  de- 
fendant on  the  question  of  Infringement. 

The  present  suit  was  brought  January  9,  1907.  The  present  complainant 
employed  Mr.  Quinby  as  its  solicitor  to  bring  this  suit  and  draft  the  bill  for 
it.  He  inadvertently  described  the  corporation  complainant  as  being  organiz- 
ed under  the  laws  of  Delaware,  whereas,  in  truth  and  In  fact,  the  patent  In 
suit  was  then  the  property  of  the  Massachusetts  corporation;  the  names  of 
the  two  corporations  being  identical.  The  mistake  was  not  discovered  until 
the  proofs  of  title  were  offered.  At  the  close  of  the  complainant's  prima 
facie  case,  Mr.  Page,  the  president  of  the  complainant,  and  Mr.  Quinby,  made 
affidavits  explaining  bow  the  mistake  was  made,  and  thereupon  complainant 
asked  leave  to  amend  the  bill  by  striking  out  the  words  "State  of  Delaware," 
and  by  inserting  in  lieu  thereof  '^Commonwealth  of  Massachusetts,"  with 
certain  other  corresponding  changes.  Such  motion  was  resisted  by  defendant, 
but  was  granted  by  the  court  upon  the  condition  that  it  recall  for  further 
cross-examination  any  witness  or  witnesses  who  gave  evidence  for  the  com- 
plainant in  the  prima  facie  case  that  defendant  might  desire  to  have  pro> 
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duced.  Thereupon  the  defendant  asked  leave  to  amend  its  answer,  which  leave 
was  granted,  and  the  parties  proceeded  to  complete  their  proofs  and  prepared 
the  case  for  final  hearing. 

VVilliam  Quinby,  for  complainant. 

Winkler,  Flanders,  Bottum  &  Fawsett  (F.  E.  Dennett,  of  counsel), 
for  defendant. 

QUARLES,  District  Judge  (after  stating  the  facts  as  above).  The 
defendant,  having  duly  excepted  to  the  order  allowing  the  amendment 
of  the  bill  of  complaint,  renews  its  contention  that  the  legal  effect  of 
such  amendment  was  to  bring  in  an  additional  party,  and  that  the  de- 
fendant is  entitled  to  a  dismissal  of  the  bill. 

It  is  further  argued  that  the  suit  abated  when  the  Delaware  corpora- 
tion was  dissolved,  and  that  the  Delaware  corporation  never  was  pos- 
sessed of  this  cause  of  action,  as  the  event  has  proven.  This  conten- 
tion is,  of  course,  predicated  upon  the  theory  that  the  Delaware  cor- 
poration was  in  the  first  instance  the  actual  complainant,  in  which 
event  the  position  of  the  counsel  would  be  sound.  The  doctrine  is 
familiar  that  a  complainant  may  not,  under  the  g^ise  of  an  amend- 
ment, abandon  the  entire  case  made  by  his  bill  and  present  a  new  and 
different  case.  The  case  of  Shields  v.  Barrow,  17  How. '144,  15  L. 
Ed.  168,  is  perhaps  the  leading  case,  and  great  reliance  is  placed  upon 
it  by  defendant's  counsel.  We  are  content  with  the  rule  as  there  laid 
down: 

•''Amendments  can  only  be  allowed  when  the  bill  is  found  defective  in  prop- 
er parties,  in  its  prayer  for  relief,  or  in  the  omission  or  mistake  of  some  fact 
or  circumstance  connected  with  the  substance  of  the  case  but  not  forming  the 
substance  itself ;  or  for  putting  in  issue  new  matter  to  meet  the  allegations  of 
the  answer." 

In  my  opinion  the  amendment  did  not  change  the  cause  of  action, 
but  within  the  rule  above  stated  simply  corrected  "a  mistake  of  fact 
connected  with  the  substance  of  the  case,"  and  that  it  did  not  work  a 
substitution  of  parties.  That  it  was  a  pure  mistake  or  inadvertence 
must  be  evident,  because,  first,  the  Delaware  corporation  did  not  then 
own  the  patent;  second, "the  infringement  alleged  was  not  available  in 
a  suit  by  the  Delaware  corporation.  It  is  not  conceivable  that  it  was 
intended  to  name  the  Delaware  corporation  the  complainant  under 
such  a  state  of  facts.  Furthermore,  it  was  the  Massachusetts  corpora- 
tion that  actually  brought  the  suit.  It  retained  Mr.  Quinby  for  that 
purpose,  and  instructed  him  to  sue  in  its  behalf.  This  Mr.  Quinby 
undertook  to  do,  but,  being  unfamiliar  with  dates  and  facts  with  which 
he  had  to  deal,  a  copy  of  the  bill  in  the  former  suit  brought  by  the 
Delaware  corporation  against  Kibbe  Bros.  Company  on  the  same 
patent  was  furnished  as  a  guide  and  source  of  information.  In  fram- 
ing the  bill  he  carelessly  followed  the  allegations  of  the  former  bill, 
as  to  citizenship,  designating  complainant  as  organized  under  the  laws 
of  Delaware.  The  mistake  was  not  discovered  by  Mr.  Page,  who  veri- 
fied the  bill,  or  by  the  attorneys  on  either  side,  until  the  proofs  of  title 
disclosed  the  error.  The  Massachusetts  corporation  is  here  by  its 
correct  name,  and  no  change  in  that  regard  was  necessary;  but  the 
place  of  its  existence  was  erroneously  set  out.    It  has  often  been  held 
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that  a  defect  in  the  statement  of  citizenship  may  be  corrected  by 
amendment,  although  it  may  be  vital  on  the  question  of  jurisdiction. 
Howard  v.  De  Cordova,  177  U.  S.  609,  614,  20  Sup.  Ct.  817,  44  L. 
Ed.  908. 

Indeed,  such  an  amendment  was  made  in  Shields  v.  Barrow,  supra. 
In  the  original  bill  the  defendant,  Robert  Shields,  was  described  as  a 
citizen  of  Louisiana.  By  an  amendment  he  was  described  as  a  citizen 
of  Mississippi.  Such  amendment  was  passed  over  without  criticism  by 
the  court.  In  Needham  v.  Washburn,  Fed.  Cas.  No.  10,082,  suit  was 
brought  for  an  infringement  of  a  patent  against  the  defendants  as  co- 
partners ;  but  the  proof  showed  that  the  defendants  and  others  had 
been  organized  as  a  corporation  of  the  same  name  or  designation 
as  the  firm.  Mr  Justice  Clifford,  who  presided,  disregarded  the  mis- 
take, and  proceeded  to  hear  the  case  on  the  merits,  because,  as  he  sug- 
gested, the  bill  might  be  cured  by  amendment.  In  Foster's  work  on 
Federal  Practice,  §  163,  it  is  laid  down  that  in  a  suit  brought  in  the 
federal  court  an  amendment  may  be  allowed  setting  forth  the  facts 
that  are  essential  to  federal  jurisdiction.  It  is  apparent  that  the  amend- 
ment has  worked  no  prejudice  to  the  defendant.  It  has  wrought  no 
change  in  the  nature  or  scope  of  the  defense.  It  was  simply  effectuat- 
ing the  intention  of  the  parties,  and  in  my  judgment  was  within  the 
legitimate  exercise  of  judicial  discretion.  The  Tremolo  Patent,  23 
Wall.  518,  527,  23  L.  Ed.  97.  By  leave  of  court  both  parties  amended 
their  pleadings  and  proceeded  to  complete  the  proofs.  Mr.  Foster, 
in  his  work  on  Federal  Practice,  §•  168,  says: 

**When  both  parties  have  conducted  the  case  as  if  the  pleadings  contained 
certain  allegations  therein  omitted,  an  amendment  inserting  such  allegations 
may  be  made  at  almost  any  stage  of  the  case." 

Under  these  circumstances,  it  would  be  extremely  technical  to  re- 
quire the  complainant  to  go  out  of  court,  and  institute  a  new  suit. 
For  these  reasons  the  contention  of  defendant  is  overruled. 

This  brings  us  to  the  consideration  of  the  estoppel  which  is  set  up 
against  the  defendant.  As  to  the  proposition  of  law  involved,  the  case 
is  ruled  by  Eagle  Mfg.  Co.  v.  Moline  Plow  Co.  (C.  C.)  60  Fed.  195, 
and  the  same  case  in  the  Circuit  Court  of  Appeals  of  this  Circuit  (67 
Fed.  992,  C  C.  C.  A.  673).  The  comprehensive  and  lucid  opinion  pro- 
nounced by  Judge  Jenkins  in  that  case  must  be  accepted  as  a  statement 
of  the  law  which  is  final  and  conclusive  here.  It  would,  therefore,  be 
idle  to  discuss  the  numerous  authorities  cited  from  other  circuits. 

The  only  question  remaining,  then,  is  whether  the  proofs  here  sub- 
mitted bring  the  case  within  the  rule.  The  point  is  made  by  the  de- 
fendant that  the  estoppel  is  not  available  to  the  present  complainant 
because  it  purchased  the  patent  before  the  former  adjudication  was 
made,  and  therefore  it  cannot  be  held  to  be  privy  within  the  meaning 
of  the  law.  The  point  is  not  well  taken.  The  date  upon  which  the 
proposition  must  turn  is  the  commencement  of  the  suit  against  Kibbe 
Bros.  Company,  and  not  the  date  of  the  adjudication  therein.  Carroll 
V.  Goldschmidt,  83  Fed.  608,  27  C.  C.  A.  566.  The  case  upon  which 
the  defendant  predicates  its  contention  is  Ingersoll  v.  Jewitt,  16 
Blatchf.  378,  Fed.  Cas.  No.  7,039.    A  loose  expression  in  the  opin- 
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ion,  taken  by  itself,  would  seem  to  support  defendant's  position;  but 
a  careful  examination  of  the  case  will  show  that  the  opinion  was  ex- 
pressly predicated  upon  the  authority  of  Freeman  on  Judgments,  § 
162,  where  the  learned  author  lays  down  the  rule  as  follows : 

''That  no  one  is  privy  to  a  Judgment  whose  succession  to  the  rights  of  prop- 
erty thereby  aflfected  occurred  previously  to  the  institution  of  the  suit" 

The  distinction  here  raised  was  unimportant  in  the  Blatchford  Case, 
because  there  the  licensee  acquired  title  eight  months  before  the  com* 
mencement  of  the  suit  out  of  which  the  alleged  estoppel  arose.  It 
is  probable  that  the  agreement  of  the  first  Racine  corporation  with 
Kibbe  Bros.  Company  to  maintain  the  suit  at  its  own  expense  was  also 
binding  upon  the  present  defendant,  its  business  successor.  However 
that  may  be,  the  adoption  by  the  defendant  of  the  policy  of  its  prede- 
cessor as  to  the  Kibbe  suit,  the  payment  by  it  of  the  taxed  cost  and 
fees  of  counsel,  with  full  knowledge  of  the  facts,  are  in  and  of  them- 
selves sufficient  to  establish  privity  as  matter  of  law.  Rumford  Chem- 
ical Works  v.  Hygienic  Chemical  Co.  (C.  C.  A.)  159  Fed.  436. 

The  defendant  contends,  however,  that  certain  of  the  issues  were 
not  contested  in  the  Kibbe  Bros.'  suit,  and  that  as  to  such  issues  the 
decree  is  not  conclusive ;  citing  Cromwell  v.  Courity  of  Sac,  94  U.  S. 
351,  24  L.  Ed.  195.  It  is  unnecessary  to  open  up  again  the  discussion 
as  to  the  true  interpretation  of  this  famous  opinion  because  the  evi- 
dence shows  that  Mr.  Elliott  appeared  at  the  hearing  for  defendant 
and  cross-examined  the  witnesses.  He  also  filed  a  printed  brief  on 
the  final  hearing,  which  is  in  evidence  here,  wherein  he  says: 

''Defendant  offered  no  evidence  in  defense,  believing  that  complainant  had 
failed  to  prove  the  infringement  alleged  in  the  bill  of  complaint."    . 

He  thereupon  discussed  the  evidence  and  cited  many  authorities, 
claiming  that  the  defendant  was  entitled  to  a  decree  dismissing  the 
bill.  This  amounts  to  a  contest,  although  no  affirmative  proof  was 
elicited.  The  concluding  paragraph  of  Judge  Jenkins'  opinion  in  the 
case  above  cited  would  seem  to  dispose  of  this  proposition.  "The  de- 
cree of  the  court  is  not  the  less  conclusive  because  a  party  has  failed 
to'  produce  all  the  evidence  at  command,  or  because  of  newly  discover- 
ed evidence." 

•  The  only  ground  for  asserting  a  difference  in  the  issues  in  the  two 
cases  is  that  all  the  claims  of  the  patent  were  involved  in  the  Kibbe 
suit,  while  here  only  four  of  the  seven  claims  are  in  issue.  Certainly, 
as  to  the  'claims  common  to  both  suits,  the  estoppel  must  prevail. 

For  these  reasons  I  am  constrained  to  hold  that  the  defendant  is  . 
estopped  and  precluded  from  raising  the  issues  which  it  so  elaborately 
presented,  as  to  the  validity  of  the  claims  of  this  patent,  and  as  to  in- 
fringement; and  that  the  complainant  is  entitled  to  a  decree  for  an 
accounting  in  accordance  with  the  prayer  of  its  bill,  with  costs.  The 
patent  having  expired^  no  injunction  can  issue  in  the  case.  It  is  so 
ordered. 
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MASON  y.  NATIONAL  HERKIMER  C50UNTT  BANK  OF  LITTLE  FALLS. 
(District  Court,  N.  D.  New  York.'   September  14,  1908.) 

BaNKBUPTCT— VOIDABUB     PBEFEBKNCB— IWDIBBOT    PAYMENT    OF     (^BDITOB. 

A  bankrupt  corporation  made  a  note  to  another  corporation  which 
indorsed  and  discounted  the  same  with  defendant  bank.  Within  four 
months  prior  to  the  bankruptcy,  and  when  both  corporations  were  in- 
solvent and  known  to  be  so  by  defendant,  the  indorser  paid  the  note 
which  was  not  then  due,  and  charged  the  amount  to  iUxe  bankrupt, 
which  had  goods  or  a  credit  for  goods  with  the  Indorser  of  greater 
value  than  the  amount  of  the  note;  the  effect  being  to  diminish  the 
bankrupt's  assets  by  that  amount.  The  bankrupt  was  a  party  to  the 
arrangement;  the  officers  of  the  two  corporations  being  practically  the 
slime.  Held,  that  the  effect  of  the  transaction  and  Its  intended  effect 
was  a  preferential  payment  by  the  bankrupt  to  defendant  which  was 
recoverable  in  equity  by  the  trustee. 

In  Equity.  Suit  in  equity  to  set  aside  a  transfer  of  property  by 
the  bankrupt,  the  Newport  Knitting  Company,  to  the  National  Herki- 
mer County  Bank  of  Little  Falls,  N.  Y.,  in  payment  of  a  certain  note 
before  due  and  at  a  time  when  the  said  Newport  Knitting  Company 
was  insolvent  and  its  insolvency  was  known  to  the  bank,  and  to  re- 
cover this  said  property  as  an  illegal  preference. 

Henry  J.  Cookinham,  for  complainant. 

Myron  G.  Bronner  and  A.  M.  Mills,  for  defendant 

RAY,  District  Judge.  The  Newport  Knitting  Company  was  in- 
corporated about  September  11,  1900,  under  the  laws  of  the  state  of 
New  York,  with  a  capital  stock  of  $30,000  divided  into  300  shares, 
with  its  principal  place  of  business  at  Newport,  Herkimer  county,  N. 
Y.,  to  carry  on  a  knitting  mill,  woolen  and  cotton  factory,  and  manu- 
facture, buy  and  sell  knit  goods,  cloth,  yarns,  wool,  and  cotton,  etc. 
Its  incorporators  and  directors  were  Titus  Sheard,  Frank  Senior, 
H.  P.  Snyder,  Orville  P.  Purdy,  and  Edwin  I.  Stimson,  and  100 
shares  were  issued  to  Purdy,  45  shares  to  Sheard,  45  shares  to  Senior, 
45  shares  to  Snyder,  20  shares  to  Stimson,  and  20  shares  to  Weyman 
Walker.  One  hundred  and  seventy-five  shares  were  paid  for  bn 
machinery  and  supplies  sold  to  it  by  the  H.  P.  Snyder  Manufactur- 
ing Company,  and  it  seems  nothing  was .  paid  for  the  other 
shares,  although  it  was  asserted  there  was  a  consideration.  There 
was  another  corporation,  known  as  the  Titus  Sheard  Corpo- 
ration, and  it  is  said  the  Newport  Company  was  a  subsidiary  of  the 
Sheard  Company,  as  I  shall  designate  the  two.  One  witness  who 
ought  to  know  the  facts  so  spoke  of  and  designated  it.  The  directors 
and  officers  of  both  corporations  were  substantially  the  same.  Titus 
Sheard  was  the  president  and  financial  head  of  both.  Stimson  was 
his  son-in-law  and  Senior  his  nephew.  Subsequent  to  July,  1901,  the 
books  of  account  of  the  Newport  Knitting  Company  were  kept  in  the 
office  of  the  Titus  Sheard  Company  at  Little  Falls,  and  in  the  same 
room  by  the  same  person.  Titus  Sheard  was  a  director  of  the  defend- 
ant bank,  and  had  been  for  many  years  prior  to  the  transaction  com- 
plained of,  and  was  a  personal  friend  of  its  president,  David  Burrell, 
and  its  cashier,  Geo.  D.  Smith.     In  the  summer  of  1903  the  Sheard 
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Company  was  financially  embarrassed,  and  Burrell,  the  president  of  the 
bank  and  one  C-  A.  Miller,  one  of  its  directors,  undertook  to  assist 
it  in  liquidating  its  affairs.  Consultations  were  had,  and  these  result- 
ed in  an  agreement  by  which,  August  8,  1903,  that  company,  in  ef- 
fect, transferred  all  its  property  and  effects  to  the  bank 

There  was  a  series  of  notes,  among  which  was  one  of  $5,773.05  dis- 
counted January  8,  1901,  at  defendant  bank,  made  by  the  Newport 
Knitting  Company,  indorsed  by  the  Titus  Sheard  Company,  and  dis- 
counted by  said  Sheard  Company  for  its  own  benefit.  Partial  pay- 
ments were  made,  and  renewals  had  until  May  11,  1903,  when  it 
was  renewed  for  four  months,  and  on  August  22,  1903,  and  before 
it  was  due,  it  was  renewed  for  three  months.  This  is  the  note  in 
question  here  the  payment  of  which  is  alleged  to  have  been  made, 
in  fact,  by  the  Newport  Knitting  Company  on  the  26th  day  of  Sep- 
tember, 1903,  before  due  and  as  a  preference.  The  amount  of  the  note 
was  then  $4,953.33,  less  the  accrued  interest.  It  was  paid  by  the 
check  of  the  Titus  Sheard  Company  from  funds  in  the  bank  to  its 
credit,  but  such  payment,  or  the  amount  of  the  note,  was  at  once 
charged  to  the  account  of  the  Newport  Knitting  Company,  which  then 
had  goods  or  credit  for  goods  with  the  Titus  Sheard  Company  in  ex- 
cess of  the  amount  of  the  note.  The  effect  of  this  transaction  was 
to  lessen  th^  assets  of  the  Newport  Knitting  Company  by  the  amount 
of  the  note  $4,953.33  in  payment  of  its  own  note,  and  transfer  that 
amount  of  its  assets  to  the  Titus  Sheard  Company  in  payment  to  it 
of  the  $4,953.33  which  it  paid  the  bank,  and  to  the  bank  which  by 
virtue  of  the  transfer  before  mentioned  had  become  or  became  possess- 
ed of  all  the  assets  and  property  of  the  Titus  Sheard  Company.  The 
Newport  Knitting  Company  and  its  creditors  did  not  get  the  said  $4,- 
953.33.  The  defendant  bank  got  the  whole  of  it.  Such  was  the  well- 
known  legal  and  intended  effect.  Both  the  Titus  Sheard  Com- 
pany and  the  Newport  Knitting  Company  were  then  insolvent,  and 
this  fact  was  well  known  to  the  bank  and  its  officers.  The  operations 
of  the  Knitting  Company  were  then  practically  suspended,  and  were 
never  resumed,  and  the  Titus  Sheard  Company  was  being  practi- 
cally wound  up  by  the  bank  which  knew  the  relations  of  the  two 
companies.  About  the  middle  of  October,  1903,  proceedings  for 
the  voluntary  dissolution  of  the  bankrupt,  Newport  Knitting  Com- 
pany, were  instituted.  December  30,  1903,  a  petition  in  bankruptcy 
was  filed  against  the  Newport  Knitting  Company,  and  an  adjudi- 
cation was  had  January  23,  1904.  There  can  be  no  doubt  that 
the  Newport  Knitting  Company  knew  of,  assented  to  and  took 
part  in  the  payment  of  the  note  in  the  manner  aforesaid.  There 
can  be  no  question  that  it  and  the  Titus  Sheard  Company,  knowing 
their  financial  condition  and  insolvency,  intended  a  preference  to  the 
bank,  and  that  the  bank  was  seeking  and  intended  to  obtain  and  re- 
ceive a  preference  over  the  other  creditors  of  the  Newport  Knitting 
Company. 

The  position  of  the  defendant  bank  is  that  the  Titus  Sheard  Com- 
pany, liable  on  this  note  to  the  bank  as  indorser,  had  the  right  under 
its  agreement,  referred  to,  to  pay  it  and  paid  it  from  its  own  prop- 
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erty;  that  the  Newport  Knitting  Company,  as  maker,  was  liable  to 
it,  and  it  had  the  right  to  make  the  set-off  and  charge  the  amount 
to  the  maker;  that  the  bank  received  nothing  from  the  Newport 
Knitting  Company,  and  is  not  liable  to  its  trustee;  that  even  if  the 
Titus  Sheard  Company,  being  insolvent,  made  a  preferential  payment 
to  the  bank,  this  action  does  not  concern  that,  and  even  if  the  New- 
port Knitting  Company  made  a  preferential  payment  to  the  Titus 
Sheard  Company,  the  action  must  be  against  it,  and  cannot  be  main- 
tained against  the  bank.  The  Titus  Sheard  Company  disappeared. 
But,  as  I  look  at  this  case,  under  the  evidence  the  payment  was,' in 
fact,  made  by  the  Newport  Knitting  Company.  It  knew  of  it  and 
intended  it  in  the  mode  described.  Its  property,  in  legal  effect,  was 
used  to  make  the  payment.  The  effect  in  equity  is  not  changed  for 
the  reason  it  was  done  in  the  manner  described.  If  the  Titus  Sheard 
Company  had  given  its  check  to  the  Newport  Knitting  Company — 
that  is,  if  Sheard,  president,  and  the  treasurer  had  given  a  check  sign- 
ed by  themselves  as  such,  representing  the  Sheard  Company,  to  them- 
selves as  representing  the  Newport  Knitting  Company  in  payment  on 
account  and  the  Knitting  Company  had  turned  that  over  to  the  bank 
— no  question  could  be  raised.  A  short  cut  was  taken  by  common  con- 
sent, and  the  check  was  passed  to  the  bank  and  the  amount  charged 
to  the  Knitting  Company  so  that  it  in  fact  paid  the  note.  The  Cir- 
cuit Court  of  Appeals  may  hold  that  such  a  transaction  legally  evades 
the  provisions  of  the  bankruptcy  act,  but  I  cannot.  It  was  a  prefer- 
ence pure  and  simple  intended  as  such  by  all  the  parties  to  the  trans- 
action. 

It  was  voidable,  not  void.  This  action  is  to  declare  it  void,  and  I 
so  hold.  The  transaction  is  declared  void,  and  the.  trustee  is  entitled 
to  recover  the  amount  paid  on  the  note. 


In  re  BUNTARO  KUMAGAI. 
(District  Court,  W.  D.  Washington,  N.  D.    September  8,  1908.) 

1.  Aliens— Naturalization— Power  of  Courts. 

To  become  a  citizen  of  the  United  States  by  naturalization  is  not  a  right, 
but  a  privilege,  which  can  be  granted  by  the  courts  only  nnder  provision 
.  of  laws  enacted  by  Congress. 

2.  Same>— Persons  Eligible— Persons  op  Japanese  Kacb— "Whitb  Pbbsons." 

Rev.  St  §  2166  (U.  S.  Comp.  St.  1901.  p.  1331),  authorizing  the  naturaliza. 
tion  of  aliens  honorably  discharged  from  the  military  service  of  the 
United  States,  as  limited  by  section  2169  of  the  same  title,  as  amended 
in  1875  (Act  Feb.  18,  1875,  c.  80,  18  Stat.  318  [U.  8.  Comp.  St  1901,  p. 
1133]),  by  providing  that  "the  provisions  of  this  title  shall  apply  to  aliens 
.  being  free,  white  persons  and  to  aliens  of  African  nativity,  and  to  persons 
of  African  descent,"  does  not  extend  the  right  of  naturalliEatiou  to  a  per- 
son of  the  Japanese  race,  although  having  an  honorable  discharge  from  the 
army  of  the  United  States. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp. 
7446-7447. 

Citizenship  under  state  and  federal  laws,  see  note  to  Olty  of  Minne- 
apolis V.  Reum,  6  0.  a  A.  37.] 
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Hearing  on  Application  of  a  Japanese  Person  Holding  a  Certificate 
of  Honorable  Discharge  from  the  Regular  Army  of  the  United  States 
to  Become  a  Naturalized  Citizen  of  the  United  States.  Application 
denied. 

Buntaro  Kumagai,  in  pro.  per. 
A.  J.  Balliet,  Asst  U.  S.  Atty. 

HANFORD,  District  Judge.    This  applicant  for  naturalization  is  an 
I  educated  Japanese  gentleman,  and,  in  support  of  his  petition  to  be  ad- 

!  mitted  to  citizenship,  he  presents  a  certificate  showing  that  at  the  ex- 

I  piration  of  a  term  for  which  he  enlisted  as  a  soldier  in  the  regular 

!  army  of  the  United  States  he  was  honorably  discharged.     There  ap- 

j  pears  to  be  no  objection  to  his  admission  to  citizenship  on  personal 

i  grounds,  and  the. court  has  given  no  consideration  to  any  questions 

'  which  might  be  raised  of  a  formal  character ;  the  intention  of  the  court 

[  being  to  rest  its  decision  denying  the  application  on  the  single  ground 

that  Congress  has  not  extended  to  Japanese  people  not  born  within  the 
United  States  the  privilege  of  becoming  adopted  citizens  of  this  coun- 
try. 
I  It  is  the  inherent  right  of  every  independent  nation  to  determine 

I  for  itself  and  according  to  its  own  Constitution  and  laws  what  per- 

[  sons  shall  enjoy  the  rights  and  privileges  of  citizenship,  and  our  Con- 

stitution declares  that: 

"All  persons  bom  or  naturalized  in  the  United  States,  and  subject  to  the 
Jurisdiction  thereof,  are  citizens  at  the  United  States  and  of  the  state  wherein 
they  reside." 

I  This  is  a  broad  provision,  and  comprises  children  of  all  aliens  sub- 

j  ject  to  the  jurisdiction  of  our  government  without  distinction  as  to 

race  or  color ;  the  only  exceptions  being  children  of  alien  parents  not 

I  subject  to  the  jurisdiction  of  the  United  States.     United  States  v. 

Wong  Kim  Ark,  169  U.  S.  665,  18  Sup.  Gt  456,  42  L.  Ed,  890.     By 

I  our  Constitution  the  power  to  provide  for  the  naturalization  of  aliens 

is  vested  in  Congress,  the  courts  have  no  power  to  admit  aliens  to  citi- 
zenship, otherwise  than  in  accordance  with  the  laws  which  Congress 
has  enacted,  and  aliens  cannot  demand  admission  to  citizenship  as  a 
right.-  They  can  only  claim  the  privilege  of  becoming  adopted  citi- 
zens under  the  provision  of  laws  enacted  by  Congress.  The  general 
policy  of  our  government  in  regard  to  the  naturalization  of  aliens  has 
been  to  limit  the  privilege  of  naturalization  to  white  people,  the  only 
distinct  departure  from  this  general  policy  being  soon  after  the  close  of 
the  Civil  War,  when,  in  view  of  the  peculiar  situation  of  inhabitants 
of  this  country  of  African  descent,  the  laws  were  amended  so  as  to  per- 
mit the  naturalization  of  Africans  and  aliens  of  African  descent.  In 
the  year  1862  (Act  July  17,  1862,  c.  200,  §  21,  12  Stat.  597)  a  law 
was  enacted  in  recognition  of  services  of  aliens  who  enlisted  in  the 
military  service  of  this  country,  authorizing  naturalization  of  aliens 
who  should  be  honorably  discharged  from  military  service  and  that 
law  became  incorporated  in  title  30  of  the  Revised  Statutes  of  the  Unit- 
ed States  as  section  2166  (U.  S.  Comp.  St.  1901,  p.  1331).    As  original- 


Digitized  by 


Google 


924  163  FEDERAL  REPORTER. 

• 

ly  enacted  by  Congress,  section  2169  merely  extended  the  privilege  of 
naturalization  to  Africans  and  aliens  of  African  descent,  but  by  the 
act  of  1875,  to  correct  errors  and  supply  omissions  in  the  Revised 
Statutes,  that  section  was  amended  to  jead  as  follows : 

"The  provisions  of  this  title  shall  apply  to  aliens  being  free  white  persons, 
and  to  aliens  of  African  nativity  and  to  persons  of  African  descent"  Act  Feb. 
18,  1875,  c.  80,  18  Stat.  318  (U.  S.  Comp.  St  1901,  p.  1333). 

As  both  sections  are  comprised  in  title  30,  this  amendment  of  section 
2169  provides  a  rule  of  construction  applicable  to  section  2166,  and, 
being  the  latest  expression  of  the  will  of  Congress  on  the  subject,  it  is 
controlling,  and  limits  the  privilege  of  naturalization  to  white  persons 
and  those  of  African  nativity  or  descent.  The  use  of  the  words  "white 
persons"  clearly  indicates  the  intention  of  Congress  to  maintain  a  line 
of  demarkation  between  races,  and  to  extend  the  privilege  of  naturaliza- 
tion only  to  those  of  that  race  which  is  predominant  in  this  country. 
In  re  Ah  Yup,  Fed.  Cas.  No.  104;  In  re  Saito  (C.  C.)  62  Fed.  126; 
In  re  Yamishita,  30  Wash.  234,  70  Pac.  482,  94  Am.  St.  Rep.  860. 

As  this  applicant  is  of  a  different  race,  the  court  is  constrained  to 
deny  his  application  on  the  ground  that  the  laws  enacted  by  Congress 
do  not  extend  to  the  people  of  his  race  the  privilege  of  becoming 
naturalized  citizens  of  this  country. 


In  re  HIGHFIBLD. 

(District  Court,  M.  D.  Pennsylvania.    September  2,  1908.) 

No.  1,133,  In  Bankruptcy. 

1.  Bankruptcy— Exemption— Jurisdiction  of  Court. 

While  a  banlcruptcy  court  has  no  Jurisdiction  over  property  claimed 
by  the  bankrupt  as  exempt ;  once  the  right  to  it  lias  been  established,  it 
may,  preliminary  to  that,  determine  whether  for  any  reason  the  right 
cannot  be  asserted. 

2.  Same  —  E>xBMpnoN  Claimed  from  Fund  in  Court  — Claim  of  Landlobd 
.  Under  Lease  Waiving  Exemption. 

Where  the  property  of  a  bankrupt  has  been  sold,  and  the  bankrupt  as- 
serts a  righ.t  to  his  exemption  from  the  fund  in  court  produced  by  sucb 
sale,  the  court  has  Jurisdiction  to  determine  his  right  as  against  other 
claimants  of  the  fund,  and  the  claim  of  a  landlord  who  had  a  Ilea  on  the 
property  for  rent,  and  in  whose  favor  the  bankrupt  had  waived  his  right 
of  exemption  in  the  lease,  is  entitled  to  preference  over  the  claim  of  ex- 
emption. 

In  Bankruptcy.  On  exceptions  to  report  of  referee  allowing  bank- 
rupt's exemption. 

Charles  H.  Welles,  Jr.,  for  landlord. 
W.  H.  Leach,  for  bankrupt. 

ARCHBALD,  District  Judge.  The  bankrupt's  goods  were  sold  by 
the  receiver  for  $1,700,  but  there  have  been  numerous  expenditures 
which  bring  it  down  to  less  than  $1,000.  There  was  due  to  the  land- 
lord at  the  time  the  bankruptcy  proceedings  were  instituted,  for  rent 
of  the  premises,  the  sum  of  $1,760,  which  has  been  reduced  to  $1,535 
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by  the  proceeds  of  certain  other  goods  which  were  appraised  and  left 
on  the  premises  upon  some  sort  of  an  understanding  that  the  bank- 
rupt was  going  to  take  them  for  his  exemption,  but  which  were  dis- 
trained and  sold  by  the  landlord,  whereupon  the  bankrupt  concluded 
not  to.  Later  on,  when  he  filed  his  schedules,  he  claimed  his  exemption 
in  cash  out  of  the  money  in  the  trustee's  hands  which  was  allowed  him. 
To  this  the  landlord  objects,  as  it  cuts  down  the  fund  to  which  he 
must  look  for  his  rent,  already  meager;  the  bankrupt  having  waived 
his  exemption  in  the  lease,  to  say  nothing  of  having  acquiesced  in  the 
announcement  at  the  receiver's  sale  that  he  was  going  to  take  the  goods 
in  the  basement.  The  question  is  whether  in  view  of  these  facts  the 
bankrupt  is  entitled  to  maintain  his  claim. 

The  referee  finds  that  there  was  nothing  in  his  alleged  acquiescence, 
and,  as  the  case  goes  off  on  another  point,  there  is  no  occasion  to  dis- 
cuss it,  if,  indeed,  it  could  be  considered  doubtful.  But  the  referee 
also  holds  that  the  court  has  no  authority  over  property  claimed  as 
exempt  except  to  appraise  and  set  it  off,  leaving  it  to  the  state  courts 
to  work  out  and  enforce  conflicting  claims  with  regard  to  it.  This  is 
no  doubt  true  so  far  as  concerns  specific  goods  or  property  sought  to 
be  retained  as  exempt  by  the  bankrupt.  Lockwood  v.  Exchange  Bank, 
190  U.  S.  294,  2"3  Sup.  Ct.  751,  47  L.  Ed.  1061 ;  In  re  Brumbaugh  (D. 
C.)  12  Am.  Bankr.  Rep.  204,  128  Fed.  971.  But  even  here  tjie  court 
will  undertake  to  inquire  and  decide  whether  by  reason  of  fraud  be 
has  not  forfeited  his  rights.  In  re  DuflFy  (D.  C.)  9  Am.  Bankr.  Rep. 
358,  118  Fed.  926;  Matter  of  Alex  (D.  C.)  16  Am.  Bankr.  Rep.  450, 
141  Fed.  483;  In  re  Schafer  (D.  C.)  18  Am.  Bankr.  Rep.  361,  151 
Fed.  605;  In  re  Ansley  (D.  C.)  18  Am.  Bankr.  Rep.  457,  153  Fed. 
983.  And,  if 'So,  it  is  difficult  to  see  why  it  may  not  do  so,  also,  where 
the  question  is  whether  for  any  reason  he  has  not  waived  or  lost  them. 
The  distinction  would  seem  to  be  that,  while  the  bankruptcy  court  has 
no  jurisdiction  over  the  property  claimed  as  exempt,  once  the  right  to 
it  has  been  established,  it  may,  preliminary  to  that,  determine  whether 
for  any  reason  the  right  canriot  be  asserted.  In  re  Coddington  (D.  C.) 
11  Am.  Bankr.  Rep.  122,  126  Fed.  891;- In  re  Sloan  (D.  C.)  14  Am, 
Bankr.  Rep.  435,  135  Fed.  873 ;  In  re  O'Connor  (D.  C.)  16  Am.  Bankr. 
Rep.  784,  146  Fed.  998. 

In  the  case  in  hand  there  is  no  question  of  goods  or  the  right  to  dis- 
train or  have  execution  of  them  or  of  enforcing  a  lien  against  them,  all 
of  which,  when  it  arises,  must  be  left  to  proper  proceedings  in  the 
state  courts  after  the  bankruptcy  court  has  found  the  bankrupt  en- 
titled to  maintain  his  claim  and  turned  the  property  over  to  him.  Here 
there  is  a  fund  which  the  court  is  called  upon  to  distribute  to  the  par- 
ties entitled  to  it.  Three  hundred  dollars  is  claimed  on  the  one  hand 
by  the  bankrupt  by  virtue  of  his  state  exemption,  and,  on  the  other 
hand,  by  the  landlord,  for  rent,  as  to  which  the  bankrupt  has  clearly 
waived  it.  It  would  be  a  strange  conclusion  to  reach  that  the  money 
must  be  given  to  the  one  who,  as  against  the  other,  has  clearly  no 
right  to  it,  upon  a  supposed  construction  of  the  law  by  which  the  court 
is  deprived  of  jurisdiction  over  exempt  prt)pcrty.  Jurisdiction  is  not 
wholly  cut  oflF.  The  court  in  a  proper  case,  as  we  have  seen,  is  still 
charged  with  the  duty  of  inquiring  whether  the  bankrupt  has  not  lost 
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or  forfeited  it,  and  in  line  with  this  it  may  also  decide  as  between  rival 
claims  for  a  fund  in  court  whether  the  one  as  against  the  other  has  not 
waived  it.  The  bankrupt  was  denied  his  exemption  on  this  ground  by 
Judge  Buffington  as  against  the  landlord  having  a  lease  which,  the 
same  as  here,  contained  a  waiver.  In  re  Hoover  (D.  C.)  7  Am.  Bankr. 
Rep.  330,  113  Fed.  136.  And  there  was  a  similar  rulii^  by  this  court 
in  Re  Renda  (D.  C.)  17  Am.  Bankr.  Rep.  521,  149  Fed.  614,  from 
which  the  present  case  is  not  to  be  distinguished.  As  is  there  said, 
the  bankrupt  having  come  into  court  to  get  his  exemption,  the  right 
of  others  who  also  lay  claim  to  the  fund  may  properly  be  considered, 
and  there  is  no  occasion  to  send  them  elsewhere  for  relief,  which  in 
the  present  case,  as  it  may  be  added,  would  be  to  absolutely  deny  it. 
The  money  in  court  stands  for  the  goods  out  of  which  it  was  realized, 
and  the  landlord,  being  deprived  of  his  right  of  distress,  is  entitled  to 
the  same  consideration  and  treatment  as  if  he  had  been  free  to  exer- 
cise it.   Jn  re  West  Side  Paper  Co.  (C.  C.  A.)  162  Fed.  110. 

The  exceptions  are  sustained,  the  exemption  is  refused,  and  the  fund 
is  awarded  to  the  landlord  on  his  claim  for  rent. 


UNITED  STATES  ▼.  SMITH. 

(District  Court,  M.  D.  Alabama,  N.  D.    June  8,  190a) 

Officers— SoLiciTiNo  Politioax  Contribution  in  Public  <^fiob— Federal 
Statute. 

The  personal  delivery  to  a  postmaster  In  his  oflSce  of  a  sealed  letter 
containing  a  request  for  a  contribution  for  a  political,  campaign  con- 
sUtutes  a  criminal  offense,  under  Act  Jan.  16,  1883,  c.  27,  S  12,  22  Stat 
407  (U.  S.  Comp.  St.  1901,  p.  1223).  which  forbids  any  person  to  solicit 
in  any  room  or  building  occupied  In  the  discharge  of  official  duties  by 
any  officer  or  employe  of  the  United  States,  **in  any  manner  whatever," 
auy  contribution  for  any  political  purpose  whatever. 

Defendant,  Allie  C.  Smith,  was  indicted  under  Act  Jan.  16,  1883,  c. 
27,  §  12,  22  Stat.  407  (U.  S.  Comp.  St.  1901,  p.  1223),  "to  improve  the 
civil  service,"  for  soliciting,  in  the  post  office  at  Clanton,  Ala.,  a  con- 
tribution of  money  for  a  political  purpose  from  F.  O.  Dudley,  the 
postmaster  there.  Being  arraigned,  the  defendant  made  a  statement 
of  the  facts,  which  the  government  admitted  to  be  correct,  and  there- 
upon asked  the  advice  of  the  court  whether  his  conduct  fell  within 
the  statute,  offering  to  abide  the  opinion  of  the  court  as  to  the  law 
upon  the  facts,  and  to  plead  guilty  or  not  guilty  accordingly. 

Smith  is  an  attorney  at  law.  He  held  no  office  or  employment  under  the 
United  States,  and  was  the  chairman  of  the  Republican  campaign  oommlttee 
of  Chilton  county,  and  conducting  a  political  campaign  In  that  county.  He 
wrote  letters  In  his  law  office  to  a  number  of  persons,  Including  Postmaster 
Dudley,  soliciting  campaign  contributions,  and  after  putting  ttiem  In  envelopes, 
and  sealing  and  properly  addressing  the  letters,  took  them  to  the  post  office 
to  get  stamps  and  mall  them.  While  in  the  post  office,  putting  stamps  upon 
the  batch  of  letters,  the  postmaster  came  in  the  room  and  spoke  to  him. 
Smith  thereupon  handed  Dudley  the  letter  addressed  to  him,  gaylng,  **m» 
win  save  a  stamp.**    The  letter  thus  delivered  read  as  follows: 
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"Oct  5,  190C. 
"Postmaster,  Clanton,  Ala.— Dear  Sir:  Believing  that  now  is  a  propitious 
time,  we  are  undertaking  to  wage  a  fierce  political  campaign  in  our  county, 
not  only  for  the  purpose  of  electing  our  entire  ticket,  but  to  build  and  estab- 
lish a  strong  Republican  party  in  our  county  that  will  be  invincible  hereafter. 
For  these  purposes  we  ask  your  liberal  contribution  to  a  campaign  fund.  Re- 
mit your  contributions  to  the  undersigned.  A.  C.  Smith, 

"Chairman  Republican  Campaign  Committee  ChUton  County." 

The  postmaster  took  the  letter,  and  Smith,  without  advising  him  as  to  its 
contents,  immediately  left  the  post  office,  not  having  in  any  way  solicited  any 
contribution  of  him,  save  as  the  delivery  of  the  letter,  sealed  in  the  envelope, 
addressed  to  the  postmaster,  amounted  to  such  solidtation.  The  defendant 
was  Indicted  December  19,  1907,  without  any  preliminary  examination. 

E.  J.  Parsons,  U.  S.  Dist.  Atty. 
A.  C.  Smith,  pro  se. 

JONES,  District  Judge  (after  orally  stating  the  facts  as  above). 
Section  12  of  the  statute  (Act  Jan.  16,  1883,  c.  27,  22  Stat.  407  [U.  S. 
Comp.  St.  1901,  p.  1223])  "to  improve  the  civil  service"  forbids 
any  one  to  solicit,  "in  any  manner  whatever,"  any  contribution  of 
money  or  any  other  thing  of  value  for  any  political  purpose  what- 
ever, in  any  room  or  building  occupied  in  the  discharge  of  official 
duty  by  certain  officers  or  employes  of  the  United  States — among* 
them,  a  postmaster.  To  constitute  the  offense  the  statute  creates,  it 
is  not  necessary  that  the  solicitation  be  made  verbally.  The  illegal 
solicitation-  may  as  well  be  made  by  a  written  request  personally  de- 
livered in  the  forbidden  place.  An  eifort  to  get  money  in  that  way 
for  a  political  p.urpose  offends  the  letter  and  policy  of  the  statute  as 
clearly  as  the  most  persistent  and  earnest  verbal  solicitation.  Ex- 
cepting a  written  solicitation  out  of  the  statute  requires  us  to  ignore 
the  policy  and  to  run  counter  to  the  letter  of  the  statute.  It  forbids 
the  solicitation  "in  any  manner  whatever." 

When  the  defendant,  while  in  the  post  office,  intentionally  handed 
the  postmaster  a  letter,  knowing  that  it  contained  a  request  for  a 
political  contribution  from,  the  person  to  whom  the  letter  was  de- 
livered, he  undoubtedly  violated  the  statute.-  The  solicitation  was  then 
complete,  in  a  place  where  it  was  unlawful  to  ask  for  a  political  con- 
tribution. It  is  entirely  immaterial  that  the  letter  was  not  then  open- 
ed, or  that  the  postmaser  was  not  then  advised  of  its  contents,  or, 
for  that  matter,  that  the  request  in  the  letter  was  never  afterwards 
acted  upon  or  discussed  between  the  parties.  The  guilty  intent  to 
violate  the  law  flows  from  the  knowing  and  intentional  doing  of  the 
acts  which  the  statute  forbids.  Ignorance  of  the  statute,  or  of  the 
extent  of  it3  provisions,  is  no  excuse.  Upon  the  admitted  facts,  the 
court  would  be  bound  to  charge  the  jury  that  the  defendant  is  guilty. 

The  law,  taking  into  consideration  that  there  may  be  a  much  higher 
degree  of  criminality  in  some  instances  than  in  others,  gives  the  court 
most  extended  discretion  as  to  the  measure  of  punishment.  When  the 
letter  was  written  and  carried  to  the  post  office,  there  was  no  thought  of 
delivering  the  letter  personally  to  the  postmaster.  Unquestionably 
the  letter  would  not  have  been  delivered  in  person,  but  mailed,  as 
originally  intended,  if  it  had  not  been  for  the  chance  meeting  of 
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Smith  with  the  postmaster  in  the  post  office,  while  the  other  letters 
were  being  stamped.  Personal  delivery  to  him  in  the  post  office  was 
an  afterthought,  and  in  a  sense  accidental.  This  is  not  the  case  of  an 
officer  preferring  a  solicitation  for  a  political  contribution  from  some 
other  officer  or  employe  who  is  under  his  authority,  or  in  any  other 
way  dependent  upon  him.  The  solicitation,  under  the  circumstances, 
cannot  be  said  to  amount  to  an  indirect  coercion,  as  might  have  been 
the  case  if  the  contribution  had  been  solicited  of  Dudley  by  some  su- 

?erior  officer,  or  by  one  who  had  supervision  over  him  in  any  way. 
he  act  of  the  defendant  was  not  malum  in  se  in  any  view  of  it,  and 
was,  at  most,  an  unpremeditated  and  inadvertent  violation  of  the  stat- 
ute. The  violation  of  the  statute  is  a  technical,  rather  than  a  substan- 
tial, oifense.  Under  the  circumstances,  respect  for  the  civil  service 
law  will  not  be  enhanced  by  punishing  the  defendant  as  though  there 
had  been  a  serious  infraction  of  its  policy.  The  prosecution  of  the 
defendant  has  called  attention  to  the  statute  and  the  purpose  of  the 
government  to  enforce  it.  The  defendant  has  been  put  to  some  ex- 
pense; and  undergone  the  mortification  of  being  arraigned  in  court 
upon  a  criminal  charge.  Anything  more  than  a  nominal  fine,  under 
the  circumstances,  would  savor  of  harshness.  The  precedent  of  a 
nominal  fine,  under  the  circumstances  of  this  case,  will  not  encourage 
violations  of  the  law  in  the  future.  The  defendant  is  a  man  of  high 
character,  and  there  is  no  need  of  any  punishment  to  reform  him  in 
any  way,  or  prevent  his  indulging  in  the  evil  practice  in  the  future. 
The  example  has  been  sufficient. 

The  defendant,  in  deference  to  the  opinion  of  the  court,  having 
pleaded  guilty,  is  sentenced  to  pay  a  fine  of  $1. 

NOTE  BY  THE  COURT. — ^A  few  weeks  before  the  instant  case  was  decided, 
th^  Supreme  Court  in  U.  S.  ▼.  Thayer,  209  U.  S.  89,  28  Sup.  Ct  428,  52  L.  Ed. 
673,  reversing  U.  S.  v.  Thayer  (D.  C.)  154  Fed.  508,  had  decided  the  question 
Involved,  though  neither  court  nor  counsel  were  then  aware  of  the  decision. 
The  holding,  arguendo.  In  that  part  of  the  opinion  discussing  the  question  of 
punishment,  that  Smith's  conduct  would  not  have  fallen  within  the  con- 
demnation of  the  statute,  if  he  had  merely  deposited  the  letter  in  the  mall, 
without  personal  delivery,  is  not  in  harmony  with  the  construction  idaced  up- 
on the  statute  by  the  Supreme  Court,  and  is  therefore  unsound. 
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(Circuit  Court  of  Appeals,  Nintli  Circuit    July  6,  190&) 

No.  1.517. 

L  Mines    and    Minerals— Injunctions— Natube    of   Remedt— Injunctions 
Anciixabt  to  Ejectment. 

Code  Civ.  Proc.  Alaska,  §  386,  provides  that  when  It  appears  by  affidavit 
that  defendant  Is  doing,  or  threatening  to  do,  or  procuring  or  suffering 
to  be  done,  some  act  In  violation  of  plaintiff's  nights  respecting  the  sub- 
ject of  the  action  and  tending  to  render  the  Judgment  ineffectual,  an  in- 
junction may  be  allowed  to  restrain  such  act,  etc.,  and  section  1  de- 
clares that  the  distinctions  between  actions  at  law  and  suits  in  equity 
are  abolished,  and  that  but  one  form  of  action  for  the  enforcement  or 
protection  of  private  rights  or  the  redress  or  prevention  of  private  wrongs 
is  authorized.  Held,  that  plaintiffs  in  ejectment  to  recover  certain  min- 
ing ground  were  entitled,  under  such  sections,  to  an  injunction  ancillary 
to  such  action  restraining  defendants*  mining  operations  on  the  ground 
in  controversy  pendente  lite,  on  a  showing  that  the  ground  was  chiefly 
valuable  for  placer  mining,  and  that  defendants*  continued  mining  opera- 
tions thereon  would  result  In  Irreparable  injury  to  plaintiffs. 

2.  Same— Damages  fob  Detention. 

Plaintiffs'  claim  for  damages  in  ejectment  for  the  unlawful  withholding 
of  possession  of  mining  ground  claimed  by  defendants  did  not  affect 
plaintiffs'  right  to  an  Injunction  to  preserve  their  property  from  further 
depletion  by  defendants'  mining  operations  pendente  Ute. 

&  Sams^Wbtt— Scope. 

Where  an  injunction  ancillary  to  ejectment  to  recover  certain  mining 
ground  restrained  defendants  from  rocking  and  sluicing  or  In  any  manner 
working  in  or  on  the  premises  in  controversy.  It  did  not  prevent  defend- 
ants from  working  dirt,  taken  from  the  ground  in  dispute,  and  removing 
to  other  property. 

i.  Same— Realty— Severance. 

Dirt  dug  and  hoisted  to  the  surface  and  still  deposited  on  the  ground 
In  dispute  was  still  a  part  of  the  realty,  and  was  covered  by  the  terms 
of  the  injunction. 

6.  Same— Motion  for  Injunction— Affidavits— Insolvency. 

On  an  application  for  an  injunction  pendente  lite  ancillary  to  eject- 
ment to  recover  certain  mining  ground,  to  restrain  defendants'  mining 
operations,  it  was  not  necessary  that  the  affidavits  allege  that  defend- 
ants were  insolvent ;  the  injury  claimed  by  their  continued  mining  opera- 
tions being  in  itself  Irreparable. 

Ross,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Sec- 
ond Division  of  the  District  of  Alaska, 

The  appellees  were  plaintiffs  in  the  court  below  In  a  suit  in  ejectment.  The 
appellants  were  the  defendants  in  the  suit.  The  complaint  was  filed  January 
4,  1907.  Defendants'  answer  was  filed  March  14,  1907.  Plaintiffs'  reply  to 
defendants'  answer  was  filed  May  14,  1907.  In  the  complaint  it  was  alleged 
that  the  plaintiff  was  the  owner  in  fee  (subject  only  to  the  paramount  title 
of  the  United  States)  and  entitled  to  the  possession,  under  and  by  virtue  of  a 
valid  mining  location,  of  a  certain  mining  claim  designated  as  the  Roosevelt 
placer  mining  claim,  in  the  Cape  Nome  recording  district  of  Alaska.  The 
claim  was  described  In  the  complaint  by  courses  and  distances.  It  appeared 
from  a  later  part  of  the  record  that  the  portion  of  the  Roosevelt  claim 
entered  upon  by  the  defendants  was  a  section  of  the  claim  Involved  in  a  con- 
flict with  the  Bon  Voyage  claim,  leased  by  the  defendants  from  the  parties 
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alleged  that,  at  the  time  of  the  commencement  of  the  action,  the  defendants 
Btlll  wrongfully  witliheld  possession  of  the  said  tract  of  land  to  the  damage  of 
the  plaintiffs  In  the  sum  of  $100,000  The  prayer  of  the  complaint  was  that 
the  plaintiffs  be  adjudged  the  owners  In  fee  and  entitled  to  the  possession 
of  the  premises,  and  that  they  have  and  recover  damages  in  the  said  sum 
of  $100,000  for  the  unlawful  detention  thereof.  Defendants,  in  their  answer, 
denied  the  allegations  of  plaintiffs'  complaint,  and  set  up  as  an  affirmative 
and  separate  answer,  their  possession  of  the  ground  in  controversy  under  cer- 
tain leases  executed  by  the  owners  of  the  Bon  Voyage  dalm.  The  reply  of 
the  plaintiffs  to  defendants*  answer  denied  the  averments  of  the  answer  and 
affirmatively  alleged  an  amended  location  of  the  Roosevelt  claim  on  June 
21,  1005,  which  included,  covered,  and  appropriated  the  premises  described 
In  the  complaint. 

While  these  Issues  were  being  formed  by  the  pleadings,  the  plaintiffs,  on 
May  11,  1907,  filed  in  court  their  own  affidavits,  together  with  a  number  of 
other  affidavits,  in  support  of  a  motion  for -an  order  on  the  defendants  to  show 
cause  why  an  Injunction  pendente  lite  should  not  Issue,  restraining  them  from 
working  or  mining  the  premises  In  controversy,  or  from  rocking  or  In  any  man- 
ner extracting  gold  from  the  gold-bearing  gravel  In  the  dump  or  dumps  situat- 
ed upon  the  fractional  claim  adjoining  the  Roosevelt  claim,  which  said  gold- 
bearing  gravel  and  dumps  of  pay  grave]  it  was  alleged  by  plaintiffs  had  been 
extracted  and  removed  from  the  premises  In  controversy  during  the  winter 
seasons  of  1906  and  1907.  In  answer  to  the  order  to  show  cause,  the  defend- 
ants set  up  by  affidavits  the  facts  relating  to  their  claim  of  right  to  the  pos- 
session of  the  premises;  admitted  that  they  had  entered  upon  the  premises 
in  controversy  and  commenced  to  work,  mine,  and  operate  the  same  In 
June,  1906,  and  had  continued  to  mine  and  operate  the  same  openly,  notorious- 
ly, and  adversely  to  all  the  world  and  particularly  to  the  plaintiffs;  admitted 
that  while  operating  said  claim  the  defendants  had  extracted  from  the  prem- 
ises in  dispute,  at  a  depth  of  about  120  feet  below  the  surface  of  the  earth, 
a  large  quantity  of  gold-bearing  earth,  sand,  and  gravel,  which  defendants 
had  severed  from  the  bed  In  which  said  gold-bearing  earth,  sand,  and 
gravel  lay,  and  hoisted  the  same  through  shafts  upon  said  premises  and  de- 
posited the  same  on  the  dump  upon  said  premises,  which  said  dump  had 
always  been,  since  the  same  was  there  placed,  and  then  was,  within  the  ex- 
clusive control,  ownership,  and  dominion  of  the  defendants,  and  was  claimed 
by  them  adversely  to  the  whole  world.  On  the  showing  made  the  order  to 
show  cause  was  Issued,  and,  pending  the  hearing  of  the  order  to  show  cause, 
a  temporary  restraining  order  was  Issued,  restraining  the  defendants  from  do- 
ing any  of  the  acts  complained  of  in  plaintiffs'  motion.  On  May  22,  1907,  the 
temporary  restraining  order  was  modified  so  as  not  to  enjoin  the  defendants 
from  sluicing  upon  any  ground  not  In  dispute  In  the  action.  The  order  to  show 
cause  was  heard  by  the  court  on  May  27,  1907,  upon  the  verified  pleadings  In 
the  case  and  upon  affidavits  on  behalf  of  both  the  plaintiffs  and  the  defendants, 
and  on  June  1, 1907,  the  court  granted  the  motion  for  an  injunction  pendente  lite, 
and  ordered  the  defendants  to  absolutely  desist  and  refrain  from  rocking, 
sluicing,  mining,  or  In  any  manner  working  In  or  upon  the  premises  in  con- 
troversy.   From  this  order  the  defendants  have  prosecuted  the  present  appeal. 

Ira  D.  Orton  and  Albert  Fink  (Campbell,  Metson,  Drew,  Oat- 
man  &  MacKenzie,  and  E.  H.  Ryan,  of  counsel),  for  appellants. 

Elwood  Bruner,  J.  Allison  Bruner,  and  P.  M.  Bruner  (Edward 
Lande  and  John  P.  Allen,  of  counsel),  for  appellees. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
plaintiffs  brought  this  suit  in  ejectment  to  recover  the  possession  of 
a  portion  of  a  mining  claim  which  the  defendants  had  entered  and 
ousted  the  plaintiffs.  The  value  of  the  ground  in  controversy  consists 
in  the  gold-bearing  earth,  sand,  and  gravel  contained  therein.     The 
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defendants  admit  they  are  severing  and  extracting  this  gold-bearing 
material  ao.d  depositing  it  in  a  dump  on  the  premises.  The  extrac- 
tion and  removau  of  this  gold-bearing  material  ,from  the  ground  will 
necessarily  destroy  its  value  and  render  ineflfectual  any  judgment 
that  may  be  obtained  in  an  ejectment  suit  for  the  possession  of  the 
ground.  The  plaintiffs,  to  protect  their  interests  in  this  respect, 
have  appealed  to  the  remedy  by  injunction. 

It  is  contended,  on  behalf  of  the  defendants:  (1)  That  the  plain- 
tiffs are  limited  in  their  remedy  to  a  judgment  in  the  action  of  eject; 
ment  restoring  to  them  the  possession  of  the  premises  in  controversy, 
and  to  damages  for  their  detention;  (2)  that  plaintiffs  are  not  entitled 
to  equitable  relief  in  an  ancillary  proceeding  that  would  be  broader 
than  the  relief  to  which  they  would  ultimately  be  entitled  under  the 
prayer  of  the  complaint;  (3)  that  ore  severed  from  the  body  of  the 
mine  and  placed  upon  the  surface  loses  its  character  as  real  property 
and  becomes  personalty  from  the  time  of  its  severance;  and  (4)  that 
equity  only  interferes  by  way  of  injunction  to  prevent  future  mis- 
chief, and  not  to  remedy  that  already  done.  Much  of  the  argument 
urged  in  support  of  the  first  two  propositions  is  derived  from  the  meth- 
ods of  procedure  formerly  prevailing  in  jurisdictions  where  courts 
of  equity  administer  equitable  remedies  and  courts  of  law  legal  rem- 
edies, and  where  distinctions  had  been  maintained  in  the  adminis- 
tration of  legal  and  equitable  remedies.  In  the  present  case,  the 
plaintiffs  seek  a  statutory  remedy  in  a  jurisdiction  where  there  is  but 
one  form  of  action,  and  where  there  is  no  distinction  in  the  admin- 
istration of  legal  and  equitable  remedies. 

In  the  Alaska  Code  of  Civil  Procedtire.it  is  provided  that  an  in- 
junction may  be  allowed  by  the  court  or  a  judge  thereof  at  any  time 
after  the  commencement  of  the  action  and  before  judgment: 

"(1)  When  It  appears  by  tfie  eomplalnt  that  the  plaintiff  is  entitled  to  the 
relief  demanded,  and  such  relief  or  any  part  thereof,  consists  In  restraining 
thie  commission  or  continuance  of  some  act,  the  commission  or  continuance  of 
which  during  the  litigation  would  produce  injury  to  the  plalDtiff;  or  (2) 
when  it  appears  by  affidavit  that  the  defendant  is  doing,  or  threatens  or  is 
about  to  do,  or  Is  procuring  or  suffering  to  be  done,  some  act  in  violation 
of  the  plaintiff's  rights  concerning  the  subject  of  the  action,  and  tending  to 
render  the  judgment  ineffectual ;  or  (3)  when  it  appears  by  atBdavlt  that  the 
defendant  threatens  or  Is  about  to  remove  or  dispose  of  his  property,  or  any 
part  thereof,  with  Intent  to  delay  or  defraud  his  creditors." 

It  is  further  provided  that,  in  any  such  case,  "An  injunction  may 
be  allowed  to  restrain  such  act,  removal,  or  disposition."  Section  386, 
Code  Civ.  Proc.  Alaska. 

The  injunction  in  this  case  was  issued  upon  affidavits  under  the  sec- 
ond subdivision  of  the  section  as  indicated  above.  The  entire  section 
is  identical  with  section  420  of  the  Oregon  Code  of  Civil  Procedure, 
from  which  it  was  taken  (B.  &  C.  Ann.  Codes  &  St) ;  but  it  has  not 
the  same  relation  to  the  judicial  system  of  Alaska  that  the  correspond- 
ing section  has  to  the  judicial  system  of  Oregon.  In  Alaska,  the  dis- 
tinction between  actions  at  law  and  suits  in  equity  and  the  forms  of 
all  such  actions  and  suits  are  abolished,  and  but  one  form  of  action 
for  the  enforcement  or  protection  of  private  rights  and  the  redress 
or  prevention  of  private  wrongs  is  provided.     Section  1,  Code  Civ. 
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Proc.  Alaska.  In  Oregon,  the  distinction  between  forms  of  actions 
at  law  is  abolished  (section  1,  Code  Civ.  Proc.  Or.;  B.  &  C.  Ann. 
Codes);  but  the  distinction  between  an  action  at  law  and  a  suit  in 
equity  is  still  preserved,  and  it  may  be  conceded  that,  had  this  action 
been  brought  in  the  state  of  Oregon,  no  injunction  would  have  issued 
upon  the  affidavits  in  the  case,  for  the  reason  that  it  would  have  been 
the  introduction  of  an  equitable  remedy  in  an  action  at  law,  and  such 
a  proceeding  is  unknown  under  the  judicial  system  of  that  state. 

In  Pomero/s  Code  Remedies,  the  author,,  in  section  76,  discusses 
the  question  how  far  the  abolition  of  all  distinction  between  actions 
at  law  and  suits  in  equity  had  affected  the  process  of  stating  causes 
of  action  and  praying  for  and  obtaining  remedies  by  the  plaintiff. 
The  author  says: 

"Under  the  former  system  a  legal  primary  right,  when  Invaded,  could 
only  be  redressed  by  an  action  at  law,  and  a  legal  Judgment  alone  was  poe- 
sible;  while  an  equitable  right  must  be  redressed  or  protected  In  an  equity 
suit  and  by  an  equitable  remedy.  A  union  or  combination  of  the  two  clasBes, 
either  wholly  or  partially,  in  one  action  was  unknown,  unless  permitted  by 
some  express  statute,  and  was  utterly  opposed  to  the  theory  which  separated 
the  two  departments  of  the  municipal  law." 

Then,  referring  to  the  system  of  uniting  and  combining  legal  and 
equitable  causes  of  action  in  one  suit,  the  author  says : 

"The  new  system  not  only  permits  but  encourage»--and  in  spirit,  I  believe, 
requires — such  a  union  and  combination,  for  one  of  its  elementary  notlooB 
is  that  all  the  possible  disputes  or  controversies  arising  out  of,  or  connected 
with,  the  same  subject-matter  or  transaction  should  be  settled  in  a  single 
Judicial  action." 

In  section  495,  the  author  says: 

"In  a  suit  to  recover  possession  of  land,  a  separate  cause  of  action  may  be 
added  to  restrain  a  threatened  trespass  and  commission  of  waate." 

This  new  system  of  combining  and  uniting  legal  and  equitable 
causes  of  action  had  its  origin  in  the  state  of  New  York,  where  it  is 
provided  in  the  Code  of  Civil  Procedure  of  that  state : 

"There  is  only  one  form  of  dvU  action.  The  distinction  between  actions 
at  law  and  suits  in  equity,  and  the  forms  of  those  actions  and  suits,  have  been 
abolished."    Section  3339,  Stover's  Ann.  Code  Civ.  Proc.  N.  Y. 

^his  system  has  since  been  adopted  in  a  number  of  the  states  and 
territories,  including  California  and  the  territory  of  Alaska.  In  the 
New  York  Code  of  Civil  Procedure,  section  603  is  substantially  the 
same  as  subdivision  1,  and  section  604  is  substantially  the  same  as  sub- 
divisions 2  and  3,  of  section  386  of  the  Alaska  Code.  In  other  words, 
the  latter  section  had  its  origin  in  the  New  York  Code  of  Civil  Pro- 
cedure, as  did  the  section  providing  for  a  single  form  of  action.  There 
is  this  further  observation  to  be  made  concerning  these  two  sections 
of  the  New  York  Code:  Section  603  has  the  title  "Injunction,  when 
the  right  thereto  depends  upon  the  nature  of  the  action,"  and  604  has 
the  title  "Injunction,  when  the  right  thereto  depends  upon  .extrinsic 
facts."  In  section  386  of  the  Alaska  Code,  these  titles  have  been 
omitted,  .but  this  distinction  between  subdivision  1  and  subdivisions  8 
and  3  is  plainly  implied  by  the  language  used. 
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whether  the  act  which  the  defendant  is  doing  or  threatening  to  do, 
or  procuring  or  suffering  to  be  done,  and  which  it  is  the  purpose  of 
the  injunction  to  restrain,  is  an  act  "in  violation  of  the  plaintiff's 
rights  respecting  the  subject  of  the  action."  In  Campbell  v.  Ernest, 
64  Hun,  188,  19  N  Y.  Supp.  123,  the  action  was  upon  a  judgment. 
An  order  was  obtained  by  the  plaintiff  upon  affidavits  enjoining  de- 
fendant from  disposing  of  his  property  pending  the  action.  The  Su- 
preme Court,  holding  that  the  plaintiff  was  not  entitled  to  the  injunc- 
tion, said: 

''In  no  proper  or  legal  sense  can  a  defendant  do  or  permit  any  act  In  yiola- 
tion  of  the  plaintiff's  rights  respecting  th<^  subject  of  the  action,  in  an  action 
on  contract  lor  the  recovery  of  money  only.  The  plaintiff  in  such  an  action 
has  no  rights,  as  against  the  property  of  the  defendant,  until  he  obtains  a 
judgment,  and  until  then  he  has  no  legal  right  to  interfere  with  the  defend- 
ant in  the  use  and  sale  of  the  same.  It  would  be  a  new  and  dangerous  innova- 
tion to  hold  that  the  plaintiff,  upon  the  commencement  of  an  action  on  an 
account  against  a  merchant,  could  procure  an  order  of  the  court  to  restrain 
him  from  selling  his  goods  pending  the  suit,  because  such  sales  would  di- 
minish the  chances  for  the  collection  of  the  Judgment  when  obtained,  and 
yet  such  is  the  logical  result  of  the  doctrine  which  would  sustain  this  order." 

While  this  decision  does  not  apply  to  the  facts  of  the  present  case, 
it  makes  it  very  clear  that  the  statute  is  designed  to  furnish  a  rem- 
edy in  just  such  a  case.  "The  subject  of  the  action"  is  the  mining 
ground  in  controversy  and  the  mineral  therein  contained,  and  the 
injunction  is  for  the  purpose  of  preventing  the  removal  of  the  mineral, 
which  constitutes  the  value  of  the  mming  ground,  and  which  it  is  the 
right  of  the  plamtiffs  to  have  preserved.  If  it  be  true,  as  alleged  in 
the  complaint  m  ejectment,  that -the  plaintiffs  are  the  owners  of  the 
ground,  it  would  certainly  be  in  violation  of  their,  rights  "respecting 
the  subject  of  the  action"  for  the  defendants  to  destroy  the  estate  by 
removing  its  value. 

The  California  Code  of  Civil  Procedure  was  taken  largely  from  the 
New  York  Code.  It  provides  in  section  307  for  one  form  of  civil  ac- 
tion, and  in  section  526  for  the  remedy  by  injunction,  substantially 
as  in  the  New  'iork  Code.  This  remedy  has  been  frequently  applied 
to  actions  at  law  to  prevent  the  destruction  of  the  substance  of  the 
estate  pending  litigation  relating  to  title,  and  naturally,  in  a  mining 
state,  we  find  the  law  applied  to  controversies  relating  to  the  posses- 
sion of  mining  ground 

The  Natoma  Water  Co.  v.  Clarkin,  14  Cal.  544,  was  an  action  in 
ejectment  to  recover  possession  of  certain  premises.  The  plaintiff, 
upon  filing  its  complaint,  obtained  an  order  upon  the  defendants  to 
show  cause  why  an  injunction  should  not  issue  restraining  them  from 
the  commission  of  trespass  in  the  nature  of  waste  pending  the  action. 
The  court  said  : 

*'Thi8  blending  of  an  action  at  law,  with  a  petition  for  ancillary  relief  to 
the  equity  side  of  the  court,  is  admissible  under  our  system  of  practice." 

In  More  v.  Massini,  32  Cal.  590,  the  complaint  contained  two  counts. 
The  first  was  for  damages  caused  by  trespass  upon  land  prior  to  a 
conveyance  thereof  to  the  plaintiff.     The  plaintiff  claimed  the  dam- 
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ages  by  assignment.  In  the  second  count,  the  plaintiff  alleged  that 
he  was  the  owner  of  the  lands,  that  they  were  in  his  possession,  that 
the  defendants  threatened  to  enter  thereon  and  to  quarry  and  remove 
asphaltum  therefrom,  and  that  they  would  do  so  unless  restrained. 
An  injunction  was  prayed  for.  A  demurrer  was  interposed  on  the 
ground  that  neither  count  stated  a  cause  of  action,  and  that  there  was 
a  misjoinder  of  causes.  The  lower  court  sustained  the  demurrer,  and, 
the  plaintiff  declining  to  amend,  judgment  was  entered  against  him, 
and  he  appealed.  In  the  Supreme  Court  the  judgment  was  reversed, 
and  a  new  trial  granted.  In  discussing  the  sufficiency  of  the  second 
count,  the  court  said : 

"The  graramen  is  a  threatened  trespass  upon  land.  The  trespass  Is  In  the 
nature  of  waste,  and  It  will  be  committed  unless  the  defendant  Is  restrained. 
Should  the  threat  be  fulfilled,  the  plaintifT  would  be  deprived  of  a  part  of 
the  substance  of  his  inheritance,  which  could  not  be  specifically  replaced.  In 
the  class  to  which  this  case  belongs,  no  allegation  of  insolyency  is  necessary. 
The  injury  Is  irreparable  In'  itself** — citing  Merced  Mining  Company  v.  Fre-' 
mont,  7  Cal.  322,  68  Am.  Dec.  262;  Hicks  v  Michael,  15  Cal.  116;  Leach  ▼. 
Day,  27  Cal.  646 ;   People  v.  Morrill,  26  Cal.  360. 

With  respect  to  the  objection  that  there  was  a  misjoinder  of  causes 
of  action,  the  court  said : 

"Trespass  upon  land  is  a  legal  injury ;  to  threaten  to  enter  upon  and  waste 
it  is  an  equitable  injury;  but  both  may  be  Joined  in  the  same  complaint, 
nevertheless,  for  the  statute  reason  that  they  both  are  'injuries  to  property.'  '* 

In  Haggin  v.  Kelly,  13.6  Cal.  481,  69  Pac.  140,  the  action  was  eject- 
ment for  the  possession  of  a  mining  claim.  The  prayer  of  the  com- 
plaint was  for  an  injunction  enjoining  and  restraining  defendants 
during  the  pendency  of  the  action  from  mining  on  said  claim,  and 
from  taking  and  removing  ore  therefrom,  and  that  on  the  final  hear- 
ing the  injunction  be  made  permanent,  and  for  the  restitution  of  the 
lands  and  mining  claim.  The  answer  of  the  defendant  placed  in 
issue  the  ownership  of  the  claim,  admitting  the  earlier  right  to  the 
title  in  plaintiffs,  but  alleging  that  plaintiffs'  title  had  been  lost,  first, 
by  forfeiture,  and,  second,  by  abandonment.  A  jury  was  impanel- 
ed to  try  the  issues  thus  presented,  but  the  court  held  that  the  case 
was  in  equity,  and  not  in  law,  and  that  the  jury  was  impaneled  on- 
ly for  the  purpose  of  advising  the  court  upon  the  issues  of  fact.  The 
jury  found  in  favor  of  the  plaintiffs,  but  the  court  disregarded  the 
findings  of  the  jury,  and  found  in  favor  of  the  defendants,  and  en- 
tered judgment  accordingly.  The  Supreme  Court  held  thai  the  ac- 
tion was  at  law  and  in  the  form  of  ejectment,  that  the  equitable  re- 
lief of  a  restraining  order  against  waste  during  the  pendency  of  the 
litigation  did  not  change  the  nature  of  the  action,  but  was  ancillary 
merely  and  permissible  under  the  pleadings,  citing  Natoma  Water 
Co.  V.  Clarkin,  14  Cal.  544;  Curtis  v.  Sutter,  16  Cal.  269;  Hughes 
V.  Dunlap,  91  Cal.  385,  27  Pac.  642.  The  court  held,  further,  that 
the  added  prayer  of  the  complaint,  that  upon  the  conclusion  of 
the  trial  the  temporary  injunction  be  made  permanent,  was  unneces- 
sary and  superfluous,  for,  if  plaintiffs  established  their  claim,  de- 
fendants would  be  ousted,  and  they  would  be  restored  to  possession, 
and  there  would  be  no  occasion  for  a  permanent  injunction.     This 


Digitized  by 


Google 


WA8KET  V.  M'NAUOHT.'  935 

case  is  peculiarly  applicable  to  the  questions  involved  in  the  present 
case.  It  determine^  that  an  action  at  law  for  the  possession  of  real 
property  may  be  maintained  with  the  ancillary  remedy  by  injunc- 
tion to  restrain  waste,  and  that  the  equitable  relief  of  an  injunction 
pending  litigation  is  not  in  conflict  with  a  judgment  in  the  action  of 
ejectment  restoring  plaintiff  to  the  possession  of  the  premises  in 
controversy. 

In  Lindley  on  Mines,  vol.  2,  §  873,  the  law  of  injunction  as  an  an- 
cillary remedy  to  an  action  at  law  is  stated  as  follows: 

'*It  was  formerly  the  practice  in  equity,  In  cases  of  alleged  trespasses  on 
lanU,  not  to  restrain  In  the  use  and  enjoyment  of  the  premises  by  the  de- 
fendant when  the  title  was  In  dispute,  but  to  leave  the  complaining  party  to 
his  remedy  at  law.  A  controversy  as  to  title  was  deemed  sufficient  to  ex- 
clude the  Jurisdiction  of  the  court  This  doctrine  has  been  gradually  modi- 
fied In  modem  times,  and  It  Is  now  a  common  practice  to  grant  an  injunction 
in  cases  where  irremediable  mischief  Is  being  done  or  threatened,  going  to  the 
destruction  of  the  substance  of  the  estate,  such  as  the  extracting  of  ores 
from  a  mine,  or  the  cutting  down  of  timber,  though  the  title  to  the  premises 
be  in  litigation.  The  authority  of  the  court  is  exercised  in  such  casea, 
through  its  preventive  writ,  to  preserve  the  property  from  destruction,  pend- 
ing legal  proceedings  for  the  determination  of  the  legal  title.'* 

In  Tomanses  v  Melsing,  106  Fed.  775,  45  C.  C.  A.  616,  and  Kjell- 
man  v.  Rogers,  106  Fed.  775.  45  C.  C.  A.  615,  this  court  referred  to 
the  fact  that  in  Kjellman  v.  Rogers  the  judge  had  granted  an  injunc- 
tion and  appointed  a  receiver  upon  an  ordinary  complaint  in  eject- 
ment without  a  single  allegation  even  of  equitable  nature.  The  pro- 
ceedings under  review  in  that  case  were  had  in  a  district  court  of 
Alaska,  and,  upon  a  proper  showing  on  appeal,  had  been  supersed- 
ed by  a  judge  of  this  court;  the  judge  of  the  Alaska  court  having 
refused  an  appeal.  The  receiver  appointed  by  the  Alaska  court  had 
refused  to  obey  the  writ  of  supersedeas,  and.  had  been  cited  to  show 
cause  why  he  should  not  be  punished  for  contempt.  The  receiver 
had  been  appointed  by  the  Alaska  court  to  take  possession  of  cer- 
tain valuable  mines  near  Nome,  among  others,  the  mine  involved 
in  the  case  of  Kjellman  v.  Rogers:  In  the  latter  case,  he  was  re- 
quired to  give  a  bond  in  the  sum  of  $6,000.  The  mine  was  at  the 
time  in  the  possession  of  the  defendant,  and  it  was  shown  by  affida- 
vits that  the  mine  was  yielding  $5,000  per  day.  The  order  of  the 
court  was  that  the  person  in  possession  of  the  mining  claim  should 
deliver  to  the  receiver  its  immediate  possession,  control,  and  manage- 
ment, together  with  the  personal  property  situated  upon  the  claim, 
and  that  the  defendant  be  enjoined  from  in  any  manner  interfering 
with  the  mining  or  working  of  the  claim  by  the  receiver  or  with  his 
control  and  management  thereof,  and  this  was  done  on  a  complaint 
that  did  not  even  ask  for  the  appointment  of  a  receiver  or  for  an  in-^ 
junction.  The  injunction  was  manifestly  for  the  purpose  of  enabl- 
ing the  receiver  to  work  the  mine  without  molestation,  deplete  it  of 
its  mineral,  and  destroy  its  value.  These  extraordinary  proceed- 
ings were  so  clearly  in  violation  of  the  statute  that  they  were  char- 
acterized by  this  court  as  having  no  parallel  in  the  jurisprudence  of 
this  country,  but  it  was  clearly  not  intended  to  say  that  an  injunc- 
tion could  not  have  been  issued  upon  a  proper  showing  and  in  a  reg- 
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"Courts  take  judicial  notice  of  the  general  physical  and  (dlmatlc  .condltionB 
of  the  country  within  their  Jurisdiction.  We  therefore  know  Judicially,  as 
well  as  from  the  record  in  these  cases,  that  the  sole  value  of  the  mining  claims 
in  question  .consisted  in  the  mineral  contained  in  them.  The  extraction  of 
that  is  therefore  the  taking  of  the  very  suhstance  of  the  estate,  and  when 
all  of  it  is  removed  nothing  of  value  will  remain  in  the  claims/' 

We  conclude  from  these  authorities  that  the  plaintiffs  are  not  limit- 
ed in  their  remedy  under  the  Alaska  Code  to  a  judgment  in  the  ac- 
tion of  ejectment  restoring  them  to  the  possession  of  the  premises 
in  controversy,  but,  upon  the  showing  made  by  the  plaintiffs  and 
the  admissions  of  the  defendants,  the  plaintiffs  are  also  entitled,  un- 
der section  386,  to  the  equitable  relief  of  an  injunction  pending  liti- 
gation. 

The  claim  of  damages  alleged  in  the  complaint  for  the  unlaw- 
ful withholding  of  the  possession  of  the  claim  does  not  affect  the 
question  whether  the  plaintiffs  are  entitled  to  an  injunction  to  pre- 
serve the  estate  from  further  depletion.  It  is  alleged  in  plaintiffs* 
affidavits  that  the  premises  in  dispute  are  valuable  only  for  the  gold- 
bearing  gravel  contained  therein,  and  that  the  operations  of  the  de- 
fendants in  mining,  working,  sluicing,  rocking,  and  extracting  gold 
therefrom  is  an  irreparable  injury  and  damage  to  the  plaintiffs.  The 
essential  value  of  the  injunction  in  this  case  is  to  prevent  further  ir- 
reparable damage  pending  the  determination  of  the  legal  rights  of 
the  parties  to  this  ground.  Whether  they  are  entitled  to  damages 
for  the  withholding  of  possession  prior  to  the  injunction  being  or- 
dered is  a  question  to  be  determined  upon  the  trial  of  the  case  upon 
the  merits. 

The  contention  of  the  defendants  that  the  ore  severed  from  the 
body  of  the  mine  and  placed  upon  the  surface  loses  its  character  of 
real  property  and  becomes  personalty  from  the  time  of  its  severance 
is  untenable  in  this  case.  It  is  difficult  to  determine  from  the  rec- 
ord whether  the  sand  and  gravel  referred  to  by  counsel  as  "ore"  is 
still  on  the  ground  in  dispute,  or  has  been  removed  to  ground  de- 
scribed as  a  fractional  claim  between*  the  Roosevelt  and  Golden  Bull 
claims.  The  affidavits  of  both  plaintiffs  is  to  the  effect  that  it  has 
been  so  removed.  If  so,  it  is  not  within  the  terms  of  the  injunction 
order  appealed  from,  which  restrains  the  defendants  from  rocking 
and  sluicing  or  in  any  manner  working  in  or  upon  the  premises  in 
controversy  and  particularly  set  forth  in  plaintiff s' *  complaint.  The 
defendant  Crabtree,  on  the  other  hand,  appears  to  admit  in  his  affi- 
'  davit  that  the  sand  and  gravel  which  has  been  taken  from  a  lower 
part  of  the  mine  is  still  on  the  surface  of  the  ground  in  dispute.  As- 
suming that  the  latter  statement  is  correct,  we  are  of  opinion  that 
the  removal  of  this  sand  and  gravel  from  one  part  of  the  mine  to 
another  is  not  such  a  severance  from  the  realty  as  to  make  it  per- 
sonalty. The  gold  contained  in  the  sand  and  gravel  is  still  to  be 
separated  therefrom  by  rocking  and  sluicing.  It  is  still  a  part  of  the 
placer  mine  to  be  worked  like  any  other  part,  and  it  is  this  work- 
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ing  of  the  mine  that  the  injunction  is  intended  to  restrain  pending 
the  litigation  as  to  title. 

In  Erhardt  v.  Boaro,  113  U.  S.  637,  6  Sup.  Ct.  660,  28  L.  Ed.  1113, 
in  a  suit  in  equity  ancillary  to  an  action  for  the  possession  of  a  min- 
ing claim,  the  court  upheld  an  injunction  restraining  the  defendants 
from  mining  on  the  claim,  or  extracting  ore  therefrom,  or  removing 
any  ore  already  extracted,  until  the  final  determination  of  the  action 
at  law. 

In  United  States  v.  Parrott,  McAllister  271,  27  Fed.  Cas.  No. 
15,998,  the  court,  in  ordering  an  injunction  to  restrain  waste,  said: 

"The  ground  on  which  the  court  has  felt  It  to  be  Its  duty  to  Interpose  by 
Injunction  in  this  case  is  to  preserve  the  premises  from  waste  and  destruc- 
tion, while  the  title  to  it  Is  undecided.  It  has  also  considered  it  its  duty  to 
enjoin  against  the  removal  of  the  ores  which  have  been  already  extracted 
and  remain  on  the  premises." 

# 

In  High  on  Injunctions,  vol.  1,  §  731,  the  rule  is  stated  as  follows: 

"WhUe  the  general  rule  requiring  complainant  to  show  a  good  title  ex* 
tends  to  trespass  against  mines,  yet  it  may  be  relaxed  somewhat  in  a  case  of 
irremediable  mischief,  where  the  injury  goes  to  the  destruction  of  the  very 
substance  of  the  estate,  and  in  such  a  case  the  injunction  will  not  be  limited 
to  the  prevention  of  Tuture  trespass,  but  will  restrain  the  removal  of  ore 
already  extracted  from  the  mine." 

It  is  true,  as  contended  on  behalf  of  the  defendants,  that  the  pur- 
pose of  the  injunction  in  this  case  was  to  prevent  future  mischief, 
not  to  remedy  that  already  done.  It  was  intended  to  preserve  the 
status  quo  until  the  title  of  the  property  is  determined,  and  this  in- 
cludes the  working  of  the  sand  and  gravel  on  the  surface  of  the 
ground,  as  well  as  that  beneath  the  surface. 

The  absence  of  an  allegation  in  the  affidavits  filed  in  support  of  the 
rnotion  for  injunction  charging  that  the  defendants  were  insolvent 
is  immaterial.  The  alleged  injury  is  irreparable  in  itself.  More  v. 
Massini,  supra;    1  Beach  on  Injunctions,  §§  36,  40. 

The  order  of  the  District  Court  granting  an  injunction  pendente 
lite  is  affirmed. 

GILBERT,  Circuit  Judge  (concurring).  Congress  has  abolished 
the  distinction  between  actions  at  law  and  suits  in  equity  in  Alaska, 
and  has  eilacted  a  statute  authorizing,  pending  an  action,  the  pro- 
visional remedy  of  injunction  upon  certain  prescribed  conditions. 
The  question  here  is :  What  is  the  proper  construction  of  that  statute  ? 
It  provides  for  the  issuance  of  an  injunction  pendente  lite  in  two  dis- 
tinct classes  of  cases :  First,  cases  where  it  appears  by  the  complaint 
that  the  plaintiff  is  entitled  to  such  relief;  and,  second,  in  any  case 
when  it  appears  by  affidavit  that  a  defendant  is  doing,  or  threatening 
to  do,  certain  designated  things,  which  would  tend  to  render  the  judg- 
ment ineffectual.  The  language  of  the  statute  is  so  plain  that  discus- 
siOT  of  its  meaning  would  seem  to  be  unnecessary.  In  the  second 
class  of  cases  providing  for  the  remedy  durine  the  pendency  of  the 
action,  there  is  no  mention  of  the  complaint  or  of  any  additional  or 
supplemental  pleading.  The  statute  does  not  say  that  it  shall  appear 
from  a  complaint  that  the  plaintiff  is  entitled  to  the  temporary  relief. 


Digitized  by 


Google 


938  103  FBDERAL  RBPORTBR. 

It  declares  that  it  shall  be  granted  on  affidavits  in  any  action  whc-re 
the  specified  injury  is  threatened.  The  fact  should  not  be  lost  sight 
of  that  the  life  of  the  injunction  so  authorized  in  the  second  class  of 
cases  is  to  end  with  the  judgment.  It  is  a  provisional  remedy  only. 
It  is  not  in  a  strict  sense  a  preliminary  injunction — ^that  is  to  say,  it 
is  not  preliminary  to  a  permanent  injunction — and  the  fundamental 
rule  that  a  permanent  injunction  must  rest  upon  proper  pleading  in 
a  bill  or  complaint  has  no  application.  Without  such  a  statutory  pro- 
vision the  remedy  could  not,  of  course,  be  accorded  in  an  action  at  law. 
But  there  is  nothing  anomalous  in  sudi  legislation.  Before  any  of  the 
codes  were  adopted  in  the  states,  there  was  in  force  in  New  York, 
under  the  Revised  Statutes  of  that  state,  a  provision  that  in  an  action 
of  ejectment  the  court  might,  upon  affidavit,  enjoin  waste  by  the  de- 
fendant pending  the  action.  It  seems  never  to  have  occurred  to  a 
court,  to  hold,  or  to  counsel  practicing  under  that  statute  to  suggest, 
that,  in  order  to  avail  himself  of  the  protection  of  the  remedy  so  af- 
forded, the  plaintiff  must  insert  in  the  declaration  in  ejectment  any 
averment  other  than  those  required  by  the  rule  of  common-law  plead- 
ing. The  temporary  injunction  was  obtained  upon  a  declaration 
and  upon  an  affidavit  setting  forth  the  facts  to  show  the  propriety  of 
the  restraining  order.  Bush  v.  Phillips,  3  Wend.  (N.  Y.)  428 ;  People 
V.  Alberty,  11  Wend.  (N.  Y.)  161.  A  similar  practice  has  obtained  in 
some  of  the  states  where,  under  a  Code  system,  provision  has  been 
made  for  the  issuance  of  a  temporary  injunction  in  actions  at  law. 
Thus,  in  Riemer  v.  Johnke,  37  Wis.  258,  it  was  held  that  a  plaintiff 
in  ejectment  may  be  entitled,  as  a  provisional  remedy,  to  an  order  re- 
straining trespass  or  waste  during  the  pendency  of  the  action.  In 
College  Comer  et  al.  v.  Moss  et  al.,  77  Ind.  139,  which  was  an  ac- 
tion at  law,  the  court  said: 

"The  statute  makes  no  provision  for  a  temporary  Injunction  when  no 
cause  therefor  Is  shown  in  tiie  complaint,  except  where  the  defendant  threat- 
ens or  is  about  to  remove  or  dispose  of  his  property.  In  sueh  case  it  seems 
that  where  the  facts  are  presented  by  affidavit,  after  the  action  has  been 
commenced,  an  injunction  may  be  issued  to  prevent  the  threatened  injury." 

.1  am  unable  to  see  how  the  decisions  in  McHenry  v.  Jewett,  90  N. 
Y.  58,  Heine  v.  Rohner  (Sup.)  51  N.  Y.  Supp.  427,  and  Goldman  v. 
Com  (Sup.)  97  N.  Y.  Supp.  926,  have  any  relation  to  the  question 
presented  in  this  case.  They  are  all  cases  arising  under  an^  controlled 
by  section  603  of  the  Code  of  Civil  Procedure  of  New  York.  They 
were  all  equitable  suits ;  two  of  thejn  being  suits  to  obtain  permanent 
injunction,  and  the  other  a  suit  for  a  decree  of  specific  performance. 
Section  603  provides : 

"Where  It  appears  from  the  complaint  that  the  plaintiff  demands  and  is 
entitled  to  a  Judgment  against  the  defendant  restraining  the  commission  or 
continuance  of  an  act,  the  commission  or  continuance  of  which  during  the 
pendency  of  the  action  would  produce  Injury  to  the  plaintiiT,  an  injunction 
order  may  be  granted  to  restrain.  The  case  provided  for  in  this  section  is 
described  in  this  act  as  a  case  where  the  right  to  an  Injunction  depends  upon 
the  nature  of  the  action.** 

The  decisions  in  those  cases  had  nb  bearing  whatever  upon  sec* 
tion  604,  which  makes  provision,  as  does  the  second  clause  of  the 
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Alaskan  statute,  for  a  temporary  injunction  upon  affidavits  showing 
that  the  defendant  threatens  or  is  about  to  procure  or  suffer  to  tS 
done  an  act  during  the  pendency  of  the  action  'Mn  violation  of  the 
plaintiff's  right  respecting  the  subjea  of  the  action  and  intending 
to  render  the  judgment  ineffectual." 

It  seems  to  me,  from  a  consideration  of  the  statutes  and  the  deci- 
sions that  under  the  provision  of  the  Alaskan  Code,  it  is  unnecessary, 
and  in  fact  it  would  be  improper  pleading,  to  insert  in  the  complaint, 
in  a  case  which  is  in  its  nature  an  action  at  law,  the  particular  facts 
on  which  the  plaintiff  predicates  his  application  for  a  temporary  in- 
junction, or  even  a  prayer  for  such  relief ;  but  if,  indeed,  it  should  be 
held  otherwise,  I  am  of  the  opinion  that  the  court  below  committed 
no  error  in  granting  the  injunction,  for  a  sufficient  basis  for  it  was 
set  forth  in  the  affidavit  of  one  of  the  plaintiffs  in  the  court  below. 
It  was  an  affidavit  containing  the  title  of  the  court  and  the  cause, 
and  it  alleged  all  of  the  facts  necessary  to  show  that  the  plaintiffs 
were  entitled  to  injunction  pending  the  action.  It  further  alleged  that 
the  plaintiffs  had  no  plain,  speedy,  or  adequate  remedy  at  law,  and 
it  prayed  that  an  injunction  be  issued  restraining  and  enjoining  the 
defendants,  and  each  of  them,  their  servants,  etc.,  from  mining  or 
sluicing  within  the  described  premises.  In  Morgan  v.  Quackenbush, 
22  Barb.  (N.  Y.)  72,  it  was  held  that,  under  the  rule  of  chancery  prac  • 
tice  that  an  injunction  can  only  be  granted  when  it  appears  by  thi 
complaint  that  the  plaintiff  is  entitled  to  the  relief  demanded,  an  in- 
junction pendente  lite  might  be  granted  in  the  absence  of  such  aver- 
ment in  a  complaint,  upon  an  affidavit  which  contained  all  the  req* 
uisites  of  a  complaint.    Of  the  affidavit  in  that  case,  the  court  said: 

'*It  contains  the  title  of  the  cause.  It  speoifles  the  name  of  the  court  and 
the  county  where  the  plaintiff  proposes  to  try  the  action,  \nd  the  names  of 
the  parties.  It  then  states  the  facts  upon  which  the  plaintiff  relies  to  con- 
stitute his  canse  of  action,  and  demands  the  relief  to  which  the  plaintiff 
supposes  himself  entitled.  This  makes  a  complaint  *  *  *  If  a  paper 
contains,  as  this  does,  everything  essential  to  constitute  a  complaint,  the  form 
In  which  It  Is  presented  furnishes  no  sufficlenjt  ground  of  objection.** 

•  ROSS,  Circuit  Judge,  dissenting. 


EUSHMORS  T.  MANHATTAN  8CRSW  &  STAMPINQ  WORKS. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  27,  190&) 

No.  264. 

1«  TltADE-MABKS    AND    TRADE-NaMS»— WOBDS    SUBJSCr    TO    APPBbPBIATIOlf— 

Descbiftivk  Terms. 

The  words  "Flare  Front"  as  applied  to  automobUe  lamps,  the  shell 
of  which  flares  in  front  to  inclose  a  large  glass,  are  descriptive,  and 
.   cannot  be  monopolized  by  a  single  manufacturer. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  46,  Trade-Marks 
and  Trade-Names,  i  0. 

Arbitrary,  descriptive,  or  flctitlous  character  of  trade-marks  and  trade- 
names, see  note  to  Searle  &  Hereth  Co.  v.  Warner,  50  C  C^  A.  823.] 


Digitized  by 


Google 


patented  design,  may  maintain  a  bill  for  an  injunction,  profits,  and -dam- 
ages against  a  defendant  who  sells  an  automobile  search  light  inclo«ed 
in  a  similar  shell,  although  his  name  appears  prominently  thereon  as 
maker,  and  he  has  never  represented  that  his  lamps  were  made  by  com- 
plainant, if  it  is  shown  that  the  similarity  of  the  shells  does,  or  is 
likely  to,  deceive  purchasers. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  46,  Trade-Marks 
and  Trade-Names,  S  86.] 

Noyes,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  iStates  tor  the  South- 
em  District  of  New  York. 

On  appeal  from  an  order  granting  a  preliminary  injunction  enjoining  the 
defendant,  its  officers,  employes,  and  agents  '*not  to  manufacture,  sell,  or  use, 
exhibit  or  advertise,  any  automobile  lamp  or  lamps  having  inclosing  cases  or 
shells  made  in  imitation  of,  or  resembling,  or  a  colorable  variation  of,  the 
Rushmore  *Flare  Front'  search-light  lamp,  exhibited  to  this  court  herein,  and 
of  which  a  sample  has  been  o£fered,  marked  'Exhibit  A,'  except  in  so  far  as 
such  lamps  may  be  the  genuine  lamps  made  by  complainant,  and  not  to  use, 
in  connection  with  any  lamp  made  in  imitation  of,  or  resembling,  or  a  colorable 
variation  of,  said  Exhibit  A  Rushmore  lamp,  the  words,  'Flare  Front,*  and  not 
to  print  or  publish,  or  have  printed  or  published,  in  catalogues  or  advertise- 
ments or  elsewhere,  any  cut  or  representation  of  any  lamp  in  imitation  of,  or 
similar  to,  said  Exhibit  A  Rushmore  lamp,  and  not  to  print  or  publish,  in  any 
catalogue  or  advertisement  or  elsewhere,  the  words  *Flare  Front'  or  similar 
words  in  connection  with  the  representation  of  any  lamp  made  in  imitation  of 
or  similar  to  said  Exhibit  A  lamp,  except  In  so  far  as  such  representation  and 
such  words  may  be  used  to  advertise,  or  in  connection  with,  genuine  Rushmore 
lamps  made  by  complainant" 

Hans  V.  Brie§ien  (Arthur  v.  Briesen,  of  counsel),  for  appellant 
Alfred  Wilkinson,  for  appellee. 

Before  COXE  and  NOYES,  Circuit  Judges,  and  ADAMS,  Dis- 
trict Judge. 

COXE,  Circuit  Judge  (after  stating  the  facts  as  above).  In  Decem- 
ber, 1905,  the  complainant  adopted  a  design  for  the  shell  of  an  auto- 
mobile lamp  and  in  the  following  January  exhibited  it  at  the  exhibi- 
tion of  automobiles  at  Madison  Square  Garden,  New  York..  This 
is  the  complainant's  lamp  in  controversy.  Its  exterior  is  pleasing  to 
the  eye  and  it  is  unquestionably  a  high  grade  lamp,  but  there  is  noth- 
ing strikingly  novel  or  ornamental  about  it.  In  general  contour  it 
resembles  the  search  light  which  has  for  years  been  in  use  upon  ex- 
cursion boats  and  vessels  of  war,  the  principal  difference  being  in  the 
addition,  by  the  complainant,  of  the  so-called  "Flare  Front"  The 
glass  front  of  the  lamp  being  larger  in  diameter  than  the  body  of  the 
lamp  except  as  it  flares  out  near  the  front  to  meet  and  inclose  the 
glass.  No  patent  has  been  granted  to  Rushmore  either  for  a  combina- 
tion, for  a  new  article  of  manufacture  or  for  a  design  for  the  shell  of 
the  lamp.  It  is  possible  that  had  application  been  made  a  design  pat- 
ent might  have  been  granted  and  sustained.  In  West  Disinfecting 
Co.  V.  Frank,  149  Fed.  423,  79  C.  C.  A.  359,  this  court  recently  held 
valid  a  design  patent  for  a  somewhat  similar  structure. 
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appearance  the  Rushmore  lamp.  If  a  valid  design  patent  had  been  is- 
sued to  .the  complainant  we  have  no  doubt  that  the  defendant's  lamp 
would  infringe  and,  believing  as  we  do  that  the  points  of  difference  are 
unimportant,  we  will  consider  the  question  involved  upon  the  theory 
that  the  shells  of  the  two  lamps  are  substantially  identical. 

The  defendant  has  adopted  "Phoebus"  as  its  trade-mark  and  its 
lamp  is  known  to  the  trade  as  the  Phoebus  lamp.  All  of  its  lamps  have 
conspicuously  displayed  on  the  top  thereof  a  name  plate  with  a  black 
background  inscribed  "Phoebus,  the  lamp  of  Quality,  Model  601,  Man- 
hattan Screw  &;  Stamping  Works,  N,  Y."  The  officers  of  the  defend- 
ant deny  that  they,  or  any  one  connected  with  the  defendant,  have 
ever  in  any  way  represented  their  lamps  as  those  of  the  complainant. 
There  are  allegations  in  the  bill,  made  upon  information  and  belief, 
that  the  defendant  has  palmed  off  its  lamps  upon  innocent  purchasers 
as  the  Rushmore  lamps,  but  there  is  nothing  in  the  affidavits  worthy 
of  the  name  of  evidence  to  establish  these  allegations.  The  affidavits, 
in  our  judgment,  also  fail  to  establish  an  exclusive  right  to  the  use 
of  the  name  "Flare  Front."  The  complainant  says  in  his  affidavit,  "I 
am  aware  that  what  might  be  called,  ^flaring  fronts'  have  been  used 
on  other  forms  of  lamps  entirely  different  in  appearance  from  my  " 
Exhibit  A  lamp,  for  instance  the  old  carriage  lamps,  but  I  am  positive 
that  I  am  the  first  who  has  ever  used  these  flare  fronts  on  any  lamp 
similar  in  appearance  to  my  Exhibit  A."  Assuming  the  correctness 
of  this  statement  we  do  not  think  the  fact  that  complainant  was  the 
first  to  pat  a  flaring  front  on  a  shell  of  his  design  entitles  him  to  a 
monopoly  of  these  words.  We  regard  them  as  descriptive  merely  and 
are  of  the  opinion  that  an  injunction  should  not  issue  at  least  until 
proof,  more  cogent  than  anything  which  now  appears  in  the  record,  is 
presented,  showing  that  they  have  acquired  a  secondary  meaning.  So 
far  then  as  the  prayer  for  an  injunction  is  based  upon  the  use  of  the 
name  "Flare  Front"  and  the  allegation  that  the  defendant  has  actual- 
ly deceived  purchasers  by  representing  that  its  lamps  were  made  by 
the  complainant,  the  most  that  can  be  said  is  that  the  questions  are 
involved  in  doubt.  This  court  has  uniformly  held  that  an  injunction 
should  not  issue  in  a  doubtful  case.  Hall  Signal  Co.  v.  Railway  Sig- 
nal Co.,  153  Fed.  907,  82  C.  C.  A.  653 ;  Cleveland  Foundry  Co.  v. 
Silver,  134  Fed.  591,  68  C.  C.  A.  87;  Hildreth  v.  Norton,  decided 
Feb.  11,  1908  (C.  C.  A.)  159  Fed.  428. 

As  we  read  the  opinion  of  the  judge  of  the  circuit  court  he  finds 
no  actual  fraud  and  no  evidence  that  the  defendant  is  now  using  the 
word  "Flare  Front."  He  says:  "Assuming  that  at  the  present  time 
the  defendant  is  not  using  the  word  'flare  front,'  is  not  selling  its 
product  as  Rushmore  lamps,  and  is  not  using  in  any  way  either  of 
these  words  or  phrases,  the  question  is  whether  plaintiff  is  entitled 
to  be  protected  from  unnecessary  imitation  of  nonfunctional  parts  of 
his  well-known  lamp.  It  seems  to  me  that  under  the  cases  of  Enter- 
prise Manufacturing  Co.  v.  Landers,  131  Fed.  240,  65  C.  C.  A.  587, 
and  Marvel  Co.  v.  Pearl.  133  Fed.  160.  66  C.  C.  A.  226.  he  is  so  en- 
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titled."  We  are  thus  confronted  with  the  naked  question  of  law — Can 
one  who  manufactures  and  sells  a  well-known  article  of  commerce, 
like  an  automobile  search  light  inclosed  in  a  shell  of  graceful  but  un- 
patented design,  maintain  a  bill  for  an  injunction,  profits  and  damages 
against  a  defendant  who  sells  automobile  search  lights  inclosed  in 
a  similar  shell,  with  his  name  prominently  appearing  tliereon  as  the 
maker,  and  who  has  never  represented  that  his  lamps  were  made  by 
the  complainant?  We  feel  constrained  to  answer  this  question  in  the 
affirmative  upon  the  authority  of  Enterprise  Co.  v.  Landers,  supra, 
and  Yale  &  Towne  Mfg.  Co.  v.  Alder,  164  Fed.  37,  83  C.  C.  A.  149. 
Both  of  these  cases  were  decided  by  this  court  and  we  see  no  way  to 
distinguish  them,  on  principle,  from  the  case  at  bar.  We  are  of  the 
opinion,  however,  that  to  answer  this  question  in  favor  of  the  com- 
plainant carries  the  doctrine  of  unfair  competition  to  its  utmost 
limit.  If  it  be  pushed  much  farther  those  engaged  in  trade  will  be 
encouraged  to  run  to  the  courts  with  trivial  complaints  over  the  petty 
details  of  business  and  thus  will  grow  up  a  judicial  paternalism  which 
in  time  may  become  intolerable. 

This  cause  or  one  involving  the  question  at  issue  may  be  easily 
brought  here  on  appeal  from  final  decree  and  heard  at  the  next  term. 
After  the  witnesses  have  been  cross-examined  we  may  be  able  to  tell 
with  much  greater  certainty  whether  the  competition  of  which  the 
complainant  complains  is  produced  by  the  similarity  of  the  shells 
of  the  two  devices  or  by  the  fact  that  defendant  is  selling  its  lamps 
at  a  much  lower  price.  It  appears  from  the  record  that  purchasers 
of  automobiles  belong  to  the  wealthy  class  who  are  not  particular 
about  the  price  paid  so  long  as  they  secure  durable  and  efficient  ma- 
chines. They  are  not  the  class  of  buyers  who  might  purchase  a  pad- 
lock, for  instance,  after  a  casual  inspection,  and  it  is  not  easy  to  un- 
derstand how  such  fastidious  buyers  with  the  Phoebus  name  plate  be- 
fore them  can  be  deceived  into  thinking  that  they  are  purchasing  the 
Rushmore  lamp.  If  it  should  appear,  after  full  hearing,  that  the 
effect  of  the  injunction  will  be  to  stifle  legitimate  competition  rather 
than  to  punish  unfair  competition  we  will  not  hesitate  to  dissolve  it, 
but,  upon  the  affidavits  now  before  us,  the  majority  of  the  court  is 
of  the  opinion  that  the  case  is  controlled  by  the  former  decisions  of 
this  court. 

The  order  should  be  modified  by  excluding  from  its  provisions  the 
prohibition  against  the  use  of  the  name  "Flare  Front"  and,  as  so  mod- 
ified, is  affirmed. 

NOYES,  Circuit  Judge  (dissenting).  I  cannot  concur  in  the  opinion 
of  the  majority  of  the  court.  The  complainant  manufactures  an  auto- 
mobile lamp  of  a  particular  shape,  bearing  his  name,  and  known  as  the 
"Rushmore  lamp. '  The  defendant  manufactures  a  lamp  of  a  similar 
shape,  with  its  name  conspicuously  displayed  upon  it,  which  is  known 
as  the  "Phoebus  lamp."  The  complainant  has  no  design  patent,  and 
his  case  must  stand,  if  at  all,  as  a  case  of  unfair  trading,  in  which  the 
essential  element  is  deception — ^the  palming  off  of  one's  goods  as 
those  of  another.    But  how  a  purchaser  could  be  deceived  into  buying 
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an  automobile  lamp  plainly  marked  with  the  name  and  trade-mark  of 
the  defendant  in  the  belief  that  it  was  the  complainant's  lamp  is  more 
than  I  can  comprehend.  The  mere  similarity  in  the  shape  of  the 
lamps  in  my  opinion  is  not  sufficient  to  produce  such  a  result.  The 
majority,  however,  in  view  of  earlier  decisions  of  the  court,  are  of  the 
opinion  that  the  similarity  in  itself  establishes  a  case  of  unfair  competi- 
tion. But,  whatever  view  may  be  taken  of  those  decisions,  I  think  the 
complainant,  upon  the  proof  ds  it  stands,  has  failed  to  bring  himself 
within  them.  Certainly  they  do  not  hold  that  when  the  shape  of  an 
unpatented  article  possesses  advanta&^es  from  the  viewpoint  of  me- 
chanical utility  it  is  unfair  or  unlawful  to  imitate  it.  Possibly  upon 
full  hearing,  the  complainant  may  be  able  to  show  unnecessary  imita- 
tion of  nonfunctional  parts,  but  I  am  not  satisfied  from  the  affidavits 
that  he  has  yet  done  so. 

In  my  opinion  the  order  granting  the  preliminary  injunction  should 
be  reversed. 


MONITOR  DRILL  GO.  T.  MIDRCER  et  aL 

(Circuit  Court  ot  Appeals,  Eighth  Circuit    Augost  21,  1908.) 

No.  2,S2a 

1.  Sauss—Contbact— Absoluts  ob  Conditional  Sals. 

A  contract  of  sale  of  personal  property,  which  fixes  the  price  and  ob- 
ligates the  purchaser  to  pay  the  same,  but  expressly  provides  that  title 
shall  remain  in  the  seller  until  such  payment,  except  as  to  such  as  is 
resold,  the  proceeds  of  which  shall  at  once  become  the  property  of  the 
seller,  is  one  of  conditional,  and  not  of  absolute,  sale;  and  its  character 
is  not  changed  by  a  provision  that  in  case  of  default  the  seller  may  re- 
take possession  of  all  the  property  unsold  and  the  proceeds  of  that  sold, 
and  that  the  latter  shall  be  reduced  to  cash  and  applied  on  the  purchas- 
er's indebtedness ;  any  surplus  being  paid  to  the  purchaser. 

2.  Same. 

The  taking  of  notes  and  collateral  security  for  the  purchase  price  of 
property  sold  under  a  contract  of  conditional  sale  does  not  affect  such 
feature  of  the  contract 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  43,  Sales,  S  1413.] 

3.  Samk— Pbopebtt  Held  Under  Conditional  Sale— Reclamation  bt  Sell- 

er. 

Property  held  by  a  bankrupt  in  Minnesota  under  a  contract  of  condi- 
tional sale,  although  unrecorded,  may  be  reclaimed  by  the  seller;  the 
failure  to  record  rendering  the  contract  voidable  under  the  state  statute 
only  as  against  lien  creditors. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  43,  Sales,  f  1353.] 
# 

Appeal  from  the  District  Court  of  the  United  States  for  District  of 
Minnesota. 

George  S.  Grimes  (George  W.  Buffington,  on  the  brief),  for  ap- 
pellant. 

N.  H.  Chase  (M.  H.  Boutelle,  on  the  brief),  for  appellees. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
W.  H.  MUNGER,  District  Judge. 
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W.  H.  MUNGER,  District  Judge.  This  is  an  app^l  from  a  judg- 
ment of  the  District  Court,  affirming  the  order  and  findings  of  the 
referee  in  bankruptcy.  By  the  facts  as  shown  it  appears  that  the 
Western  Implement  Company,  a  corporation,  and  the  Monitor  Drill 
Company,  a  corporation,  in  January,  1906,  entered  into  two  certain 
contracts,  by  the  terms  of  which  the  Monitor  Drill  Company,  desig- 
nated the  first  party,  agreed  to  sell  to  the  Western  Implement  Com- 
pany, designated  the  second  party,  certain  agricultural  implements  at 
certain  prices,  to  be  delivered  f .  o.  b.  at  its  factory  in  St.  Louis  Park, 
Minn.  Provisions  in  each  of  said  contracts,  appearing  in  the  follow- 
ing order,  and  the  only  ones  necessary  to  be  considered  for  the  proper 
determination  of  the  case,  were  as  follows : 

"Terms:  Party  of  the  second  part  agrees  to  settle  with  party  of  the  first 
part  for  all  goods  purchased  under  this  contract,  on  or  before  June  1,  1906, 
as  follows:    ♦    ♦    ♦ 

"Fourth.  Settlement  for  each  and  all. machines  sold  by  party  of  second 
part  shall  be  made  at  or  before  delivery,  either  by  cash  or  the  purchaser's 
note,  secured  by  chattel  mortgage  covering  the  property  sold,  and  other  per- 
sonal property  of  equal  value,  if  possible,  which  notes  and  chattel  mortgages 
shall  be  taken  upon  blanks  to  be  furnished  party  of  the  second  pirty  by  party  of 
the  first  part,  and  at  said  settlement  time  party  of  the  second  part  shall  pay 
to  party  of  first  part  the  proceeds  of  such  sales  made  for  cash  !n  cash,  and 
shall  be  entitled  to  the  discount  above  mentioned  therefor,  and  party  of  second 
part  shall  at  said  settlement  time  turn  over  and  deliver  to  party  of  first  ijart 
each  and  all  said  notes  and  chattel  mortgages  securing  the  same,  taken  in  set- 
tlement for  machines  sold  by  party  of  second  part  as  collateral  security  to  the 
note  of  party  of  second  part,  and  party  of  second  part  shall  also,  at  said  set- 
tlement time,  give  party  of  first  part  a  special  conditional  sale  agreement, 
covering  unsold  machines  at  each  of  its  local  places  of  business.    •    ♦    ♦ 

"Conditions.  It  is  specifically  understood  and  agreed  that  the  title  to  each, 
every,  any,  and  all  machines  and  parts  thereof,  delivered  to  party  of  the 
second  part  under  the  terms  of  this  contract,  is  in  and  shall  continue  to  re- 
main in  the  party  of  the  first  until  it  shall  receive  full  payment  in  cash 
therefor ;  that  if  party  of  second  part  resells  any  of  said  machines,  or  parts 
thereof,  then  the  full  proceeds  thereof,  be  such  proceeds  book  accounts,  note^ 
or  cash,  or  other  personal  or  real  property,  shall,  in  lieu  of  such  machines  or 
parts  thereof  so  sold,  inunediately  be,  become,  and  remain  the  sole  and  exclu- 
sive property  of  party  of  the  first  part  until  the  full  indebt^ness  of  party  of 
second  part  to  party  of  first  part  is  paid  in  cash.  And  until  such  indebtedness 
of  party  of  the  second  part  shall  be  paid  in  full  to  party  of  the  first  part,  and 
until  said  proceeds  and  the  whole  thereof  have  been  actually  delivered  to  party 
of  the  first  part,  the  possession  and  control  thereof  by  party  of  the  second  part 
shall  be  that  of  a  trustee  for  the  use  and  benefit  of  the  party  of  the  first  part, 
and  not  otherwise.    ♦    ♦    ♦ 

"Default.  If  party  of  second  part  fails,  refuses,  or  neglects  to  make  due 
and  prompt  settlement,  or  performs  or  permits  a  breach  of  this  contract  in 
any  respect,  or  if  party  of  first  part  receives  information  concerning  party  of 
second  part  derogatory  to  his  credit,  financial  standing,  or  reputation,  and 
upon  the  termination  of  this  contract,  through  the  lapse  of  time  or  otherwise, 
party  of  the  first  part  may  demand  and  shall  be  entitled  to  receive  forth- 
with from  party  of  second  part  the  i)Osse8Sion  of  all  machines  and  parts 
thereof,  and  extras  and  repairs,  and  all  proceeds,  of  whatsoever  nature,  or 
kind,  from  the  resale  by  party  of  second  part  of  any  machines  or  parts  there- 
of by  him  received  under  this  contract,  without  reimbursing  party  of  the  sec- 
ond part  for  any  claim  for  storage,  handling,  freight,  express,  Insurance,  or 
any  other  charge,  of  whatsoever  nature  or  kind.  Party  of  first  part  in  such 
case  shall  reduce  such  proceeds  to  cash  and  apply  the  same,  afrer  deducting 
actual  expenses  in  so  doing,  to  the  payment  of  the  indebtedness  due  it  from 
the  party  of  the  second  part,  and  shall  deliver  the  surplus,  If  any,  to  party 
of  the  second  part"    . 
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and  showed  that  the  first  party  had  delivered  to  second  party,  under 
the  contracts,  goods  to  the  value  of  $15,653.07.  At  said  settlement 
second  party  paid  first  party  $2,048.92  in  cash,  being  the  cash  receiv- 
ed from  the  'sale  of  goods.  At  the  same  time  second  party  executed 
to  first  party  four  promissory  notes— one  for  $4,787.15,  one  for  $2,- 
456  (which  notes  represented  goods  sold  by  second  party  on  credit),* 
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sion  in  the  contracts  in  question  above  quoted  under  the  title  "De- 
fault" were  eliminated,  the  contracts  might,  under  the  decision  of 
this  court,  constitute  conditional  sales.  It  is  claimed,  however,  on  the 
part  of  the  trijstee,  that  such  provision  in  the  contracts  qualifies  the 
other  provision  quoted  under  the  head  "Conditions,"  so  that  by  con- 
struing the  two  provisions  together  the  contracts  were  not  of  condi- 
tional sale  only,  but  constituted  an  absolute  sale,  giving  to  the  vendor 
only  an  equitable  lien.  The  portion  of  the  contract  above  quoted  under 
the  heading  "Conditions"  is  clear,  specific,  and  unambiguous  to  the 
effect  that  the  title  to  the  property  shall  remain  in  vendor  until  fully 
paid  for,  and  evidences  clearly  a  cpntract  of  conditional  sale  only. 
The  portion  of  the  contracts  quoted  under  the  heading  "Default," 
which  authorizes  the  vendor  under  certain  conditions  to  retake  pos- 
session of  the  unsold  portion  of  the  property,  in  no  way  qualifies  the 
conditional  sale  ^feature  of  the  contract.  The  taking  of  the  notes  for 
the  purchase  price,  and  the  taking  of  collateral  security,  did  not  in 
any  way  qualify  the  conditional  sale  features  of  the  contracts.  This 
was  expressly  held  in  Bierce  v.  Hutchings,  205  U.  S.  340,  27  Sup.  Ct 
524,  61  L.  Ed.  828. 

The  provision  authorizing  the  vendor  to  take  possession  of  pro- 
ceeds of  whatever  nature  derived  from  the  sale  of  the  portion  of  said 
property  sold  by  said  party  of  the  second  part,  and  reduce  such  pro- 
ceeds to  cash,  and  apply  the  same]  after  deducting  the  eSxpenses  of 
so  doing,  to  the  indebtedness  due  from  the  party  of  the  second  part, 
and  deliver  the  surplus,  if  any,  to  second  party,  does  not  qualify  in 
any  respect  the  title  to  the  portion  of  such  property  remaining  unsold. 
This  is  fully  established  in  Harkness  v.  Russell,  118  U.  S.  663,  7  Sup. 
Ct.  51,  30  L.  Ed.  285,  and  Bierce  v.  Hutchings,  supra.  If  the  taking 
of  such  collateral  security  did  not  destroy  or  qualify  the  conditional 
sale  feature,  of  the  contracts,  as  was  said  in  the  last-cited  case,  then 
we  fail  to  perceive  how  the  converting  into  cash  of  the  securities  ob- 
tained upon  sales  and  applying  the  same  upon  the  notes  of  second 
party  would  have  such  effect.  ' 

It  is  to  be  borne  in  mind  that  the  contracts  before  us  do  not  pro- 
vide that  the  portion  of  the  property  remaining  unsold,  if  retaken  by 
the  party  of  the  first  part,  shall  be  sold  and  the  proceeds  applied  upon 
the  notes  given  by  the  second  party.  There  is  no  provision  in  the 
contracts  requiring  the  first  party  to  make  a  sale  or  other  disposal  of 
the  portion  of  the  property  remaining  unsold  which  it  should  retake. 
But  it  is  urged  that  the  effect  of  the  settlement  in  August  was  a  nova- 
tion of  contract.  Such  contention  has  no  force,  as  it  was  provided 
in  the  contract  that  a  settlement  should  be  had  and  notes  given  as  was 
done.  It  would  only  be  natural  for  the  parties,  even  when  the  sale 
was  conditional,  to  provide  that  at  the  close  of  the  sale  seasqn  a  set- 
tlement should  be  made  and  an  account  taken  to  determine  what  por- 
tion of  the  goods  had  been  sold  by  second  party  and  an  adjustment 
made  with  respect  thereto. 

It  is  true  this  settlement  was  not  made  on  or  before  June  1st,  as 
stipulated  in  the  contracts,  but  was  made  August  25th  following,  and 
that  at  such  settlement  a  special  conditional  sale  agreement,  covering 
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unsold  machines,  was  not  given  as  stipulated ;  but  in  view  of  the  clear, 
specific,  and  unambiguous  terms  of  the  provision  headed  "Conditions," 
we  think  neither  of  these  matters  operated  to  take  from  the  original 
contract  the  characteristics  of  a  conditional  sale,  so  clearly  stamped 
upon  it  by  that  provision.  Parties  may  modify  parts  of  a  contract 
without  affecting  the  remainder. 

It  was  alleged  in  the  answer  of  the  trustees  that  they  were  in- 
formed and  believed  that  at  the  time  said  contracts  were  executed 
it  was  understood  and  agreed  by  the  parties  thereto  that  the  same 
should  have  no  force  and  effect  except  in  the  event  of  tlie  financial 
embarrassment,  insolvency,  or  bankruptcy  of  second  party,  in  which 
latter  event  it  was  understood  and  agreed  that  the  first  party  (peti- 
tioner) should  claim  said  merchandise,  or  the  proceeds  thereof,  under 
the  purported  claim  of  title  evidenced  by  said  agreements.  Of  this 
contention  that  the  contracts  were  tainted  with  fraud,  no  allusion 
has  been  made  in  the  briefs,  and  we  would  be  warranted  in  conclud- 
ing that  the  same  was  abandoned;  but  we  have  carefully  examined 
the  evidence  and  record,  and  think  the  contention  not  tenable.  The 
contracts  being  conditional  sales,  the  failure  to  properly  acknowledge 
and  record  them  is  not  fatal,  because  the  state  recording  statutes 
render  such  agreements  voidable  only  against  creditors  who  have  a 
lien  on  the  property,  and  here  no  creditor  had  a  lien  prior  to  the  bank- 
ruptcy proceedings 

It  follows  that  the  decree  of  the  District  Court  must  be  reversed, 
with  directions  to  set  aside  the  order  of  the. referee  and  to  direct  the 
trustees  to  surrender  to  the  Monitor  Drill  Company  the  property  in 
question. 


HEROIiD  y.  KAHN  et  al. 

(Circuit  Ck>urt  of  Appeals,  Third  Circuit    May  6,  100&) 

No.  49. 

For  former  opinion,  see  159  Fed.  608, 

PER  CURIAM.  We  have  considered  the  petition  of  the  defend- 
ants in  error  in  which  they  ask  that  the  judgment  of  this  court  in  the 
above  case  shall  "be  amended  by  adding  thereto  after  the  words  *is 
hereby  affirmed'  the  words  'with  interest  until  paid  at  the  same  rate 
per  annum  that  similar  judgments  bear  in  the  courts  of  the  state  of 
New  Jersey,  and  that  the  said  Circuit  Court  re-enter  said  judgment 
for  the  said  plaintiffs  de  novo  for  the  amount  of  said  original  judg- 
ment, together  with  interest  thereon  at  the  rate  of  6  per  cent,  per  an- 
num from  the  11th  day  of  December,  1906,  down  to  the  date  of  re- 
entry of  said  judgment.' " 

We  are  of  opinion  that  the  petitioners  are  entitled  to  the  interest 
which  they  claim,  and  as  the  United  States  district  attorney  accepted 
service  of  the  petition  upon  May  4,  1908,  and  it  was  filed  two  days 
thereafter,  and  as  no  answer  has  been  made  thereto,  we  deem  it  prop- 
er to  make,  and  accordingly  do  make,  the  following  order : 
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with  tlie  petition  of  the  defendants  in  error,  filed  May  6,  1908, 


HARTFORD  et  al.  T.  HOLLANDER  et  at 

(Circuit  Court  of  Appeals,  Second  Circuit  August  25,  lOOa) 

No.  239. 

Patents— Infringement— Shook  Absobbeb  fob  Spbiwg  Vehicles. 

The  Truffault  reiasue  patents  No.  12,437  (original  No.  695,508),  for  a 
frlctional  retarding  means  for  spring  vehicles,  and  No.  12,399  (original 
No.  743.005),  for  an  anti-vlbratlou  device  for  yehideSp  both  held  valid 
and  infringed.  ^ 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

For  opinion  below,  see  158  Fed.  103. 

Dunn  &  Turk  (Thomas  W.  Bakewell,  Arthur  J.  Baldwin,  and  Clif- 
ford E.  Dunn,  of  counsel),  for  appellants. 

Before  COXE,  WARD,  and  NO  YES,  Circuit  Judges. 

PER  CURIAM.  This  is  a  suit  for  the  alleged  infringement  of 
reissue  letters  patent  Nos.  12,437  and  12,399,  issued  January  16. 
1906,  and  November  7,  1905,  respectively,  to  J.  M.  M.  Truffault, 
assignee  of  the  complainants.  The  first  patent  is  for  frictional  re- 
tarding means  for  spfing  vehicles;  the  second,  for  anti-vibration  de- 
vices for  vehicles.  Infringement  of  complainant's  trade-mark  "Shock 
Absorber"  and  unfair  competition  are  also  charged.  The  Circuit 
Court  found  that  the  first-mentioned  reissue  patent  was  invalid,  and 
that  the  charges  of  unfair  competition  and  trade-mark  infringement 
were  without  merit,  and  dismissed  the  bill. 

Upon  this  appeal  the  appellant  only  has  appeared.  Being,  therefore, 
without  the  benefits  accruing  from  a  presentation  of  both  sides  of 
the  case,  we  deem  it  advisable  only  to  consider  the  particular  grounds 
upon  which  the  Circuit  Court  acted,  and  shall  not  consider  ourselves 
precluded  from  examining  anew  other  questions  and  reaching  a  dif- 
ferent conclusion  should  another  case  be  fully  presented.  Infringe- 
ment of  the  first  patent  in  suit  by  the  defendants'  device  is  obvious, 
and  the  patent,  in  the  absence  of  anything  urged  to  the  contrary,  ap- 
pears to  be  valid  unless  the  reasons  stated  by  the  Circuit  Court  es- 
tablish invalidity. 

The  original  patent  of  which  the  first  patent  in  suit  is  a  reissue  was 
granted  in  1902.  In  this  patent  the  first  two  claims  are  the  broadest, 
covering  the  combination  with  the  spring  of  a  vehicle  of  nonpneumatic 
frictional  means  for  producing  a  retarding  effect  upon  its  movement 
These  claims  were  comprehensive  enough  to  cover  friction  'in  any 
form  other  than  pneumatic  in  which  it  might  be  applied  in  retarding 
spring  action.     The  specifications  with  the  accompanying  drawings 


Digitized  by 


Google 


(1)  A  rod  provided  with  a  piston,  the  circumference  of  which  en- 
gaged the  interior  of  a  portion  of  the  tricycle  frame  in  which  com- 
pression springs  arranged  to  act  as  springs  for  the  tricycle  were  lo- 
cated. The  friction  between  the  piston  and  the  interior  of  the  frame 
tended  to  retard  the  action  of  the  springs. 

(2)  Upwardly  extending  arms  carrying  friction  pads  were  attached 
to  the  fork  of  the  tricycle  and  gripped  the  frame  above,  "thus  also 
aiding  by  friction  to  retard  the  upward  movement  of  the  wheel  with 
a  yielding  resistance." 

(3)  A  movable  connection  between  the  frame  and  the  running  gear 
of  the  tricycle  also  furnished  a  frictional  means  for  retarding  the 
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and  by  varying  details  of  mechanism. 

(2)  The  specifications  state  that  the  invention  is  particularly  for 
use  upon  motor  cars  where  it  is  obvious  that  only  the  rotating  form 
could  be  employed. 

(3)  The  sixth  claim  of  the  patent  covers  specifically  the  rotating 
device  and  the  first  two  claims  are  broad  enough  to  cover  such  form. 

It  follows,  therefore,  in  our  opinion  that  the  reissue  of  the  first  patent 
is  not  invalid  upon  the  ground  stated  by  the  Circuit  Court,  and,  as  we 
find  infringement,  the  decree  must  be  reversed.  The  second  patent 
in  suit  IS  not  open  to  the  objections  already  considered  as  a  reissue 
patent,  and  is  not  referred  to  in  the  opinion  of  the  Circuit  Court. 
Nothing*  is  urged  here  to  show  the  invalidity  of  such  patent  and  in- 
fringement seems  clear.  From  an  examination  of  the  record  we  think 
the  second  patent  valid  and  infringed,  but  in  so  ruling  shall,  as  already 
stated,  consider  ourselves  free  to  reach  a  diflFerent  conclusion  should 
another  case  arise  in  which  the  defenses  are  fully  presented. 

The  decision  of  the  Circuit  Court  with  respect  to  the  claims  of  unfair 
competition  and  trade-mark  infringement  was  correct. 

The  decree  of  the  Circuit  Court  is  reversed,  with  costs,  and  the  cause 
is  remanded,  with  instructions  to  enter  a  decree  in  favor  of  the  com- 
plainant with  respect  to  both  patents  in  suit  for  an  injunction,  ac- 
counting, and  costs. 


LEWIS  BLIND  STTTCH  MACH.  00.  v.  PREMIUM  MFG.  C50. 

(Circuit  Ck>urt  of  Appeals,  Eighth  Circuit    August  21«  1Q08.) 

No.  2325. 
Patents— Double  Use. 

The  application  of  a  device  to  a  new  use,  that  is  so  closely  r^ated  to  a 
prior  one  that  the  applicability  of  the  device  to  the  new  use  would  occur 
to  a  person  of  ordinary  mechanical  skill,  is  only  a  case  of  double  use, 
and  does  not  involve  invention. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  88,  Patents,  %%  16,  17, 
31,  32.] 

Same— Monopoly  Not  Affected  by  Nonusbb. 

A  patentee  is  under  no  obligation,  during  the  life  of  his  monopoly, 
to  use  or  place  upon  the  market  a  device  or  machine  embodying  his  In- 
vention. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  38,  Patents,  S  268.] 

Same— Equivalents. 

A  patent  for  an  invention,  which  is  neither  primary  nor  a  slight  im- 
pro\'ement  on  the  prior  art,  but  possesses  substantial  patentaible  novelty, 
covers  a  reasonable  range  of  equivalents. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  38,  Patents,  H  24,  43.1 

Same— Interpbetation. 

In  interpreting  the  claims  of  a  patent,  proper  regard  should  be  had  to 
the  natiural  import  of  the  terms  in  question,  the  context  and  the  speci- 
fication. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  38,  Patents,  S  241.] 
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It  was  adapted  to  sewing  -welts  or  hems  upon  hosiery,  underwear, 
and  other  knit  goods,  but  .the  stitching  done  by  it  not  infrequently 
penetrated  to  the  other  side  of  the  gocxis,  and  it  also  produced  such 
a  groove,  or  drawing  of  the  material,  along  the  line  of  sewing  as  to 
make  the  seam  quite  noticeable  on  the  fair  side.  These  objections, 
although  not  of  much  importance  as  respects  undergarments,  were 
sufficient  to  prevent  the  use  of  the  machine  in  making  outer  garments. 
Another  machine,  designed  to  be  used  in  sewing  flexible  cloth,  but 
not  shown  to  have  been  ever  actually  so  used,  was  that  of  Hoffman 
and  Meyers,  covered  by  letters  patent  No.  207,035.  But  it  was  not 
adapted  to  blind  stitching  garments  in  which  there  are  occasional  cross- 
seams,  as  in  trousers'  bottoms;  for  its  construction  and  adjustment 
were  such  that,  when  any  such  increased  thickness  in  the  material  was 
encountered,  the  outer  layer — that  is,  the  one  in  which  the  stitching  is 
to  be  blind — would  move  away  from  the  path  of  the  needle,  and  would 
not  be  caught  by  the  stitches.  Still  another  machine  is  said  by  the  de- 
fendant to  have  been  used  by  one  Gammons  in  successfully  blind 
stitching  hosiery,  trousers*  bottoms,  and  the  like,  before  the  date  of 
Lewis'  invention,  but  the  evidence  thereof  is  of  such  a  character  that, 
when  it  is  considered  that  Gammons,  a  year  or  so  thereafter,  applied 
for  and  obtained  letters  patent  covering  his  machine,  without  disclos- 
ing or  claiming  its  applicability  to  such  work,  we  feel  constrained  to 
hold  that  this  alleged  prior  use  is  not  established  with  the  requisite 
certainty.  The  Barbed  Wire  Patent,  143  U.  S.  275,  12  Sup.  Ct.  450, 
36  L.  Ed.  161;  Deering  y.  Winona  Harvester  Works,  155  U.  S.  286, 
15  Sup.  Ct.  118,  39  L.  Ed.  153.  Besides,  the  Gammons  machine,  like 
that  of  Hoffman  and  Meyers,  belongs  to  the  class  in  which  the  con- 
struction and  adjustment  are  such  that  they  will  not  do  satisfactory 
work  over  cross-seams.  While  fully  recognizing  that  the  earlier 
machines  and  patents  show  a  steady  and  marked  progress  in  the  art 
of  blind  stitching  by  machinery,  we  are  yet  of  opinion  that  Lewis  was 
the  first  to  devise  a  machine  capable  of  doing  satisfactory  work  upon 
the  more  flexible  and  thinner  fabrics,  and  of  successfully  overcoming 
the  obstacles  presented  by  cross-seams  and  like  inequalities  in  the 
thickness  of  the  material  operated  upon.  In  point  of  result,  these  are 
the  distinguishing  features  of  the  improvements  covered  by  his  first 
letters  patent.    He  says  in  the  specification : 

"The  object  of  my  Invention  Is  to  pirovide  a  blind  stitching  machine  which 
will  work  properly  on  any  kind  of  cloth  on  which  blind  stitching  can  be  done 
by  hand,  and  which  shall  be  simple  of  construction,  and  not  liable  to  get  out 
of  order.  My  Invention  consists  in  the  combina1;ion,  with  a  suitable  stitch 
forming  mechanism,  of  a  normally  stationary  back  guide — ^i.  e.,  a  guide  on  the 
back  or  opposite  side  of  the  doth  from  that  which  the  needle  enters — and 
means  of  holding  the  work  up  to  said  guide,  and  in  various  other  novel  fea- 
tures and  details  of  construction  all  of  which  are  described  in  the  following 
specification  and  pointed  out  in  the  claims  affixed  hereto."  •^ 

And  again: 

"The  (back)  guide  48  is  cylindrical  in  form  and  slightly  tapering,  so  as  to 
form  a  stretching  device  for  the  work.    •    •    ♦    The  needle  85  is  formed,  as 
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It  is  objected  that  no  machine,  conforming  to  the  specification  ot 
the  first  patent,  was  ever  used  or  placed  upon  the  market  by  Lewis 
or  the  complainant,  the  fact  being  that  compFainant's  commercial  ma- 
chine embodies  some  of  the  features  of  each  of  several  of  Lewis* 
patents  and  pending  applications.  But  that  this  objection  is  not  ten- 
able is  made  perfectly  plain  in  the  recent  decision  in  Continental  Pa- 
per Bag  Co.  V.  Eastern  Paper  Bag  Co.,  210  U.  S.  405,  28.  Sup.  Ct 
748.  52  L.  Ed.  1122.  where  it  is  held,  following  prior  decisions,  that, 
during  the  life  of  his  monopoly,  a  patentee  is  under  no  obligation  to 
use  or  place  upon  the  market  a  device  or  machine  embodying  his  in- 
vention. 

The  question  of  infringement  turns  upon  the  character  of  Lewis' 
invention.  We  regard  it  as  neither  primary  nor  a  sHght  improve- 
ment on  the  prior  art,  but  as  possessing  enough  of  patentable  novel- 
ty to  command  a  reasonable  range  of  equivalents.  The  defendant's 
machine  embodies  every  element  or  its  equivalent,  of  the  claims 
which  we  sustain,  and  accomplishes  substantially  the  same  result  in 
substantially  the  same  way.  Probably  there  would  be  no  infringe- 
ment, if  it  fully  conformed  to  the  specification  of  the  Dearborn  pat- 
ent No.  679,553,  but  it  does  not,  and  it  is  because  of  this  that  it 
accomplishes  substantially  the  same  result  as  the  Lewis  invention. 
The  specification  of  the  Dearborn  patent  does  not  call  for  mechan- 
ism adapted  to  so  hold  the  moving  cloth  that  the  outer  layer,  in 
which  the  stitching  is  to  be  blind,  will  have  a  fixed  and  continuous  re- 
lation to  the  needle  path,  but  calls  for  a  back  guide  yieldingly  sup- 
ported by  a  coil  spring,  so  that  it  will  automatically  move  backward 
to  accommodate  any  increased  thickness  of  the  material  incident  to 
cross-seams.  As  this  movement  would  permit  the  outer  layer  of 
cloth,  which  is  next  to  the  guide,  to  move  away  from  the  path  of  the 
needle,  thereby  preventing  the  stitches  from  catching  therein,  the  man- 
ufacturer, as  is  shown  by  the  machines  produced  in  evidence,  resorts 
to  the  expedient  of  making  the  supporting  spring  so  strong  and  un- 
yielding that  the  guide  is  not  affected  by  cross-seams,  but  remains 
normally  stationary,  any  increased  thickness  of  the  material  being  ac- 
commodated by  an  opening  in  the  presser  foot,  which,  with  that 
feature  in  its  construction,  is  the  equivalent  of  Lewis'  means  of  hold- 
ing the  work  in  position  around  the  guide.  There  is  also  a  markeil 
difference  in  form  between  defendant's  back  guide  and  that  of  Lewis ; 
but  as .  both  operate  to  guide  and  stretch  the  goods  preparatory  to 
the  stitching,  and  as  defendant's  guide  is  appreciably  rounded,  both 
in  the  direction  of  the  feed  and  transversely  thereto,  we  think  this 
difference  is  not  enough  to  destroy  the  equivalence  or  to  avoid  in- 
fringement of  such  of  Lewis'  claims  as  are  limited  to  a  guide  having 
Its  face  rounded  transversely  to  the  direction  of  the  feed,  or  having 
a  rounded  tapering  face. 

We  now  come  to  the  second  patent.  It  is  later  than  the  Dearborn 
patent,  in  measurable  accordance  with  which  defendant's  machine 
is  made,  but  that  fact  is  immaterial,  because  in  respect  of  the  matter 
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now  to  be  considered,  defendants  machine  does  not  conform  to  the 
Dearborn  patent.  Two  claims  are  said  to  be  infringed,  but  they  are 
so  nearly  alike  that  we  need  refer  only  to  the  one>  which  reads : 

**2.  In  a  sewing  machine  a  back  guide,  around  which  the  goods  are  adapted 
to  be  held,  a  needle  co-operating  with  said  back  guide,  means  for  reciprocating 
said  needle  longitudinally  and  means  for  causing  said  needle  to  recede  lateral- 
ly from  said  back  guide  after  Its  point  has  entered  the  material." 

It  is  not  questioned  that  defendant's  machine  embodies  all  the 
elements  of  Uiis  combination,  save  the  last,  but  it  is  insisted  that 
that  element  is  omitted.  Of  course,  if  that  be  true,  there  is  no  in- 
fringement. The  defendant's  needle  is  slightly  inclined,  and  the 
path  in  which  its  point  reciprocates  past  the  back  guide  is  nearer 
thereto  than  is  the  like  path  of  its  shaft.  As  the  needle  passes  the 
guide,  the  distance  between  them  slightly  increases  from  the  point 
to  the  other  end  of  the  needle;  the  purpose  in  this  being  to  avoid 
any  wedging  or  cutting  of  the  goods  between  the  guide  and  the  body 
of  the  needle.  The  reciprocation  of  the  needle  is  longitudinal,  no 
lateral  motion  being  imparted  to  it  in  any  way.  So  the  question 
arises,  does  such  a  machine  embody  means  for  causing  the  needle 
to  recede  laterally  from  the  guide,  within  the  meaning  of  the  claim? 
We  think  the  answer  must  be  in  tiie  negative,  and  for  these  reasons : 
First,  it  requires  some  straining  of  terms  to  speak  of  defendant's 
needle  as  receding  laterally  from  the  guide,  the  natural  import  of 
such  words  being  that  the  needle  is  moved  sidewise,  which  is  not 
the  case  with  defendant's  needle.  Second,  the  connection  in  which 
the  word  "means"  is  used  in  describing  this  element  of  the  com- 
bination, and  also  the  preceding  one,  indicates  that  it  has  a  similar 
meaning  in  both,  and  refers  to  some  mechanism  other  than  the  needle, 
the  latter  being  separately  specified  as  one  element.  Third,  the  spec- 
ification, to  which  reference  may.  be  had  for  the  purpose  of  ascertain- 
ing the  true  meaning  of  the  claim  (O.  H.  Jewell  Filter  Co.  v.  Jack- 
son, 72  C.  C.  A.  304,  140  Fed.  340),  shows  beyond  any  question  that 
the  words  "recede  laterally"  and  "means"  are  used  with  the  meanings 
just  attributed  to  them;  that  is,  they  refer  to  a  sidewise  movement 
of  the  needle  and  to  operating  mechanism  whereby  that  movement 
is  produced.  It  follovys  that  deiendant's  machine  wholly  omits  one 
element  of  the  patented  combination,  and  hence  the  charge  of  in- 
fringement fails. 

We  come  then  to  the  third  patent,  three  claims  in  which  are  said 
to  be  infringed.    One  of  them  reads: 

**2.  In  a  sewing  machine  for  blind  stitching,  a  guide  for  the  goods  and  stitch 
forming  mechanism,  said  stitch  forming  mechanism  being  provided  with  a 
needle  Inclined  to  the  path  of  Its  reciprocation.'* 

And  in  the  specification  it  is  said  of  the  inclined  needle  in  this 
combination: 

"The  needle  49,  instead  of  l>etng  set  straight  in  the  needle  bar  29  In  the 
usual  manner,  Is  Inclined  forward  (that  Is,  slightly  toward  the  back  guide 
around  which  the  cloth  is  held),  as  shown  In  Figs.  1  and  15.  This  inclination 
of  the  needle  enables  the  point  of  the  needle  to  be  brought  close  to  the  back 
guide,  BO  as  to  pierce  very  thin  goods,  and  at  the  same  time  prevents  the  shaft 
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of  the  needle  from  chafing  against  the  back  guide,  which  would  tend  to  cut 
through  the  goods  and  allow  the  stitches  to  show." 

The  defendant  does  not  question  the  validity  of  this  claim,  but 
only  that  its  needle  is  so  inclined  as  to  sustain  the  charge  of  infringe- 
ment. Its  needle  is  curved  and  reciprocates  in  circular  paths,  while 
the  one  shown  in  Lewis'  drawings  reciprocates  in  straight  lines,  but 
that  a  curved  needle  may  be  given  such  an  inclination  as  to  enable 
its  point  to  be  brought  dose  to  the  back  guide,  so  as  to.  pierce  very 
thin  goods,  and  at  the  same  time  to  prevent  its  shaft  from  chafing 
against  the  guide  and  cutting  through  the  goods,  is  plainly  shown  in 
a  drawing  having  the  inclination  somewhat  exaggerated  for  purposes 
of  illustration,  which  we  here  reproduce  from  one  of  the  briefs: 


Diagrram  D 


There  is  some  difference  of  opinion  among  the  witnesses  as  to 
whether  or  not  defendant's  needle  is  so  inclined,  but  a  .careful  con- 
sideration of  the  evidence  bearing  thereon  fully  satisfies  us  that  it  is^ 
and  also  that  its  inclination  is  not  accidental,  or  the  result  of  straining 
in  use,  as  suggested  by  defendant,  but  is  produced  by  an  intentional 
construction  and  adjustment  of  the  lower  part  of  the  arm  carrying 
the  needle,  as  is  shown  by  other  machines  and  needle  arms  of  the 
same  manufacture  produced  in  evidence.  We  hold,  therefore,  that 
infringement  of  this  claim  is  established. 

Claims  8  and  9  of  this  patent  relate  to  an  entirely  different  sub- 
ject-matter, and  we  deem  it  sufficient  to  say  in  respect  of  them  that, 
if  they  can  be  regarded  as  possessing  patentable  novelty,  the  inter- 
pretation which  must  be  placed  upon  them,  in  view  of  the  prior  state 
of  the  art,  is  such  that  the  defendant's  machine  cannot  be  held  to  in- 
fringe either  of  them. 

The  decree  of  the  circuit  court  is  affirmed  as  to  claims  1,  3,  11  to 
17,  inclusive,  21  and  22  of  the  first  patent,  claims  1  and  2  of  the  sec- 
ond patent,  and  claini3  8  and  9  of  the  third  patent,  and  is  reversed 
as  to  claims  2,  4:,  18,  19,  and  20  of  the  first  patent,  and  claim  2  of 
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the  third  patent,  with  directions  to  enter  a  decree  for  complainant 
upon  the  claims  as  to  which  the  former  decree  is  reversed,  the 
complainant  to  recover  one-half  of  its  costs  in  this  court,  and  the 
decree  in  the  circuit  court  to  be  without  costs  in  that  court  to 
either  party  up  to  the  time  of  such  decree.  See  Ide  v.  Trorlicht, 
etc.,  Co.,  53  C.  C.  A.  341,  116  Fed.  137;  Fairbanks,  Morse  &  Co.  v. 
Stickney,  69  C.  C.  A.  209,  123  Fed.  79;  Johnson  v.  Foos  Mfg.  Co., 
72  C.  C.  A.  106,  141  Fed.  73. 


RIOHARJ>S  6t  al.  v.  MBISSNBB  et  al. 

(Circuit  Court,  W.  D.  Missouri.  September  11,  1908.) 

No.  2,954. 

1.  Patents— Suit  to  Obtaik  Patent— Ibsuks  and  Pboof. 

A  suit  under  Rev.  St  S  4916  (U.  S.  Comp.  St  1901,  p.  3392),  to  obtain 
the  Issuance  of  a  patent  to  complainant,  is  subject  to  the  ordinary  equity 
rule  that  the  evidence  must  be  relevant  to  the  issues  made  by  the  plead- 
ings, which  in  such  case  can  relate  only  to  complainant's  right  to  a 
patent,  and  he  is  not  entitled  to  Introduce  proof  to  defeat  defendant's 
right,  as  well  as  his  own,  by  showing  that  because  of  the  prior  state 
of  the  art  neither  party  was  entitled  to  a  patent 

2.  Same  —  Questions  of  Fact  —  Conolxtsiveness  of  Decision  of  Patent 

Office. 

The  decision  of  the  Patent  Office  and  the  Court  of  Appeals  of  the 
District  of  Columbia  in  interference  proceedings,  awarding  priority  of 
tnveutlon  to  one  of  two  applicants  for  a  patent,  is  controlling  as  to  such 
question  of  fact  as  between  such  parties  in  a  subsequent  suit  brought 
under  Rev.  St  §  4916  (U.  S.  Comp.  St  1901,  p.  3392),  unless  the  contrary 
Is  established  by  evidence  which  carries  thorough  conylctlon. 

In  Equity.    On  final  hearing. 
See  162  Fed.  486. 

E.  Hayward  Fairbanks,  Wm.  Steell  Jackson,  and  Gage,  Ladd  & 
Small,  for  complainants. 
Rector,  Hibben  &  Davis  and  Frank  Hagerman,  for  defendants. 

SMITH  McPHERSON,  District  Judge.  This  is  a  patent  case, 
wherein  both  Richards,  the  complainant,  and  Meissner,  the  defendant, 
claim  to  be  original  inventor,  and  entitled  to  the  patent.  The  Pneu- 
matic Tool  Company  is  an  assignee  of  complainant,  and  the  defendant 
Allen  is  the  Commissioner  of  Patents.  The  alleged  invention  is  of 
and  relating  to  pneumatic  hammers. 

Richards  filed  his  application  in  the  Patent  Office  December  24, 
1900,  and  Meissner  filed  his  application  six  weeks  before,  or  Novem- 
ber 12,  1900.  A  party  by  the  name  of  Clements  had  also  filed  his  ap- 
plication, but  by  reason  of  a  lack  of  diligence  was  dismissed  from 
the  proceedings  now  to  be  mentioned;  and  there  were  other  parties 
with  applications,  who  for  one  reason  and  another  were  dropped  out. 
Under  section  4904  of  the  Revised  Statutes  (U.  S.  Comp.  St.  1901, 
p.  3389)  interferences  were  declared,  and  the  matter  was  heard  before 
the  examiner  of  interferences  of  the  Patent  Office.  Much  evidence 
was  taken,  resulting  in  a  decision  by  that  officer  in  favor  of  Meissner. 
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The  case  was  then  carried  to  the  three  examiners  in  chief,  who  decided 
the  case  in  favor  of  Meissner.  Then  the  case  was  carried  to  the  Com- 
missioner of  Patents,  who  decided  the  case  in  favor  of  Meissner. 
Thereupon  the  case  was  taken  under  Act  Feb.  9,  1898,  c.  74,  27  Stat. 
434,  to  the  Court  of  Appeals  of  the  District  of  Columbia,  and  that 
court  decided  the  matter  in  favor  of  Meissner.  At  the  conclusion  of 
each  of  the  four  hearings  written  opinions  were  filed,  now  within  the 
record  in  this  case  in  this  court. 

Thereupon  a  bill  of  complaint  was  filed  in  this  court  under  section 
4915  of  the  Revised  Statutes,  which  provides  that,  when  a  patent  is 
refused  a  party  both  by  the  Patent  Office  and  the  Supreme  Court  of 
the  District  of  Columbia  (now  the  Court  of  Appeals),  the  applicant 
may  have  remedy  by  a  bill  in  equity;  the  question  being  whether  a 
patent  should  or  should  not  issue  to  complainant.  The  answer  is  to 
the  effect  that  Meissner  is  the  origfinal  inventor,  and  sets  forth  fully 
the  proceedings  in  the  Patent  Office  and  before  the  Court  of  Appeals. 
The  evidence,  which  is  voluminous,  has  been  taken,  and  the  case  is  now 
for  final  decree.  But  wholly  outside  of  the  pleadings  an  issue  has 
been  presented  for  decision,  and  it  will  first  be  considered. 

It  is  said  in  argument,  by  reason  of  evidence  taken  by  complainant 
in  rebuttal,  that  owing  to  the  prior  state  of  the  art  a  patent  should 
not  be  issued  to  either  Richards  or  Meissner.  It  is  now  contended,  in 
effect,  that  in  a  patent  case,  owing  to  the  interest  the  government  and 
the  people  have  in  the  subject-matter,  pleadings  are  not  necessary  to 
form  such  issues.  It  is  likewise  in  effect  contended  that  a  complain- 
ant, when  in  doubt  as  to  his  own  case,  can  destroy  the  case  of  defend- 
ant by  destroying  his  own  by  rebuttal  evidence ;  that  the  general  rule 
that  the  evidence  must  be  relevant  to  the  issues  is  said  to  not  apply  to 
a  case  under  section  4915  of  the  Revised  Statutes.  If  complainant  had 
grounded  his  bill  of  complaint  on  this  theory,  and  prayed  for  a  decree 
to  the  effect  that  the  hammer  was  not  patentable,  I  apprehend  that  all 
lawyers  would  agree  that  such  a  bill  would  be  vulnerable  to  a  demur- 
rer; and,  when  coupled  with  allegations  such  as  are  found  in  the  bill 
of  complaint  herein,  it  will  scarcely  be  said  that  such  a  bill  would  not 
be  multifarious. 

The  evidence  was  taken  in  rebuttal  over  defendants'  objections,  pur- 
suant to  an  order  of  Judge  Trieber.  The  writer  hereof  ordered  this 
evidence  stricken  out,  but  with  directions,  in  the  event  of  an  appeal, 
should  complainant  be  defeated,  of  having  the  evidence  sent  to  the 
appellate  court.  And  complainants'  counsel  still  insist  by  argument 
that  owing  to  other  patents,  and  particularly  the  English  patent  to 
Lake,  the  defendant  should  have  no  patent— in  other  words,  that  all  the 
litigation  before  the  Patent  Office  and  the  Court  of  Appeals  for  the 
District  of  Columbia  was  a  mere  academic  debate,  and  that  in  this 
court  such  shall  be  the  decree. 

Some  of  the  authorities  relied  on  by  complainants  will  be  noticed. 
Davis  V.  Garrett  (C.  C.)  152  Fed.  723,  was  on  an  application  for  a 
decree  pro  confesso,  and  the  court  ruled  that,  before  granting  a  de- 
cree, the  record  made  on  the  interference  proceedings  should  be 
exhibited.    Leslie  v.  Tracy  (C.  C.)  100  Fed.  475,  was  a  case  as  to  the 
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excuse  by  me  for  not  earlier  deciding  this  case,  owing  to  the  unneces- 
sary pages  I  have  been  required  to  read  and  the  labor  required  m 
separating  the  wheat  from  the  chaflE. 

The  evidence  before  the  Patent  Office  and  the  Court  of  Appeals  is 
in  the  record  of  this  court.  Additional  evidence  has  been  introduced, 
partly  of  the  character  of  that  above  noticed,  and  partly  of  a  cumula- 
tive character,  and  the  question  now  is  whether  the  results  shall  be 
changed  by  awarding  the  patent  to  Richards,  instead  of  to  Meissner. 
But  for  section  4915  of  the  Revised  Statutes  no  one  could  doubt  but 
that  the  decision  of  the  Court  of  Appeals  for  the  District  of  Columi 
bia  was  the  end  of  the  litigation,  because  that  court  had  jurisdiction 
of  the  subject-matter  and  of  the  parties  thereto,  who  with  their  privies 
are  now  before  this  court  litigating  the  same  questions  as  in  that 
court  litigated;  and  the  force  of  this  is  not  lessened  from  the  fact 
that  there  is  no  provision  for  an  appeal  from  that  court  to  the  Su- 
preme Court,  because  the  right  to  an  appeal  is  not  a  common-law  right, 
but  can  only  exist  when  expressly  conferred  by  statute,  so  that  the 
decision  of  the  District  of  Columbia  court  is  res  adjudicata,  except  as 
controlled  by  section  4916  of  the  Revised  Statutes.  And  that  the  bill 
in  equity  filed  herein  is  not  an  appeal  is  conceded  by  counsel  by  both 
parties — by  defendants'  counsel  by  contending  that  the  decree  by  the 
Court  of  Appeals  of  the  District  of  Columbia  is  either  in  effect  or 
practically  conclusive,  which  could  not  be  so  if  this  proceeding  is  an 
appeal ;  and  by  complainants'  counsel  by  insisting  that  the  records  and 
evidence  in  the  other  hearings  are  neither  material  nor  competent  in 
this  proceeding,  and  by  offering  evidence  as  if  the  case  were  for  the 
first  time  heard. 

It  is  a  rule  well-nigh  or  quite  universal  in  its  application  and  en- 
forcement that,  when  questions  of  fact  are  submitted  for  findings  to 
an  officer  or  tribunal,  such  findings  of  fact,  when  free  from  fraud, 
accident,  or  mistake,  are  conclusive,  and  cannot  be  modified  or  set 
aside  by  a  court,  provided  always  that  the  officer  or  tribunal  had  the 
statutory  authority  to  make  such  findings  pursuant  to  official  duties. 
All  the  profession  so  understand  the  rule,  and  the  cases  are  numerous 
and  within  the  reach  of  all  in  which  the  rule  has  been  enforced.  And 
this  rule  is  not  lessened  in  its  force  by  saying  "that  a  mistake,"  to 
defeat  such  findings  of  fact,  are  erroneous  or  mistaken  findings  of  fact. 
If  that  were  so,  then  the  rule  itself  would  not  exist,  because  it  can  be 
said,  and  will  be  said  in  all  cases  by  the  party  against  whom  such 
findings  were  made,  "were  and  are  erroneous."  The  end  of  litigjation 
is  never  satisfactory  to  the  defeated  party,  and  he  says  the  final  judg- 
ment was  a  "mistake."  But  the  word  "mistake"  means  as  the  same 
is  used  in  equity  jurisprudence. 

It  cannot  be  denied,  nor  is  it  earnestly  cofttended,  that  either  the 
Commissioner  of  Patents  or  any  of  his  subordinates,  or  the  Court  of 
Appeals,  erred  in  matters  of  law.  The  findings  of  fact  are  what  are 
complained  of,  and  they  are  sought  to  be  avoided  by  impeachments, 
cross-examinations,  and  distance  between  clients  and  attorneys;  and 
to  both  build  up  and  to  break  down  witnesses,  loss  of  memory,  as  well 
as  a  better  recollection,  the  greater  the  time,  are  presented  by  testi- 
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IS  entitled  to  weight,  however,  is  only  cumulative  to  rnac  wnicn  was 
in  the  other  proceeding ;  and  such  evidence,  some  of  which  is  worth- 
less, other  entitled  to  some  weight,  and  other  cumulative  to  facts 
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THE  CLAN  GRAHAM. 

ers  run  close  alongside  of  it.  The  side  plates  or  girders  are  three 
feet  in  width  on  the  top,  and  the  central  g^irders  two  feet  in  width. 
Other  plates  run  diagonally  across,  but  it  is  unnecessary  to  describe 
these  further.  Forward  of  the  forward  hatch  the  beams  are  decked 
over  with  permanent  decking  bolted  to  them.  The  space  between  the 
girders  abreast  the  forward  hatch  on  either  side  is  left  entirely  open 
and  without  decking  in  the  ship's  primary  construction.  On  the  mom-  . 
ing  of  the  accident  Rosh,  a  co-servant  of  the  libelant,  preceded  libel- 
ant down  the  hatchway,  taking  with  him  some  candles  handed  him  by 
Fred  Jorgenson,  the  foreman  of  Brown  &  McCabe.  Rosh  lighted  one 
of  the  candles,  and  placed  it  on  some  dunnage  l)ang  on  the  permanent 
deck,  and  gave  the  others  to  another  workman,  who  went  below  in 
the  hold.  Libelant  came  down  on  the  between-deck,  and  he  says  that 
he  walked  across  from  forward  of  the  hatch  into  the  starboard  wing 
of  the  ship,  reaching  a  point  nearfy  opposite  the  center  of  the  hatch, 
and  there  hung  up  his  coat,  and  made  his  way  back  again  to  near  the 
forward  end  of  the  hatch.  He  then  went  to  the  after  part  of  the 
hatch,,  where  workmen  were  putting  up  a  spar,  and  helped  them  to  pull 
up  and  tighten  a  rope.  Some  one  having  given  the  order,  he  left  the 
starboard  side  of  the  hatch,  near  the  corner  aft,  to  go  again  into  the 
wing,  but  forward,  for  a  spar,  and,  when  he  had  gone  a  little  way  only, 
he  stepped  on  a  board  or  plank,  which  tipped  with  his  weight  and  let 
him  through  the  .deck  into  the  hold  below,  causing  a  fracture  of  his 
leg,  and  other  injuries.  The  men  about  the  hatch  at  the  time  were 
engaged  in  arranging  a  chute  for  conducting  sacked  wheat  into  the 
hold  to  be  loaded.  Libelant  says  he  had  gone  three  or  four  feet  when 
the  plank  tipped  with  him,  and  locates  the  opening  through  which  he 
fell  starboard  and  opposite  near  the  center  of  the  hatch.  Other  wit- 
nesses who  saw  the  opening  frpm  below  after  the  accident  locate  it 
about  the  same  place.  The  lighted  candle  was  placed  on  the  pieces  of 
dunnage  about  4  feet  forward  of  the  hatch,  and  near  midway  between 
the  hatch  and  side  of  the  ship ;  thus  fixing  its  location  from  12  to  14 
feet  almost  directly  forward  of  the  place  through  which  libelant  fell. 
Libelant  further  testifies  that  the  dedcing  looked  to  be  solid ;  that  the 
between-decks  had  the  appearance  of  being  a  closed  hatch  ship  clear 
back  flush  with  the  ha'tch ;  and  that  he  did  not  know  that  the  ship  was 
open  deck  around  the  hatches,  otherwise,  he  was  apprised  that  the 
beams  were  open  abaft  the  hatch.  There  was  solid  footing  around 
the  hatch  on  the  sides  and  aft  for  the  width  and  space  of  18  incfies 
to  2  feet. 

Kerns,  a  witness  for  the  libelant,  testifies  that  there  was  a  floor  of 
planks  extending  from  the  side  of  the  hatch  into  the  starbeard  wing, 
but  that  there  was  dunnage  in  the  wing  also ;  that  later,  in  the  progress 
of  loading  the  ship,  these  planks  and  dunnage  were  all  removed;  and 
that  the  men  worked  right  up  through  between  the  beams.  Albert 
Rosh  relates  that  he  lit  the  candle  and  put  it  on  the  dunnage;  that 
there  was  a  good  deal  of  dunnage  in  the  wing  of  the  ship,  and  for  this 
he  could  not  tell  whether  the  ship  was  open  deck  or  not ;  that  the  solid 
deck  extended  back  to  the  forward  end  of  the  hatch,  and  because  of 
the  dunnage  he  could  not  tell  whether  it  extended  farther  or  not.  He 
further  relates  that  the  dunnage,  consisting  of  sticks  of  lumber  and 
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ot  tne  snip  up  towards  the  wmg,  made  one  pile.  Alter  iignting  tne 
candle,  and  placing  it  in  position  on  the  dunnage,  witness  went  into 
the  wing  of  the  ship,  walking  along  to  the  starboard,  but  forward  of 
the  hatch,  and  deposited  his  coat  and  hat  there,  and  returned  to  the 
hatch>yay.  In  making  his  way  over  and  back  he  stepped  over  planking, 
boards,  and  other  dunnage.  Other  witnesses  have  testified  relative  to 
the  decking  and  the  appearance  about  the  hatchway,  but  this  statement 
will  suffice  to  elucidate  the  situation  very  clearly,  and  in  one  aspect  of 
the  case  it  only  remains  to  apply  the  law  for  a  determination  of  the 
controversy. 

The  negligence  complained  of  is  in  not  providing  the  libelant  with  a 
safe  place  upon  which  to  walk  in  doing  his  work,  in  leaving  an  open- 
ing in  the  decks  uncovered,  and  in  failing  to  properly  light  the  between- 
decks,  or  to  notify  the  libelant  of  such  opening.  It  has  been  suggest- 
ed that  there  is  a  variance  between  the  allegations  of  the  libel  relative 
to  the  opening  and  the  proofs,  for  that  the^proofs  show  that  no  open- 
ing existed,  but  that  libelant  stepped  on  the  end  of  a  plank,  which  tip- 
ped up  with  him,  and  let  him  through  the  deck.  If,  however,  there  is 
any  variance,  I  am  disposed  to  treat  it  as  immaterial,  and  to  decide  the 
case  wholly  upon  its  merits.  In  order  for  the  libelant  to  succeed  on 
this  phase  of  the  controversy,  it  is  necessary  for  him  to  establish  some 
duty  which  the  respondent  owed  him,  and  a  neglect  of  that  duty  to  the 
libelant's  detriment.  The  ship  being  of  open  between-decks  construc- 
tion, certainly  respondent  did  not  owe  to  the  libelant  the  duty  of  laying 
down  solid  decking  between  the  hatchway  and  the  wing.  It  owed  no 
one  such  duty.  Longshoremen  know  very  well  what  it  is  to  work  in 
an  open  between-decks  ship,  and  they  do  not  expect  or  require  further 
protection  under  foot  than  is  ordinarily  to  be  found  in  a  ship  of  that 
construction.  So  that  I  say  it  was  not  incumbent  upon  the  Clan  Gra- 
ham, as  a  duty  owing  to  the  libelant,  to  lay  a  decking  between  the 
hatch  and  the  wing  abaft  the  front  end  of  the  hatch.  Libelant  con- 
tends, notwithstanding,  that  planking  was  laid  between  the  hatch  and 
the  wing,  so  as  to  give  it  the  appearance  of  a  solid  or  usual  deck- 
ing, and  the  libelant  was  misled  into  the  use  of  it;  that,  having  so 
covered  the  beams,  it  was  negligence  to  leave  the  opening.  Allowing 
that  the  allegations  of  negligence  are  resolvable  into  this  form,  they 
are  not  sustained  by  the  preponderance  of  the  evidence.  The  Clan 
Graham  would  not  be  permitted  to  lay  a  trap  for  workmen  about  its 
decks  by  giving  that  the  semblance  of  decking  which  in  reality  was 
not,  and,  having  misled  the  workmen,  repudiate  liability ;  but  it  is  quite 
probable  that  no  attempt  was  ever  made  to  plank  the  beams  over  in 
the  space  designated,  except  in  a  temporary  wajr  to  permit  of  its  use 
in  stowing  dunnage  for  the  time  being.  There  is  always  more  or  less 
dunnage  about  a  ship  of  that  kind,  and  in  cleaning  out  her  hold  for 
receiving  cargo  the  dunnage  is  casually  stowed  away,  and  shifted  from 
place  to  place,  until  its  further  use  is  required.  On  this  occasion  a 
good  deal  of  dunnage  was  stowed  in  that  wing  of  the  vessel.  Rosh 
found  it  there,  placed  his  candle  upon  a  piece  of  it,  and  stepped  over 
other  pieces  in  walking  to  the  wing  of  the  ship  to  deposit  his  coat  and 
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with  the  forward  end  of  the  hatch;  and  I  am  inclined  to  think  that 
libelant  took  almost  the  same  course  when  he  deposited  his  coat  in  the 
wing.  He  must  have  encountered  dunnage  then,  and  was  fully  aware 
of  its  presence.  When,  however,  he  started  to  get  the  spar,  he  stepped 
off  on  the  loose  planking,  which  in  itself  was  dunnage,  and  lost  his 
balance,  and  went  down.  There  was  no  occasion,  I  am  impressed,  for 
any  one  mis'.aking  the  temporary  planking  for  solid  decking  extend- 
ing back  to  that  point;  and,  when  the  libelant  stepped  out  in  that  di- 
rection, he  went  with  full  knowledge  that  he  was  passing  over  dun- 
nage stowed  upon  the  beams  of  the  ship.  There  was,  therefore,  no 
duty  neglected  on  the  part  of  the  Clan  Graham  in  not  providing  solid 
flooring  at  the  place  where  the  libelant  fell  through ;  nor  did  she  mis- 
lead the  libelant  into  a  dangerous  place  by  providing  a  decking  of 
the  semblance  of  the  permanent  deck  further  forward.  Hence  the 
respondent  is  not  chargeable  with  negligence  in  leaving  the  opening 
complained  of,  or  the  particular  plank  in  a  condition  that  it  tipped  up 
with  the  weight  of  the  libelant  when  he  stepped  upon  it. 

The  foregoing  conclusion  is  supported  by  the  case  of  The  Hadje 
(C.  C.)  50  Fed.  225,  where  it  was  held  that  it  was  not  negligence  to 
allow  the  between-deck  beams  of  the  vessel  to  be  uncovered  by  a  deck, 
or  to  use  such  beams  for  the  stowage  of  loose  planks  for  a  temporary 
purpose,  or  to  leave  the  ends  of  loose  deals  unsupported  at  the  place 
where  the  libelant  fell,  that  the  deals  were  not  so  placed  as  to  justify 
libelant  in  believing  that  he  was  proceeding  upon  a  deck,  and  that  the 
libelant  used  the  deals  for  a  purpose  for  which  they  were  not  intend- 
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pass  them  on  below.  Rosh  was  a  co-laborer  with  the  libelant,  and  the 
lighting  between  decks  was  a  matter  which  he  assumed  to  attend  to. 
He  was  handed  more  candles  than  he  used  in  that  locality,  sending  all 
but  one  of  them  below.  Thus  he  passed  judgment  upon  the  amount 
of  light  necessary  for  doing  the  temporary  work  at  the  hatch.  Fur- 
thermore, he  attended  to  placing  the  light,  and  presumably  considered 
it  advantageously  placed,  and  possessing  power  to  sufficiently  light  up 
the  surroundings  for  doing  the  temporary  work  in  hand.  It  was  a 
matter  of  his  judgment,  and  not  of  that  of  Brown  &  MpCabe,  or  of 
their  foreman.  The  custom  had  been  on  occasions  when  lights  were 
needed  for  the  foreman  to  furnish  the  men  with  candles.  They  could 
take  as  many  as  they  deemed  sufficient  to  light  the  surroundings  where- 
in they  were  called  upon  to  do  work,  and  it  was  left  entirely  to  their 
judgment  how  the  candles  were  to  be  placed  so  that  they  would  shed 
the  necessary  light  for  their  convenience  and  safety.  Th^re  was  there- 
fore no  duty  in  the  premises  cast  upon  Brown  &  McCabe  to  light  the 
surroundings  for  their  workmen  in  the  hold  of  the  ship.  It  was  only 
incumbent  upon  them  to  have  at  hand  sufficient  candles  to  light  the 
ship  where  needed,  so  that  the  workmen  at  their  will  could  get  them, 
and  as  many  as  their  judgment  suggested  were  necessary  for  their 
convenience,  and  safety.  This  Brown  &  McCabe  did,  and  Rosh  took  all 
the  candles  that  he  deemed  needful,  and  evidently  used  what  he  thought 
would  properly  light  the  between-decks  for  the  temporary  purposes 
desired.  If  there  was  fault  in  his  judgment.  Brown  &  McCabe  were 
not  responsible  for  it.  .In  that  particular  work  Rosh  was  a  co-servant 
with  the  libelant,  and  the  fellow-servant  doctrine,  whereby  the  master 
is  not  liable  for  the  negligent  actSj  of  one  fellow  servant  conducing  to 
the  injury  of  another,  applies.  So,  therefore,  Brown  &  McCabe  were 
not  rendered  liable  for  not  properly  lighting  the  between-decks. 

Furthermore,  tmder  the  evidence,  it  clearly  appears  that  Brown  & 
McCabe  were  independent  contractors  with  the  Clan  Graham  for  load- 
ing the  vessel.  Hence  the  Clan  Graham  was  also  not  responsible  for 
insufficient  lighting  of  the  between-decks,  and  incurred  no  liability  by 
reason  of  the  casualty.  It  has  been  determined  that  the  vessel  in  the 
first  instance  is  required  to  furnish  a  safe  place  in  which  the  work- 
men are  required  to  perform  their  services,  and  a  reasonably  safe  pas- 
sageway to  and  from  such  place,  but,  when  it  has  employed  an  inde- 
pendent contractor  to  load  and  stow  the  cargo,  and  has  turned  the  ship 
over  to  the  contractor  in  a  safe  condition,  then  it  is  relieved  of  any 
fault  that  may  arise  through  the  work  of  the  servants  of  the  con- 
tractor ;  the  rule  being  that  a  vessel  in  charge  of  stevedores  or  inde- 
pendent contractors  is  not  liable  in  admiralty  to  such  stevedores  or 
independent  contractors,  or  to  their  employes,  for  injuries,  unless  a 
contractual  relation  exists  between  the  vessel  and  the  person  injured, 
or  on  account  of  the  failure  on  the  part  of  the  owner,  or  those  in 
charge  of  the  navigation  of  the  vessel,  to  perform  maritime  duty  or 
obligation,  as  a  result  of  which  injuries  are  received.  The  Saranac 
(D.  C.)  132  Fed.  936.  To  the  same  purpose,  see  The  Auchenarden  (D. 
C.)  100  Fed.  895,  and  The  Thyra  (D.  C.)  114  Fed.  978.  See,  also, 
The  William  F.  Babcock  (D.  C.)  31  Fed.  418;  The  Theresina  (D.  C.) 
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These  considerations  lead  to  a  dismissal  of  the  libel,  and  such  will 
be  the  order  of  the  court 


PAOIPIO  POSTAL  TELEGRAPH-CABLE  CO  v.  OREGON  &  C.  E.  00.  et  al. 

(Circuit  Court,  D.  Oregon.    September  2>  1908.) 

No.  3,204.     . 

1.  Eminent  Domain— Conbtbuotion  of  Statute— "Land.** 

In  the  eminent  'domain  statute  of  Oregon,  which  authorizes  certain 
classes  of  public  service  corporations  to  condemn  land  for  their  use,  the 
word  "land"  is  comprehensive,  and  Includes  any  interest  in  land,  and  un- 
der it  an  easement  or  right  of  way  may  be  condemned. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  18,  Eminent  Domain, 
8  104. 

For  other  definitions,  see  Words  and  Phrases,  vol.  5,  pp.  3975-3984; 
vol.  8,  pp.  7700-7701.] 

Z  Same— Lands  Subject  to  Prior  Public  Use— Telegraph  Companies. 

Under  B.  &  O.  Comp.  (Or)  §§  5074,  5075,  as  amended  by  act  Feb.  25, 
1907  (Sess.  Laws  1907,  p.  289),  and  section  4750,  as  amended  by  Act 
Feb.  17,  1903  (Sess.  Laws  1903,  p.  Ill),  which  authorize  telegraph  com- 
panies generally  to  condemn  lands  necessary  or  convenient  for  their 
purposes,  a  telegraph  company  may  condemn  a  right  of  way  for  its  line 
over  the  right  of  way  of  a  railroad  company,  also  secured  by  condemna- 
tion under  the  same  statutes,  where  the  talcing  will  not  materially  im- 
pair or  interfere  with  the  use  of  such  right  of  way  by  the  railroad  com- 
pany. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  18,  Eminent  Domain, 
SS  107-120.] 

On  Demurrer  to  Complaint. 

Frederick  V.  Holman,  for  plaintiff. 

Dolph,  Mallory,  Simon  &  Gearin,  Ben  C.  Dey,  and  Wm.  D.  Fenton, 
for  defendants. 

WOLVERTON,  District  Judge.  The  defendant  Oregon  &  Cali- 
fornia Railroad  Company  is  the  owner  of  an  easement  or  right  of 
way,  100  feet  in  width,  more  or  less,  upon  which  its  line  of  railroad  is 
constructed  running  from  Portland,  in  Multnomah  county,  Or.,  in 
a  southerly  direction  to  the  south  boundary  of  the  'state,  a  distance  of 
366.61  miles;  such  road  being  now  in  operation.  Plaintiff  is  a  cor- 
poration having  its  principal  place  of  business  in  the  city  of  New  York, 
state  of  New  York,  and  is  engaged  in  the  construction,  maintenance, 
and  operation  of  electric  telegraph  lines  through  various  parts  of  the 
United  States.  It  is  alleged  that,  within  the  scope  of  its  purposes,  it 
is  necessary  for  the  plaintiff  to  construct,  maintain,  and  operate  a  line 
of  electric  telegraph  from  Portland,  in  Multnomah  county,  Or.,  to 
and  beyond  the  southern  boundary  of 'the  state  of  Oregon,  and  that  it 
is  most  convenient  and  practicable  to  construct,  maintain,  and  operate 
such  line  upon  the  easement  and  right  of  way  of  said  defendant  rail- 
road company.  The  proposed  manner  of  construction  is  that  the  poles 
shall  be  erected  35  feet  from  the  center  line  of  the  defendant's  main 


Digitized  by 


Google 


968  163  FEDERAL  BBPORTEB. 

track  wherever  the  width  and  conditions  of  the  right  of  way  will  per- 
mit thereof,  and  not  nearer  than  15  feet  therefrom,  and  not  nearer  than 
15  feet  from  the  center  line  between  the  rails  of  all  side  tracks,  switch- 
es, turn-outs,  etc.,  where  the  width,  conditions,  and  location  of  said 
side  tracks,  etc.,  will  allow  of  the  same  going  so  far ;  it  being  averred 
that  the  erection  of  plaintiff *s  said  electric  telegraph  line  as  proposed 
"will  in  no  way  or  manner  interfere  with  the  use  or  occupation  by  the 
defendants  of  the  said  right  of  way,  nor  will  it  interfere  with  the 
operation  of  cars  or  trains  along  the  main  line,  side  tracks,  switches, 
turn-outs,  turn-tables,  spurs,  etc.,  of  the  said  railroad." 

The  complaint  is  tested  by  a  demurrer,  and  the  principal  points  of 
controversy  presented  are,  first,  whether  power  and  authority  is  con- 
ferred, under  the  Oregon  statute,  upon  one  public  service  corporation 
having  the  right  of  eminent  domain  to  condemn  a  right  of  way  or 
easement  over  and  along  the  priorly  acquired  right  of  way  or  easement 
of  another  such  corporation;  and,  if  so,  second,  whether  an  easement 
or  right  of  way,  being  once  procured,  by  condemnatory  proceedings  or 
otherwise,  may  be  incumbered,  through  condemnatory  action,  with  an- 
other easement  or  right  of  way,  for  the  use  and  purposes  of  another 
and  different  public  service  corporation. 

The  authority  for  condemning  land  for  use  as  a  right  of  way  is 
given  to  railroad  corporations  and  to  telegraph  and  telephone  com- 
panies by  virtue  of  sections  6074,  5075,  B.  &  C.  Comp.,  as  amended  by 
Act  Feb.  25,  1907  (Sess.  Laws  1907,  p.  289),  and  by  Act  Feb.  17,  1903 
(Sess.  Laws  1903,  p.  Ill),  being  an  amendment  of  section  4750,  B. 
&  C.  Comp.  Section  5074,  as  amended,  provides  that  a  corporation 
organized  for  the  construction  of  any  railway  shall  have  a  right  to 
enter  upon  any  land  between  the  termini  thereof  for  the  purpose  of 
examining,  locating,  or  surveying  the  line  of  such  road,  doing  no  un- 
necessary damage  thereby.  Section  5075  provides  that  any  corpora- 
tion mentioned  in  section  5074  as  amended  may  appropriate  so  much 
of  said  land  as  may  be  necessary  for  the  line  of  such  road,  not  to  ex- 
ceed 200  feet  in  width.  The  amendatory  act  of  1903  provides  that) 
any  corporation  organized  for  the  purpose  of  building,  maintaining, 
and  operating  a  telephone  or  telegraph  line  for  the  transmission  of 
messages  for  hire  shall  have  the  right  to  enter  upon  lands  within  the 
state  of  Oregon  for  the  purpose  of  examining,  locating,  and  surveying 
the  line  thereof,  doing  no  unnecessary  damage  thereby,  and  may  ap- 
propriate and  condemn  such  lands,  not  exceeding  25  feet  in  width,  as 
may  be  necessary  or  convenient  for  such  purpose.  By  another  section, 
namely,  section  4748,  B.  &  C.  Comp.,  the  right  and  privilege  is  extend- 
ed to  any  person,  persons,  or  corporation  to  construct,  maintain,  and 
operate  telegraph  lines  along  the  public  roads,  highways,  and  streets 
of  the  state,  or  across  rivers  or  over  any  lands  belonging  to  the  state, 
free  of  charge,  and  over  lands  of  private  individuals  as  subsequently 
provided.  Then  follows  section  4750,  alluded  to  above,  being  amended 
as  indicated.  It  is  stoutly  contended,  the  statute  having  used  the  word 
"land"  or  "lands,"  that  without  more  it  does  not  authorize  an  ease- 
ment in  land  only  to  be  taken  and  appropriated  for  railroad  or  tele- 
graph purposes ;  or,  in  other  words,  that,  an  easement  or  right  of  way 
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purpose.  Condemnatory  proceedings  by  a  railroad  or  telegraph  com- 
pany for  the  purpose  of  appropriating  land  to  its  use  result  ordinarily 
in  an  appropriation  of  an  easement  only;  for,  when  the  use  lapses, 
the  easement  reverts  .to  the  original  holder  of  the  land.  It  has  been 
held  by  the  Oregon  Supreme  Court  that : 

"A  title  that  may  be  freed  from  public  use  cannot  be  acquired  by  a  pri- 
vate corporation  by  eminent  domain.  So  land  can  only  be  taken  for  the  par- 
ticular use  for  which  it  is  sought  to  be  appropriated ;  ♦  ♦  ♦  that  is,  in  this 
case,  for  the  purpose  of  a  railway,  an  easement  was  all  that  was  called  for, 
and  all  that  the  respondent  could  acquire."  O.  R.  &  N.  CJo.  v.  Oregon  Real 
Estate  Co.,  10  Or.  444. 

So  that,  in  legal  contemplation,  the  railway  or  telegraph  company 
by  an  appropriation  under  the  statute  does  not  obtain  a  title  to  the  land 
as  land,  but  an  easement  only  in  the  land,  and  whenever  the  use  ceases 
the  easement  reverts.  But,  however  this  may  be,  it  seems  that  the  term 
"land"  is  comprehensive  enough  to  include  an  easement  in  land.  The 
term  "land"  being  of  broader  significance,  must  necessarily  include  the 
lesser  estate. 

Mr.  Lewis,  in  his  work  on  Eminent  Domain,  §  285,  says: 

"The  term  'land*  in  statutes  conferring  power  to  condemn  is  to  be  taken 
in  its  legal  sense,  and  includes  both  the  soil  and  buildings  and  other  structures 
on  it,  and  any  and  all  interest  therein.  An  easement  merely  may  be  taken 
under  authority  to  take  land." 

In  the  case  of  State  ex  rel.  N.  H.  &  D.  R.  Company  v.  Railroad  Com- 
missioners, 56  Conn.  308,  16  Atl.  756,  it  is  said  that: 

**The  word  'lands'  is  comprehensive,  and  may  include  everything  that  may 
be  classed  as  real  estate.  A  highway  or  street  is  a  public  easement  in  land. 
It  attaches  to  it,  and  cannot  exist  separated  from,  it,  so  that  it  is,  in  fact, 
a  part  of  the  realty.  When  the  statute  authorizes  'the  taking  of  land,  unless 
there  is  something  indicating  a  contrary  intent, 'it  authorizes  the  taking  of 
all  the  incidents  and  appurtenances  of  land.  ♦  ♦  ♦  when  the  statute  uses 
the  word  *land*  in  granting  to  a  railway  a  power  to  exercise  the  right  of 
eminent  domain,  it  will  he  presumed  to  use  it  In  its  comprehensive  sense  as 
including  all  interests  attached  to  it  or  growing  out  of  it." 

So  in  a  case  from  Pennsylvania — Philadelphia,  etc..  Railroad  Com- 
pany V.  Williams,  54  Pa.  103 — the  court  says : 

"It  is  argued,  also,  that  the  charter  authorizes  the  taking  of  land  only 
which  Is  corporeal,  and  not  a  right  of  way  which  is  incorporeal.  This  refine- 
ment is  too  subtle  for  our  comprehension.  It  Is  difficult  to  understand  how  a 
right  to  enter  upon  land  and  locate  and  construct  a  railroad  thereupon  can 
be  arrested  by  the  existence  of  an  incorporeal  hereditament  issuing  or  served 
out  of  It  One  would  suppose  that  in  taking  the  land  the  way  itself  is  taken. 
*Omne  majus  continet  in  se  minus'  seems  to  forbid  any  other  conclusion.  If  the 
land  itself  which  supports  the  way  can  be  taken,  I  can  see  no  reason  why 
its  incident,  the  right  of  way  over  it,  is  not  equally  affected  by  the  same  taking 
for  the  use  of  the  public." 

When,  therefore,  the  statute  gives  authority  for  taking  land,  it  car- 
ries with  it  by  necessary  implication  the  authority  to  take  any  less  in- 
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Springfield  v.  Connecticut  River  Railroad  Company,  4  Cush.  (Mass.) 
63,  State,  Mayor,  and  Aldermen  of  Jersey  City  v.  Montclair  Railroad 
Company,  35  N.  J.  Law,  328,  and  some  others  analogous  thereto ;  but 
it  does  not  seem  to  me  that  they  are  to  the  purp9se.  The  first  case  is 
one  where  a  railroad  company  sought  to  condemn  a  public  park,  which 
had  been  donated  to  the  public  by  the  person  dedicating  the  village, 
and  it  was  there  held  that  the  statute  granting  power  to  acquire  title 
to  "any  real  estate  required  for  the  purposes  of  the  corporation"  was 
not  broad  enough  to  authorize  the  taking  of  public  grounds  held  by 
the  municipality  for  public  purposes  and  not  in  its  private  capacity. 
The  next  case  involved  the  attempted  condemnation  of  a  public  high- 
way for  railroad  purposes,  arid  it  was  determined  up>on  the  same  prin- 
ciple as  the  preceding  case.  The  last  case  was  for  the  condemnation 
of  a  portion  of  a  reservoir,  the  public  property  of  and  in  use  by  Jersey 
City,  a  municipality,  and  was  decided  the  same  way ;  the  court  saying : 

t'The  presumption  is  in  favor  of  the  public,  and  against  the  necessity  of  tak- 
ing the  highway  longitudinally  by  a  private  corporation,  although  for  a  public 
purpose  such  as  a  railroad.  ♦  ♦  •  In  a  highway  the  public  have  only  an 
easement.  In  this  [the  reservoir]  they  own  the  fee,  and  it  is  devoted  to  a 
most  important  public  use.  It  is  like  the  courthouse  ground  in  a  county ;  and 
to  take  them  would  require  an  express  indication  of  the  Legislature  or  an  im- 
plication equally  conclusive.  But,  applying  the  rule  in  relation  to  highways  in 
its  most  liberal  sense,  the  company  cannot  take  the  strip  in  question." 

The  use  .for  railroad  purposes  was  so  inherently  inconsistent  with 
the  public  use  to  which  the  lands  had  been  devoted  in  these  cases  that 
it  Was  deemed  essential  that  there  should  be  clear  statutory  authority 
for  appropriation  to  the  former  use  before  such  a  power  could  be  ex- 
ercised as  against  the  public.  The  case  of  Minneapolis  W.  Railway 
Company  v.  Minneapolis  &  St.*  L.  Railway  Company,  61  Minn.  502, 
63  N.  W.  1035,  merely  decides  that,  when  property  has  already  been 
appropriated  for  public  use  in  a  kwful  and  proper  exercise  of  the 
power  of  eminent  domain,  it  cannot  be  taken  for  another  public  use 
which  will  thereby  wholly  or  to  an  appreciable  extent  defeat. the  for- 
mer use,  unless  the  power  to  make  such  second  appropriation  is  ex- 
pressly granted  or  arises  from  necessary  implication.  It  is  clear  that 
section  4748,  B.  &  C.  Comp.,  is  not  adequate  by  its  terms  and  condi- 
tions to  authorize  the  condemnation  of  one  right  of  way  by  another 
company  for  other  purposes.  The  case  of  New  York  City  &  North- 
ern Railway  Company  v.  Central  Union  Telegraph  Company,  21  Hun 
(N.  Y.)  261,  IS  authority  for  this  construction. 

I  conclude,  therefore,  that  counsel's  first  contention  is  not  maintain- 
able as  a  legal  proposition,  and  that  the  use  of  the  term  "land"  or 
"lands'^  by  the  statute  is  notinhibitive  of  a  condemnation  of  the  right 
of  way  or  easement  in  land ;  but,  upon  the  other  hand,  that  the  statute 
authorizes  a  condemnation,  not  only  of  land,  but  also  of  any  lesser 
estate  or  interest  therein. 

The  second  question,  I  take  it,  must  also  be  resolved  in  the  affirma- 
tive.   Starting  with  the  general  statutory  authority  conferred  by  legis- 
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lative  enactment  as  previously  indicated,  the  rule  seems  to  be  very  well 
stated  in  15  Cyc.  p.  616,  as  follows : 

"In  the  absence  of  some  statutory  provision  expressly  or  by  implication  for- 
bidding it,  property  devoted  to  one  public  use  may  under  general  statutory 
authority  be  taken  for  another  public  use,  where  the  taking  will  not  material- 
ly impair  or  interfere  with  or  is  not  incon^stent  with  the  nse  already  exist- 
ing, and  is  not  detrimenTal  to  the  public.  It  is  not  material  that  some  incon- 
venience may  result  to  the  prior  occupant,  if  the  conditions  are  such  that  the 
two  uses  can  stand  together.  The  rule  that  power  must  be  conferred  expressr 
ly  or  by  necessary  implication  applies  only  where  the  second  use  will  destroy 
or  injure  the  use  to  which  the  land  was  originally  appropriated." 

Mr.  Cook  states  the  rule  thus: 

•'Where  one  corporation  has  taken  land  or  property  nnder  the  power  of  emi- 
nent domain,  or  holds  such  land  or  property  for  public  use,  another  corpora- 
tion cannot  take  such  land  or  property  under  the  power  of  eminent  domain 
unless  the  statute  expressly  or  by  necessary  implication  authoriases  the  latter 
corporation  to  do  so.  *  *  *  Subject  to  the  above  rules,  the  right  of  eminent 
domain  may  be  exercised  over  land  already  owned  by  corporations  which  have 
acquired  it  by  the  same  power."    3  COok  on  Corporations  (5th  Ed.)  9  906. 

In  a  subsequent  section  (934)  the  same  author  has  this  to  say : 
"But,  where  the  statutes  of  tlie  state  merely  authorize  telegraph  companies 
to  condemn  generally,  without  giving  expressly  and  distinctly  the  right  to 
condemn  railroad  property  for  such  telegraph  right  of  way,  there  is  more 
doubt  The  tendency  is  to  sustain  such  a  condemnation.  It  has  been  very 
recently  held  that,  even  though  the  statutes  of  the  state  do  not  expressly  au- 
thorize a  telegraph  company  to  condemn  a  right  of  way  on  a  railroad  right 
of  way,  yet,  if  the  statutes  authorize  a  telegraph  company  to  condemn  gener- 
ally, this,  together  with  the  post  road  act  of  Congress  which  the  telegraph 
company  has  accepted,  is  sufficient  to  authorize  a  condemnation  on  a  railroad 
right  of  way ;  it  being  shown  that  the  railroad  business  is  not  interfered  with 
thereby." 

As  bearing  upon  the  exact  question  presented  by  the  record  here,  the 
law  is  further  enunciated  in  15  Cyc.  p.  625,  as  follows : 

"It  is  very  generally  held  that  a  telegraph  company  may  condemn  for  the 
construction  of  its  line  a  right  of  way  which  has  been  previously  condemned 
by  a  railroad  company  for  its  right  of  way,  where  the  construction  and  opera- 
tion of  the  telegraph  line  will  not  destroy  or  materially  interfere  with  the 
use  of  the  way  for  the  railroad.  If  the  use  by  the  railroad  company  is  not  ma- 
terially interfered  with  or  destroyed,  this  power  may  be  exercised  under  a 
general  statutory  authority  to  condemn  land." 

These  general  rules  would  seem  to  be  conclusive  of  the  question  in 
hand,  but  a  reference  to  the  adjudications  will  be  instructive.  Almost 
the  exact  case  is  disposed  of  by  the  Court  of  Appeals  in  this  circuit  in 
Oregon  Short  Line  R.  Co.  v.  Postal  Tel.  Cable  Co.,  Ill  Fed.  842,  49 
C.  C.  A.  663.  The  case  was  appealed  from  the  Idaho  district.  The 
statute  of  that  state  (section  5213,  Rev.  St.  1887)  confers  the  authority 
to  condemn  for  a  public  use,  provided  it  be  shown,  first,  that  the  tak- 
ing is  necessary  for  such  use ;  and,  second,  if  alreadv  appropriated  to 
some  public  use,  that  the  use  to  which  it  is  sought  further  to  have  it 
applied  is  a  "more  necessary  public  use."  But  it  was  held  that  the 
statutory  provision  imported  nothing  into  the  law  beyond  what  was 
required  by  the  general  rules  applying  to  the  subject.  As  the  case  is 
so  nearly  in  point,  I  may  be  pardoned  if  I  quote  extensively  from  the 
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opinion  of  the  learned  judge  who  announced  the  decision  of  the  courtr 
He  says : 

"It  is  said  that  the  court  erred  in  ruling  that  property  already  condemned 
to  a  public  use  under  the  right  of  eminent  domain  cannot,  in  the  absence  of 
express  leglslatiye  authority,  be  condemned  to  a  second  public  use;  that  the 
Judgment  in  the  first  condemnation  proceeding  is  an  adjudication  of  the  ques- 
tion of  the  necessity  of  that  use,  and  that  no  second  Judgment  can  be  had  sub- 
versive of  the  Judgment  so  rendered.  ♦  ♦  ♦  But,  by  section  5210,  telegraph 
companies  are  given  the  authority  to  exercise  the  right  of  eminent  domain. 
This  provision,  standing  alone,  unaffected  by  other  statutory  oiactments, 
would  confer  upon  a  telegraph  company  the  authority  to  condemn  a  right  of 
way  along  and  upon  the  right  of  way  of  a  railway  company,  provided  that  it 
did  not  in  any  way  interfere  with  the  use  to  which  the  right  of  way  was  al- 
ready dedicated.  The  rule  Is  supported  by  abundant  authority,  and  may  be 
thus  expressed:  Property  dedicated  to  a  public  use  cannot  be  taken  for  an- 
other public  use  under  the  general  laws  conferring  the  right  of  eminent  do- 
main, where  the  second  use  will  destroy  or  Injure  the  use  to  which  the  prop- 
erty is  already  devoted.  To  authorize  a  second  condemnation  of  such  prop- 
erties to  a  second  use  which  is  subversive  of  the  first,  there  must  be  express 
legislative  authority." 

Then,  after  citing  authorities  and  construing  section  5213,  supra,  as 
above  indicated,  he  continues : 

"A  corporation  in  institutlug  condemnation  proceedings  has  the  general  right 
to  select  such  property  as  it  shall  find  necessary  for  its  public  use.  This  right 
is  recognized  by  the  courts.  No  one  can  defend  against  such  an  appropria- 
tion by  showing  that  some  other  property  would  serve  the  use  of  the  corpora- 
tion equally  well.  Such  property  is  *necessary*  when  the  corporation  asserts 
that  it  has  placed  its  line  over  it  and  needs  it  Property  already  dedicated  to 
a  public  use  stands  upon  the  same  footing  as  other  property,  and  is  subject 
to  condemnation  as  is  other  property,  provided  that  the  second  use  shall  not 
interfere  with  the  first.  The  defendant  in  error  in  this  case  has  alleged  that 
this  property  is  necessary  for  its  use,  and  that  it  is  not  necessary  for  the  use 
of  the  plaintiflP  in  error.  The  court  has  found  that  these  allegations  are  true, 
and  has  found  that  the  second  use  is  more  necessary  than  the  first.  As  we 
construe  the  statutes  of  Idaho,  we  find  no  error  in  that  conclusion." 

The  same  result  was  arrived  at  in  the  Montana  district,  under  a 
statute  of  similar  provisions  to  the  Idaho  statute.  Postal  Tel.  Cable 
Co,  V.  Oregon  Short  Line  R.  Co.  (C.  C.)  114  Fed.  787.  The  state 
courts  announce  a  like  doctrine.  In  Postal  Telegraph  Cable  Company 
of  Indiana  v.  Chiotgo,  I.  &  L.  Railway  Company,  30  Ind.  App.  654; 
66  N.  E.  919,  921,  decided  by  the  appellate  court  of  Indiana,  the  court, 
after  citing  numerous  authorities,  among  them  the  case  decided  by  the 
federal  Circuit  Court  of  Appeals,  supra,  says : 

"These  authorities,  together  with  the  recent  cases  in  our  own  state,  we  think 
squarely  hold  that  under  the  general  grant  of  authority  to  condemn  given  to 
telegraph  companies,  such  as  is  given  in  this  state,  the  telegraph  company  may 
show  the  nature  of  the  two  usee,  together  with  any  facts  which  show  that  the 
two  uses  may  coexist — the  latter  use  without  materially  interfering  with  or 
impairing  the  first  use — and,  if  the  court  upon  all  the  facts  finds  that  the  two 
uses  can  coexist,  it  is  the  duty  of  the  court  to  hold  that  the  condemnation  may 
be  had  under  the  general  grant  for  the  purpose.*' 

To  the  same  purpose  are  the  cases  of  Postal  Tel.  Cable  Co.  v.  Ore- 
gon S.  L.  R.  Co.,  23  Utah,  474,  65  Pac.  735,  90  Am.  St.  Rep.  706,  and 
Mobile  &  Ohio  Railroad  Co.  v.  Postal  Telegraph  Cable  Co.,  120  Ala. 
21,  24  South.  408.    These  and  other  authorities  lead  me  firmly  to  the 
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public  use  through  quasi-public  concerns  may  be  taken  for  another 
public  use  for  like  concerns,  where  the  taking  will  not  materially  im- 
pair or  interfere  with,  or  is  not  inconsistent  with,  the  use  already 
acquired,  and  is  not  detrimental  to  the  public.  The  prime  essential  is 
that  the  two  uses  may  stand  together,  and  it  is  not  of  vital  consequence 
that  some  inconvenience  may  result  to  the  prior  occupant,  so  that  the 
later  suitor  does  not  interpose  in  such  a  manner  as  to  materially  inter- 
fere with  the  practical  use  of  the  antecedent  franchise. 

The  allegations  of  the  complaint  bring  the  plaintiff  fairly  within 
this  rule,  and  hence  it  results  that  the  demurrer  should  be  overruled; 
s»nd  it  is  so  ordered. 


In  re  E.  I.  FIDLBR  &  SON. 

(District  Court,  M.  D.  Pennsylvania.     September  16,  1908.) 

No.  996. 

Bankbttptot— Concealment  ot  Pbopebtt  bt  Bankbupt— Evidbnob  Consid- 
ered. 

Bankrupts,  who  were  partners  conducting  a  clothing  store,  within  the 
three  months  preceding  their  bankruptcy  purchased  goods  of  the  value  of 
$8,100.  The  managing  partner  estimated  the  value  of  the  stock  previous- 
ly in  the  Btorp  at  $5,000,  and  about  the  same  amount,  or  a  little  less,  was 
turned  over  to  the  trustee.  In  the  meantime  the  sales,  as  nearly  as  could 
be  estimated  from  tfye  bank  deposits  and  claimed  expenditures,  no  books 
having  been  kept,  aggregated  but  about  $4,700,  Including  the  profits.  The 
bankrupts  could  give  no  explanation  whatever  of  the  shortage,  of  more 
than  $3,400,  which  arose  during  such  short  time ;  but  there  was  testimony 
that  goods  had  been  removed  from  the  store  at  night,  and  after  the  bapk- 
ruptcy  a  store  containing  similar  goods  was  started  in  another  town  In 
the  name  of  the  wife  of  one  of  the  bankrupts,  and  conducted  by  them. 
Held,  that  such  evidence  warranted  a  finding  that  the  goods  unaccounted 
for  were  concealed  by  the  bi^nkrupts  and  an  order  requiring  them  to  turn 
the  same  over  to  their  trustee. 

In  Bankruptcy.  On  certificate  of  James  Smitham,  referee,  sur  rule 
on  bankrupts  to  turn  over  property. 

Frank  N.  Decker,  for  trustee, 

Frank  P.  Sharkey  and  W.  G.  Thomas,  for  bankrupts. 

ARCHBALD,  District  Judge.  These  are  proceedings  to  compel 
the  bankrupts  to  turn  over  certain  property  which  it  is  claimed  that 
they  fraudulently  conceal  and  keep  back  from  their  trustee.  The  ref- 
eree has  found  that  this  is  the  fact,  and  the  case  now  comes  up  on 
objections  to  his  report.  The  legal  points  involved  have  been  fully 
discussed  recently  by  this  court  in  the  Lesaius  Case,  163  Fed.  614,  and 
it  will  not  be  necessary  therefore  to  go  over  them.  The  only  question 
is  as  to  the  facts. 

E.  I.  Fidler  &  Son  were  adjudged  bankrupts  on  their  own  petition 
in  this  court  May  29,  1907.  At  the  time  of  their  failure  they  were 
engaged  in  the  general  clothing^  and  men's  furnishings  business  in 
Mauch  Chunk,  Pa. ;   Morris  Fidler,  the  son,  being  the  active  manager. 


Digitized  by 


Google 


eree  finding  that  it  was  worth  $5,000. 

It  is  claimed  on  behalf  of  the  bankrupts  that  it  should  be  rated  in 
the  present  accounting  at  from  $10,000  to  $12,000,  on  the  theory  that 
at  a  forced  sale  only  one-third  of  the  value  is  supposed  to  be  realized. 
But  it  is  expressly  testified  by  Morris  Fidler  that  it  was  not  worth 
over  $5,000,  the  amount  fixed  by  the  trustee,  which  puts  the  matter 
beyond  controversy.^  No  books  were  kept  by  the  bankrupts,  and  no 
inventory  had  been  made  for  over  two  years;  the  only  means  taken 
to  keep  track  of  the  business  being  the  invoices  or  bills  for  goods  pur- 
chased. According  to  these,  as  found  by  the  referee,  there  was  bought 
between  March  1,  1907,  and  May  29th  following,  the  date  of  bank- 
ruptcy, goods  and  merchandise  to  the  amount  of  $8,115.62,  which  add- 
ed to  the  stock  of  goods  on  hand  at  the  beginning  of  this  period,  which 
was  also  estimated  by  Morris  Fidler  to  have  been  about  $5,000,  makes 
$13,115.62  to  be  accounted  for. 

Against  this,  in' order  to  get  at  what  has  become  of  them,  there  is 
to  be  credited  the  sales  made  during  the  time  covered,  which  as  evi- 
denced by  the  deposits  in  bank  amounted  to  $3,845.58.  The  running 
expenses  for  the  same  time,  including  the  money  drawn  out  by  the 
bankrupts  to  live  on,  are  figured  by  their  counsel  at  $1,794.  This  is 
a  somewhat  liberal  estimate,  and  not  altogether  to  b^  gathered  from 
the  evidence.  But,  accepting  it  as  being  about  as  near  as  we  can 
come  to  it,  it  represents  so  much  more  to  be  credited  to  sales,  except 
that  during  this  time  the  bankrupts  borrowed  $700  from  Mrs.  Esther 
Fidler,  the  wife  of  E.  I.  Fidler,  the  father,  and  $250 -from  other 
sources,  which,  having  gone  into  the  business,  is  to  be  charged  up 
against  the  bankrupts  in  this  accounting,  or,  perhaps  better,  deducted 
from  the  amount  allowed  for  expenses,  which  it  may  be  assumed  that 
it  went  to  meet,  reducing  by  so  much  that  which  is  to  be  credited  as 
realized  from  sales.  The  net  result  of  this  may  be  tabulated  as  fol- 
lows : 

The  bankrupts  are  to  be  charged  with: 

Goods  on  hand  March  1st,  as  estimated $5,000  00 

Merchandise  received  from  March  1st  to  the  date  of 

banlcruptcy,  as  shown  by  invoices 8,115  62 

$13,115  62 
They  are  to  be  credited  with: 

Sales  made,  as  evidenced  by  bank  deposits $3,845  58 

Expenses  paid  out  of  the  business,  $1,71>4,  less  $050  bor- 
rowed   money 844  00 

4,689  58 

$8,426  04 

1  "By  Mr.  Sharkey,  bankrupts'  attorney:  Q.  lu  the  speed  and  hurry  of 
making  up  the  value  of  your  stock  and  contents  of  your  store,  you  gave  me 
the  value  at  $9,000.  Since  then  you  have  made  an  examination  of  the  store 
and  contents?  A.  Yes,  sir.  Q.  And  what  is  your  opinion  of  the  value  of  it 
since  the  latter  examination?    A.  I  do  not  think  it  more  than  about  $5,000." 
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accounted  for.  This  is  $750  less  than  was  found  by  the  referee,  owing 
to  the  correction  in  the  amount  of  money  borrowed ;  but  otherwise  it 
follows  his  report. 

The  bankrupts  have  absolutely  no  explanation  to  offer  for  this  large 
discrepancy.  Their  attention  being  called  to  it,  that  was  the  express 
answer  which  they  gave.  They  admittedly  experienced  no  loss  by 
theft,  nor  by  fire,  and,  doing  a  cash,  and  not  a  credit,  business,  as  they 
claim,  they  had  no  bad  debts,  if  any  could  have  accumulated  in  the 
short  time  in  question.  Indeed,  they  even  go  so  far  as  to  say  that 
they  did  not  know  that  they  were  insolvent,  and  only  went  into  bank- 
ruptcy because  suits  were  being  brought  against  them.  But  $8,000 
worth  of  goods,  obtained  inside  of  three  short  months,  if  their  bills 
are  to  be  relied  on,  are  not  to  be  disposed  of  upon  any  such  con- 
venient lack  of  knowledge.  They  certainly  could  not  have  disappeared 
through  the  ordinary  and  legitimate  channels  without  leaving  some 
trace  behind  them. 

It  is  said  that  the  dates  on  the  bills  cannot  be  taken  as  evidence  of 
when  the  goods  were  received;  it  being  the  custom  of  the  trade  to 
date  them  ahead,  in  fixing  the  terms  of  credit,  the  goods  being  for- 
warded meanwhile.  Biit  this  is  not  true  universally,  and,  if  it  applied 
to  any  specific  bills,  the  bankrupts  should  have  shown  it.  Indeed,  the 
matter  having  been  called  to  the  notice  of  Morris  Fidler,  he  testified 
that  with  one  exception,  which  he  named,  where  the  goods  were  re- 
turned, and  so  do  not  figure  here,  they  were  all  received  subsequently 
to  the  dates  in  the  invoices.  It  is  further  said  that  some  of  the  bills 
do  not  show  when  the  purchases  were  made,  that  in  others  the  dates 
are  after  bankruptcy,  while  in  others  there  should  be  corrections. 
There  is  one  bill  for  advertising,  $9,  which,  of  course,  does  not  rep- 
resent goods;  and  another,  for  patterns,  is  $8.7'8  more  than  it  should 
be.  The  two  amount  to  $17.78,  and  this  will  be  deducted.  But  with 
regard  to  the  rest  there  seems  to  be  no  valid  objection.  The  dates 
winch  are  after  bankruptcy,  of  which  there  may  be  one  or  two,  may 
be  examples  of  postdating  such  as  is  alluded  to.  But  the  bankrupts 
certainly  do  not  deny  that  they  got  these  goods  before  they  ffeiiled,  and, 
if  so,  they  are  chargeable  with  them,  however  they  may  have  been 
billed.  And  as  to  those  which  are  said  to  bear  no  date  at  all,  the 
claims  proved  from  which  the  amounts  are  taken  were  not  sent  up 
by  the  referee,  and  I  have  no  means,  therefore,  of  determining  the 
truth  about  them. 

It  is  said,  again,  that  the  stock  on  March  1st  was  made  up  of  old 
goods,  on  which  there  was  a  large  depreciation,  which  has  not  been 
allowed  for.  But  the  value  taken  is  that  which  was  put  on  them  by 
Morris  Fidler,  which  hte  expressly  declared  was  rather  more  than 
less  than  that  of  those  which  were  turned  over  to  the  trustee  at  the 
end,  which  he  also  fixes  at  $5,000,  and  this  effectually  disposes  of 
any  such  question.  Besides  that,  in  crediting  the  sales,  the  goods  are 
taken  as  though  disposed  of  at  cost  prices,  without  considering  the 
profits  upon  them,  which,  according  to  the  bankrupts,  would  run  any- 
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tnis  IS  an  uncertain  problem  to  enter  on,  and  wnatever  corrections 
there  should  be  on  account  of  it  may  be  set  off  against  what  should 
possibly  be  allowed  because  of  old  stock,  thus  doing  justice  to  the 
rival  contentions. 

There  is  direct  evidence,  also,  to  sustain  the  charge  of  a  disap- 
pearance or  spiriting  away  of  goods.  William  Conley,  a  borough 
policeman,  whose  duty  it  is  to  patrol  the  streets  and  trjr  the  store  doors 
to  see  that  they  are  fastened,  at  the  same  time  inspecting  the  interiors 
through  the  windows,  says  that  he  noticed  that  the  Fidler  store  was 
getting  empty ;  and  along  the  last  of  May,  about  a  quarter  to  5  one 
morning,  he  saw  Sam  Levin,  an  intimate  friend  of  the  Fidlers,  a  junk 
dealer,  drive  in  the  direction  of  the  store  with  a  wagon  load  of  trunks, 
and  half  an  hour  afterwards  come  back  again  with  them  and  drive  off 
towards  East  Mauch  Chunk,  where  he  was  doing  business.  And  Wil- 
liam Kistler,  a  watchman  at  the  Mauch  Chunk  National  Bank,  con- 
firms this.  On  another  occasion,  also,  about  6  o'clock  one  morning 
in  May,  two  weeks  before  the  bankruptcy,  C.  A.  Rex,  who  had  a  store 
next  door  to  the  Fidlers,  saw  Morris  Fidler  and  Sam  Levin  loading 
up  a  wagon  full  of  boxes,  which  looked  like  shoe  boxes  and  were 
handled  by  them  as  though  they  were  filled.  It  was  daylight,  but  was 
an  hour  before  the  store  was  usually  opened.  Furthermore,  on  May 
3d,  the  bankrupts  bought  a  bill  of  umbrellas  and  parasols,  from  Siegd, 
Rothschild  &  Co.  of  Baltimore,  Md.,  254  articles,  out  of  which  only 
81  were  to  be  found  in  the  stock  turned  over  to  the  trustee,  173 
being  unaccounted  for,  an  altogether  improbable  number  to  have  been 
sold  by  one  firm,  in  a  place  of  the  size  of  Mauch  Chunk,  in  the  short 
period  before  they  went  into  bankruptcy.  It  is  also  a  circumstance 
that  the  same  kind  of  a  store  was  started  up  not  long  afterwards  at 
Lansford,  a  few  miles  from  Mauch  Chunk,  in  the  name  of  Esther 
Fidler,  in  which  E.  I.  Fidler  signs  the  checks  the  same  as  before,  and 
Morris  Fidler  is  again  the  active  manager. 

The  referee  alludes  to  other  matters  which  he  considered  significant, 
but  it  is  not  necessary  to  dwell  upon  them.  Taking  into  consideration 
the  things  which  have  been  referred  to,  in  connection  with  the  dis- 
crepancy in  the  stock  which  is  disclosed  by  the  figures,  there  is  no 
escape  from  the  conclusion  that  the  bankrupts  have  made  away  with 
the  goods  which  are  unaccounted  for,  and,  if  so,  they  must  now  pro- 
duce them.  This  applies  to  E.  I.  Fidler,  the  father,  as  well  as  Mor- 
ris Fidler,  the  son,  both  being  equally  responsible;  it  being  incon- 
ceivable that  the  one  could  have  abstracted  and  concealed  such  a  large 
quantity  of  goods  without  the  other  knowing  and  participating  in  it. 
The  referee  was  therefore  right  in  the  order  which  he  made,  and  it 
will  be  sustained,  merely  reducing  the  amount  of  it. 

Let  an  order  be  drawn  requiring  the  bankrupts  to  turn  over  to  their 
trustee,  within  10  days,  goods  and  merchandise,  late  a  part  of  their 
store  stock,  to  the  value  of  $3,400. 
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TRINIDAD  ASPHAI/r  MFG.  CO.  v.  STANDARD  PAINT  CO, 

(Circnit  Coart  of  Appeals,  BIghth  Circuit.  August  11, 190&) 

No.  2,621. 

1.  Tbadk-Mabks  and  Tbadb-Nambs  — Nambs  Subjeot  to  Appbopbiation  — 

"rubkboid." 

The  word  "Ruberoid"  cannot  be  appropriated  as  a  trade-mark  for  a 
roofing  made  of  felt  saturated  with  a  gum  composed  of  the  residuum  of 
animal  fats,  and  which  is  in  the  nature  of  soft,  flexible  rubber;  such 
word  not  being  a  fanciful,  arbitrary  term,  but  merely  a  misspelling  of 
''rubberoid,*'  which  is  a  common  descriptive  term  signifying  a  resemblance 
to  rubber  in  appearance  or  characteristics,  and  the  use  of  which  belongs 
to  the  public. 

[Ed.  Note. — ^Arbitrary  descriptive  or  fictitious  character  of  trade-marks 
and  trade-names,  see  note  to  Searle  &  Hereth  Co.  v.  Warner,  50  C.  G.  A. 
823.] 

2.  Samb— Untaib  Ooupbtition— Usb  or  Sdcilab  Descbiftivb  Wobds. 

A  manufacturer,  which  adopted  the  word  "Ruberoid"  as  a  trade-mark 
for  a  roofing  material,  which  trade- mark  was  invalid  as  an  attempt  to  ap- 
propriate the  descriptive  term  "rubberoid,"  is  not  entitled  to  an  injunction 
on  the  ground  of  unfair  competition  against  another  manufacturer  be- 
cause of  its  use  of  the  name  "RubberO"  to  designate  a  similar  roofing, 
which  was  plainly  marked  with  defendant's  name  as  manufacturer,  and 
where  there  was  no  imitation  of  the  form,  dress,  or  appearance  of  com- 
plainant*s  packages,  beyond  the  fact  that  both  complainant  and  defend- 
ant, in  common  with  all  manufacturers  of  similar  roofing  material,  put 
up  their  product  in  rolls. 

Sanborn,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Missouri. 

W.  B.  Homer,  for  appellant. 

John  F.  Green  (F.  N.  Judson,  on  the  brief),  for  appellee. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge.  About  the  year  1891  the  Standard  Paint 
Company,  a  West  Virginia  corporation,  commenced  to  make  and  put 
upon  the  market  a  prepared  roofing  material  of  felt,  saturated  with  a 
gum  composed  of  the  residuum  of  animal  fats.  Because  of  the  close 
resemblance  of  the  gum  to  rubber  and  the  durability  and  flexibility  of 
the  roofing,  it  then  adopted  the  word  "Ruberoid"  as  a  trade-name,  and 
in  1901  caused  it  to  be  registered  in  the  Patent  Office  as  a  trade-mark. 
In  the  application  for  registration  it  was  said  the  trade-mark  was 
appropriated  to  solid  substances  in  the  nature  of  soft,  flexible  rubber 
in  the  form  of  flexible  roofing,  etc.  It  extensively  advertised,  and 
built  up  a  large  business.  In  1904  the  Trinidad  Asphalt  Manufactur- 
ing Company,  a  Missouri  corporation,  put  upon  the  market  a  roofing 
of  similar  appearance  and  of  similar  composition,  except  that  vegetable 
oils  were  used  in  treating  the  felt,  and  it  applied  thereto  the  name 
**RubberO."  There  were  about  40  other  concerns  engaged  in  that 
business,  many  of  whose  products  resembled  those  of  complainant 
and  defendant,  and  because  they  possessed  some  of  the  characteristics 
of  India  rubber  were  called  and  known  to  the  trade  as  "rubber  roof- 
1C3F.— 02 
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beroid  like  rubber.  The  latter  is  the  common  English  term  signify- 
ing a  resemblance  to  rubber  in  appearance  or  characteristics.  Indeed^ 
it  would  appear  that  many  of  the  rubber  roofings,  so  called,  that  are 
common  in  the  markets,  could  more  appropriately  and  truthfully  be 
described  as  "rubberoid." 

It  is  the  settled  rule  that  no  one  can  appropriate  as  a  trade-mark 
a  generic  name,  or  one  descriptive  of  an  article  of  trade,  its  qualities, 
ingredients,  or  characteristics,  or  any  sign,  word,  or  symbol  which,, 
from  the  nature  of  the  fact  it  is  used  to  signify^  others  may  employ 
with  equal  truth.  Canal  Co.  v.  Clark,  13  Wall.  311,  323,  20  L.  Ed. 
581 ;  Goodyear  Co.  v.  Rubber  Co.,  128  U.  S.  698,  9  Sup.  Ct.  166,  32 
L.  Ed.  535;  Brown  Chemical  Co.  v.  Meyer,  139  U.  S.  540,  11  Sup. 
Ct.  625,  35  L.  Ed,  247.  A  reference  to  a  few  of  the  many  cases  in 
which  it  has  been  applied  may  more  clearly  signify  its  purport  than 
the  bare  statement  of  the  rule  itself.  The  following  have  been  held 
to  be  descriptive  terms,  and  therefore  not  the  subject  of  trade-mark : 
"Nourishing  Stout"  as  applied  to  a  malt  liquor  (Raggett  v.  Findlater,  L. 
R.  17  Eq.  29) ;  "Gall  Cure"  to  a  medicine  (Bickmore,  etc.,  Co.  v.  Mfg. 
Co.,  67  C.  C.  A.  439,  134  Fed.  833);  "Whiriing  Spray"  to  a  syringe 
(Marvel  Co.  v.  Peari,  66  C.  C.  A.  226,  133  Fed.  160);  "Standard"  and 
"Computing"  to  scales  (Computing  Scale  Co.  v.  Standard  Computing 
Scale  Co.,  55  C.  C.  A.  459,  118  Fed.  965);  "Steel  Shod"  to  boots 
and  shoes  with  soles  studded  with  nails  (Brennan  v.  Dry  Goods 
Co.,  47  C.  C.  A.  532,  108  Fed.  624;  Id.  fC.  C]  99  Fed.  971); 
"Aluminum"  to  a  manufactured  article  composed  in  part  of  that  metal 
(American  Washboard  Co.  v.  Mfg.  Co.,  43  C.  C.  A.  233,  103  Fed. 
281,  50  L.  R.  A.  609;  "Instantaneous"  to  a  tapioca  ready  for  use 
(Bennett  v.  McKinley,  13  C.  C.  A.  25,  65  Fed.  505)  ;  "Iron  Bitters" 
(Brown  Chemical  Co.  v.  Meyer  (C.  C.)  31  Fed.  433,  affirmed  in  139- 
U.  S.  540,  11  Sup.  Ct.  625,  35  L.  Ed.  247) ;  "Acid  Phosphate"  (Rum- 
ford  Chemical  Works  v.  Muth  [C.  C]  35  Fed.  524,  1  L.  R.  A.  44); 
"Indurated  Fiber"  to  wares  made  of  wood  pulp  (Indurated  Fiber  Co. 
V.  Amoskeag,  etc.,  Co.  [C.  C]  37  Fed.  695);  "Cramp  Cure"  (Harris 
Drug  Co.  V.  Stucky  [C.  C]  46  Fed.  624);  "Hygienic"  to  underwear 
(Jaros,  etc.,  Co.  v.  Fleece  Co.  [C.  C]  65  Fed.  424);  "Valvoline"  to 
lubricating  or  valve  oil  (Leonard  v.  Wells,  53  L.  J.  Ch.  233,  32  W. 
R.  532);  "Croup  Tincture"  (In  re  Roach,  10  Off.  Gaz.  333)  ;  "Crack- 
Proof"  to  rubber  goods  (In  re  Goodyear  Rubber  Co.,  11  Off.  Gaz. 
1062)  ;  "Crystalline"  to  artificial  stones  (Ex  parte  Kipling,  24  Pat. 
Off.  Gaz.  899);  "Fireproof  Oil"  (Scott  v.  Standard  Oil  Co.,  106  Ala. 
475,  19  South.  71,  31  L.  R.  A.  374) ;  "Aromatic  Schiedam  Schnapps" 
to  gin  (Burke  v.  Cassin,  45  Cal.  467,  13  Am.  Rep.  204)  ;  "Snowflake" 
to  crackers  and  biscuit  (Larrabee  v.  Lewis,  67  Ga.  561,  44  Am.  Rep. 
735);  "Cough  Remedy"  (Gilman  v.  Hunnewell,  122  Mass.- 139);  "Se- 
lected Shore  Mackerel"  (Trask  v.  Wooster,  28  Mo.  App.  408);  "Rye 
and  Rock"  to  a  mixture  of  rock  candy  and  rye  whisky  (Van  Beil  v. 
Prescott,  82  N.  Y.  630);  "Dessicated  Codfish"  (Town  v.  Stetson,  a 
Daly  [N.  Y.]  53);  "Headache  Wafers"  (Gessler  v.  Grieb,  80  Wis. 
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21,  48  N.  W.  1098,  27  Am.  St.  Rep.  20);  "Microbe  Killer"  (Alff  v. 
Radam,  77  Tex.  530,  14  S.  W.  164,  9  L.  R.  A.  145,  19  Am.  St.  Rep. 
792).  "Rubberoid"  easily  falls  in  the  above  class,  when  applied  to 
articles  with  no  rubber  in  their  composition,  but  appearing  to  have  and 
possessing  its  qualities  and  characteristics.  There  are  cases  in  which 
words  and  phrases  have  been  upheld. as  trade-marks  upon  the  ground 
that  they  were  suggestive,  rather  than  descriptive;  but  they  have  no 
application  here. 

Even  a  proper  name  may  in  time  become  by  common  acceptation 
the  generic  designation  of  an  article,  and  after  the  expiration  of  the 
monopoly  arising  from  letters  patent  become  publici  juris,  like  an 
ordinary  descriptive  term,  and  therefore  not  appropriable  as  a  trade- 
mark. This  was  held  to  be  so  of  "Rahtjen's  Composition"  and  a 
preparation  of  paint  (Holzapfel's  Co.  v.  Rahtjen's  Co.,  183  U.  S.  1, 
22  Sup.  Ct.  6,  46  L.  Ed.  49);  "Singer"  and  the  sewing  machine 
(Singer  Mfg.  Co.  v.  June  Mfg.  Co.,  163  U.  S.  169,  16  Sup.  Ct.  1002, 
41  L.  Ed.  118) ;  "Goodyear  Rubber"  and  a  class  of  goods  made  by 
the  process  known  as  Goodyear 's  invention  (Goodyear  Co.  v.  Rubber 
Co.,  128  U.  S.  598,  602,  9  Sup.  Ct.  166,  32  L.  Ed.  535) ;  "Webster" 
and  the  .dictionary  (Merriam  v.  Pub.  Co.  [C.  C]  43  Fed.  450;  Mer- 
riam  v.  Clothing  Co.  [C.  C]  47  Fed.  411);  "Fairbanks"  and  a  make 
of  scales  (Fairbanks  v.  Jacobus,  14  Blatchf.  337,  Fed.  Cas.  No.  4,608); 
"Harvey"  and  "Worcestershire"  and  the  table  sauces  of  those  names 
(Lazenby  v.  White,  41  L.  J.  354;  Lea  v.  Deakin,  11  Biss..23,  15  Fed. 
Cas.  95,  Case  No.  8,154).  In  the  same  way  a  fanciful  word  may  be- 
come the  very  name  of  the  thing  to  which  in  the  beginning  it  was 
arbitrarily  applied.  Before  this  controversy^  arose  complainant  pub- 
licly declared  it  selected  the  word  "ruberoid"  for  a  trade-mark,  be- 
cause of  the  resemblance  of  its  product  to  rubber.  It  advertised  the 
fact  to  the  world,  and  pointed  to  the  common  characteristics.  The 
truth  of  its  statement  is  so  obvious,  and  the  connection  between  the 
misspelled  name  and  the  thing  so  manifest,  we  need  not  search  for 
some  remote  likeness  to  other  words  found  in  the  lexicons  that  have 
no  possible  application  to  the  artificial  roofing  in  question.  That  the 
roofing  of  complainant  possesses  characteristics  of  rubber  in  composi- 
tion is  plain  to  the  most  ordinary  inspection,  and  it  is  also  plain  that 
the  average  person  would  take  the  word  adopted  as  signifying  that 
fact.  It  seems  altogether  clear  that  complainant's  trade-mark  is  in- 
valid. 

The  rule  as  to  unfair  or  fraudulent  competition  does  not  necessarily 
involve  the  right  to  the  exclusive  use  of  a  word  or  symbol,  for  though 
one's  trade-mark  may  be  invalid  the  circumstances  attending  its  use 
by  another  may  be  such  as  to  constitute  an  invasion  of  his  rights  and 
a  fraud  upon  the  public.  It  proceeds  upon  ethical  considerations  and 
has  its  foundation. in  business  honesty.  The  evil  against  which  it  is 
directed  has  a  twofold  aspect,  the  deception  of  the  purchasing  public, 
and  the  consequent  piracy  of  the  reputation  and  good  will  which  a 
competitor  has  earned  by  fair  conduct  and  the  quality  of  his  goods, 
and  which  constitute  a  valuable  asset  in  his  business.  Briefly  stated, 
the  rule  is  that  one  should  not  be  permitted  to  sell  his  goods  as  the 
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signs,  or  symbols,  or  by  the  dress,  appearance,  or  form  of  package, 
so  imitate  his  competitor's  course  or  way  as  to  deceive  the  ordinary 
purchaser,  giving  such  attention  as  purchasers  usually  do.  But  all 
must  submit  to  the  competition  which  comes  ajone  from  the  fair  and 
truthful  employment  of  generic  names  and  terms  descriptive  of  the 
qualities  and  characteristics  of  articles  of  trade  and  commerce,  unac- 
companied by  other  acts  designed  to  induce  confusion  and  error  in  the 
mind  of  the  public. 

We  discover  nothing  in  defendant's  conduct  justifying  the  charge 
of  unfair  competition.  In  the  last  analysis  the  charge  rests  solely  on 
the  use  of  the  word  "rubbero"  and  the  similarity  thereof  to  "ruberoid," 
or  its  equivalent,  "rubberoid."  Complainant  has  no  monopoly  of  the 
resemblance  to  rubber  of  roofing  that  has  none  in  its  composition,  and 
obviously  it  cannot  secure  a  monopoly  of  the  appropriate  term  de- 
scriptive of  that  resemblance  by  invoking  the  doctrine  of  unfair  com- 
petition. The  word  "rubberoid"  is  part  of  the  common  heritage,  and 
all  who  can  truthfully  apply  it  to  their  products  are  entitled  to  do  so, 
taking  due  care  that  they  do  not  otherwise  trespass  upon  the  rights  of 
competitors.  The  defendant  being  entitled  to  the  proper  use  of  the 
word  "rubberoid,"  the  complainant  cannot  justly  complain  of  the 
use  of  "rubbero."  That  complainant  marketed  its  roofing  in  rolls  and  . 
defendant  did  the  same  is  not  significant.  That  was  the  usual,  ordi- 
nary course  of  those  engaged  in  the  business.  The  form  was  not  pe- 
culiar or  fanciful,  but  was  one  of  convenience,  due  to  the  physical 
characteristics  of  the  material.  It  is  as  natural  that  such  roofing  should 
be  in  rolls  as  carpet,  matting,  or  paper,  or  as  dress « fabrics  in  bolts, 
thread  on  spools,  or  matches  in  boxes.  Similar  considerations  apply 
to  the  cutting  of  the  roofing  into  strips  of  convenient  width  and  the 
designation  of  the  weight  or  thickness  thereof.  There  was  no  imita- 
tion of  the  arrangement,  color,  design,  or  general  appearance  of  the 
wrappers  and  markings  on  the  packages.  On  the  contrary,  those  of 
defendant  were  in  such  marked  contrast  to  complainant's  as  to  repel 
all  suggestion  of  design  on  the  part  of  the  former  to  misrepresent  the 
origin  or  ownership  of  its  product.  Moreover,  its  name  and  address 
were  plainly  printed  on  the  labels.  It  would  be  a  result  unsustained 
by  reason  or  authority  if  one,  after  vainly  attempting  through  a  trade- 
mark to  secure  a  monopoly  of  a  generic  or  descriptive  word,  should 
nevertheless  be  granted  one  by  decree  of  a  court,  applying  the  doctrine 
of  unfair  competition  to  those  who  simply  used  the  word  in  the  ap- 
propriate naming  or  description  of  their  goods,  but  in  other  respects 
Ijlainly  distinguished  them  from  the  goods  of  their  competitor.  Yet 
that  is  practically  what  complainant  is  attempting  in  the  second  branch 
of  its  case,  for  it  has  no  other  basis  than  the  mere  use  by  defendant  of 
the  word  *'rubbero."  If  at  complainant's  instance  a  court  should  en- 
join the  use  of  "rubbero,"  then  logically  none  of  the  large  number 
of  other  manufacturers  who  make  roofings  resembling  rubber  can  law- 
fully call  their  products  "rubber  roofing"  or  "rubberoid  roofing,"  be- 
cause of  similarity  to  the  term  selected  by  complainant,  and  thus  com- 
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ue  accreea  me  exclusive  ngnt  to  call  his  sugar  sweet  or  nis  vinegar 
sour. 

In  Singer  Mfg.  Co.  v.  June  Mfg.  Co.,  supra,  the  Supreme  Court 
held  that  the  name  "Singer"  had  become  the  generic  designation  of  a 
certain  class  of  sewing  machines,  and  therefore  the  Singer  Company 
could  not  appropriate  it  as  a  trade-mark,  though  it  had  exclusively 
used  it  many  years.  It  also  expressly  recognized  the  right  of  any  man- 
ufacturer of  that  type  of  machines  to  apply  the  name  **Singer"  thereto, 
provided  it  was  clearly  and  unmistakably  specified  in  connection  there- 
with that  they  were  the  product  of  the  maker,  and  not  of  the  Singer 
Company.  163  U.  S.  207,  16  Sup.  Ct.  1016,  41  L.  Ed.  131.  The  re- 
quirements of  honest  competition  mentioned  by  the  court  in  that  case 
were  fully  met  by  the  defendant  here. 

In  Centaur  Co.  v.  Heinsfurter,  28  C.  C.  A.  681,  84  Fed.  955,  an  in- 
junction was  sought  restraining  the  defendant  from  using  the  word 
"Castoria."  It  was  held  that  the  word  had  become  the  descriptive 
name  of  the  medicine  to  which  it  was  applied,  and  therefore  plaintiff 
could  not  appropriate  it  as  a  trade-mark,  though  it  had  long  enjoyed 
the  exclusive  use  of  it.  Mr.  Justice  Brewer,  speaking  for  this  court, 
said  of  the  claim  of  unfair  competition: 

"But,  as  we  have  heretofore  observed,  in  the  present  case,  outside  of  the 
use  of  the  word  'Castorla/  there  is  nothing  to  mislead  the  public  into  the  be- 
lief that  the  Castorla  manufactured  and  sold  by  the  defendants  was  in  fact 
manufactured  and  sold  by  the  plalntiflP.  On  the  contrary,  the  information  was 
full  and  si)eciflc  that  the  defendants  were  the  manufacturers  and  vendors." 

This  excerpt  aptly  fits  the  case  at  bar.  True,  in  both  these  cases 
there  were  patents  which  had  expired,  and  the  names  "Singer"  and 
"Castoria"  had  become  the  generic  names  of  the  articles  during  the 
existence  of  the  monopoly.  When  the  patents  expired,  and  the  ex- 
clusive right  to  manufacture  ceased,  the  right  to  use  the  names  also 
became  a  public  one  through  a  species  of  dedication.  But  in  respect 
of  the  question  now  being  considered  those  cases  are  indistinguishable 
in  principle  from  the  one  before  us.  It  is  immaterial  that  names  like 
"Singer"  and  "Castoria"  became  public  property  by  acquiescence  of 
those  who  first  employed  them,  instead  of  being  naturally  so  by  reason 
of  structure  and  original  meaning,  as  is  the  case  with  an  ordinary  ap- 
pellative like  "rubberoid."  The  important  thing  is  the  fact  that  they 
are  public  property,  not  how  they  became  so.  If  they  are,  it  follows 
from  that  quality  alone  that  all  may  truthfully  apply  them  to  their  pro- 
ducts, and  that  no  one  can  lawfully  monopolize  them.  Though  the 
cases  cited  also  involve  other  questions,  they  recognize  and  enforce  the 
established  rule  that  unfair  competition  cannot  arise  from  the  mere 
use  of  words  belonging  to  the  public,  accompanied  by  a  fair  and  truth- 
ful statement  of  the  ownership  and  source  of  manufacture. 

In  Brown  Chemical  Co.  v.  Meyer,  13d  U.  S.  540,  11  Sup.  Ct.  625, 
35  L.  Ed.  247,  the  rule  was  expressly  applied.  The  complainant  had 
for  a  long  time  made  "Brown's  Iron  Bitters,"  when  defendant  put 
upon  the  market  a  medicine  which  he  called  "Brown's  Iron  Tonic" 
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The  court,  after  first  observing  that  there  could  be  no  valid  trade-mark 
in  the  words  "Iron  Bitters/'  addressed  itself  to  the  claim  of  unfair 
aompetition,  and  after  considering  the  similarities  of  the  form  and 
dress  of  the  packages  found  that  they  affoifted  no  ground  f<5r  com- 
plaint. So,  as  in  the  case  at  bar,  the  question  finally  resolved  itself 
into  one  of  the  mere  use  of  complainant's  words,  or  words  similar 
thereto.    The  court  said : 

"But  if  the  words  'Iron  Bitters'  cannot  be  lawfully  appropriated  as  a  trade- 
mark, it  is  difficult  to  see  upon  what  theory  a  person  making  use  of  these  or 
similar  words  can  be  enjoined.  We  understand  it  to  be  conceded  that  these 
words  do  not  in  themselves  constitute  a  titide-mark.  It  follows,  then,  that 
another  person  has  the  right  to  use  them,  unless  he  uses  them  in  such  connec- 
tion with  other  words  or  devices  as  to  operate  as  a  deception  upon  the  public.*' 

And  then  the  court  disposed  of  the  addition  of  the  patronymic 
**Brown"  by  finding  from  the  facts  in  the  case  defendant  had  the  right 
to  use  it  also.  The  same  rule  was  applied  on  the  circuit  in  Brown 
Chemical  Co.  v.  Myer  (C.  C.)  31  Fed.  453,  by  Judge  Thayer,  and  in 
Gessler  v.  Grieb,  80  Wis.  21,  48  N.  W.  1098,  27  Am.  St.  Rep.  20,  and 
AlflF  V.  Radam,  77  Tex.  530,  14  S.  W.  164,  9  L.  R.  A.  145,  19  Am.  St. 
Rep.  792. 

In  Reddaway  v.  Banham,  L.  R.  App.  Cas.  [1896]  199,  the  decree 
directed  by  the  House  of  Lords  to  be  entered  by  the  lower  court  recog- 
nized the  right  of  defendants  to  use  the  name  "camel  hair  belting'' 
under  restrictions  similar  to  those  imposed  by  the  Supreme  Court  in 
the  Singer  Case.  By  long  use  the  name  had  come  to  signify  plaintiff's 
goods.  The  decree  which  was  directed  (page  222)  was  "for  an  in- 
junction restraining  the  defendants  and  each  of  them  from  using  the 
words  'camel*hair'  as  descriptive  of  or  in  connection  with  belting  man- 
ufactured by  them  or  either  of  them,  or  belting  (not  being  of  the 
plaintiffs'  manufacture)  sold  or  offered  for  sale  by  them  or  either  of 
them,  without  clearly  distinguishing  such  belting  from  the  belting  of 
the  plaintiffs*'  (The  italics  are  ours.)  In  respect  of  distinguishing. 
Lord  Morris  said: 

'That,  to  my  mind,  is  obviously  done  when  the  re8ix)ndent8  put  prominently 
and  in  a  conspicuous  place  on  the  article  the  statement  that  it  was  camel  hair 
belting  manufactured  by  themselves.  Having  done  so,  they  would,  as  it  ap- 
pears to  me,  fully  apprise  purchasers  that  it  was  uot  Redda way's  make,  by 
stating  that  it  was  their  own."    Pages  221,  222. 

The  decree  is  reversed,  and  the  cause  remanded,  with  directions  to 
dismiss  the  bill. 

SANBORN,  Circuit  Judge  (dissenting).  In  1891  the  complainant 
commenced  to  manufacture  a  roofing  to  which  it  applied  the  trade- 
name "Ruberoid."  Its  officers  and  agents  pronounce  this  word  "ru- 
ber-oid."  Neither  this  word  nor  the  word  "rubberoid"  had  ever  been 
used  to  designate  or  describe  this  or  any  other  roofing  at  that  time.  In 
l&Ol  the  complainant  registered  this  word  "ruberoid"  as  its  trade- 
mark. It  advertised  and  promoted  the  sale  of  its  ruberoid  until  its 
sales  in  the  year  1904  amounted  to  $950,000,  its  roofing  was  known, 
ordered,  and  sold  throughout  the  United  States  and  foreign  countries 
by  the  name  "ruberoid,"  and  that  word  had  come  to  mean  in  the  trade 
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the  complainant's  product.  That  word  indicated  to  the  trade  the  origin 
and  the  ownership  of  the  roofing.  Thereupon  the  defendant  in  1904 
commenced  to  make  and  sell  a  similar  roofing  under  the  name  of 
"Rubb^ro,"  and  the  complainant's  sales  decreased  $8,000  in  the  terri- 
tory where  the  latter  article  was  sold,  and  noiVhere  else.  The  Circuit 
Court  was  of  the  opinion  that  the  word  "ruberoid"  was  a  -valid  trade- 
mark, that  the  defendant  infringed  upon  it  and  was  guilty  of  unfair 
competition,  and  it  enjoined  the  use  of  the  word  "rubbero"  in  competi- 
tion with  the  complainant's  product.  The  findings  and  conclusion  of 
the  chancellor  in  cases  of  conflicting  evidence  prevail,  unless  it  clearly 
appears  that  he  has  fallen  into  an  error  of  law  or  a  plain  mistake  of 
fact,  and  I  find  myself  unable  to  concur  in  the  view  of  the  majority 
that  the  court  below  was  guilty  of  either. 

The  striking  similarity  between  the  words  "rubbero"  and  "ruberoid" 
the  many  dissimilar  names  open  to  the  defendant,  the  long-established 
reputation  and  extensive  sales  of  complainant's  "ruberoid,"  the  evident 
probability  and  the  evidence  of  confusion  of  the  trade  by  the  use  of  the 
word  "rubbero,"  and  the  decrease  of  complainant's  sates  after  the  de- 
fendant commenced  to  use  it,  leave  no  doubt  in  my  mind  that  the  court 
below  was  right  in  its  conclusion  that  the  purpose  of  the,  conception 
and  use  of  the  word  "rubbero"  by  the  defendant  was  to  palm  off  its 
product  as  that  of  the  complainant,  and  that  it  has  been  accomplish- 
ing its  purpose.  The  arguments  in  support  of  the  position  that  the 
defendant  has  the  equitable  right  to  palm  off  its  roofing  as  the  ruberoid 
roofing  of  the  complainant  by  the  use  of  the  word  "rubbero,"  as  I 
understand  them,  are  substantially  these:  (1)  That  the  word  "ruber- 
oid" is  substantially  identical  with  the  word  "rubberoiri";  that  the 
word  "rubberoid"  is  a  public  heritage,  incapable  of  monopolization  as 
a  trade-mark ;  hence  that  the  word  "ruberoid"  is  so,  and  the  defendant 
is  entitled  in  equity  to  take  the  complainant's  trade  in  its  ruberoid 
roofing  by  the  use  of  the  word  "rubbero."  (2)  That  the  word  "ruber- 
oid" is  descriptive;  that  it  cannot  become  a  trade-mark;  and  h^nce 
the  defendant  may  use  the  word  "rubbero"  to  sell  its  goods  as  the 
ruberoid  of  the  complainant.  (3)  That  the  word  "ruberoid"  is  a  gen- 
eric term;  and  hence  the  defendant  may  use  the  word  "rubbero"  to 
sell  its  goods  as  the  ruberoid  of  the  complainant.  (4)  That  .the  de- 
fendant does  not  palm  off  its  goods  as  the  goods  of  the  complainant 
by  the  simulation  of  the  dress  of  complainant's  goods,  or  by  any  other, 
means  than  the  use  of  the  word  "rubbero" ;  and  hence  it  should  be  per- 
mitted to  use  the  word  "rubbero."  (6)  That  if  the  defendant  is  enjoined 
from  using  the  word  "rubbero,"  other  manufacturers  could  not  be 
logically  permitted  to  call  their  products  "rubber  roofing"  or  "rubberoid 
roofing" ;  and  hence  the  defendant  should  be  permitted  to  use  the  word 
"rubbero"  to  take  from  the  complainant  its  trade  in  ruberoid  roofing. 
(6)  That  where  a  manufacturer  of  a  patented  product  has  made  his 
trade-name  the  generic  name  of  his  manufacture  during  the  term  of 
his  patent,  as  in  Singer  Mfg.  Co.  v.  June  Mfg.  Co.,  163  U.  S.  169,  178, 
186,  189,  201,  204,  16  Sup.  Ct.  1002,  41  L.  Ed.  118,  and  the  "Castoria" 
case  (Centaur  Company  v.  Heinsfurter,  84  Fed.  956,  28  C.  C.  A.  581), 
other  manufacturers  of  the  same  product  may  use  this  generic  name 
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use  the  word  "rubbero"  to  sell  its  goods  as  the  ruberoid  of  the  com- 
plainant, notwithstanding  the  fact  that  the  complainant's  manufacture 
was  never  patented,  and  the  word  "ruberoid"  has  always  remained  the 
designation  of  its  particular  product,  and  never  became  the  generic 
name  "rubber  roofing."  Some  of  the  reasons  why  these  contentions 
have  not  proved  persuasive  to  me  are  these : 

1.  When  the  complainant  adopted  the  word  "ruberoid"  as  its  trade- 
mark in  the  year  1891,  and  before  it  taught  the  public  and  the  trade 
by  its  advertisements  and  sales  that  this  word  meant  its  particular 
make  of  rubber  roofing,  this  word  "ruberoid"  was  not,  in  my  opinion, 
substantially  identical  with,  but  was  distinctive  from,  the  word  "rub- 
beroid."  It  was  not  pronounced  and  did  not  sound  the  same.  "Ru- 
ber-oid"  sounds  as  different  from  "rubberoid"  as  "ruble"  from  "rub- 
ble.** It  was  not  spelled  in  the  same  way,  and  when  written  or  printed 
it  had  a  strikingly  different  appearance.  There  is  no  more  striking 
method  of  differentiating  words  than  by  changing  the  spelling.  Wit- 
ness "uneeda"  in  contrast  with  "youneeda."  The  absence  of  a  single 
letter  destroys  the  identity  and  the  similarity  of  appearance  and  sig- 
nification of  many  words.  "Tough"  is  not  "trough";  "cow"  is  not 
"crow";  "rob"  is  not  "robe";  "robin"  is  not  "robbin";  "robing"  is 
not  "robbing";  "ruble"  is  not  "rubble";  and  "ruberoid"  is  not  "rub- 
beroid." The  root  of  "ruberoid"  is  "rubere,"  to  be  red,  and  some  of 
its  derivatives  are  "rubify,"  "rubific,"  "rubescent,"  "rubicund,"  "rubid- 
ity."  The  root  of  "rubberoid"  is  "rub,"  to  apply  pressure  with  motion. 
Caoutchouc  acquired  the  name  "rubber"  because  it  was  first  used  to 
erase  pencil  marks  by  rubbing.  "Ruberoid"  did  not  have,  and  never 
has  had,  the  same  meaning  as  "rubberoid."  The  generic  name  of  the 
product  of  the  complainant,  of  that  of  the  defendant,  and  of  those  of 
more  than  30  other  manufacturers,  is  "rubber  roofing."  Some  of  the 
trade-marks  of  the  products  of  specific  manufacturers  of  this  rubber 
roofing  are  "Ruberoid,"  "Paroid,"  "Indruroid,"  "Lasticite,"  "Perfec- 
tion," "Galvanized,"  "Original."  The  evidence  in  the  record  in  hand 
is  clear  and  uncontradicted  that  the  word  "ruberoid"  signified  nothing 
to  those  who  first  saw  and  heard  it  until  the  complainant  taught  the 
trade  that  it  meant  its  specific  manufacture  of  rubber  roofing,  and  that 
this  word  has  never  become  the  generic  name  of  such  roofing,  which  has 
always  continued  to  be  rubber  roofing ;  nor  has  it  ever  signified  anything 
but  the  origin  and  ownership  of  the  complainant's  particular  product. 
The  evidence  is  also  undisputed  that  the  word  "rubberoid"  has  never 
signified  any  kind  of  rubber  roofing.  Its  definition  in  the  Century  Dic- 
tionary is  "a  trade-name  for  an  imitation  of  hard  rubber,"  and  it  has 
signified  solid  articles,  like  the  handles  of  knives  and  forks,  but  never 
felt  saturated  with  the  residuum  of  animal  fats,  or  any  other  soft  or 
flexible  roofing. 

The  facts  of  this  case,  therefore,  neither  prove  nor  indicate  to  my 
mind  that  the  complainant  sought  to  appropriate  the  exclusive  or  any 
use  of  the  word  "rubberoid"  by  its  adoption  of  the  word  "ruberoid" 
as  its  trade-mark,  and  they  equally  fail  to  show,  in  my  opinion,  that  a 
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public  right  in  "rubberoid"  and  a  private  right  in  "ruberoid"  may  not 
lawfully  coexist.  On  the  other  hand,  they  seem  to  me  to  show  con- 
clusively that,  if  the  word  "rubberoid"  was  a  public  heritage  and  in- 
capable of  monopolization,  the  word  "ruberoid"  was  not  of  that  char- 
acter, but  was  a  fanciful  term,  coined  by  the  complainant,  and  its  ap- 
propriation and  use  as  a  trade-mark  in  no  way  impinged  upon  the  free 
use  by  the  public  of  the  word  *'rubberoid,"  and  this  because  the  former 
word  never  had  the  same  sound,  nor  the  same  spelling,  nor  the  same 
appearance,  nor  the  same  meaning,  as  the  latter,  but  was  a  new  and 
fanciful  term,  coined  and  used  to  mark  a  particular  product,  which 
has  never  yet  fallen  within  the  meaning  of  the  word  "rubberoid." 
Moreover,  the  defendant  does  not  use  the  word  "rubberoid,"  and  the 
question  here  is,  not  whether  it  may  avail  itself  of  the  common  heritage 
in  that  word  and  its  meaning,  but  whether  or  not  it  has  a  right  to  coin 
and  use  the  fanciful  word  "rubbero"  to  palm  oflF  its  goods  as  those  of 
the  complainant — a  right  which  is  superior  in  equity  to  the  right  of  the 
complainant  to  enjoin  and  prevent  the  perpetration  of  such  a  wrong. 

2.  Is  the  defendant  entitled  to  the  use  of  the  word  "rubbero"  to 
sell  its  goods  as  the  ruberoid  of  the  complainant  because  the  word 
"ruberoid"  is  descriptive,  and  for  that  reason  not  subject  to  monopo- 
lization as  a  trade-mark?  The  question  is  not  whether  or  not  the 
word  "ruberoid"  described  the  complainant's  roofing  in  1904,  when 
the  defendant  sought  to  appropriate  its  trade  by  the  use  of  the  word 
"rubbero,"  nor  is  it  whether  or  not  this  word  "ruberoid"  describes  the 
complainant's  product  now,  but  it  is  whether  or  not  it  so  clearly  de- 
scribed it,  or  its  qualities,  or  its  characteristics,  at  the  time  it  was 
first  adopted,  that  it  would  have  been  recognized  at  that  time  by  men 
of  ordinary  experience  in  the  trade  upon  seeing  or  hearing  the  word 
for  the  first  time.  Wellcome  v.  Thompson  &  Capper,  1  L.  R.  Chan. 
Div.  [1904]  736,  742,  749,  760,  764;  Keasbey  v.  Chemical  Works, 
142  N.  Y.  467,  471,  474,  476,  476,  37  N.  E.  476,  40  Am.  St.  Rep.  623. 

Again,  words  are  disqualified  for  trade-marks  only  when  they  arc 
so  accurately  descriptive  of  the  qualities,  ingredients,  and  character- 
istics of  the  articles  that  the  latter  would  be  recognized  by  men  of  or- 
dinary intelligence  upon  seeing  or  hearing  the  words  when  first  ap- 
plied. Keasbey  v.  Chemical  Works,  142  N.  Y.  467,  37  N.  E.  476,  40 
Am.  St.  Rep.  623.  Of  this  nature  are  the  wonds  adjudicated  in  the 
cases  cited  by  the  majority — "Lackawanna"  as  a  description  of  the 
valley  of  that  name,  whence  Lackawanna,  coal  was  derived  (Canal 
Company  v.  Clark,  13  Wall.  311,  323,  20  L.  Ed.  581);  "Goodyear 
Rubber,"  used  after,  as  the  Supreme  Court  said,  these  words  had  be- 
come "terms  descriptive  of  well-known  classes  of  goods  produced  by 
the  process  known  as  Goodyear's  invention"  (Goodyear  Co.  v.  Good- 
year Rubber  Company,  128  U.  S.  698,  602,  9  Sup.  Ct.  166,  32  L.  Ed. 
636);  "Iron  Bitters,"  in  a  case  in  which  the  word  "iron"  was  ac- 
curately descriptive  of  the  distinctive  ingredient  of  the  bitters  (Brown 
Chemical  Company  v.  Meyer,  139  U.  S.  640,  11  Sup.  Ct.  625,  35  L* 
Ed.  247). 

But  words  which  are  merely  suggestive  of  the  qualities,  ingredients, 
or  characteristics  of  the  articles  to  which  they  are  applied,  but  do  not 
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SO  accurately  describe  them  that  men  of  ordinary  intelligence  would 
have  recognized  them  upon  seeing  or  hearing  the  words  when  first 
applied,  constitute  valid  trade-marks.  Thus  "tabloid"  is  a  good  trade- 
mark, although  it  suggests  a  similarity  to  "tablet"  and  "table,"  and 
it  was  applied  to  a  troche  in  the  form  of  a  tablet.  Wellcome  v.  Thomp- 
son &  Capper,  1  L.  R.  Chancery  Division  [1904]  736,  744.  The  argu- 
ment was  urged  in  that  case  that,  when  "tabloid"  was  first  used,  the 
words  "tabella,"  "table,"  and  "tablet"  were  in  common  use,  that  the 
suffix  "oid"  meant  "like,"  or  "allied  to,"  or  "in  the  form  of";  and 
hence  that  "tabloid"  described  an  article  like  a  table  or  a  tablet.  But 
the  test  applied  by  the  judges  was,  did  the  word  "tabloid"  really  in- 
telligibly describe  the  thing  sold  under  that  name  when  it  was  first 
applied  to  it  in  the  year  1884  ?  They  held  that  it  did  not  and  sustain- 
ed the  trade-mark.    Byrne,  J.,  at  page  744  said : 

"I  come  to  the  conclusion  that  in  March,  1884,  the  word  was  not  *really  In- 
telligibly describing  the  thing  sold,'  which  is  the  way  In  which  Lindley,  L.  J., 
in  *Bovrir  Case  (1)  [1896]  2  Oh.  607,  puts  the  form  of  direction  to  the  Jury. 
I  agree  that  there  is  a  suggestion  or  atmosphere  of  description  about  the  word 
as  then  used,  but  I  do  not  think  that  it  cnli  be  said  to  have  been  other  than 
a  'fancy  word*  as  applied  to  goods  in  the  class  to  which  it  was  registered." 

"Bromo-Caffeine,"  applied  to  a  medicinal  preparation  composed  of 
caffeine,  bromide  of  potassium,  and  other  ingredients,  is  a  good  trade- 
mark, although  "caffeine"  was  a  well-known  article  and  "bromo"  cer- 
tainly suggested  a  bromide  much  more  clearly  that  "ruberoid"  sug- 
gested rubber.  Keasbey  v.  Brooklyn  Chemical  Works,  142  N.  Y.  467, 
471,  474,  475,  476,  37  N.  E.  476,  40  Am.  St.  Rep.  623.  The  opinion 
in  that  case  was  written  by  Judge  Peckham,  now  Mr.  Justice  Peckham 
of  the  Supreme  Court,  and  he  stated  and  applied  the  rule  tliat  a  word, 
though  suggestive  of  form,  character,  or  quality,  was  not  disqualified 
for  a  trade-mark  unless  it  described  the  article  when  it  was  first  ap- 
plied to  it,  so  that  its  character,  qualities,  or  ingredients  would  be 
recognized  by  a  man  of  ordinary  intelligence  at  that  time  upon  seeing 
or  hearing  the  word.  Caffeine  was  a  well-known  article,  and  the  deci- 
sion turned  on  the  word  "Bromo."    Judge  Peckham  said: 

'*The  word  could  only  be  said  to  inform  one  of  the  fact  that  bromine  or  some 
kind  of  bromide  had  entered  into  and  formed  part  of  the  compound,  but  upon 
the  question  whether  it  was  bromine,  or  one  of  the  many  different  kinds  of 
bromides,  the  word  'Bromo'  would  give  no  knowledge  whatever.  A  name 
which  fumlshea  no  information  on  this  point  cannot  be  said  to  be  so  far  de- 
scriptive in  its  nature  as  to  prevent  its  adoption  as  a  trade-mark,  so  far  as 
this  question  is  concerned." 

"Cottolene,"  applied  to  a  substance  composed  of  cotton  seed  oil 
and  the  product  of  beef  fat,  may  be  monopolized  as  a  trade-mark. 
Why  may  not  "ruberoid,"  applied  to  a  substance  which  is  not  compos- 
ed of  any  form  or  extract  of  rubber?    The  court  said: 

"It  seems  clear  that  *cottolene'  is  a  proper  and  valid  trade-mark.  Although 
it  may  suggest  cotton  seed  oil,  it  is  not  sufficiently  descriptive  to  render  it  in- 
valid as  a  trade-mark  under  the  recent  decisions.*'  N.  K.  Fairbank  Oo.  ▼. 
Central  Lard  Cto.  (C.  O.)  64  Fed.  133, 134. 

Under  this  rule  trade-marks  have  been  sustained  in  "Cocaine*'  (Bur- 
nett V.  Phalon,  9  Bosw.   [N.  Y.]   192);  "Maizena"   (Manufacturing 
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45  Fed.  796);  "Elastic"  when  applied  to  bookcases  (Globe-Wer- 
nicke  Co.  v.  Brown  [C.  C]  121  Fed.  185,  186)  ;  "German  Sweel 
Chocolate"  (Walter  Baker  &  Co.  v.  Baker  [C.  C]  77  Fed.  181,  187, 
188);  "Anti-Washboard"  (O'Rourke  v.  Central  City  Soap  Co.  [C.  C] 
26  Fed.  576,  578);  "No-To-Bac"  (Sterling  Remedy  Co.  v.  Eureka 
Chemical  &  Mfg.  Co.,  80  Fed.  105,  25  C.  C.  A.  314) ;  "Swafi  Down" 
applied  to  a  complexion  powder  (Tetlow  v.  Tappan  [C.  C]  85  Fed. 
774);  "Silicon"  and  "Electro-Silicon,"  applied  to  an  article  one  of 
whose  component  parts  was  "silicon,"  (Electro-Silicon  Co.  v.  Hazard, 
29  Hun  [N.  Y.}  369);  "Celery  Compound"  (Wells  &  Richardson 
Co.  V.  Siegel,  Cooper  &  Co.  [C.  C]  106  Fed.  77);  "Cream"  (Price 
Baking  Powder  Co.  v.  Fyfe  [C.  C]  45  Fed.  799) ;  "Lightning"  applied 
to. hay  knives  (Hiram  Holt  Co.  v.  Wadsworth  [C.  C.]  41  Fed.  34); 
"Maryland  Club"  applied  to  whisky  (Cahn  v.  Gottschalk  [Com.  PI.] 
2  N.  Y.  Supp.  13);  "Cough  Cherries"  (Stoughton  v.  Woodard  [C. 
C]  39  Fed.  902)  ;  "Sliced  Animals,"  "Sliced  Birds,"  "Sliced  Objects." 
applied  to  dissected  puzzle  pictures  (Selchow  v.  Baker,  93  N.  Y.  59, 
45  Am.  Rep.  169)  ;  "Saponifier"  (Pennsylvania  Salt  Mfg.  Co.  v.  Mv- 
ers  [C.  C]  79  Fed.  87);  "Insurance  Oil"  (Ins.  Oil  Tank  Co.  v.  Scott, 
33  La.  Ann.  946,  39  Am.  Rep.  286) ;  "Congress  Water"  and  "Congress 
Spring"  (Congress  &  Empire  Spring  Co.  v.  High  Rock  Congress 
Spring  Co.,  45  N.  Y.  291,  6  Am.  Rep.  82);  "Magnetic  Balm,"  ap- 
plied to  a  medicine  (Smith  v.  Sixbury,  25  Hun  [N.  Y.]  232);  and 
in  numberless  suggestive  words  and  terms  which  failed  to  accurately 
describe  the  articles. 

We  may  argue  now,  17  years  after  the  event,  that  "ruber"  means 
rubber  and  "oid"  means  like,  and  hence  "ruberoid"  means  like  rub- 
ber; but  there  is  no  evidence  in  the  record  in  this  case  that  the  word 
"ruberoid"  or  the  word  "rubberoid"  had  ever  been  applied  to  any 
kind  of  rubber  roofing,  or  that  either  of  them  had  ever  meant  felt 
saturated  with  the  residuum  of  animal  fats,  before  the  complainant 
selected  "ruberoid"  as  its  trade-mark  in  1891  and  applied  it  to  its 
product.  There  is  uncontradicted  evidence  that  neither  of  them  had 
been  so  applied  and  that  neither  of  them  had  any  such  meaning. 
"Ruberoid"  was  a  word  coined  by  the  complainant.  It  had  never  ex- 
isted until  the  complainant  had  made  and  applied  it  to  its  felt  saturat- 
ed with  the  residuum  of  animal  fats,  and  it  has  never  had  any  other 
meaning  than  the  complainant's  particular  product.  This  evidence  and 
these  facts  have  forced  my  mind  to  the  conclusion  that  no  one  who 
first  heard  or  saw  this  word  "ruberoid"  in  1891,  before  the  complain- 
ant taught  its  meaning  by  advertisements  and  application  to  its 
product,  could  have  recognized  thereby  the  product  of  the  complain- 
ant, or  the  ingredients  or  characteristics  of  its  roofing,  and  hence  that 
the  word  "ruberoid"  was  not  descriptive,  but  was  a  fancifql  terra, 
which  constituted  a  perfect  trade-mark.  From  this  conclusion  it  ne- 
essarily  follows  that  the  use  of  the  word  "rubbero"  to  sell  a  similar 
product  is  a  clear  infringement  of  the  complainant's  trade-mark,  and 
that  the  complainant  is  entitled  to  an  injunction  against  that  use. 
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Moreover,  even  if  the  word  "ruberoid"  had  been  so  accurately  de- 
scriptive that  it  could  not  have  been  a  technical  trade-mark,  the  result 
ought  not  to  be  different.  In  Buzby  v.  Davis,  80  C.  C.  A.  163,  165, 
160  Fed.  275,  277,  this  court  held  that  the  complainant  was  entitled 
to  an  injunction  against  the  use  of  the  word  "Keystone"  and  affirmed 
the  following  statement  of  the  law,  quoted  from  the  opinion  in  Shaver 
V.  Heller  &  Merz  Co.,  48  C.  C.  A.  48,  59,  108  Fed.  821,  832,  in  which 
an  injunction  against  the  use  by  the  defendant  of  the  word  "Ameri- 
can" to  sell  their  goods  as  the  manufactures  of  the  complainant  was 
sustained : 

"The  use  of  a  geographical  or  descriptive  term  confers  no  better  right  to 
perpetrate  a  fraud  than  the  use  of  any  other  expression.  The  principle  of 
law  Is  general  and  without  exception.  It  is  that  no  one  may  so  exercise  his 
own  rights  as  to  inflict  unnecessary  injury  upon  his  neighbor.  It  is  that  no 
one  may  lawfully  palm  off  the  goods  of  one  manufacturer  or  dealer  as  those 
of  another  to  the  latter's  Injury.  It  prohibits  the  perpetration  of  such  a  fraud 
by  the  use  of  descriptive  and  geographical  terms  which  are  not  susceptible  of 
monopolization  as  trade-marks  as  effectually  as  it  prohibits  its  commission  by 
the  use  of  any  other  expressions."    48  O.  C.  A.  56,  108  Fed.  827. 

And  it  is  the  duty  and  practice  of  courts  of  equity  to  enjoin  the 
use  of  descriptive  and  geographical  terms  by  one  competitor  for  the 
purpose  of  filching  the  trade  of  another.  Thompson  v.  Montgomery, 
41  Ch.  Div.  35,  38,  47,  61 ;  Montgomery  v.  Thompson,  App.  Cas.  217, 
220 ;  Lee  v.  Haley,  5  Ch.  App.  155,  161 ;  Wotherspoon  v.  Currie,  L.  R. 
6  H.  L.  508,  522,  523;  Brewery  Co.  v.  Powell  [1897]  App.  Cas.  710, 
716;  American  Waltham  Watch  Co.  v.  U.,  S.  Watch  Co.,  173  Mass. 
85,  53  N.  E.  141,  43  L.  R.  A.  826,  73  Am.  St.  Rep.  263 ;  Flour  Mills 
Co.  V.  Eagle,  86  Fed.  608,  628,  30  C.  C.  A.  386,  406,  41  L.  R.  A.  162; 
American  Brewing  Co.  v.  St.  Louis  Brewing  Co.,  47  Mo.  App..  14,  20 ; 
Cady  V.  Schultz,  19  R.  L  193,  32  Atl.  915,  29  L.  R.  A.  524,  61  Am. 
St.  Rep.  763;  Newman  v.  Alvord,  49  Barb.  (N.  Y.)  588;  McLean  v. 
Fleming,  96  U.  S.  245,  at  pages  254,  255,  24  L.  Ed.  828 ;  Elgin  Nat. 
Watch  Co.  V.  Illinois  Watch  Case  Co.,  179  U.  S.  665,  674,  21  Sup. 
Ct.  270,  45  L.  Ed.  365;  Reddaway  v.  Banham  [1896]  App.  Cas.  199, 
204,  211,  215 ;  Bnzby  v.  Davis,  80  C.  C.  A.  163,  165,  166,  150  Fed.  275, 
277,  278 ;  Shaver  v.  Heller  &  Merz  Co.,  48  C.  C.  A.  48,  59,  108  Fed. 
821,  832,  in  which  this  court  sustained  an  injunction  issued  by  the 
Circuit  Court  which  forbade  the  defendants  from  using  the  word 
"American"  to  sell  their  goods  as  the  manufactures  of  the  complainant. 

The  general  rule  is  that  one  may  not  use  his  own  name  even  to  sell 
his  goods  as  those  of  another,  and  defendants  have  been  enjoined  from 
using  their  names  for  that  purpose  in  these  cases:  Croft  v.  Day,  7 
Beav.  84,  89,  90;  Meyer  v.  Medicine  Co.,  58  Fed.  884,  887,  7  C.  C.  A. 
558,  565,  18  U.  S.  App.  373,  378 ;  Garrett  v.  T.  H.  Garrett  &  Co.,  78 
Fed.  472,  477,  478,  24  C.  C.  A.  173,  178,  179 ;  Walter  Baker  &  Co.  v. 
Sanders,  80  Fed.  889,  26  C.  C.  A.  220,  51  U.  S.  App.  421 ;  Tarrant  & 
Co.  V.  Hoff,  76  Fed.  959,  961,  22  C  C  A.  644,  646 ;  R.  W.  Rogers  Co. 
v.  Wm.  Rogers  Mfg.  Co.,  70  Fed.  1017,  1019,  17  C.  C.  A.  576,  578, 
35  U.  S.  App.  843,  847,  848 ;  Thread  Co.  v.  Armitage,  45  U.  S.'  App. 
62,  73,  21  C.  C.  A.  178,  186,  74  Fed.  936,  944. 

3.  The  argument  that  one  who  uses  a  generic  or  descriptive  term 
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is  not  entitled  to  an  injunction  against  the  use  of  simulative  names  or 
terms,  and  hence  that  the  defendant  has  a  superior  equitable  right  to 
use  the  word  *'rubbero"  to  sell  its  goods  as  the  "ruberoid"  of  the  com- 
plainant, is  not  persuasive  to  my  mind,  because  the  generic  name  of 
the  product  in  this  case  is  "rubber  roofing,"  and  the  word  "ruberoid" 
has  never  become  the  generic  name  of  the  product,  but  has  always  been 
a  specific  designation  of  complainant's  particular  manufacture  of  it, 
because,  in  my  opinion,  for  the  reasons  which  have  already  been  stated, 
"ruberoid"  was  not  descriptive  of  that  product  when  first  applied,  and 
because  the  word  "rubbero"  is  neither  the  generic  name  of  the  product 
nor  any  simulation  of  it,  but  is  a  coined,  fanciful  word,  conceived  and 
applied  to  simulate,  not  the  generic  name  "rubber  roofing,"  but  the 
specific  designation  of  complainant's  manufacture,  the  term  "ruberoid," 
and  to  palm  off  the  goods  of  the  defendant  as  those  of  the  complainant. 

4.  It  is  said  that  the  defendant  should  be  permitted  to  use  the  word 
^.'rubbero"  to  sell  its  product  as  that  of  the  complainant  because  it  does 
not  accomplish  that  end  by  the  simulation  of  the  name  of  the  complain- 
ant or  by  simulation  of  the  complainant's  other  peculiarities  of  the  dress 
of  its  goods.  But  this  product  of  the  complainant  is  ordered  and  sold 
throughout  the  world  by  its  name  "ruberoid,"  and  many  of  those  who 
purchase  it  doubtless  never  see  its  dress  until  they  have  made  their 
purchases.  In  my  opinion  the  evidence  is  plenary  that  the  defendant 
creates  confusion  in  the  trade  and  filches  the  complainant's  business  by 
the  use  of  this  word  "rubbero."  It  is  no  defense  for  one  who  kills 
with  a  pistol  that  he  did  nqt  kill  with  a  sword,  or  for  one  who  defrauds 
by  mortgage  that  he  did  not  defraud  by  a  deed,  and  in  my  opinion  it 
ought  to  be  no  defense  for  one  who  palms  oflF  his  own  goods  as  those 
of  anotjier  by  the  use  of  a  successful  simulation  of  the  name  of  the 
latter's  manufacture  that  he  does  not  accomplish  that  end  by  other 
means,  or  that  he  places  his  own  name  and  address  and  the  assertion 
of  his  manufacture  and  ownership  upon  the  product.  The  chief  effect 
of  placing  the  defendant's  unfamiliar  name  and  marks  upon  an  article 
so  well  known  as  appellee's  "ruberoid"  was  to  give  the  appellant  the 
benefit  of  the  established  reputation  of  appellee's  articles  and  thus 
to  enable  it  to  derive  a  greater  benefit  from  its  fraud.  "That  is  an 
aggravation,  and  not  a  justification,  for  it  is  openly  trading  in  the  name 
of  another  upon  the  reputation  acquired  by  the  device  of  the  perpetra- 
tor." Menendez  v.  Holt,  138  U.  S.  614,  521,  9  Sup.  Ct.  143,  32  L. 
Ed.  526 ;  Gillott  v.  Esterbrook,  48  N.  Y.  374,  378,  8  Am.  Rep.  663. 

5.  Nor  does  it  Appear  to  me  to  be  the  logical  result  of  an  injunction 
against  the  use  of  the  word  "rubbero"  by  the  defendant  to  filch  the 
complainant's  trade  that  none  of  the  other  manufacturers  of  rubber 
roofing  could  lawfully  call  their  products  "rubberoid  roofing"  or 
"rubber  roofing."  "Rubber  roofing"  is  the  generic  name  of  the  product 
of  all  these  manufacturers,  and  they  all  have  and  exercise  an  undoubt- 
ed right  to  use  that  name.  "Ruberoid"  is  the  fanciful  term  by  which 
the  complainant  designates  its  particular  manufacture  of  this  product. 
"Rubbero"  is  the  fanciful  word  devised  and  used  by  the  defendant  to 
simulate,  not  the  generic  name  "rubber  roofing,"  but  the  fanciful  name 
of  defendant's  product  for  the  purpose  of  palming  off  the  defendant's 
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turers  of  the  right,  whose  exercise  works  no  fraud,  to  call  their  pro- 
ducts "rubber  roofing,"  as  they  have  called  them  without  objection  or 
interruption  during  the  17^  years  that  the  complainant's  manufacture 
has  been  made  and  sold  as  "ruberoid"  ? 

The  cases  of  Singer  Mfg.  Co.  v.  June  Mfg.  Co.,  163  U.  S.  169,  178, 
186,  189,  201,  204,  16  Sup.  Ct.  1002,  41  L.  Ed.  118,  and  the  "Castoria" 
case  (Centaur  Co.  v.  Heinsfurter,  84  Fed.  955,  956,  28  C.  C.  A.  581), 
upon  which  the  majority  seem  to  rely  so  confidently,  illustrate  an  ex- 
ception to  the  general  rule  of  the  law  of  unfair  competition,  under 
which  the  case  at  bar,  in  my  opinion,  does  not  fall.  That  exception  is 
that  where  a  patentee,  during  the  life  of  his  patent,  confers  an  arbi- 
trary or  a  generic  name  upon  the  patented  article,  by  which  alone  it 
comes  to  be  known  during  the  term  of  the  patent,  such  as  "Singer" 
in  the  former  case  and  "Castoria"  in  the  latter,  the  right  to  the  use  of 
that  name  passes  to  the  public  upon  the  expiration  of  the  patent. 
163  U.  S.  178,  183,  199,  16  Sup.  Ct.  1002,  41  L.  Ed.  118.  But  if 
there  had  been  no  patent,  or  if  there  had  been  no  conference  of 
such  name,  or  if  there  had  been  no  expiration  of  the  patent,  the 
right  to  the  use  of  the  name  would  not  have  passed  to  the  public. 
Those  cases  are  inapplicable  to  the  case  at  bar,  because  the  complain- 
ant's product  was  never  protected  by  a  patent,  because  "ruberoid," 
the  trade-name  of  its  rtianufacture,  was  not  conferred  upon  the  prod- 
uct while  the  complainant  had  a  patented  monopoly  of  its  manufac- 
ture, and  because  that  term  never  became  the  generic  name  of  the 
product,  which  was  and  is.  "rubber  roofing,"  but  has  always  been,  and 
still  is,  simply  the  distinguishing  name  of  complainant's  particular 
manufacture.  This  case  falls  under  the  general  rule,  and  that  is  that 
no  one  may  lawfully  use  any  word  or  expression  which  has  come  to 
signify  his  competitor's  product,  for  the  purpose  of  filching  his  trade 
and  perpetrating  a  fraud  upon  the  public.  In  Reddaway  v.  Banham 
the  plaintiff  had  manufactured  and  sold  for  14  years  belting,  made 
chiefly  of  camel's  hair,  uncjer  the  name  "camel  hair  belting,"  until  that 
term  had  come  to  signify  Reddaway's  belting  to  the  trade.  Then  the 
•defendant  commenced  to  make  belting  of  camel's  hair  and  to  sell  it  as 
"camel  hair  belting."  The  court  below  refused  to  sustain  an  injunc- 
tion against  him,  but  the  House  of  Lords  reversed  that  decision  and 
restrained  the  defendant  from  using  the  words  "camel  hair,"  so  as 
to  palm  oflF  its  goods  as  those  of  the  complainant.    Lord  Herschell  said  : 

"In  my  opinion  the  doctrine  on  which  the  Judgment  of  the  Court  of  Appeal 
Is  based,  that  where  a  manufacturer  has  used  as  his  trade-mark  a  descriptive 
word  he  is  never  entitled  to  relief  against  a  person  who  so  uses  it  as  to  induce 
in  purchasers  the  belief  that  they  are  getting  the  goods  of  the  manufacturer 
who  has  theretofore  employed  it  as  his  trade-mark,  is  not  supported  by  au- 
thority and  cannot  be  defended  on  principle.  I  am  unable  to  see  why  a  man 
should  be  allowed  In  this  way,  mope  than  In  any  other,  to  deceive  purchasers 
into  the  belief  that  they  are  getting  what  they  are  not,  and  thus  to  filch  the 
business  of  his  rival." 

In  Elgin  National  Watch  Co.  v.  Illinois  Watch  Case  Co.,  179  U.  S. 
665,  674,  21  Sup.  Ct.  270,  45  L.  Ed.  365,  a  case  determined  by  the  Su- 
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preme  Court  long  after  Brown  Chemical  Co.  v.  Meyer,  139  U.  S.  540, 
11  Sup.  Ct.  626,  35  L.  Ed.  247,  the  Supreme  Court  held  that  the  word 
"Elgin"  was  a  geographical  term,  not  the  subject  of  a  trade-mark. 
But  it  also  reviewed  with  approval  Wotherspoon  v.  Currie  and  Red- 
daway  v.  Banham,  and  said : 

"But  it  is  contended  that  the  name  'Elgin'  had  acquired  a  secondary  significa- 
tion in  connection  with  its  us^  by  appellant,  and  should  not  for  that  reason  be 
considered  or  treated  as  a  mere  geographical  name.  It  is  undoubtedly  true 
that,  where  such  a  secondary  signification  has  been  acquired,  its  use  in  that 
sense  will  be  protected  by  restraining  the  use  of  the  word  by  others  in  such 
a  way  as  to  amount  to  a  fraud  on  the  public  and  on  those  to  whose  employ- 
ment of  it  the  special  meaning  has  become  attached." 

The  word  "rubbero"  is  so  similar  to  the  word  "ruberoid,"  so  differ- 
ent from  the  generic  name  "rubber  roofing,"  that  I  am  unable  to  bring 
my  mind  to  believe  or  suppose  that  it  was  conceived  or  used  for  any 
other  purpose  than  to  palm  off  the  defendant's  goods  as  those  of  the 
plaintiff.  Under  the  decision  of  the  Supreme  Court  in  Menendez  v. 
Holt,  128  U.  S.  614,  521,  9  Sup.  Ct.  143,  32  L.  Ed.  626,  and  other  au- 
thorities of  like  character,  the  fact  that  the  complainant  added  its  name 
and  address  and  asserted  its  manufacture  of  the  product  it  sold  under 
this  name  "rubbero"  not  only  failed,  in  my  opinion,  to  excuse,  but 
had  the  effect  to  aggravate,  the  offense,  and  the  decree  for  an  injunc- 
tion against  the  continued  perpetration  of  this  fraud  granted  by  the 
court  below  should,  I  think,  be  affirmed,  both  because  complainant's 
"ruberoid"  was  not  descriptive  of  its  product,  but  was  a  fanciful  word 
and  a  good  technical  trade-mark,  which  was  infringed  by  the  defend- 
ant's use  of  the  word  "rubbero,"  and  because  the  evidence  has  convinc- 
ed me,  as  it  did  the  court  below,  that  the  defendant  was  guilty  of  un- 
fair competition  by  the  use  of  this  word  "rubbero"  to  palm  off  its 
product  as  the  ruberoid  of  the  complainant. 


GILLESPIE  ▼.  POCAHONTAS  COAL  &  OOKB  CO. 
(Circuit  Court  of  Appeals,  Fourth  Circuit    September  15,  1906.) 

No.  789. 

1.  Courts— B^DERAL  Courts— Following  State  Decisions. 

Where  there  is  a  state  statute  directing  the  manner  and  form  of  the 
examination  of  a  married  woman  on  making  a  deed  Jointly  with  her 
husband  conveying  her  separate  lands,  the  construction  placed  upon  such 
statute  by  the  highest  court  of  the  state,  declaring  what  the  necessary 
requirements  are  in  order  to  make  such  examination  effective,  becomes  a 
rule  of  property  in  that  state,  binding  upon  the  federal  courts. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  13»  Courts,  §S  957- 
959. 

State  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Wilson  v* 
Perrln,  U  C.  C  A.  71 ;  Hill  v.  Hite,  29  C.  C.  A.  553.] 

2.  Judgment— Matters  Concluded— Decree  in  Partition. 

At  common  law  an  action  of  partition  does  not  determine  title,  but  the 
parties  after  partition  hold  in  severalty  by  the  same  title  as  before;  and 
although  by  Code  W.  Va.  1899,  c.  79.  <  1  (Code  1906,  $  3180),  the  court  in 
a  suit  for  partition  is  authorized  to  "take  cognizance  of  all  questions 
of  law  affecting  the  legal  title  that  may  arise  in  the  proceedings,*'  a  de- 
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cree  of  partition  in  that  state,  awarding  a  part  of  the  property  to  par- 
ties who  appeared  by  the  record  to  own  a  life  estate  therein,  cannot  be 
construed  to  give  such  parties  title  in  fee  simple  as  against  infants,  who 
were  made  parties  and  who  owned  the  reversionary  Interest,  where  no 
question  of  title  as  between  them  was  put  In  issue  by  the  pleadings  or 
Utigated. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
cm  District  of  West  Virginia,  at  Bluefield. 
For  opinion  below,  see  162  Fed.  742. 

J.  W.  Chapman  and  A.  P.  Gillespie,  for  appellant. 
Albert  W.   Reynolds    (Joseph    S.   Clark   and   Rucker,   Anderson, 
Strother  &  Hughes,  on  the  brief),  for  appellee. 

Before  PRITCHARD,  Circuit  Judge,  and  WADDILL  and  BOYD, 
District  Judges. 

BOYD,  District  Judge.  This  is  a  bill  in  equity,  originally  filed  by 
Joseph  S.  Gillespie  (appellant  here)  against  the  Pocahontas  Coal  & 
Coke  Company  (appellee  here)  m  the  circuit  court  for  the  county  of 
McDowell,  W.  Va.  The  case  was  subsequently  removed,  upon  the 
petition  of  defendant,  for  trial,  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  West  Virginia,  at  Bluefield.  The 
plaintiff  in  his  bill  alleges  that  he  is  the  owner  in  fee  simple  and  in 
possession  of  a  tract  of  land  containing  68.8  acres  in  the  county  of  Mc- 
Dowell aforesaid,  and  by  his  suit  he  seeks  to  remove  a  cloud  upon  his 
title  to  said  land,  which  he  alleges  exists  by  reason  of  the  fact  that 
the  defendant  has  certain  deeds  and  conveyances  under  which  it  claims 
to  be  the  owner.  Plaintiff  prays  in  his  bill  that  these  deeds  and  con- 
veyances so  held  by  the  defendant  may  be  set  aside  and  annulled,  and 
the  cloud  upon  his  title  thus  removed. 

The  facts  in  the  case,  so  far  as  we  think  necessary  to  present  the 
points  upon  which  it  should  be  decided  here,  are  as  follows : 

Some  time  previous  to  December,  1887,  Thomas  J.  Meyers  died  in- 
testate, seised  at  the  time  of  his  death  of  a  tract  of  land  situate  in  the 
county  of  McDowell  aforesaid,  containing  434  acres.  At  the  death 
of  said  intestate  the  land  descended  to  his  eight  children,  who  were  his 
only  heirs  at  law,  and  they  then  and  there  became  entitled  to  the  said 
land  as  tenants  in  common  thereof;  each  owning  an  undivided  eighth 
interest.  Among  intestate's  children  was  a  daughter  named  Louisa 
(or  Mary  L.  B.,  as  she  was  sometimes  called),  who,  after  the  death 
of  her  father,  married  a  man  by  the  name  of  Thomas  C.  White.  On 
the  9th  of  December,  1887,  said  Thomas  C.  White  and  his  said  wife 
made  a  deed  to  Harman  Newberry,  J.  G.  Watts,  and  William  E. 
Peery,  by  which  said  deed  they  undertook  to  convey  to  the  said  three 
parties  named  the  undivided  interest  of  the  wife  in  the  lands  of  her 
deceased  father,  Thomas  J.  Meyers.  This  deed,  with  the  certificate  of 
acknowledgment  thereon,  is  set  out  in  the  record  as  follows : 

"This  deed,  made  this  9th  day  of  December,  1887,  between  Thomas  O.  White 
and  Mary  L.  White,  his  wife,  of  the  first,  and  Harman  Newberry,  J,  G.  Watts, 
and  William  R  Peery,  of  the  second,  witness  that  for  and  in  consideration  of 
one  hundred  and  fifty  dollars,  the  receipt  of  which  is  hereby  acknowledged, 
the  said  Thomas  G.  White  and  Mary  L.  White,  his  wife,  does  bargain,  sell, 
163  F.— 63 
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land  hereby  conveyed. 
"Given  under  our  hands  and  seals  this  day  and  year  above  written. 

hlB 

rrhomas  C.  X  White.    [Seal.] 
mark 
her 
"Mary  L.  B.  X  White.     [Seal.] 
mark 
"State  of  West  Virginia,  County  of  McDowell— to  wit: 

"I,  James  S.  Brewster,  a  Justice  of  the  peace  in  Big  Sandy  district,  do  here- 
by certify  that  Thomas  C.  WMte  and  Mary  L.  B.  WMte,  wife  of  said  White, 
personally  appeared  before  me  in  my  said  county  aforesaid  and  acknowledged 
the  within  deed,  bearing  date  on  the  9th  day  of  December,  1887 ;  and  the  said 
Mary  L.  B.  White,  wife  of  said  Thomas  O.  White,  being  examined  by  me  privi- 
ly and  apart  from  her  said  husband,  and  having  the  said  writing  fully  ex- 
plained to  her,  declared  she  had  willingly  executed  the  same  and  does  not 
wish  to  retract  it 
"Given  under  my  hand  this  9th  day  of  December,  1887. 

"Jas.  Brewster,  J.  P." 

After  the  making  of  this  deed,  some  time  in  the  year  1888,  the  said 
Mary  L.  B.  White  djed  intestate,  leaving  her  surviving  her  said  hus- 
band and  four  infant  children,  two  of  whom  died,  leaving  two,  named 
Mary  White  and  Sterling  White,  still  living.  The  plaintiff's  title  to 
the  land  in  question  is  evidenced  by  several  deeds,  duly  executed, 
conveying  to  him  the  interests  of  Maty  White  and  Sterling  White, 
the  children  of  Mary  L.  B.  White,  in  the  434-acre  tract  of  land  of 
which  her  father  died  seised  and  at  her  death  descended  to  her  chil- 
dren. The  defendant's  title,  as  shown  by  the  record,  is  derived 
through  a  proceeding  for  partition  of  the  said  tract,  commenced  and 
consummated  in  the  circuit  court  of  McDowell  county,  W.  Va.,  in 
which  said  proceeding  lot  No.  3,  the  subject  of  this  controversy,  was 
allotted  to  Harman  Newberry,  J.  G.  Watts,  and  William  E.  Peery. 
Watts  and  Peery  conveyed  their  interests  in  the  lot  to  their  co-tenant, 
Newberry,  who  in  turn  conveyed  the  lot  to  the  Pocahontas  Coal  Land 
Company,  a  corporation,  and  this  corporation  by  deed  conveyed  it  to 
the  Pocahontas  Coal  &  Coke  Company,  the  present  defendant.  The 
suit  or  proceeding  for  partition  referred  to  was  brought  in  the  circuit 
court  of  McDowell  county,  W.  Va.,  on  the  first  Monday  in  December, 
1894 ;  the  style  of  the  suit  being  as  follows : 

"The  bill  of  complaint  of  Harvey  Beavers  and  Jessa  Beavers,  his  wife,  plain- 
tiffs, V.  Thos.  Lambert  and  Rosa  Lambert,  his  wife,  Clifton  Meyers,  Charles 
Meyers,  W.  F.  Harman,  James  Hall,  Margaret  Hall,  his  wife,  Thomas  White, 
Mary  White,  Sterling  White  (the  two  last  named  are  infants  under  twenty- 
one  years  of  age  and  heirs  at  law  of  Louisa  White,  dec*d,  late  Louisa  Meyers), 
Johh  W.  Moore  and  Minnie  Moore,  his  wife,  late  Minnie  Meyers,  W.  P.  Payne, 
Kewee  Creek  Flat  Top  Coal  Company,  a  corporation  organized  under  the 
laws  of  the  state  of  West  Virginia,  Harman  Newberry,  John  G.  Watts,  and 
William  B.  Peery,  Defendants.    In  Chancery." 

The  plaintiffs  alleged  in  the  bill  that  Thomas  J.  Meyers'  died  seised 
in  fee  of  434  acres  of  land  in  the  county  of  McDowell,  W.  Va.,  etc.; 
further,  that  the  said  Thomas  J.  Meyers  died  in  1886,  leaving  him 
surviving  Foley  Meyers,  his  wife,  who  had  since  died,  Clifton  Meyers, 
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Charles  Meyers,  Roxie  J.  Meyers,  Minnie  J.  Meyers,  since  married  to 
Thomas  Lambert,  Margaret  Meyers,  since  married  to  James  Hall, 
Louisa  Meyers,  since  married  to  Thomas  White,  and  who  has  since 
died,  leaving  Thomas  White,  her  husband,  and  Mary  White  and  Sterl- 
ing White,  infant  children,  surviving  her.  After  alleging  several 
conveyances  of  interest  in  the  land  sought  by  the  bill  to  be  divided 
and  now  held  by  one  or  more  of  the  parties  named  as  defendants,  the 
bill  further  alleges  that  on  tfie  9th  of  December,  1887,  Thomas  C. 
White  and  Mary  L.  B.  White,  his  wife,  conveyed  to  Harman  New-, 
berry,  J.  G.  Watts,  and  William  E.  Peery  one  undivided  eighth  in- 
terest in  the  said  tract  of  land.  The  complainants  alleged  that  they, 
in  the  right  of  the  feme  complainant,  were  the  owners  of  an  undivided 
eighth  of  said  tract  of  land,  and  their  prayer  was  that  commissioners 
be  appointed  to  lay  off  and  assign  to  each  of  the  said  parties  their  re- 
spective portions  of  said  land,  etc.  The  return,  as  set  out  in  the 
record,  shows  that  process  was  executed  personally  on  Roxie  J.  Mey- 
ers, Clifton  Meyers,  Charley  Meyers,  and  W.  P.  Payne.  That  it  was 
served  by  publication  on  the  other  defendants  named,  and  also  includ- 

,  ing  Thomas  C.  White.  There  is  no  return,  so  far  as  appears,  of  any 
service  upon  the  two  infant  children,  Mary  White  and  Sterling  White; 
but  in  the  decree  it  is  stated  that  service  of  process  was  accepted  for 
them  by  John  W.  Waldron,  guardian  ad  litem  appointed  by  the  court 

•  to  defend  them  and  their  interests  in  the  suit. 

The  answer  of  John  W.  Waldron,  as  guardian  ad  litem  of  Mary 
White  and  Sterling  White,  infant  defendants,  says  that  "they  are  in- 
fants under  the  age  of  21  years,  and  by  reason  of  their  infancy  are 
incapable  of  understanding  and  taking  care  of  their  interests.  They 
therefore,  by  their  guardian  ad  litem,  commit  themselves  and  their  in- 
terests to  the  jurisdiction  of  the  court,  and  pray  that  no  decree  may  be » 
pronounced  which  will  tend  to  their  prejudice,"  etc.  The  court  there- 
upon at  March  term,  1895,  appointed  A.  C.  Brewster,  Charter  Pruett, 
and  C.  A.  Bailey  commissioners  to  make  actual  partition  of  the  said 
tract  of  434  acres  of  land  among  the  several  tenants  in  common  there- 
of, as  shown  in  the  bill.  The  report  of  said  commissioners,  set  out 
in  the  record,  shows  that  on  the  17th  of  August,  1895,  they  proceed- 
ed to  execute  their  duties  under  the  decree  of  the  court,  and  as  to  lot 
No.  3,  subject  of  the  present  controversy,  we  quote  from  the  said  re- 
port the  following : 

"Lot  No.  3  we-  laid  off  and  assigned  to  Harman  Newberry  et  al.,  which  is 
bounded  and  described  as  follows:  Beginning  at  a  white  oak  at  the  lower  edge 
of  Dry  Fork  road,  about  150  feet  east  of  Dry  fork,  N.  28  deg.  34'  E.  890  feet 
to  a  stake  in  line  of  the  Meyers  tract,  of  which  this  is  a  part ;  S.  70  deg.  37' 
W.  2,955  (crossing  Dry  fork  at  280  feet)  to  a  large  chestnut  on  top  of  a  spur 
at  lower  edge  of  a  flat ;  S.  48  deg.  4ff  E.  176.9  feet  to  a  poplar  on  a  hillside ; 
S.  22  deg.  00'  B.  99.0  feet  to  a  double  chestnut;  S.  31  deg.  00^  B.  157.0  feet 
to  a  stake  on  top  of  a  spur  in  a  flat ;  S.  37  deg.  30'  El  154.1  to  two  small  red 
oaks  9n  top  of  a  spur,  corner  to  lot  No.  2 ;  N.  82  deg.  00*  R  2,117.7,  crossing 
Dry  fork  to  a  stake  on  a  hillside ;  N.  33  deg.  19'  W.  800  feet  to  the  beginning 
— containing  58.8  acres  or  %  of  the  Meyers  estate." 

Following  this  report  at  March  term,  1896,  of  the  said  court,  a 
decree  confirming  the  same  was  entered,  <  and  it  was  further  decreed 
as  follows: 
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8  of  chapter  117  of  the  Code  to  the  clerk  of  the  county  court  of  this  county, 
to  be  by  him  recorded  In  the  manner  prescribed  by  law." 

And  then  the  costs  are  apportioned  to  be  paid  by  the  parties  to  the 
action  according  to  their  respective  interests. 

At  the  hearing  the  Circuit  Court,  upon  the  bill,  the  answer,  the 
proofs,  and  exhibits,  dismissed  plaintiff's  bill  and  entered  a  decree 
accordingly,  from  A^hich  the  plaintiff  appealed  to  this  court. 

In  order  to  present  the  matter  more  fully,  we  think  it  well  to  g^ve 
the  chain  of  title  of  the  two  parties  to  this  action,  as  set  forth  in  the 
record. 

The  plaintiff  relie.<5  upon  the  following  deeds,  conveyances,  and 
evidences  of  title,  to  wit: 

Deed  made  22d  day  of  June,  1903,  by  O.  W.  Altlzer  and  Maggie  Altizer,  his 
wife,  A.  T.  Lambert  and  Rosa  Lambert,  his  wife,  Henry  I.  Beavers  and 
Jessa  Beavers,  his  wife,  Charles  Meyers,  and  Mary  White  to  J.  S.  Gillespie, 
conveying  one-half  interest  In  lot  No.  3,  containing  58.8  acres  and  also  all  of 
the  right,  title,  and  Interest  of  the  grantors  in  the  tract  of  land  on  which  the^ 
dwelling  house  of  the  late  J.  T.  Meyers  is  situated. 

Deed  executed  the  20th  day  of  July,  1904,  by  Henry  I.  Beavers,  commis- 
sioner of  the  circuit  court  of  McDowell  county,  W.  Va.,  in  the  cause  of  Henry 
I.  Beavers,  guardian,  v.  Sterling  White,  to  A.  Z.  Altizer,  In  which  said  lot  No. 
3,  containing  58.8  acres,  is  conveyed,  and  also  Including  all  the  land  and  in- 
terest in  laud  which  descended  to  Sterling  White  from  his  mother,  and  which 
she  acquired  from  the  estate  of  her  father,  J.  T.  Meyers. 

Deed  of  October  10,  1904,  executed  by  A.  Z.  Altizer  and  his  wife  to  J,  S. 
Gillespie,  conveying  the  said  tract  of  58.8  acres. 

Deed  of  September  25,  1905,  from  Sterling  White  to  J.  S.  Gillespie,  releasing 
and  confirming  uoto  Gillespie  all  right,  title,  and  Interest  of  the  said  Sterling 
White  to  certain  lands  in  McDowell  county,  state  of  West  Virginia,  on  the 
•  Dry  fork  and  waters  thereof,  which  were  inherited  by  the  said  White  from 
his  mother,  being  the  same  lands  inherited  by  his  mother  from  the  estate  of 
her  father,  J.  T.  Meyers;  the  interest  conveyed  being  one-sixteenth  part  of 
the  lands  owned  by  J.  T.  Meyers,  Including  the  lands  conveyed  by  Henry  L 
Beavers,  commissioner,*  to  A.  Z.  Altizer,  by  deed  dated  July  20,  1904. 

Deed  of  August  15,  1905,  by  Mary  F.  White  to  J.  N.  and  J.  W.  Harman,  at- 
torneys, in  which  Mary  F.  White  conveys  to  the  said  attorneys  her  interest  In 
real  estate  in  the  county  of  McDowell,  W.  Va.,  on  the  waters  of  Dry  fork; 
the  said  interest  being  derived  to  her  from  her  mother,  Louisa  White,  de- 
ceased. 

Deed  of  April  13,  1906,  executed  by  Mary  F.  White,  J.  N.  Harman  and  his 
wife,  and  James  W.  Harman,  to  J.  S.  Gillespie,  conveying  the  lands  contained 
In  the  boundaries  of  lot  No.  3,  containing  58.8  acres,  being  the  lands  Inherited 
by  Mary  A.  White  from  her  mother,  the  late  Louisa  White,  and  which  were 
Inherited  by  the  said  Mary  Louisa  White  from  her  father,  the  late  J.  T. 
Meyers. 

The  defendant's  chain  of  title  is  as  follows,  to-wit: 

Deed  executed  on  the  9th  of  December,  1887.  by  Thomas  O.  White  and  L.  B. 
White,  his  wife,  to  Harman  Newberry,  J.  G.  Watts  and  William  B.  Peery.  con- 
veying a  one-eighth  undivided  Interest  of  Mary  L.  B.  White  In  the  lands  Of  her 
father,  J.  T.  Meyers ;  said  land  being  on  Dry  fork  of  Sandy  river,  In  McDowell 
county,  W.  Va.    (This  deed  is  set  forth  before  in  full.) 

Deed  of  June  14,  1890,  executed  by  William  B.  Peery  and  his  wife  and  J. 
G.  Watts  and  his  wife  to  Harman  Newberry,  conveying  to  the  latter  the  in- 
terest of  the  parties  first  named  in  the  lands  bought  from  Thomas  CL  White 
and  Mary  L.  B.  White,  evidenced  by  the  deed  of  December  9,  1887. 
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circuit  court  of  McDowell  county,  W.  Va.,  beginning  In  December,  1894,  and 
concluding  with  decree  of  March  13,  1896. 

Deed  from  Harman  Newberry  and  wife  to  the  Pocahontas  Coal  Land  Com- 
pany, of  September  12,  1901,  conveying  lot  No.  3,  as  shown  in  the  division,  in 
which  the  land  is  described  as  being  the  tract  that  represents  the  interest  of 
Mary  L.  B.  White  in  the  estate  of  her  father,  J.  T.  Meyers,  deceased,  which 
interest  the  said  Mary  L.  B.  White  and  Thomas  C.  White,  her  husband,  by 
deed  dated  December  9,  1887,  conveyed  to  the  said  Newberry,  J.  G.  Watts,  and 
W.  E.  Peery;  said  Watts  and  Peery  conveying  by  deed  dated  June  14,  1890, 
their  interest  to  said  Newberry,  and  on  partition  of  said  estate  said  tract  as 
described  was  allotted  to  said  Newberry. 

Deed  of  October  19,  1901,  executed  by  the  Pocahontas  Coal  Land  Company, 
conveying  the  said  tract,  lot  No.  8,  to  the  Pocahontas  Coal  &  Coke  Company, 
the  present  defendant 

The  contentions  of  the  defendant  against  the  granting  of  the  relief 
prayed  for  in  Gillespie's  bill  were :  (1)  That  the  deed  from  Thomas  C. 
White  and  Mary  L.  B.  White  to  Newberry,  Watts,  and  Peery  was  a 
good  and  valid  deed,  and  availed  to  pass  the  title  of  Mrs.  White  to 
her  interest  in  her  father's  estate.  (2)  That  in  any  event  the  decree 
in  partition  of  the  circuit  court  of  McDowell  county,  assigning  this 
58.8  acres  to  those  under  whom  the  defendant  claims,  created  title, 
and  that,  the  decree  not  having  been  appealed  from  or  otherwise  di- 
rectly impeached  within  the  time  required  by  law,  it  cannot  now  be 
attacked  collaterally. 

The  Circuit  Court  determined  the  first  contention  adversely  to  the 
defendant,  on  the  ground  that  the  privy  examination  of  Mary  L.  B. 
White  on  the  deed  of  December  9,  1887,  was  not  taken  in  accordance 
with  the  requirements  of  the  law  of  the  state  of  West  Virginia,  and 
said  deed  was  therefore  insufficient  to  pass  her  title.  In  passing  upon 
this  question  the  court,  in  an  opinion  filed  in  the  case,  after  a  mild 
criticism  of  the  soundness  of  the  decisions  of  the  Supreme  Court  of 
Appeals  of  West  Virginia,  construing  the  statute  in  regard  to  the 
examination  of  femes  covert  upon  deeds  conveying  lands  belonging  to 
them  in  their  own  right,  says : 

"Nevertheless,  the  present  state  of  the  law,  as  determined  by  the  supreme 
appellate  court  of  this  state,  is  in  favor  of  the  proposition  that  the  deed  here 
in  question  does  not  avail  to  pass  the  title  of  the  female  grantor,  and  I  feel 
constrained  to  abide  by  the  law  as  declared  unUl  that  decision  has  been  duly 
reversed." 

See  McMullen  v.  Eagan  et  al.,  21  W.  Va.  233,  Watson  v.  Michael, 
21  W.  Va.  568,  and  Laidley  v.  Knight,  Trustee,  et  al.,  23  W.  Va.  735. 

Upon  an  examination  of  the  West  Virginia  authorities  we  unhesitat- 
ingly concur  in  this  conclusion  of  the  Circuit  Court,  and  although  we 
may  be  inclined  to  agree  with  the  learned  judge  below  as  to  the  sound- 
ness of  the  principles  declared  in  these  decisions,  yet  we  believe  the 
law  to  be  that  where  there  is  a  state  statute  directing  the  rflanner  and 
form  of  the  examination  of  a  married  woman  upon  a  deed,  made 
jointly  with  her  husband,  conveying  her  separate  lands,  the  construc- 
tion placed  upon  such  statute  by  the  highest  court  of  the  state,  de- 
claring what  the  necessary  requirements  are  in  order  to  make  such 
examination  effective,  becomes  a  rule  of  property  in  that  state,  and 
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therefore,  being  eliminated,  we  come  to  the  second  contention  of  the 
defendant,  in  which  it  relies  on  the  decree  in  partition  entered  by  the 
circuit  court  of  McDowell  county,  W.  Va.,  in  the  proceeding  of  Har- 
vey Beavers  and   Tessa   Rpavprs    NU  Wife    v    Thnmas  Tamhert  ef  al 
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entered  on  the  13th  of  March,  1895,  it  is  ascertained  as  a  fact  that 
publication  had  been  made  for  him.  If,  therefore,  the  court  at  that 
time  treated  Thomas  C.  White  as  still  living,  it  would  necessarily  fol- 
low that  Newberry,  Watts,  and  Peery  were  entitled,  by  virtue  of  the 
deed  of  December  9,  1887,  to  hold  the  estate  for  life  in  the  lands  of 
Mary  L.  B.  White  existing  as  the  curtesy  consummate  of  her  sur- 
viving husband.  We  think  this  view  much  more  consistent  with  rea- 
son than  that  a  chancellor,  sitting  in  a  court  of  equity,  entered  a  decree 
divesting  the  title  of  two  infant  defendants  to  land  inherited  from 
their  mother,  and  created  a  fee-simple  title  to  the  land  in  three  pur- 
chasers who  claimed  under  a  deed  such  as  that  of  December  9,  1887. 
If,  as  we  have  suggested,  the  court  held  Newberry,  Watts,  and  Peery 
to  be  the  owners  of  a  life  estate  in  an  eighth  interest  in  the  Meyers 
land,  they  had  a  right  to  have  partition,  for  it  is  a  settled  principle  of 
«  law  that  a  person  having  a  limited  estate  in  an  undivided  interest  in 
land  and  entitled  to  the  present  possession  thereof  can  maintain  an 
action  to  enforce  the  assignment  of  such  interest  in  severalty;  but 
under  these  circumstances  partition  is  temporary  only,  and  does  not 
affect  a  reversioner  or  remainderman  who  is  entitled  to  partition  when 
his  estate  falls  into  pbssession  by  reason  of  the  termination  of  a 
particular  estate.  And  no  doubt,  in  view  of  this  principle,  the  pre- 
caution was  taken  to  make  the  infants,  Mary  White  and  Sterling 
White,  parties  to  this  proceeding,  not  that  their  title,  as  derived  to 
them  as  heirs  of  their  mother,  was  to  be  affected,  but  that  they  might 
be  bound  by  the  allotment,  so  that  when  they  arrived  of  full  age,  and 
the  life  estate,  which  was  supposed  to  be  existing,  had  terminated,  no 
further  proceeding  in  partition  would  be  necessary. 

But  it  further  appears  that  in  the  hearing  of  the  present  case  by 
the  Circuit  Court  the  fact  was  disclosed  that  Thomas  C.  White 
was  dead  and  that  he  died  before  the  institution  of  the  partition  pro- 
ceeding. Three  witnesses,  namely,  Mrs.  Maegie  Altizcr,  who  was  a 
sister  of  Mary  L.  B.  White,  Charles  W.  Meyers,  who  was  her  brother, 
and  Henry  I.  Beavers,  a  brother-in-law,  all  testified  that  Thomas  C 
White  was  dead,  and  Mrs.  Altizer  testified  that  he  died  in  1891.  This 
testimony  was  uncontradicted.  So,  then,  at  the  time  of  the  partition 
proceeding  Newberry,  Watts,  and  Peery  had  no  interest  whatever  in 
the  Meyers  land,  and  yet  it  is  insisted  by  the  defendant  that  because 
of  the  fact  that  they  were  made  parties  to  the  proceeding,  and  Mary 
White  and  Sterling  White,  the  two  infants,  were  also  made  parties, 
and  in  the  course  of  the  proceeding  a  lot  was  assigned  to  Newberry, 
Watts,  and  Peery  without  defining  any  estate  whatever  therein,  and 
the  assignment  was  confirmed  by  a  decree  of  the  court,  there  being  no 
issue  or  question  as  to  the  title  raised,  such  proceeding  and  the  decree 
entered  therein  created  in  Newberry,  Watts,  and  Peery  a  fee-simple 
title  to  one-eighth  interest  in  the  Meyers  land,  and  thereby  divested  the 
two  infants,  Mary  White  and  Sterling  White,  of  whatever  interest 
they  had,  and  adjudicated  finally  the  relative  rights  of  these  parties 
to  the  lands  in  controversy.  We  do  not  consent  to  this  proposition. 
We  regard  as  anomalous  the  position  that  a  court  of  equity,  in  a  pro- 
ceeding for  partition  in  which  no  question  or  issue  of  title  is  raised, 
where  upon  the  face  of  the  petition  and  the  exhibits  thereto  it  was 
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would,  under  such  circumstances,  undertake  to  increase  such  life 
estate  to  the  dignity  of  a  fee  simple,  and  especially  when  it  must  have 
been  clear  to  the  court  at  the  time  that  the  owners  of  the  fee  simple 
were  two  infant  children  represented  in  the  cause  by  a  guardian  ad 
litem.  It  is  an  especial  province  of  a  court  of  equity  to  protect  the 
rights  of  infants  in  the  subject-matter  of  a  controversy  pending  there- 
in, and  we  are  unwilling  to  assume  that  a  chancellor,  in  view  of  the 
facts  which  existed  and  were  made  known  to  the  court  at  the  time 
the  partition  proceeding  before  referred  to  was  pending,  would  by 
decree  have  undertaken-  to  divest  infant  parties  of  a  fee-simple  title 
to  a  particular  lot  of  land,  and  invest  parties  who  had  only  a  life  estate 
or  no  estate  at  all  with  such  title.  As  we  have  before  stated,  the  title 
to  this  lot  of  land  was  not  in  controversy.  By  the  partition  proceeding 
Newberry,  Watts,  and  Pcery  did  not  and  could  not  increase  their  es- 
tate in  the  lands  divided.  They  did  not,  by  virtue  of  the  allotment, 
take  as  purchasers.  Th^y  only  became  entitled  to  hold  in  severalty 
their  shares  in  the  land ;  the  limit  of  estate  being  left  as  it  was  before. 
Partition  does  not  create  title.  It  only  sets  apart  in  severalty  the 
interest  of  a  tenant  of  a  common  possession  with  precisely  the  same 
degree  of  estate  as  was  held  by  him  in  the  land  before  division  was 
made. 

The  deed  of  partition  destroys  the  unity  of  possession,  and  hence- 
forth each  holds  his  share  in  severance.  But  such  deed  confers  no 
new  title  or  additional  estate  in  the  land.  2  Blackstone,  186.  "Par- 
tition makes  no  degree.  It  only  adjusts  the  different  rights  of  the 
parties  to  the  possession.  Each  does  not  take  allotment  by  purchase, 
but  is  as  much  seised  of  it  by  descent  from  a  common  ancestor  as  of 
the  undivided  share  by  partition/'  Allnatt  on  Partition,  124.  So 
that,  if  Newberry,  Watts,  and  Peery  had  nothing  in  the  land  by  virtue 
of  the  deed  from  White  and  wife,  the  mere  fact  of  partition  and  as- 
signment to  them  of  a  lot  did  not  convey  title. 

In  the  ioregoing  we  have  laid  down  what  we  understand  to  be  the 
common-law  rule  in  partition ;  but  the  defendant  insists  that  that  rule 
is  not  in  force  in  the  state  of  West  Virginia  by  reason  of  the  fact 
that  the  Legislature  of  that  state  has  enacted  a  statute  which  confers 
upon  the  courts  of  the  state  in  partition  proceedings  the  right  to  pass 
upon  questions  of  title  arising  between  the  parties  to  such  proceeding, 
and  that  thereby  the  common-law  rule  has  been  modified  in  that  state. 
This  statute  is  section  1,  c.  79,  Code  W.  Va.  1899  (Code  1906,  §  3180), 
and  reads  as  follows : 

'Tenants  In  common,  joint  tenants,  and  coparceners,  shaH  be  compellable 
to  make  partition,  and  tbe  circuit  court  of  tbe  county  wberein  the  estate,  or 
any  part  thereof,  may  be  shall  have  Jurisdiction  in  cases  of  partiticm,  and  in 
the  exercise  of  such  Jurisdiction  may  take  cognizance  of  all  questions  of  law 
affecting  the  legal  title  that  may  arise  in  the  proceedings." 

The  Supreme  Court  of  Appeals  of  West  Virginia  has  construed  this 
statute,  and  we  quote  from  the  syllabus  in  Davis  v.  Settle  et  al.,  43 
W.  Va.  18,  26  S.  E.  557,  which  is  given  in  the  opinion  of  the  Circuit 
Court  as  a  leading  case  on  the  subject: 
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"Section  1,  c.  79,  Code  1891,  authorizes  a  coort  of  equity  in  partition  cases 
to  pass  on  all  question  of  law  touching  the  legal  titie  of  any  one  claiming  to 
share  in  the  partition  to  the  interest  he  claims,  if  his  interest  be  such  as,  if 
valid,  will  make  him  a  co-owner  in  the  common  subject  with  the  plaintiff,  as 
holding  under  the  same  right  or  title  under  which  the  partition  is  to  be  made ; 
but  it  does  not  authorize  the  court  to  pass  on  the  titie  of  a  stranger  claiming 
under  a  different  title,  adverse  to  the  title  under  which  the  partition  is  to  be 
made,  nor  can  such  stranger  and  his  hostile  title  be  brought  into  such  suit, 
and  the  conflict  between  the  two  hostile  rights  settied  as  incident  to  partition/' 

•  Under  the  statute,  as  will  be  seen,  the  court  is  authorized  to  take 
cognizance  of  all  questions  of  law  affecting  the  legal  title  that  may 
arise  in  the  proceedings,  and  the  Supreme  Court  of  Appeals  has  con- 
strued that  authority  to  be  confined  to  questions  of  title  affecting  the 
right  to  be  parties  to  the  action.  This  statute,  as  construed  by  the 
state  court,  is  readily  understood.  The  common-law  rule  is  modified 
to  the  extent  that  the  state  court  has  jurisdiction  to  pass  upon  ques- 
tions of  law  touching  the  legal  title  of  any  party  to  the  action  to  the 
interest  he  claims  in  the  land  to  be  divided,  in  order  to  ascertain  if 
such  party  is  a  co-owner  in  the  common  subject  with  a  party  plaintiff 
as  holding  under  the  same  right  and  title  that  partition  is  sought  to 
be  made.  But  there  is  no  jurisdiction  conferred  by  which  the  court 
can  increase  or  decrease  the  degree  of  an  estate,  change  a  life  tenure 
into  a  fee  simple,  or  invest  a  title  where  otherwise  none  existed.  As 
to  these  matters  the  West  Virginia  statute  seems  to  leave  the  rules 
of  the  common  law  in  regard  to  partition  still  in  force. 

In  our. case  there  was  no  dispute  as  to  the  title  to  any  portion  of 
the  land.  There  was  no  conflicting  claim,  nor  did  the  court  in  the 
decree  refer  to  or  determine  any  such  claim.  The  court  decreed  par- 
tition as  sought  by  the  complainants  and  confirmed  the  r.eport  of  the 
commissioners,  and  nowhere  in  the  bill  filed,  in  the  decree  directing 
partition,  in  the  report  of  the  commissioners,  or  in  the  decree  of  con- 
firmation is  there  any  suggestion  that  contested  rights  or  conflicting 
claims  of  title  to  or  estate  in  the  lands  are  either  raised  or  passed 
upon.  To  our  minds  it  is  clear  that  the  chancellor  saw,  from  an  in- 
spection of  the  deed  of  December  9,  1887,  and  the  certificate  attached, 
the  quantum  of  estate  it  conveyed  and  that  the  partition  and  confirma- 
tion were  made  in  the  light  of  this  knowledge.  It  is  our  conclusion, 
therefore,  that  Mary  White  and  Sterling  White,  the  ipfant  parties  to 
the  partition  proceeding,  are  not  estopped  by  the  decree  therein,  nor 
are  they  divested  of  their  interest  in  their  mother's  land  by  the  adjudi- 
cation in  that  suit.  Consequently  we  are  of  the  opinion  that  the  dis- 
missal of  plaintiff's  bill  on  that  ground  was  error. 

The  proposition  that  Mary  White  and  Sterling  White  should  have 
availed  themselves  of  the  West  Virginia  statute,  which  gives  a  person 
six  months  after  attaining  majority  to  show  cause  to  modify  or  set 
aside  a  decree  rendered  against  him  in  his  infancy,  is  without  merit. 
As  we  construe  the  decree  in  the  partition  case,  the  decision  was  not 
adverse  to  them,  and  no  existing  right  of  theirs  was  affected. 

There  is  still  a  further  question  raised  by  the  defendant,  and  that 
is  that  Mary  White  and  Sterling  White  have  forfeited  to  the  state 
whatever  interest  they  had  in  the  lands  in  controversy  because  of  the 
fact  that  the  said  lands  were  not  entered  upon  the  land  books  and  taxes 
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paid  thereon  as  required  by  law.  Under  the  facts  as  disclosed  in  the 
case  we  do  not  regard  this  position  as  tenable.  It  was  evidently  not 
considered  as  having  bearing  by  the  learned  judge  of  the  Circuit 
Court,  because  in  his  opinion  dismissing  plaintiff's  bill  he  makes  no 
reference  to  it  whatever. 

It  was  error  to  dismiss  appellant's  bill  on  the  grounds  stated,  and 
the  decree  Entered  to  that  effect  should  be  reversed. 

Reversed, 


In  re  APPBL. 

In  re  McFBXIJE: 

(Olrcult  Goort  of  Appeals,  First  dreiilt    Angost  IB,  190&) 

No.  756  (Original). 

L  Nb  Bxeat—Wbit  fob  Abbbctt  of  Bankbupt— Constbuotion  of  Bond. 

A  bond  given  to  secure  the  release  of  a  bankrupt  when  arrested  under  a 
writ  of  ne  exeat  regno,  and  conditioned  that  he  shall  not  depart  from  the 
district,  is  to  be  construed  in  accordance  with  its  terms,  and  the  departure 
of  the  bankrupt  from  the  district  without  leave  of  the  court  is  a  breadi 
thereof,  although  he  is  present  to  abide  the  Judgment  of  the  court  when 
rendered. 

2.  Ban KBUPTOY—Po WEES  OP  Court— Chancbb  of  Bond. 

A  court  of  bankruptcy,  acting  either  upon  the  analogy  of  a  court  of 
equity  or  of  the  power  possessed  by  courts  of  the  United  States  In  actions 
at  law,  has  power  to  chancer  a  bond  given  for  the  release  of  a  bankrupt 
when  arrested  under  a  writ  of  ne  exeat. 

Petition  of  Trustee  to  Revise  in  Matter  of  Law  the  Proceedings 
of  the  District  Court  of  the  United  States  for  the  District  of  Massa- 
chusetts, in  Bankruptcy. 

T>e  M.  Friedman  (Morse  &  Friedman,  on  the  brief),  for  petitioner. 
Edmund  A.  Whitman  (Elder  &  Whitman,  on  the  brief),  for  respond- 
ent David  Appel. 

Before  COLT,  PUTNAM,  and  LOWELL,  Circuit  Judges. 

LOWELL,  Circuit  Judge.  Majer  Appel  was  adjudged  a  bankrupt 
January  23,  190S,  and  thereafter  McPeck  was  elected  his  trustee.  On 
July  26,  1906,  McPeck  filed  a  petition  in  the  District  Court,  setting  out 
that  the  bankrupt  had  fraudulently  concealed  from  the  trustee  a  con- 
siderable sum  of  money  belonging  to  the  bankrupt  estate;  that  the 
bankrupt  was  a  resident  of  Adams,  within  the  district  of  Massachu- 
setts, at  the  commencement  of  the  bankruptcy  proceedings;  "that 
thereafter,  and  while  said  proceedings  were  still  pending,  said  Appel 
removed  to  the  state  of  New  York,  and  that  he  has  not  since  been  a 
resident  of  Adams,  but  has  continued  to  keep  within  the  said  state  of 
New  York;  *  *  *  that  said  Majer  Appel  is  now  within  the  juris- 
diction of  this  court,  but  *  *  *  is  about  to  remove  from  the  juris- 
diction of  the  court,  and  has  no  intention  of  remaining  within  said  ju- 
risdiction, and  that  his  removal  from  the  jurisdiction  will  endanger  the 
amount  due  from  said  Majer  Appel  to  your  petitioner.     Wherefore 
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bankrupt  was  duly  arrested  thereupon.    On  July  27th,  he  obtained  his 
liberty  by  executing  before  k  commissioner  the  following  instrument : 
"Recognizance  for  Appearance. 
[Filed  July  30,  1906.] 
"United  States  of  America,  District  of  Massachusetts,  ss.— City  of  Pittsfleld. 

"Be  it  remembered  that  on  this  twenty-seventh  day  of  July  A.  D.  1906,  be- 
fore me,  a  commissioner  duly  appointed  by  the  District  Court  of  the  United 
States  for  the  said  District  of  Massachusetts,  personally  came  Majer  Appel 
of  Brooklyn  in  the  State  of  New  York  and  David  Appel  of  the  city,  county 
and  State  of  New  York,  and  Jointly  and  severally  acknowledged  themselves 
to  owe  the  United  States  of  America  the  sum  of  two  thousand  five  hundred 
dollars,  to  be  levied  on  their  goods  and  chattels,  lands  and  tenements,  If  de- 
fault be  made  in  the  condition  following,  to  wit: — 

"The  condition  of  this  recognizance  is  such,  that  If  the  said  Majer  Appel 
will  not  go  or  attempt  to  go  into  parts  beyond  the  jurisdiction  of  the  District 
Court  of  the  United  States  for  the  District  of  I^assachusetts  without  the 
leave  of  said  court  or  until  further  order  of  said  court,  and  then  and  there 
abide  the  judgment  of  the  said  court,  and  not  depart  from  said  district 
without  leave,  then  this  recognizance  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue.  Majer  Appel.    [Seal.] 

"David  Appel.     [Seal.] 

"Taken  and  acknowledged  before  me  on  the  day  and  year  first  above  writ- 
ten. 

"[Seal.]  Arthur  H.  Wood, 

"Commissioner  of  the  United  States  for  the  District  of  Massachusetts. 

"United  States  of  America,  District  of  Massachusetts,  ss. — 

"David  Appel,  a  surety  on  the  annexed  recognizance,  being  duly  sworn,  de- 
poses and  says  that  he  resides  at  248  Bast  7th  Street,  in  the  city  of  New  York,' 
that  he  is  a  freeholder  in  the  city  of  Brooklyn,  New  York,  that  he  is  worth 
the  sum  of  three  thousand  dollars,  over  and  above  all  his  just  debts  and 
liabilities,  in  property  subject  to  execution  and  sale,  and  that  his  property 
consists  of  real  estate  in  said  Brooklyn.  David  Appel  has  deposited  with  me 
two  thousand  five  hundred  dollars  in  cash  as  bail  money. 

"[Affiant's  Signature]    David  Appel. 
"Sworn  to  and  subscribed  before  me,  this  twenty-seventh  day  of  July,  A. 
D.  1906. 

"[Seal.]  Arthur  H.  Woods, 

"Commissioner  of.  the  United  States  for  the  District  of /* 

The  deposit  of  $2,500  was  later  handed  over  by  the  commissioner  to 
the  clerk  of  the  District  Court. 

On  March  12,  1907,  the  judge  of  the  District  Court  affirmed  the 
order  of  the  referee  directing  the  bankrupt  to  turn  over  to  the  trustee 
$6,000.  On  April  29,  1907,  the  trustee  filed  a  petition  in  the  District 
Court,  alleging  the  arrest  and  release  of  the  bankrupt,  that  the  bank- 
rupt had  "committed  various  breaches  of  said  bond,"  and  "that  demand 
had  been  made  upon  said  surety  for  the  penal  sum  of  said  bond,  and 
the  money  deposited  in  the  clerk's  office."  The  trustee,  therefore, 
prayed  that  the  sum  of  $2,500  might  be  ordered  to  be  paid  by  the  clerk 
of  the  District  Court  to  the  petitioner  as  trustee  in  bankruptcy.  There 
was  a  hearing  in  the  District  Court,  at  which  both  the  bankrupt  and 
the  surety  were  present.  The  decree  recited  "that  no  breach  of  the 
conditions  of  said  bond  had  been  committed,  as  more  fully  appears  in 
the  opinion  of  the  court,"  and  it  denied  the  petition.    On  reference  to 
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time  after  the  bond  was  given  did  not  amount  to  a  breach  of  the  bond. 
This  was  the  ground  upon  which  the  trustee's  petition  was  dismissed. 
The  record,  as  presented  to  this  court,  is  informal  in  several  respects, 
but  it  appears  generally,  and  both  counsel  are  agreed,  that  this  court 
must  first  answer  the  following  question:  Was  the  learned  judge  of 
the  District  Court  right  in  ruling  that  the  bond  given  for  the  bankrupt's 
release  was  in  effect  a  bail  bond,  binding  him  only  to  abide  the  decrees 
and  orders  of  the  District  Court  when  rendered,  and  in  other  respects 
leaving  him  free  to  absent  himself  from  the  court's  jurisdiction?  The 
trustee  contended,  in  accordance  with  the  wording  of  the  bond,  that 
it  was  conditioned  upon  his  remaining  constantly  within  the  jurisdic- 
tion. 

An  examination  of  the  practice  of  the  English  Court  of  Chancery, 
as  set  out  in  the  decided  cases  and  in  accepted  text-books,  leads  us  to 
the  conclusion  that  the  bond  should  receive  its  grammatical  construc- 
tion, and  that  it  binds  the  bankrupt  not  to  go  into  parts  beyond  the 
jurisdiction  without  leave  of  the  court  of  bankruptcy.  Musgrave  v. 
Medex,  1  Mer.  49;  Utten  v.  Utten,  1  Mer.  51;  2  Dan.  Ch.  Pr.  (6th 
Am.  Ed.)  p.  1712.  This  rule  has  peculiar  application  to  the  case  of  a 
bankrupt  who  is  required  by  the  general  scheme  of  the  bankruptcy  act 
to  be  constantly  on  hand  in  order  that  he  may  assist  the  trustee  in  his 
administration  of  the  estate. 

We  hold  the  decree  of  the  District  Court  erroneous  and  reverse  it, 
because  it  sets  out  that  the  bankrupt's  absence  from  Massachusetts 
was  not  a  breach  of  the  bond.  We  hold  that  this  absence  was  a  breach 
of  the  bond,  but  we  recognize  that  weighty  courts  have  held  that,  while 
a  bond  given  to  procure  the  release  of  one  arrested  under  a  writ  of  ne 
exeat  regno  differs  from  an  ordinary  bail  bond  in  requiring  the  con- 
stant presence  of  the  principal  within  the  jurisdiction,  yet  the  chief  ob- 
ject of  the  two  obligations  is  the  same,  viz.,  to  obtain  security  that  the 
principal  shall  abide  (not  perform)  any  decree  which  the  court  may 
render  against  him.  14  Enc.  PI.  &  Prac.  p.  320.  The  penal  sum  of  the 
bond  in  the  case  at  bar  is  already  in  the  disposition  of  the  District 
Court.  In  Harris  v.  Hardy,  3  Hill,  393,  the  Supreme  Court  of  New 
York  said : 

"If  the  defendant  leave  the  state  without  permission,  an  order  wiU  be 
granted  directing  his  sureties  to  pay  the  money  Into  court,  or,  In  default 
thereof,  that  a  suit  be  brought  upon  the  bond.  The  writ  wUl  be  discharged,  on 
paying  into  court  the  sum  for  which  it  is  marked,  and  upon  giving  security 
to  abide  by  the  decree.  The  fund  is  under  the  control  of  the  Court  of  Chan- 
cery, and  will  be  disposed  of  with  due  regard  to  the  rights  of  all  parties 
concerned." 

The  learned  district  judge  seems  to  have  found  no  evidence  that  the 
bankrupt  had  not  always  been  ready  to  abide  the  decrees  of  the  court 
of  bankruptcy,  although  he  had  personally  departed  from  the  juris- 
diction. Acting  either  upon  the  analogy  of  a  court  of  equity  or  of  the 
power  possessed  by  courts  of  the  United  States  in  actions  at  law,  a 
court  of  bankruptcy  has  power  to  chancer  a  bond.  Sun  Printing  & 
Publishing  Association  v.  Moore,  183  U.  S.  642,  662,  22  Sup.  Ct.  240, 
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46  L.  Ed.  366;  8  and  9  Wm.  Ill,  c.  11;  Rev.  St.  §  961  (U.  S.  Comp. 
St.  1901,  p.  699).  It  may  well  be  that  the  District  Court  will  refuse ' 
to  enforce  the  liability  ot  the  surety  upon  this  bond,  and  will  relieve 
him  from  that  liability,  basing  its  action,  not  upon  the  want  of  a  tech- 
nical breach  pf  the  bond,  but  on  the  broader  ground  that  the  result 
sought  by  the  obligation  has  not  yet  failed.  We  are  not  required  to 
pass  upon  these  questions.  The  record  is  not  full  enough.  Inasmuch 
as  the  decree  contains  a  recital  which  we  deem  erroneous  in  law,  we 
must  reverse  it ;  but  we  do  so  with  leave  to  the  District  Court  to  pro- 
ceed further  in  the  matter  in  accordance  with  the  rules  of  equity. 

The  decree  of  the  District  Court  is  reversed,  and  the  case  is  remand- 
ed to  that  court,  with  directions  to  proceed  in  accordance  with  our 
opinion  passed  down  the  13th  day  of  August,  1908 ;  and  the  petitioner 
recovers  his  costs  in  this  court 

NOTE.— The  following  la  the  opinion  of  Dodge,  District  Judge,  on  petition 
to  pay  over  money  deposited  as  ball  for  bankrupt: 

DODGE,  District  Judge.  Upon  a  writ  of  ne  exeat,  Issued  by  this  court  on 
July  27,  1906,  the  bankrupt,  as  appears  by  the  return  on  the  writ,  was  arrested 
and  taken  before  an  ofllcer  at  Plttsfield,  in  this  district,  duly  qualified  to  take 
bail  In  cases  pending  in  any  one  of  the  United  States  courts.  By  order  of  that 
officer  he  was  committed  to  the  Plttsfield  Jail  in  default  of  ball.  On  the  same 
day,  however,  a  bond  of  recognizance  was  executed  by  the  bankrupt  as  prin- 
cipal and  one  David  Appel  as  surety  in  the  sum  of  $2,500.  The  surety  de- 
posited $2,500  with  the  clerk  of  the  court,  agreeing  that  it  should  be  held  as 
bail  or  security  for  the  performance  of  the  bond.  The  bankrupt  was  then  re- 
leased from  custody. 

The  present  petition,  filed  by  the  trustee  April  29,  1907,  alleges  that  the 
bankrupt  has  committed  various  breaches  of  this  bond,  and  that  demand  has 
been  made  upon  the  surety.  It  asks  that  the  amount  deposited  may  be  ordered 
to  be  paid  by  the  clerk  to  the  trustee  of  the  bankrupt's  estate,  to  be  dis- 
bursed by  him  as  assets  of  the  estate. 

The  bond  referred  to  was  filed  in  court  on  July  30,  1906.  It  is  in  the  form 
of  a  recognizance  taken  before  a  United  States  commissioner,  Mr.  Wood,  of 
Plttsfield,  the  officer  referred  to  in  the  return  upon- the  writ.  The  bankrupt 
and  his  surety  acknowledge  themselves  to  owe  the  United  States  of  America 
$2,500,  to  be  levied  on  their  goods  and  chattels,  lands  and  tenements.  If  de- 
fault be  made  In  the  condition  expressed  in  the  bond,  which  Is  that  the  bank- 
rupt "will  not  go  or  attempt  to  go  into  parts  beyond  the  Jurisdiction  of  this 
court  without  the  leave  of  the  court,  or  until  the  further  order  of  the  court, 
and  then  and  there  abide  the  Judgment  of  said  court,  and  not  depart  from  said 
district  without  leave." 

When  the  writ  was  issued,  a  petition  was  pending  before  the  referee  for  an 
order  directing  the  bankrupt  to  turn  over  to  his  trustee  ^certain  property  al- 
leged to  have  been  concealed  by  him.  The  trustee,  in  his  petition  for  the 
issue  of  the  writ,  set  forth  the  pendency  of  this  proceeding,  and  represented 
that  the  bankrupt  had  removed  his  residence  from  this  district  since  the 
bankruptcy  proceedings  were  begun,  was  about  to  remove  himself  from  the 
Jurisdiction  of  the  court,  and  that  such  removal  would  "endanger  the  amount 
due"  from  him  to  the  trustee.  The  writ  was  issued  in'  order  to  prevent  any 
obstruction  of  the  proceedings  before  the  referee  then  pending,  or  of  such 
further  proceedings  as  the  trustee  might  institute  for  the  enforcement  of 
the  referee's  orders  therein,  by  the  bankrupt's  absence  from  the  district  The 
bond  was  .given  in  order  to  secure  the  bankrupt's  presence  in  the  district  when- 
ever required  for  the  purposes  of  any  proceedings  such  as  are  above  indicated. 

Thereafter,  on  January  12,  1907,  the  referee  made  an  order,  on  the  peti- 
tion referred  to,  that  the  bankrupt  pay  over  $6,000  to  the  trustee.  The  bank- 
rupt filed  a  petition  for  review  of  this  order.  This  was  argued  by  both  sides 
before  the  court,  and  the  referee's  order  was  affirmed  March  12,  1907.    It  ap- 
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boas,  under  the  provisions  of  Tariff  Act  July  24,  1897,  c.  11,  §  l^ 
Schedule  N,  par.  425,  30  Stat.  191  (U.  S.  Comp.  St.  1901,  p.  1676), 
and  section  7,  30  Stat.  205  (U.  S.  Comp.  St.  1901,  p.  1693). 

K^ipimerlohr  &  Duffy  (John  G.  Duffy,  of  counsel),  for  importer. 
J.  Osgood  Nichols,  Asst.  U.  S.  Atty. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  feather  boas  in  question  are  non-enu- 
merated articles,  and  are  correctly  described  by  the  Board  as  follows : 

"The  boas  In  question  are  made  up  and  ready  for  use  as  articles  of  wearing 
apparel,  and  therefore  have  passed  beyond  the  stage  of  feathers  'dressed, 
colored  or  otherwise  advanced  or  manufactured  in  any  manner.'  The  evi- 
dence is  that  they  are  made  by  stringing  feathers  upon  a  cord,  and  that  the 
value  of  the  cord  used  is  insignificant  as  compared  with  the  value  of  the 
feathers.*' 

The  collector  classified  the  boas  under  the  provisions  of  Tariff  Act 
July  24,  1897,  c.  11,  §  1,  Schedule  N,  par.  425,  30  Stat.  191  (U.  S. 
Comp.  St.  1901,  p.  1675),  and  section  7  of  the  act  30  Stat.  205  (U.  S. 
Comp.  St.  1901,  p.  1693).  Paragraph  425  provides,  so  far  as  applicable 
to  the  present  controversy,  as  follows: 

"Feathers  ♦  ♦  ♦  dressed,  colored,  or  otherwise  advanced  or  manufacture 
ed  in  any  manner,    •    ♦    ♦    fifty  per  centum  ad  valorem." 

The  applicable  provisions  of  section  7  are : 

"That  each  and  every  imported  article,  not  enumerated  in  this  act,  which 
is  similar,  either  in  material,  quality,  texture  or  the  use  to  which  it  may  be 
applied,  to  any  article  enumerated  in  this  act  as  chargeable  with  duty,  shall 
pay  the  same  rate  of  duty  which  it  levied  on  the  enumerated  article  which  it 
most  resembles  in  any  of  the  particulars  before  mentioned ;  *  *  *  and  on 
articles  not  enumerated,  manufactured  of  two  or  more  materials,  the  duty 
shall  be  assessed  at  the  highest  rate  at  which  the  same  would  be  chargeable 
if  composed  wholly  of  the  component  material  thereof  of  chief  value." , 

The  importer  insists  that  the  boas  are  dutiable,  under  section  6  of 
the  same  act,  which  provides  for  a  duty  of  20  per  centum  ad  valorem 
on  all  non-enumerated  manufactured  articles. 

The  question  for  us  is  not  whether  the  collector  was  wrong,  but 
whether  the  importer  was  right,  for  upon  him  lies  the  burden  of  es- 
tablishing the  proposition  that  the  boas  in  question  are  neither  enumer- 
ated nor  provided  for  in  the  act  except  in  the  "catch  all"  clause.  If 
they  be  provided  for,  either  directly  or  by  similitude,  the  importer 
must  fail.  Arthur  v.  Fox,  108  U.  S.  128,  2  Sup.  Ct.  371,  27  L.  Ed. 
676 ;  Hahn  v.  U.  S.,  100  Fed.  636,  40  C.  C.  A.  622. 

There  can  be  no  doubt  that  the  boas  are  non-enumerated,  that  they 
are  manufactured  of  feathers  and  cord,  feathers  being  chief  value, 
and  that  the  feathers  have  been  dressed  or  manufactured  and  advanced 
from  their  crude  state.  The  Board  and  the  Circuit  Court  have  united 
in  holding  that  the  provision  of  the  similitude  section,  quoted  above, 
is  applicable  for  the  reasons  that  the  component  material  of  chief 
value,  and,  in  fact,  of  overwhelming  value,  is  the  feathers,  the  cord 
being  used  simply  to  hold  the  feathers  together.  It  would  seem  from 
the  testimony  of  the  importer  that  though  these  boas  have  been  coming. 
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to  this  country  for  10  or  12  years  the  classification  has  not  before  been 
contested.  The  counsel  for  the  importer  in  an  able  and  ingenious  ar- 
gument has  pointed  out  many  alleged  inconsistencies  which  he  thinks 
will  follow  if  the  construction  relied  on  by  the  government  is  pushed 
to  its  logical  conclusion. 

It  seems  to  us,  however,  that  so  far  as  the  facts  now  before  us  are 
concerned  the  Board  has  properly  applied  the  language  of  section  7. 
The  appellant  has,  in  fact,  imported  dressed  feathers  strung  on  a  cord. 
It  is  true  that  in  tariff  nomenclature  they  are  converted  by  this  process 
into  articles  of  wearing  apparel  but  their  value  is  substantially  the 
same,  and  if  the  identical  feathers  were  unstrung  and  imported  in 
that  condition  they  would  concededly  pay  a  duty  of  60  per  centum  ad 
valorem.  If  the  importer's  interpretation  of  the  law  be  correct,  the 
addition  of  the  cord  and  of  the  labor  necessary  in  stringing  the  feathers 
thereon  enables  them  to  escape  with  a  duty  of  but  20  per  centum. 
In  other  words,  if  the  appellant  should  import  two  boxes,  one  contain- 
ing a  quantity  of  dressed  feathers  and  the  other  the  same  quantity 
strung  on  a  cord,  the  former  would  pay  50  and  the  latter  20  per 
centum. 

We  think  that  the  Board  and  the  Circuit  Court  were  correct  in  hold- 
ing that  the  merchandise  in  question  should  be  assessed  at  50  per 
centum,  that  being  the  rate  of  duty  upon  the  component  material  of 
chief  value. 

The  decision  of  the  Circuit  Court  is  afl5rmed. 


TOM  WAH  V.  UNITED  STATES. 

(Olrcult  Court  of  Appeals,  Second  Circuit    June  3,  100&) 

No.  268. 

Aliens— Chiwesb— Party  to  Deportation  Peockedinos— Compulsion  to  Tm- 

TIFT. 

A  Chinese  person  a^rainst  whom  deportation  proceedings  are  pending 
may  be  called  as  a  witness  by  the  United  States  and  compelled  to  answei 
questions  relevant  to  the  pending  issue. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  New  York. 

On  appeal  from  an  order  (160  Fed.  207)  directing  that  the  plain* 
tiff  in  error,  Tom  Wah,  be  confined  in  the  jail  of  Franklin  county,  N. 
Y.,  until  he  expresses  a  iVilHngness  to  answer  various  questions  pro- 
pounded to  him  in  proceedings  before  a  United  States  commissioner, 
looking  to  his  deportation  to  the  empire  of  China. 

R.  M.  Moore,  for  appellant.  , 

Alford  W.  Cooley,  Asst.  Atty.  Gen.,  and  A.  Warner  Parker,  Sp. 
Asst.  Atty.  Gen.  for  the  United  States. 

Before  COXE,  WARD,  and  NOYES,  Circuit  Judges. 

PER  CURIAM.  The  question  involved  may  be  stated  briefly  as 
follows:    Can  a  Chinese  person,  against  whom  deportation  proceed- 
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ings  are  pending,  be  called  as  a  witness  by  the  United  States  and 
compelled  to  answer  questions  relevant  to  the  pending  issue?  That 
this  question  must  be  answered  in  the  affirmative  is  sustained  by  a  de- 
cided preponderance  of  authority. 

The  District  Judge  has  stated  the  facts  and  has  cited  the  principal 
authorities  establishing  the  right  and  power  of  the  District  Court  to 
punish  for  contempt  a  witness  who  refuses  to  answer  in  circumstan- 
ces similar  to  those  shown  by  this  record.  Since  the  decision  of  the 
Supreme  Court,  followed  by  the  Circuit  Court  of  Appeals  of  several 
of  the  circuits,  that  the  proceeding  to  deport  is  civil,  and  not  criminal, 
in  its  nature,  the  principal  argument  for  sustaining  the  refusal  to  an- 
swer has  been  removed.  We  deem  it  unnecessary  to  add  to  the  dis« 
cussion  found  in  the  opinion  below. 

The  order  is  affirmed. 


CABRIERE  &  SON  T.  UNITED  STATES. 

(Carcult  Court,  W.  D.  Michigan,  N.  D.    April,  190a) 

No.  460  (1,459). 

L  Customs  DnTiB»— Afpbai.  fbom  Qbnbbai.  Appbaibebs— TocELiirBss— Jitbib- 

DICnON  OF  ClBOUIT  COUBT. 

Customs  Administrative  Act  June  10,  1890,  c.  407,  fi  15,  26  Stat  138 
(IJ.  S.  Comp.  St  1901,  p.  1983),  providing  tbat  applications  for  reylew  of 
decisions  of  the  Board  of  (General  Appraisers  should  be  filed  "within  30 
.  days  next  after  such  decision,  and  not  afterwards,"  is  mandatory ;  and  a 
delay  of  1  day  beyond  the  period  prescribed  Is  as  fatal  as  a  longer  period. 
An  application  filed  after  30  days  must  be  dismissed  for  want  of  juris- 
diction. 

2.  CouBTB—TBiAii— Waives  of  Jubisdiotional  Dkfect— Tbiai*  oir  McBrrs. 

To  go  to  trial  upon  the  merits  does  not  have  the  effect  of  waiving  the 
jurisdiction  of  the  court 

On  Application  for  Review  of  a  Decision  by  the  Board  of  United 
States  General  Appraisers. 

Hill  &  Smith  (William  S.  Hill,  of  counsel),  for  importers. 
George  G.  Covell,  U.  S.  Atty. 

KNAPPEN,  District  Judge.  The  decision  of  the  Board  of  United 
States  General  Appraisers,  a  review  of  which  is  here  asked,  was  made 
July  14, 1899.  The  application  for  its  review  was  filed  with  the  clerk  of 
this  court  August  14, 1899.  A  motion  to  dismiss  the  application  is  made 
by  the  district  attorney  on  behalf  of  the  United  States,  upon  the 
ground  that  it  was  not  made  within  the  period  limited  by  statute  there- 
for. If  this  application  were  one  addressed  to  the  discretion  of  the 
court  r  should  be  loth  to  exercise  it  in  favor  of  such  dismissal,  com- 
ing, as  it  does,  upon  final  hearing  of  the  case,  and  raised,  as  it  is,  only 
by  brief  of  counsel.  If,  however,  the  failure  to-  apply  for  a  review 
within  the  statutory  period  is  jurisdictional,  no  case  for  the  exercise 
of  discretion  is  presented. 
163  F.— 64 
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I  have  not  had  the  benefit  of  the  views  of  counsel  for  appellants, 
as  no  notice  has  been  taken  by  them  of  the  motion  to  dismiss  contained 
in  the  brief  of  the  district  attorney,  which  motion  cited  the  statute 
under  which  it  was  claimed  the  application  for  review  came  too  late. 
The  statute  under  which  the  review  is  asked  provides : 

''That  if  the  owner,  importer,  consignee,  or  agent  of  any  Imported  merchan- 
dise, or  the  collector,  or  the  Secretary  of  the  Treasury,  shall  be  dissatisfied 
with  the  decision  of  the  Board  of  General  Appraisers,  ♦  ♦  ♦  they  or  either 
of  them,  may  within  thirty  days  next  after  such  decision,  and  not  afterwards, 
apply  to  the  circuit  court  of  the  United  States  within  the  district  in  which  the 
matter  arises,  for  a  review  of  the  questions  of  law  and  fact  involved  in  such  de- 
cision. Such  application  shall  be  made  by  filing  in  the  office  of  the  clerk  of, 
said  circuit  court  a  concise  statement  of  the  errors  of  law  and  fact  complained 
of."    Act  June  10,  1890,  c.  407,  fi  15,  26  Stat  138  (U.  S.  CJomp.  St.  1901,  p.  1933). 

July  has  31  days.  The  30-day  period  had  thus  elapsed  when  the 
application  for  review  was  made.  An  application  on  the  31st  day 
after  the*  decision  was  not  in  time.  See,  by  analogy,  as  to  computa- 
tion of  time,  United  States  v.  Wyman  &  Co.,  156  Fed.  97,  99,  84  C. 
C.  A.  123,  which  involved  the  10-day  limitation  for  appeal  to  the 
Board  of  General  Appraisers  from  the  decision  of  the  collector.  The 
application  for  review  was  not  made  until  the  filing  in  this  court  of 
the  statement  of  errors  and  fact  complained  of.  The  statutory  provi- 
sion is  express  that  the  application  shall  be  made  by  filing  the  state- 
ment in  the  office  of  the  clerk  of  the  court.  The  statutes,  both  in 
respect  to  writs  of  error  and  appeals  in  equity,  have  been  strictly  con- 
strued. Wauton  V.  De  Wolf,  142  U.  S.  138,  12  Sup.  Ct.  173,  35  L. 
Ed.  965 ;  Brooks  v.  Norris,  11  How.  204,  13  L.  Ed.  665 ;  Scarborough 
V.  Pargoud,  108  U.  S.  667,  2  Sup.  Ct.  877,  27  L.  Ed.  824;  Credit 
Company  v.  Arkansas,  etc.,  Railwav  Company,  128  U.  S.  258,  9  Sup. 
Ct.  107,  32  L.  Ed.  448 ;  Kentucky  Coal,  etc..  Company  v.  Howes,  153 
Fed.  163,  82  C.  C.  A.  337. 

This  statute  is  mandatory  and  its  observance  is  essential  to  the  con- 
ferring of  jurisdiction  upon  this  court.  The  dismissal  of  appeals  and 
writs  of  error  because  not  taken  within  the  period  limited  by  statute  is 
expressly  based  upon  a  lack  of  jurisdiction  in  the  appellate  court. 
Scarborough  v.  Pargoud,  supra ;  Union  Pacific  Railroad  Company  v. 
Colorado  Eastern  Railway  Company,  54  Fed.  22,  4  C-  C.  A.  161; 
Fayolle  v.  Texas  &  Pacific  Railway  Companv,  124  U.  S.  519,  8  Sup. 
Ct.  588,  31  L.  Ed.  533 ;  Old  Nick  Williams  Company  v.  United  States, 
152  Fed.  925,  82  C.  C.  A.  73;  United  States  v.  Baxter,  51  Fed.  624, 
2  C.  C.  A.  410. 

The  30-day  limitation  for  appeals  in  bankruptcy,  from  the  Circuit 
Court  of  Appeals  to  the  United  States  Supreme  Court,  has  been  like- 
wise held  mandatory  (Conboy  v.  First  National  Bank,  203  U.  S.  141, 
27  Sup.  Ct.  50,  51  L.  Ed.  128),  as  has  also  the  10-day  provision  before 
referred  to  for  appeals  from  the  decision  of  the  collector  to  the  Board 
of  General  Appraisers  (In  re  Guggenheim  Sitielting  Company,  112 
Fed.  517,  521,  50  C.  C.  A.  374;  United  States  v.  Wyman  &  Co.,  supra). 
A  delay  of  1  day  beyond  the  statutory  period  is  thus  as  fatal  as  a  long- 
er period.  See,  by  way  of  illustration,  Lutcher  v.  United  States,  157 
U.  S.  427,  15  Sup.  Ct.  718,  39  L.  Ed.  759 ;  Cincinnati  Safe  &  Lock 
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Company  v.  Grand  Rapids  Deposit  Company,  146  U.  S.  54,  13  Sup. 
Ct.  13,  36  L.  Ed.  885; ^United  States  v.  Wyman  &  Co.,  supra.  So 
strictJy  is  the  limitation  of  time  enforced,  as  applied  to  statutory  re- 
quirements, that  an  order  allowing  an  appeal,  or  an  order  approving  a 
bond  or  extending  the  time  to  settle  a  bill  of  exceptions,  does  not  ex- 
tend the  statutory  time  for  appeal  or  writ  of  error.  Lutcher  v.  United 
States,  supra;  Kentucky  Coal,  etc..  Company  v.  Howes,  supra. 

Going  to  trial  upon  the  merits  does  not  have  the  effect  to  waive  the 
lack  of  jurisdiction.  In  Stevens  v.  Clark,  62  Fed.  321,  10  C.  C.  A.  379, 
it  was  held  that  by  going  to  trial  upon  the  merits  an  appellee  could 
not  waive  lack  of  jurisdiction  resulting  from  failure  to  take  a  proper 
appeal  within  the  prescribed  time.  In  Brooks  v.  Norris,  supra,  it  was 
said : 

**The  bar  arising  from  lapse  of  time  is  apparent  on  the  record,  and  the  de- 
fendant may  take  advantage  of  it  by  a  motion  to  quash  or  dismiss  the  writ." 

See,  also,  Farrar  v.  Churchill,  135  U.  S.  609,  612,  10  Syp.  Ct.  Wl, 
34  L.  Ed.  246. 

In  Credit  Company  v.  Arkansas  Railway  Company,  supra,  and  in 
Edmonson  v.  Bloomshire,  74  U.  S.  306,  19  L.  Ed.  91,  the  question  of' 
jurisdiction  was  raised  by  the  court  upon  its  own  motion  and  upon 
hearing  on  the  merits.  In  Davies  v.  Miller,  130  U.  S.  284,  9  Sup. 
Ct  660,  32  L.  Ed.  932,  which  was  an  action  against  a  collector  to 
recover  back  duties,  the  question  whether  the  protest  was  filed  in  time 
was  permitted  to  be  raised  on  the  trial.  In  Re  Guggenheim  Smelting 
Company,  supra,  the  appeal  was  from  the  Action  of  the  Board  of  Ap- 
praisers, sustaining  the  levying  of  the  duties.  The  judgment  below 
was  affirmed  on  the  ground  that  the  10-day  limitation  period  provided 
by  section  14  of  the  act  in  question  could  not  be  waived  by  the  col- 
lector. In  United  States  v.  Wyman  &  Co.,  supra,  the  collector  had  re- 
fused to  receive  the  protest  as  too  late.  It  was  presented  to  the  ap- 
praisers, who,  "after  hearing,  *  *  *  sustained  the  decision  of  the 
surveyor."  The  Circuit  Court  heard  the  evidence  and  sustained  the 
appeal  of  the  importer.  The  decision  was  reversed  by  reason  of  the 
failure  of  the  importer  to  protest  in  time. 

In  my  opinion  the  application  for  review  must  be  dismissed  for  lack 
of  jurisdiction  to  entertain  it. 


In  re  AUGUSTA  POTTBRT  OO. 

(District  Court,  N.  D.  West  Virginia.    September  15,  1908.)  ^ 

BAifKBUPTCT— Right  to  Dividend— Coixatebal  Oontbovsbst  Between  Cbed- 

ITOBS. 

The  trustee  in  bankruptcy  of  a  manufacturing  corporation  sold  its 
plant  to  an  agent,  acting  for  a  bank  of  which  he  was  cashier  and  certain 
other  banks,  all  of  which  were  creditors.  The  sale  was  reported  as  for 
cash,  and  Was  so  confirmed;  but  in  fact  the  trustee  accepted  pass  books 
from  the  banks  containing  cre<Iit8  for  their  respective  shares  of  the  pur- 
chase money.  The  cashier  of  one  of  such  banks  acted  in  the  matter 
without  authority,  and  it  afterward  removed  him  and  repudiated  the 
transaction.  A  dividend  having  been  ordered,  the  trustee  refused  to  pay 
such  bank,  because  of  its  refusal  to  accept  a  certain  check  drawn  on  it- 
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of  the  funds  arising  from  this  sale  by  Morgan,  the  trustee.  Instead, 
therefore,  of  paying  the  purchase  money  in  cash,  Furbee  secured  to  be 
issued  to  Morgan  by  the  First  National  Bank  a  pass  book  showing  a 
deposit  there  in  his  favor  of  $4,750,  by  the  Bank  of  Mannington  a  like 
pass  book  showing  a  deposit  to  his  credit  of  $3,562,  and  by  Jolliffe, 
cashier  of  the  Exchange  Bank,  a  like  pass  book  showing  a  deposit  in 
that  bank  to  his  credit  of  $1,187.50.  These  three  sums  aggregated  the 
cash  payment  of  $9,500  required;  and  some  days  after  in  these  pass 
books  were  entered  additional  credits  to  Morgan  of  $14,321.25  in  that 
of  the  First  National,  of  $10,740.93  in  that  of  the  Bank  of  Manning- 
ton,  and  of  $3,580,32  in  that  of  the  Exchange  Bank,  which  last  three 
sums  aggregated  the  balance  of  the  purchase  money.  The  issuance 
of  this  deposit  book,  it  is  claimed  by  the  Exchange  Bank,  was  done  by 
Jolliffe,  its  then  cashier,  without  authority,  and  it  is  admitted  that  at 
the  time  no  such  deposits  were  in  fact  made.  Some  time  after  this 
Furbee  sold  the  plant  to  the  Homewood  Pottery  Company  for  $38,- 
142.50,  and  thereupon  paid  by  his  personal  check  to  the  First  Na- 
tional Bank  $19,071.25  to  cover  the  deposit  credit  given  by  that  bank 
to  Morgan,  to  the  Bank  of  Mannington  by  check  for  a  like  purpose 
$14,303.43,  and  sought  to  pay  to  the  Exchange  Bank  by  sending  to  it 
a  check  drawn  by  one  Clayton  on  said  Exchange  Bank  for  $3,775  and 
his  personal  check  for  $992.82,  the  balance  necessary  to  cover  the 
$4,767.82  deposit  credit  which  Jolliffe,  its  cashier,  had  extended  by  the 
pass  book  to  Morgan.  The  Exchange  Bank  refused  to  accept  this 
settlement,  and  several  times  returned  the  checks.  They  were  sent 
back  and  forth,  until  the  teller  of  the  First  National  Bank,  by  direction 
of  Furbee,  took  them  over  and  left  them  at  the  Exchange  Bank. 

The  trouble  all  turns  around  the  Clayton  check  for  $3,775.  This 
check  was  executed  under  these  circumstances :  Schwenck,  trustee  for 
the  Southern  Tannihje:  Company,  bankrupt,  sold  the  plant  of  that  com- 
pany to  Clayton.  Jolliffe,  the  Exchange  Bank's  then  cashier,  was  per- 
sonally interested  with  Clayton  in  this  purchase,  and  had  agreed  to 
furnish  at  least  a  part  of  the  purchase  money.  Clayton,  without  in 
fact  having  funds  there,  drew  this  check  on  the  Exchange  Bank  and 
tendered  it  to  Schwenck  in  payment  or  part  payment  of  the  purchase 
price  of  the  tanning  plant.  Schwenck  refused  to  accept  the  check  un- 
less the  First  National  Bank,  wherein  he  had  been  directed  by  this 
court  to  deposit  the  fund,  would  take  it  as  cash  and  give  him  a  deposit 
credit  as  trustee.  Thereupon  Furbee,  the  First  National  Bank's  cash- 
ier, Schwenck,  and  Clayton  went  to  the  Exchange  Bank,  saw  Jolliffe, 
who  told  Furbee  to  take  the  check  and  send  it  in  to  the  Exchange  Bank 
in  the  regular  course  of  next  day's  business  and  it  would  be  paid.  It 
was  so  sent  in,  and,  as  I  have  said,  returned  several  times  and  refused. 
Jolliffe  some  time  after  was  removed  as  cashier  of  the  Exchange  Bank, 
and  Showalter  became  his  successor.  In  October,  1906,  this  court  di- 
rected Morgan,  trustee,  to  deposit  all  funds  due  to  the  cause  in  the 
First  National  Bank  of  Grafton,' and  all  sums  have  been  adjusted  and 
l)aid  to  the  trustee,  except  the  $3,775. 

It  is  clear,  it  seems  to  me,  that  the  real  controversy  here  is  between 
the  First  National  Bank  and  the  Exchange  Bank,  as  to  whether  the 
latter,  under  the  circumstances,  is  liable  to  the  former  for  the  $3,775 
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Clayton  check ;'  and  it  seems,  very  clear,  also,  that  in  the  settlement  of 
this  question  this  court  of  bankruptcy,  with  its  limited  jurisdiction,  can 
have  nothing  to  do.  It  is  beyond  question  that  Furbee,  in  purchasing 
the  pottery  plant,  was  acting  as  agent  for  the  First  National  Bank, 
the  Bank  of  Mannington,  and  the  Home  Gas  Company.  The  proof 
wholly  fails  to  show  that  the  Exchange  Bank  had  any  interest  or  con- 
cern in  the  purchase,  or  that  Furbee  was  authorized  by  it  to  act  as  its 
agent  in  the  matter.  It  is  clear  that  Furbee  did  not  comply  with  the 
terms  of  the  sale  and  pay  cash,  and  that  Morgan,  the  trustee,  had  no 
right,  as  such,  to  receive  anything  else  than  cash  from  Furbee,  the  pur- 
chaser. When  he  did  so  it  was  upon  his  own  personal  responsibility. 
JolliflFe,  cashier,  had  no  more  legal  right  and  aufliority  to  give  Morgan 
credit  for  a  deposit  in  the  Exchange  Bank,  which  was  in  fact  not  made, 
than  he  would  have  had  to  walk  off  with  a  like  amount  .of  his  bank's 
money ;  and  Furbee,  who  secured  him  to  do  so,  cannot  for  ^  moment 
set  up,  as  against  Morgan's  claim  upon  him  for  a  balance  of  unpaid 
purchase  money,  such  illegal  conduct  on  the  part  of  JolliflFe  in  which 
he  (Furbee)  participated.  Nor  can  this  bank,  for  whom  in  its  answer 
it  admits  Furbee  was  acting  as  agent  in  the  purchase,  by  reason  of  this 
illegal  conduct  of  JoUiffe,  so  participated  in  by  its  agent,  make  Morgan 
and  this  court  the  means  of  collecting  its  disputed  debt  against  the 
Exchange  Bank. 

Morgan,  it  is  true,  by  reason  of  his  having  accepted  Furbee's  pass 
books  as  money  and  reporting  the  sale  as  a  cash  one,  is  estopped  from 
now  denying  payment  to  him  so  far  as  creditors  are  concerned,  and  this 
court  can  only  go  to  the  extent  of  enforcing  the  decree  heretofore 
entered,  requiring  him  to  pay  to  the  Exchange  Bank  43.73  per  cent, 
of  its  debt ;  but  no  reason  is  apparent  why  he  should  not  so  pay  with 
funds  in  his  hands  due  to  either  Furbee,  the  agent,  or  the  First  Na- 
tional Bank,  the  admitted  principal,  who  have  not  in  fact  paid  to  him 
the  purchase  price  by  $3,775.  And  this  can  in  no  way  interfere  with 
or  impede  the  right  of  the  First  National  Bank  to  sue,  in  a  court  hav- 
ing jurisdiction,  which  this  one  has  not,  the  Exchange  Bank  upon  its 
demand  growing  out  of  the  Clayton  check,  if  it  desires  to  do  so. 


TTNITBD  STATES  v.  MITCHSEZi. 

(Oircait  Court,  D.  Oregon.    September  2,  190&) 

No.  2,902. 

FllfE&— EiFFEOT  OF  DEATH  OF  DEFENDANT. 

The  purpose  of  a  fine  imposed  in  a  criminal  case  is  the  punishment  of 
the  defendant  personaUy  for  the  offense  of  which  he  has  been  convicted, 
and,  while  the  federal  statutes  provide  for  the  collection  of  a  fine  by  exe- 
cution as  in  case  of  civil  judgments,  there  is  no  provision  making  it  a  debt, 
and,  where  a  defendant  upon  whom  a  fine  has  been  imposed  by  a  federal 
court  dies  before  the  fine  has  been  paid  or  collected,  the  cause  abates^  and 
the  fine  cannot  be  collected  from  his  estate. 
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[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  voL  3,  pp. 
2811-2813.] 

8.  Same— **lMPBisoNMENT." 

Imprisonment,  in  its  general  sense,  is  the  restraint  of  one's  liberty.  As 
a  punishment  it  is  a  restraint  by  Judgment  of  a  court  or  lawful  tribunal, 
and  is  personal  to  the  accused. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp. 
344&-^447.] 

John  McCourt,  U.  S.  Atty. 

Bauer  &  Greene,  for  D.  M.  Dunne,  administrator  of  the  estate  of 
John  H.  Mitchell,  deceased. 

WOLVERTON,  District  Judge.  On  July  26, 1905,  the  late  Senator 
John  H.  Mitchell  was  sentenced  by  this  court  to  a  term  of  imprison- 
ment and  to  pay  a  fine  of  $1,000  for  a  violation  of  section  1782,  Rev. 
St.  U.  S.  (U.  S.  Comp.  St  1901,  p.  1212).  The  cause  was  taken  to 
the  Sum-erne  Court  on  writ  of  error,  and  while  pending  the  defendant 
died.  Thereupon,  upon  the  suggestion  of  counsel  for  defendant,  the 
court  dismissed  the  writ  without  further  hearings  or  proceedings  had. 
Subsequently  the  government,  through  the  district  attorney,  presented 
a  claim  to  the  administrator  of  the  estate  of  deceased  for  the  amount 
of  the  fine  with  accrued  interest,  and  the  administrator  now  appears 
by  motion  in  this  court  to  have  the  entire  proceeding  against  tne  de- 
ceased abated,  and  the  fine  canceled. 

The  sole  question  for  consideration  is  whether  the  cause  abated  by 
the  decease  of  the  defendant,  so  that  the  government  is  not  now  en- 
titled to  receive  or  recover  the  fine  imposed  from  the  deceased's  estate. 
Undoubtedly  an  appeal  or  writ  of  error  to  a  higher  court  is  abated 
by  the  death  of  the  defendant  in  a  criminal  cause;  and  this  because 
no  further  proceedings  can  be  had  against  a  dead  person.  He  cannot 
appear,  either  in  person  or  by  counsel ;  nor  can  he  be  required  to  obey 
the  orders  and  judgments  of  the  court  touching  his  person.  State  v. 
Martin,  30  Or.  108,  47  Pac.  196 ;  O'Sullivan  v.  People,  144  111.  604, 
32  N.  E.  192,  20  L.  R.  A.  143 ;  Overland  C.  M.  Co.  v.  People,  32  Colo. 
263,  75  Pac.  924,  105  Am.  St.  Rep.  74 ;  Herrington  v.  State,  53  Ga. 
552.  Upon  the  oth^r  hand,  a  cause  taken  to  an  appellate  tribunal  by 
writ  of  error  leaves  the  judgment  of  the  lower  court  for  the  time  being 
undisturbed  and  still  in  force.  This  has  been  distinctly  determined 
by  the  Supreme  Court  in  Railway  Co.  v.  Twombly,  100  U.  S.  78,  25  L. 


by  t 
Ed. 


550.    The  court  there  says : 


"A  writ  of  error  to  this  court  does  not  vacate  the  Judgment  below.  That 
continues  in  force  until  reversed,  w^iich  is  only  done  when  errors  are  found 
in  the  record  on  which  it  rests,  and  which  were  committed  previous  to  its  ren- 
dition." 

See,  also,  to  the  same  purpose  Sharon  v.  Hill  (C.  C.)  26  Fed.  337 ; 
In  re  Kirby  (D.  C.)  84  Fed.  606. 

Ordinarily,  therefore,  the  abatement  or  dismissal  of  the  appeal  or 
writ  of  error  for  any  cause  will  leave  the  judgment  below  as  it  was 
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Docs  it  cease  at  the  time  of  docketing,  or  at  the  time  of  the  issuance 
and  service  of  the  execution,  or  of  making  the  writ,  or  at  any  time? 
The  answer  is  plainly  that  by  no  act  in  the  Enforcement  of  the  judg- 
ment does  it  lose  its  original  character  as  a  personal  infliction  of  pun- 
ishment. If  the  fine  is  made  out  of  his  property,  then  as  to  that  he  is 
punished;  but,  if  made  out  of  the  property  that  has  descended  to  his 
heirs,  or  devised  to  his  legatees,  then  it  would  seem  he  is  not  punished, 
for  his  day  of  temporal  punishment  has  passed.  It  is,  perhaps,  within 
the  power  of  Congress  to  constitute  a  fine  a  debt  due  from  the  accused, 
in  the  same  relation  as  an  ordinary  debt,  so  that  His  estate,  in  case  of 
his  death,  would  be  beholden  for  its  payment.  But  this  it  has  not  done, 
nor  attempted  to  do.  It  has  provided  merely  a  process  for  the  en- 
forcement of  the  fine  as  a  fine,  but  not  as  a  debt.  I  am  of  the  -view, 
therefore,  that,  by  the  death  of  Senator  Mitchell,  the  cause  abated  en- 
tirely, so  that  no  enforcement  of  the  payment  of  the  fine  imposed  can 
be  made  out  of  his  estate.  This  conclusion  is  supported  by  United 
States  V.  Pomeroy  (C.  C.)  152  Fed.  279,  the  only  case  fairly  in  point 
to  which  my  attention  has  been  called.  In  speaking  to  the  question 
in  that  case  the  court  says : 

"It  [the  fine]  was  imposed  as  a  punishment  of  the  defendant  for  his  ofTense. 
If,  while  he  lived,  it  had  been  collected,  he  would  have  been  punished  by  the 
deprivation  of  that  amount  from  his  estate;  but,  upon  his  death,  there  is  no 
Justice  in  punishing  his  family  for  his  offense.'* 

As  opposed  to  this  view,  Whitley  v.  Murphy,  5  Or.  328,  20  Am. 
Rep.  741,  is  cited  and  relied  upon.  There  is  involved  in  this  case,  how- 
ever, the  costs  and  disbursements  of  the  cause  only,  not  the  fine ;  and 
I  am  not  sure  that  the  decision  would  have  been  the  same  if  both  had 
been  the  subject  of  the  controversy.  In  the  later  case  of  State  v.  Mar- 
tin, supra,  it  would  seem  that  the  court  was  of  the  opinion  consonant 
with  the  view  I  have  here  adopted,  for  Mr.  Justice  Bean  says  in  speak- 
ing for  the  court : 

"But  in  a  criminal  action,  the  sole  purpose  of  the  proceeding  being  to  punish 
the  defendant  in  person,  the  action  must  necessarily  abate  upon  his  death." 

It  may  be  that  the  remark  was  unnecessary  to  a  decision  of  the 
cause,  but  it  indicates  the  trend  of  thought  in  relation  to  the  subject, 
and,  being  the  utterance  of  so  eminent  a  jurist,  is  worthy  of  much 
weight. 

The  judgment  of  the  court  will  be  that  the  entire  cause  is  abated, 
and  that  the  fine  imposed  is  not  a  subsisting  claim  or  demand  against 
the  estate  of  the  deceased. 
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ALLEN  V.  LUKE  et  aL 

(CJlrcuIt  Court,  D.  Kassachnsetts.    July  27,  1908.) 

No.  194  (Old  No.  2,135). 

L  Banks  and  Bankinq— Liabilitt  of  Dibectobs  ov  National  Bank-t-Sitit 
ON  Behalf  of  Stockboluebs. 

A  loss  resulting  to  a  national  bank  from  bad  loans,  which  were  not 
repaid,  cannot  Be  said  to  have  been  caused  by  a  violation  of  law  by  the 
directors  in  failing  to  keep  on  hand  the  legal  reserve  required  by  Rev. 
St  f  5191  (U.  S.  Comp.  St.  1901,  p.  3486). 

[Ed.  Note. — Personal  liability  of  directors  of  banks,  see  notes  to  Robin- 
son V.  Hall,  12  C:  a  A.  680;    Warner  v.  Penoyer,  33  C.  C.  A.  230.] 

2.  Sahb— Pleading— Sufficienot  of  Bill. 

a  bill  on  behalf  of  the  stockholders  of  a  national  bank  to  charge  the 
directors  with  liability  for  losses  alleged  to  have  been  due  to  their  neg- 
ligence or  misconduct  held  to  set  out  the  details  of  the  several  transac- 
tions relied  on  with  sufficient  fullness. 

8.  Same. 

In  such  a  bill,  charging  the  making  of  illegal  loans  by  defendants  as 
directors,  it  is  not  necessary  to  allege  a  formal  vote  of  defendants  authoriz- 
ing or  approving  such  loans. 

4.  Same— Common -Law  Liability  of  Dibeotobs. 

The  provisions  of  the  national  banking  act  defining  the  duties  of  the 
directors  of  such  banks  do  not  relieve  them  from  their  common-law  lia- 
bility for  a  failure  to  diligently  and  honestly  discharge  their  trust 

6.  Abatement  and  Revival— Death  of  Pabty— Subvival  of  Cause  of  Action 
—Join deb  op  Defendants. 

A  cause  of  action  against  a  director  of  a  national  bank  to  recover  for 
money  lost  to  the  bank  through  his  negligence  or  misconduct  survives 
against  his  executors,  and  they  may  be  Joined  as  defendants  with  the 
surviving  directors  in  an  action  thereon. 

[Ed.  Note. — For  cases  in  point,  see  Gent  Dig.  voL  1*  Abatement  and 
Revival.  §§  322-329.] 

In  Equity.     On  demurrer  to  'amended  bill. 

Warner,  Warner,  &  Stackpole,  for  plaintiff. 

Chas.  T.  Gallagher  and  Horace  G.  Allen,  for  defendant  Charles  H. 
Allen. 

Gaston,  Snow  &  Saltonstall  and  Tower,  Talbot,  Hiler  &  Pillsbury, 
for  defendants  Weeks  and  others. 

Herbert  L.  Harding,  for  defendant  Richardson. 

Hurlburt,  Jones  &  Cabot,  for  defendant  Loring. 

Ropes,  Gray  &  Gorham,  for  defendants  Luke  and  others, 

Richard  D.  Ware,  for  defendant  Mason. 

LOWELL,  Circuit  Judge.  The  receiver  of  a  national  bank  brought 
a  bill  in  equity  against  certain  of  its  former  directors  to  recover  money 
lost  to  the  bank  through  their  alleged  misconduct.  The  defendants  de- 
murred to  the  bill,  and  the  demurrers  were  sustained.  141  Fed. 
694.  The  complainant  thereafter  amended  his  bill.  The  creditors 
of  the  bank  have  been  paid  in  full,  and  the-  stockholders'  agent  has 
been  admitted  to  these  proceedings  as  party  complainant,  instead  of 
the  receiver.    The  amended  bill  alleges  that  the  defendants  are  liable : 

A.  For  violations  of  the  banking  act:     (1)   In  respect  of  unpaid 
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made  in  excess  of  the  10  per  cent,  limit  (section  6200);  and  (3)  m 
respect  of  unpaid  loans  made  upon  real  estate  (section  5137).  The 
prayer  for  a  return  of  dividends  illegally  paid,  which  was  made  by 
the  receiver  in  the  original  bill,  is  now  dropped  by  the  new  complain- 
ant, the  stockholders'  agent. 

The  bill  further  alleges  that  the  defendants  are  liable : 

B.  For  breach  of  their  duties  as  directors  at  common  law  and  in 
equity:  (1)  In  respect  of  unpaid  loans  made  negligently;  (2)  in  re- 
spect of  unpaid  loans  made  by  dishonest  or  incompetent  agents  put  in 
office  by  the  defendants ;  and  (3)  in  respect  of  unpaid  loans  made  after 
the  liquidation  of  the  bank  had  been  improperly  prevented  by  the  de- 
fendants' misconduct  in  continuing  a  losing  business. 

The  defendants  have  severally  demurred  to  the  amended  bill.  Their 
demurrers  are  alike  in  some  respects,  and  in  some  respects  are  differ- 
ent. Including  necessary  repetitions,  the  grounds  of  demurrer  alleg- 
ed are  inevitably  numerous.    They  may  be  classified  as  follows: 

First.  That  the  bill  is  multifarious,  by  reason  of  the  improper  join- 
der of  parties  and  of  causes  of  action.  This  contention  was  decided 
against  the  defendants  in  the  opinion  already  rendered. 

Second.  That  the  causal  connection  between  the  defendants'  al- 
leged violation  of  the  banking  act  and  the  losses  sustained  by  the  bank 
is  not  made  to  appear  sufficiently.  In  this  respect,  the  allegations 
appear  to  be  sufficient,  except  as  to  A  (1)  the  unpaid  loans  charged 
to  have  been  made  while  the  reserve  was  too  low.  The  object  of  Rev. 
St.  §  5191  is  to  insure  the  constant  presence  of  a  cash  reserve.  If  this 
were  depleted  below  the  statutory  limit,  the  bank  might  suffer  loss 
for  want  of  cash  on  hand,  and  for  such  a  loss,  if  one  occurred,  the  de- 
fendants might  be  liable,  although  the  loans  made  while  the  reserve 
was  below  the  limit  were  paid  at  maturity.  This  provision  of  the 
statute  was  not  intended  to  protect  the  bank  against  bad  loans,  and 
a  loss  arising  from  their  nonpayment  cannot  fairly  be  said  to  be  caus- 
ed by  the  directors'  violation  of  law.  Moreover,  the  bill  here  goes  on 
to  allege  that  the  statutory  reserve  was  replenished  after  the  bad  loans 
were  made,  and  before  the  bank  went  into  the  receiver's  hands.  In 
this  respect  the  demurrers  are  sustained. 

Third.  That  the  bill  and  the  accompanying  schedules  fail  to  dis- 
tinguish between  new  loans  and  renewals.  Except  in  section  5191, 
the  statute  makes  no  distinction  between  new  loans  and  renewals, 
and  the  defendants  have  already  been  exonerated  from  liability  under 
section  5191. 

Fourth.  That  the  words  used  in  the  bill  to  describe  the  alleged 
action  of  the  defendants,  viz.,  "participate,"  "approve,"  "permit,"  and 
the  like,  are  not  sufficiently  explicit;  that  they  do  not  sufficiently 
describe  the  physical  acts  alleged  to  have  been  committed  by  the  de- 
fendants and  upon  which  the  complainant  relies.  In  this  respect  the 
court  held  the  earlier  bill  demurrable,  but  upon  careful  examination 
of  the  bill  as  amended  its  language  appears  to  be  as  concrete,  explic- 
it, and  descriptive  as  is  reasonably  possible.  There  are  superfluities 
in  the  bill.    Thus,  on  page  41,  the  bill  alleges  that  the  Mason  &  Ham- 
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cord  with  the  opinion  of  a  majority  of  this  court  as  indicated  in  the  former 
opinion.    Judgment  affirmed. 


DAZZLE  MFG.  CO.  v.  OLLARD.  (Circuit  Court,  E.  D.  Pennsylvania.  Sep- 
tember 11,  1908.)  No.  3.  In  Equity.  Moti^on  for  preliminary  Injunction.  Wm. 
A.  MacEldowney,  Francis  C.  Adler,  and  John  F.  Lewis,  for  complainant  Ed- 
gar J.  Pershing,  for  defendant. 

J.  B.  Mcpherson,  District  judge.  The  defendant  does  not  assert  that 
he  has  the  right  to  use  the  trade-mark  of  the  complainant,  except  in  the  sale 
of  metal  polish  that  may  have  been  manufactured,  or  may  be  hereafter  manu- 
factured, out  of  the  materials  that  were  sold  by  the  complainant  to  the  de- 
fendant in  August,  1907 ;  and  to  this  extent  it  is  my  opinion  that  the  affidavits 
filed  upon  the  motion  for  a  preliminary  injunction  sustain  the  defendant's 
position.  It  is  therefore  ordered  that,  upon  the  entry  of  a  bond  by  complain- 
ant in  the  sum  of  $300,  conditioned  according  to  law,  a  preliminary  injunction 
do  issue  restraining  the  defendant,  his  agents  and  employ^,  from  using  the 
complainant's  formula  or  trade-mark  in  the  manufacture  and  sale  of  Dazzle 
Metal  Polish,  or  from  representing  in  any  manner  that  the  metal  polish  sold  by 
him  is  Dazzle  Metal  Polish.  This  order  is  to  apply  to  all  metal  polish  manu- 
factured by  the  defendant,  except  to  such  polish  as  he  may  have  manufactured, 
or  may  hereafter  manufacture,  in  good  faith,  out  of  the  materials  bought  by 
him  from  the  complainant  in  August,  1907,  which  polish  may  be  marked  with, 
and  sold  under,  the  labels  that  were  then  bought  with  the  other  materials. 
The  question  of  the  costs  accruing  upon  this  motion,  and  also  the  question  of 
the  defendant's  liability  to  account  to  the  complainant  for  any  portion  of  the 
price  received  by  him  from  the  sales  of  Dazzle  Metal  Polish,  are  expressly  left 
open  for  future  determination. 


End  of  Oases  in  Vol.  163. 
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